
WAC 173-219-045 Overriding consideration of the public interest. 
The reviewing agency(ies) may consider a request for exceptions to 
the requirements of this chapter consistent with WAC 173-200-050 
(3)(b)(iv) for applications of reclaimed water to ground, with WAC 
173-201A-320 for applications of reclaimed water to surface waters, 

and with RCW 90.54.020(3) for withdrawals of water from 
waters of the state.
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Explain how we arrived at the language and how we intend to use it.
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The reclaimed water rule intersects with many areas of law but does not neatly fit into any of them.   For example, reclaimed water originates, at least in part, from domestic wastewater, and so its treatment (implemented through planning, standards and permitting) follows much of water pollution control law.  Its use has possible impacts to existing water rights and so water code law is invoked in part.  OCPI and its application  is a great example of how the reclaimed water rule incorporates several existing laws and and provides a regulatory pathway for reclaimed water.   



40 CFR 131.12 … the State shall develop and adopt an 
antidegradation policy… consistent with existing instream 
water uses and the level of water quality necessary to 
protect existing uses… 

Unless the State finds, after full satisfaction of the 
intergovernmental coordination and public participation 
provisions of the State’s continuing planning process, that 
allowing lower water quality is necessary to accommodate 
important economic or social development…

The State shall assure that there shall be achieved the 
highest statutory and regulatory requirements for all new 
and existing point sources… 
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 State must adopt antidegradation policy, protect in-stream and water quality uses and weigh them against important economic and social development (OPI) while assuring the highest regulatory requirements are met….. quite a balancing act….. 



RCW 90.48 WATER 
POLLUTION CONTROL ACT 

RCW 90.54 WATER 
RESOURCES ACT

Declares a broad 
statutory mandate to 
protect and maintain the 
water quality of the 
waters of the state for 
beneficial uses and 
requires the use of all 
known available and 
reasonable methods 
(AKART) to prevent and 
control pollution of the 
waters of the state.

Requires protection of 
the natural quality of 
the environment as well 
as AKART and allows 
degradation only where 
it’s clear that overriding 
considerations of the 
public interest will be 
served.
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Washington’s anti degradation policy is based on two statutes.  Notice that AKART or close versions of it are required in each.  A thorough discussion of AKART is given in the Tech-based Limits chapter of the Permit Writer’s Manual.  AKART is a statement of legislative intent toward the goal of clean water.  The reclaimed water rule, WAC 173- 219, uses the definition of AKART in part from WAC 173-210A, Washington’s surface water quality standards.  The Rule states: AKART is an acronym for all known, available, and reasonable methods of prevention, control, and treatment.



In 2006, the Legislature added language to RCW 
90.46.080 authorizing Ecology to supersede the law 
that said the drinking water standard was protective 
enough of the ground water for reclaimed water.
WAC 173-219-620 Ground water recharge. 
(b) Enforceable limits are based on the following state 
standards:

(i) Drinking water standards adopted by the state of 
Washington under chapter 246-290 WAC; and

(ii) Water quality standards for ground waters 
adopted by the state of Washington under chapter 173-
200 WAC.
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90.46 specifically states:  the provisions of this section are superseded by any rules adopted by the department of ecology pursuant RCW 90.46.015 as they relate to surface percolation.  So here’s the rub….or the change…Ecology proposes to invoke the ground water standards (which include the anti degradation provision) when reclaimed water is used for ground water recharge.  OPI doesn’t of course, apply to drinking water standards because they’re not designed to protect the environment….so this is new. If a comparison between the standards, they are very similar but not perfectly.  Where one standard doesn’t address a pollutant or is more stringent than the other standard, the most stringent standard applies. 



The two regulations and one statute cited in the 
reclaimed water rule, as well as the guidance 
developed around those requirements, provide 
steps tailored to the application (surface or ground 
water or water withdrawals).  Ecology will use the 
relevant provisions to consider overriding public 
interest for the various applications.   
Ecology does not intend to create a change in 
implementation practices or develop new practices 
through the reclaimed water rule.
Rather, the change is that Ecology intends to apply 
current practices to reclaimed water.  
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The language in the proposed rule references WAC 173-200-050 (3)(b)(iv) for applications of reclaimed water to ground, with WAC 173-201A-320 for applications of reclaimed water to surface waters, and with RCW 90.54.020(3) for water withdrawals.  



Goal – to ensure the purity of the state’s ground 
waters and to protect the natural environment.
Degradation that is injurious to beneficial uses is 
not allowed.
Degradation of exceptional waters is not allowed.
Degradation of ground water that is of a quality 
better than standards (up to a numeric criterion) is 
allowed when: 

an overriding consideration of the pubic interest will be 
served and
AKART is applied prior to entry into groundwater.
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Beneficial uses include existing and future uses of waters of the state for domestic, stock watering, industrial, commercial, irrigation, mining, fish and wildlife maintenance and enhancement, recreation, generation of electric power, preservation of environmental and aesthetic values, and all other uses compatible with the enjoyment of the public waters of the state.   Exceptional waters are high quality ground waters constituting an outstanding national or state resource, such as waters of national and state parks and wildlife refuges, and waters of exceptional recreational or ecological significance. 



Antidegradation is not nondegradation

Nondegradation prohibits any increase in 
contaminant concentrations in ground water.

In most cases antidegradation prohibits an increase 
in contaminant concentrations above criteria.

Nondegradation applies to protection of beneficial 
uses and exceptional waters. 
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A point of clarification…..



The goal is to maintain the highest quality of 
the state’s ground waters and to protect 
existing and future beneficial uses.

OPI is applied when existing high quality 
ground water cannot be maintained. 

Existing high quality ground water is defined 
as background water quality which does not 
exceed the criterion.  



IF CRITERION WILL NOT
BE VIOLATED

IF CRITERION WILL BE 
VIOLATED

AKART must be applied 
prior to the discharge 
entering the groundwater.
OPI must be 
demonstrated though a 
public notice process.
The public process is used 
by Ecology to determine 
whether OPI is served by 
the proposal.

AKART must be applied 
prior to the discharge 
entering the groundwater.
OPI must be demonstrated 
through a public notice 
process.
The public process must 
demonstrate a specific 
benefit.
The public process is used 
by Ecology to determine 
whether OPI is served by 
the proposal.
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AKART always applies – but the public process is more rigorous when the proposal will result in a violation of a criterion.  In either case, Ecology makes the final decision based on the public comment and issues raised.  



If criterion will NOT be violated
1. Public notice must invite public and affected party 

comments on the benefits of the activity and the reason to 
degrade the natural ground waters.

2. Based on comments submitted and issues raised, Ecology 
determines if OPI is served.

3. If yes – the permit is issued.
4. If not – Ecology works with proponent to develop 

mitigation measures to address public concerns.  
5. If mitigation isn’t possible, the discharge is not allowed.

Note:  OPI determinations are very case – specific.



If criterion will be violated
Does it harm beneficial uses or exceptional waters?
Is AKART applied?

OPI must be demonstrated – the proposal must
Alleviate a public health concern,  or
Provide a net improvement to the environment, or
Provide socioeconomic benefits to the community.

The public notice process is essential to this demonstration.  
Ecology determines if OPI is served based on comments 
received, technical  justification and social implications.     
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WAC 173-200-050 (3)(vi): In rare circumstances the department may allow an enforcement limit to exceed a criterion for an activity for a period not to exceed five years without reconsideration of the evidence presented in subitems (A), (B), and (C) of this subdivision, and if all of the following conditions are met:�     (A) The permit holder or responsible person demonstrates to the department's satisfaction that an enforcement limit that exceeds a criterion is necessary to provide greater benefit to the environment as a whole and to protect other media such as air, surface water, soil, or sediments;�     (B) The activity has been demonstrated to be in the overriding public interest of human health and the environment;�     (C) The department selects, from a variety of control technologies available for reducing and eliminating contamination from each potentially affected media, the technologies that minimize impacts to all affected media; (AKART) and�     (D) The action has been approved by the director of the department or his/her designee.�



Few cases…rarely applied 
AKART is usually sufficient to prevent degradation   
Need for OPI provision based on background data 

Because the determination is based on 
background conditions, the process is iterative
2004 – OPI applied to a cleanup project 
resulting from a Olympic Pipeline hydrocarbon 
spill in Bellingham.  
2008 - Leavenworth National Fish Hatchery 
Tier II Water Quality Analysis - NPDES permit.



2004 OLYMPIC PIPELINE 
CLEANUP

2008 LEAVENWORTH 
USFWS FISH HATCHERY

Discharge exceeded 
background and criteria
Injections of disodium 
sulfate met the 
demonstration tests
AKART applied
The normal public 
notice process for 
permitting was used.
A permit was issued. 

Background on the 
Authorization, Fish Production 
History, Physical Features, Fish 
Health Mgt in Icicle Creek and 
NPDES Permit History of 
Leavenworth NFH 
Current Effects of Leavenworth 
NFH on Icicle Creek Water 
Quality (phosphorous) 
An analysis of AKART
Description of the Necessity for 
Leavenworth NFH
Overriding Public Interest for 
the operation of Leavenworth 
NFH 
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Anti degradation analysis by USF&WS of the Leavenworth National Fish Hatchery (NFH) is a 40 page dissertation vs the NWRO’s 6 page memo memorizing the process. The Leavenworth National Fish Hatchery (NFH) is required to have NPDES permit issued by EPA which authorizes its wastewater discharge.  In November 2005, Leavenworth NFH submitted an updated permit application to the EPA.  As a part of the permit process, Ecology conducted a 401 certification of the permit. High levels of phosphorous were found from the fish production, so to complete the 401 certification, Ecology required that Leavenworth NFH complete a Tier II Antidegradation Analysis.   Neither one of these case studies is completely applicable. Again, we see reclaimed water does not neatly fit into any existing niche.    





RCW 90.46.005 

….The legislature finds that by encouraging the use of reclaimed water 
while assuring the health and safety of all Washington citizens and the 
protection of its environment, the state of Washington will continue to 
use water in the best interests of present and future generations….

It is hereby declared that the people of the state of Washington have a 
primary interest in the development of facilities to provide reclaimed 
water to replace potable water in nonpotable applications, to supplement 
existing surface and ground water supplies, and to assist in meeting the 
future water requirements of the state…

It is the intent of the legislature that the department of ecology and the 
department of health undertake the necessary steps to encourage the 
development of water reclamation facilities so that reclaimed water may 
be made available to help meet the growing water requirements of the 
state.
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If RCW 90.46 is any indication, it should fair rather favorably.   For if nothing else, I’ve learned that this unconventional, non-potable water supply, with wastewater roots, water rights implications and water supply characteristics, is an important subject in the study of aquatic regulation and may well become a recognizable and iconic symbol of wise water management in Washington state.  
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