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SUPERI OR COURT OF THE STATE OF WASHI NGTON

IN AND FOR THE COUNTY OF KI NG

LUW NATION, et al., ) VERBATI M REPCRT OF
Plaintiffs, )THE PROCEED NGS
VS. ) Cause No. 06-2-40103-4SEA
STATE OF WASHI NGTON,

et al.,

)
)
Def endant s, )
)

JOAN BURLI NGAME, et al .,

Plaintiffs,
VS.

STATE OF WASHI NGTON,

et al.,

and
WASHI NGTON WATER
UTI LI TI ES COUNCI L,

)

)

)

)

)

Def endant s, )
)

)

)

et al., )
)

TRANSCRI PT
of the proceedings had in the above-entitled cause
bef ore the HONORABLE JI M ROGERS, Superior Court
Judge, on the 11th day of June, 2008, reported by

Kinberly H Grgus, Certified Court Reporter.
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APPEARANCES:
FOR THE PLAI NTI FF, JOAN BURLI NGAME:

SHAUN GOHO
ATTORNEY AT LAW

FOR THE MAKAH TRI BE:

JOHN ARAM
ATTORNEY AT LAW

FOR THE DEFENDANT, STATE OF WASH NGTON:

ALAN REI CHVAN
PROSECUTI NG ATTCRNEY

FOR THE | NTERVENCRS, WASH NGTON WATER UTI LI TI ES:

ADAM GRAVELY
ATTORNEY AT LAW

FOR CASCADE WATER ALLI ANCE:

M CHAEL RUARK
ATTORNEY AT LAW
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PROCEEDI NGS

JUNE 11, 2008

THE COURT: Good afternoon. This is
Judge Rogers. 1s everyone, all the nmany of you,
present ?

MR, RElI CHVAN:. CGood afternoon, your Honor.
This is Alan Reichman with the Attorney General's
Ofice. And | believe we have counsel for all the
parties present, and even sone nedi a
representatives as well, but everybody on the
bridge to join you is here that needs to be here

to ny know edge, your Honor

THE COURT: Thank you. 1'mgoing to then
give ny oral decision. You still there?
MR REICHVAN. Yes. | think sonmebody mi ght

have just joined us.
MR. MACLEARY: It's Robert Macd eary.
keep getting knocked off the phone. | apol ogize.
THE COURT: It's all right. This is ny
oral decision in Lunm Indian Nation, et al.
versus State, 06-2-40103-4, SEA, and Joan
Burlingane, et al. versus State, 06-2-28667-7,
SEA.

I"'mgiving this oral ruling, and today | am
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signing a separate witten order which

i ncorporates ny oral decision based on that
proposed orders of the parties. The parties do
not need to submt any further proposed orders or
pl eadi ngs following this oral ruling.

And initially let me note the obvious, and
that is the great inportance of this case to al
of the water right holders who's in this case, the
plaintiffs, the defendants, the defendant
i ntervenors, and those not joined in the case.

And | note that | ruled at the tinme of the
argunent that the motion in |limne of Washi ngton
Water Utilities counsel was deni ed.

Thi s deci sion addresses the clains in the
order raised. The challenges to sections that
Muni ci pal Water Law 2003 under clains of violation
of separation of powers, substantive due process,
and procedural due process. On their facial
chal  enges to these statutes, the Burlinganme and
Tribes, plaintiffs, bear the burden of proving
that these portions of the laws are
unconstitutional beyond a reasonabl e doubt,

i ncl udi ng 90. 03.330(2), 015 (3, 4), 386(2), 260
(4, 5).

As a prelimnary matter, this Court nmnust
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deci de what standard to apply in review ng the
cl ai ns.

Plaintiffs have urged this Court not to
adopt a standard noting that certain courts |ike
the court in San Carl os Apache have rul ed without
citing a specific standard. | acknow edge t hat
sonme courts have done this, but declined to
analyze the clains in this matter. The standard
defines in certain respects the rel ati onshi ps
bet ween the branches of government, and the heated
debat e over what standard shoul d be applied
nati onwi de highlights its inportance. And while |
note there are disagreenents over the continuing
vitality of the various standards, for exanple,

t he Washington State Grange case, it continues to
be hotly debat ed.

This Court has concluded that the Sal erno
set of circunstances test is the appropriate
standard to apply to the facial chall enges raised
by the plaintiffs. The Court reached this
decision in spite of the decision of the Court of
Appeal s i n Robinson versus Cty of Seattle at 102
Wh. App. 795. The court in Robinson disapproved
the Sal erno standard in taxpayer challenges like

this one, and part of the Robinson court's
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reasoni ng was, one of the main reasoning not to
adopt Salerno was that it was not used in

Washi ngton, and it was disapproved in a |arge
maj ority of cases nationw de.

But in a reading of WAashington state cases
si nce Robinson, Salerno is now consistently cited
by our State Suprene Court, and Divisions Il and
Il of the Court of Appeals as that the standard
to be applied in facial challenges to statutes.

The parties have cited many cases. | have
read themall, and I'mnot going to recite them
here. And | agree that in sone of the Washington
cases the standard is sinply cited w thout
actual ly being used often because the challenge
was an as applied chall enge.

But as | noted, the standard is either
cited or consistently used and di scussed by all of
our courts except Division I, | acknow edge that,
and | conclude its vitality in this state
underm ne the basic reasoning that was used in the
Robi nson decision, and | therefore concl ude
Robi nson is no | onger good |law on this issue.

This Court applied Salerno to all the
chal l enges in the statute, including procedura

due process, and | disagreed that Salerno is not
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considered in Matthew versus El dridge anal ysi s,
and | would cite to City of Rednond versus More,
151 Wh. 2d for both Justice Sanders in the

maj ority, and Justice Bridge in the dissent, both
cited the standard.

| now address the separation of powers
clains as to 330 and 015 (3, 4). As counsel for
the Burlingane plaintiffs noted there is only one
set of circunstances that really | amto | ook at
in separation of powers argunments, and that is the
review of these statutes with the Theodor at us
decision, and | conclude after review ng those
statutes and the Theodorat us deci sion that 330 and
015 (3, 4) are retroactive statutes that
unconstitutionally attenpt to reinstate water
rights that were invalidated by the Washi ngton
State Suprene Court in Departnent of Ecol ogy
versus George Theodoratus, 135 Wh. 2d 682.

In that case the mgjority and the dissent
stated the issue as, and I will quote the
majority, "the primary issue in this case is
whether a final certificate of water right, i.e.,
a vested water right may be issued based upon the
capacity of the devel opers water delivery system

or whether a vested water right nmay be obtained
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only in the anbunt of water actually put to
beneficial use.” d ose quote.

Justice Sanders in dissent agreed, quote,
"the majority correctly franmes the question as to
whether a final certificate of water right nmay be
i ssued based upon the capacity of a public water
system under the punps and pi pes approach, but
incorrectly says no, based upon its interpretation
of RCW 90. 03.290," end quot e.

And there is other |anguage in Theodor at us,
i ncludi ng the | anguage, "the vested water right
for appellant's devel opment will depend upon the
actual application of water to beneficial use, and
a final certificate of water right cannot be
i ssued to appellant for a quantity of water not
actually put to beneficial use.  ose quote.

I n Theodoratus our Supreme Court in the
context of a specific factual situation announced
a general principle of |aw of how water rights
vest, and decided that it was through beneficia
use, not the capacity of a public water system

| nowturn to the statute 330. The State
concedes and rightly so that the statute is
retroactive by its terms. The statutory |anguage

is careful to define the type of water right that
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is being held, quote, "in good standing,"” close
guote. The contrast is drawn by using words,
guote, "rather than," close quote, in describing
certificates for water rights issued once, quote,
"works," close quote, were constructed, rather
than after water have been placed by actual
beneficial use. This statute clearly reinstates
punps and pipe certificates issued prior to
Septenber 9th, 2003, and this is an attenpt to
reverse the Theodoratus deci sion.

The State argues that the phrase in good
standi ng nmeans only that the |l egislature did not
intend to take these certificates issued out of
good standing. It is also argued that good
standi ng has a specific neaning that nust be
enpl oyed within the context of the statute, and
that neaning is not necessarily a vested water
right.

But if the legislature took this viewin
adopting this legislature, and I see no evidence
that it did, and frankly find this a strained
interpretation at best, it still cannot reinstate
wat er rights that may have been relinquished in
part or whol e through |l ack of beneficial use

because to do that would be to nmake a | egislative
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10

determ nation of the due diligence of the parties
in the past, and thus the creation of adjudicative
facts considering the good standing of particular
wat er rights.

The next question is posed by the parties
i s whether the Theodoratus court addressed the
i ssue of nunicipal water suppliers in any respect.
It is true that the Theodoratus court expressly
declined to address the issues of beneficial
versus punps and pipe certificates as applied to
muni ci palities. There's been argunents that they
i npliedly decided those issues, but I'mnot even
goi ng to address that.

In that case, however, George Theodoratus
specifically argued that, quote, "a distinction is
warrant ed because his is a public water supply
system Initially we note that appellant is a
private devel oper and his developnment is finite.
The appellant is not a nmunicipality, and we
decline to address issues concerning munici pal
wat er suppliers in the context of this case,”
cl ose quote.

| would al so note that in Theodoratus
earlier argunments in the case to distinguish his

situation fromthe Acquavella case he al so argued
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that his was a public water supply system

Despite not reaching issues concerning
muni ci pal water suppliers, the Theodoratus court
reached a decision that decided an issue with
respect to M. Theodoratus' water rights. In
ot her words, because of the very argunments nade by
M. Theodoratus that court was forced to address
whet her or not Theodoratus was or was not in the
situation of a party holding the water rights of a
public water supply system under state statutory
and common |aw. This court decided he was not,
and that his rights vested only through beneficial
use.

The Theodoratus court noted no reason such
as anbiguity of state law, lack of definitions, or
interpretations or practices by Ecology, to avoid
reaching a decision in M. Theodoratus' status,
and thus the issue in this case.

So while the definition of the water
supplier now exists and point 015 did not exist at
the time the clained anbiguity, according to that
Court, did not exist as to M. Theodoratus. For
this reason the definition is not curative

90. 03. 015 (3, 4) now defines nunicipa

wat er supplier. Under this definition CGeorge
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Theodoratus, if he still has water rights, has
retroactively had his punps and pipe certificates
reinstated as a nunici pal water supplier. He was
not a nunicipal water supplier before but he is
now. This broad definition of runicipal water
supplier violated separation of powers, and does
so by creating new nunicipal water suppliers who
t hrough operation of subsection have had their
wat er rights changed retroactively.

| do not accept Washington Water Utilities
counsel's argunent that the precipitating event
for relinquishnent is an adjudication. | agree
with the Tribe's analysis of adjudication is nore
anal ogous to an adverse possessi on cause of action
where the court actually "finds" facts that
already existed. And | also note this was not the
prior interpretation of the |aw by the regul ating
agency Departnent of Ecol ogy, and even apart from
that in an adjudication as, | guess |I'mrepeating
nmysel f here, but even in an adjudication, facts
that would need to be established. This
| egislature essentially established those facts
retroactively through this |egislation.

This Court is aware of the heavy burden any

party has when arguing the facial and validity of
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the statute. The legislature is to be accorded
great deference, and indeed | have decided to use
the strictest standard in scrutinizing these
chal  enges. However, it appears to this Court
that in significantly recasting the substantive
and procedural rights and roles of those who hold
water rights in this state in 2003, the
| egi sl ature overreached unconstitutionally by
attenpting to retroactively restore water rights
to certain parties holding punps and pi pes
certificates and expandi ng the nunber of parties
hol di ng such rights to include M. Theodoratus.

| grant the sunmary judgnment of the
Burlingane and Lunmm plaintiffs as to these
clains, and the defendants and def endant
i ntervenors notions for summary judgnment as to
t hese claims are denied

Now | nove to substantive due process. |
declined to decide the nmotions for substantive due
process under 330 and 015, havi ng deci ded these
provi sions that are unconstitutional under the
separation of powers. And | specifically do not
deci de the apparent di sagreenent between the State
and Washington Water Uilities counsel, whether

the definitions do not violate substantive due
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process because they do or do not require active
compliance for a water right to qualify for the
new nuni ci pal water supplier exception.

As for the remaining subsections 386(2)
pl ace of use, and 260 (4, 5) service and
connection limtations under substantive due
process, | conclude for 386(2) that the plaintiffs
have not proved beyond a reasonabl e doubt that
there is no set of circunstances under which the
statute can be constitutionally applied. The
statute can be constitutionally applied to water
suppliers whose water right certificates already
defined the place of use to its area w thout netes
and bounds as the State quoted in its argunment and
its brief.

Al so conditions rmust be satisfied before
t he aut horized place of use is enlarged to
coincide with a suppliers service area, and if
compl i ed prospectively renders the statute
constitutional.

For 260 (4, 5) service and connection
limtation, while | acknow edge that there have
been conditions of permits that have included such
limtations there is no prior statutory |aw

provi di ng that service connections or popul ations
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were an attribute limting the exercise of the
wat er right.

And | conclude that if the statute is
interpreted in a prospective manner, then this
portion of the 2003 nunicipal water lawis al so
facially constitutional.

Finally, this Court concludes under the
Sal erno standard and under the Matthews versus
El dridge analysis that the plaintiffs have not
carried their burden to prove beyond a reasonabl e
doubt the unconstitutionality of 386(2) place of
use, 260 (4, 5) service connection limts, and 330
the revocation limtation.

Matt hews versus Eldridge has three parts,

and the question is whether there's been an

erroneous deprivation and inportant right. | have
noted earlier that Salerno, | do believe, applies
to the analysis. | initially note that these

sections clearly contain different and nore
limted procedural due process than was all owed
under earlier statutory |law and regul ation, and I
think that's obvious to everyone.

The legislature has drastically limted the
role of ecology and limted other rights, and

deci ded not to include certain procedures that,
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for exanple, were suggested by the tribes could be

or coul d have been included, for exanple, under
380(1).

But nmy inquiry is sinply whether the
statutes are unconstitutional beyond a reasonabl e
doubt under the Matthews versus Eldridge test,
keeping in mind that the plaintiffs nust prove
there is no set of circunstances under which the
statutes may be found to be constitutionally
appl i ed.

And while I, again, | may be repeating
nmysel f, water rights are unquestionably an
important right. The |egislature does have sone
power to alter the due process available to
cl asses of possessors of rights, and | concl ude
there is not a substantial risk of depravation
with the procedural safeguards that remain in
pl ace, albeit far nore |imted under SEPA on
section 386, Departnent of Health 260.

And | note under 260 (4, 5) that it's far

fromestablished that many water rights would even

be affected under these changes, and under other
respects | have agreed with the argunments by the
State in this regard under the Matthews versus

El dri dge chal |l enges.
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On these issues therefore the Court
declined to decide the clains of substantive due
process under 330 and 015 (3, 4), and grant
sumary judgnent notions of the defendants and
def endant intervenors as to 386(2), and 260 (4, 5)
on substantive due process, and procedural due
process clains, and 330(2) on procedural due
process clains under the State and Federal
Constitutions, and under those clains | deny the
Burlinganme and Tribes plaintiff's notions for
sunmmary j udgnent.

That concludes ny oral decision, and the
order that | enter will sinply be linited to the
| egal conclusions that | reached and to what |
considered. It will incorporate this ora
deci sion, which, in any case, as the parties well
know, will be reviewed de novo by the Court of
Appeal s and ultimately the Suprene Court.

Thank you all for the conprehensive, and
argunent, and briefing, which | greatly
appreciate. And if you wish to speak to
Ms. Grgus, who is present, and is the court
reporter | can put her on the tel ephone right now.

MR, RElI CHVAN:  Thank you, your Honor.

THE COURT: Counsel, do you wi sh to speak
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to Ms. Grgus?

18

MR REICHVAN. Yes. | would like to do so.

Thank you.

(Court adjourned.)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

CERTI FI CATE
STATE OF WASHI NGTON)

) SS.
COUNTY OF KI NG )

I, Kinberly H Grgus, Certified Court
Reporter, in and for the State of Washington, do
hereby certify:

That to the best of my ability, the
foregoing is a true and correct transcription of
nmy shorthand notes as taken in the cause of LUW
NATION, et al., Plaintiffs vs. STATE OF

WASHI NGTON, et al., Defendants; JOAN BURLI NGAMVE
et al., Plaintiffs, vs. STATE OF WASHI NGTON
et al., Defendants and WASHI NGTON WATER UTI LI TI ES

COUNCIL, et al., Intervenors, on the date and at
the tinme and place as shown on page one hereto;
That | amnot a relative or enployee or
attorney or counsel of any of the parties to said
action, or a relative or enployee of any such
attorney of counsel, and that | amnot financially
interested in said action or the outcone thereof;

Dated this 14th day of June, 2008.

Kinberly H G rgus
Certified Court Reporter





