























POL-1280 Development Schedules for Water Right Changes and Transfers

e The reason(s) for needing the extension.

e A description of efforts made since the change authorization was issued or the last extension was
granted.

e A proposed schedule for completing the development.

The regional section manager can use discretion to judge whether good faith, due diligence, and good
cause has been shown and to determine the public interests affected by an extension.

In considering due diligence, if extensions in the development schedule have been granted previously,
Ecology may consider the record of those extensions and the degree of effort made by the responsible
party to meet any commitments, whether proposed by themselves or imposed by Ecology.

Numerous extension requests may indicate an intent to speculate or lack of diligence. Ecology staff
should use increased scrutiny on extension requests where several have already been granted.

FORMAT OF AN EXTENSION APPROVAL OR DENIAL

Decisions on extensions of change development schedules are issued in as administrative orders. Orders
granting or denying extensions will clearly outline the reasons for the decision. If approved, the order will
also contain a new development schedule, and any provisions imposed as a condition of the extension
approval. Approval or denial of an extension request must be signed by the regional section manager and
contain approved appeal language.

Decisions on extension requests are appealable actions. An appeal can be made by the water right holder
or another interested party. For more details on extensions see Policy 1050.

CANCELLATION OF A CHANGE OR TRANSFER AUTHORIZATION
If the responsible party fails to complete the change or transfer as authorized within the time allotted in a

provided for change development schedule, including any extensions granted for good cause, the agency
may be required to cancel the change or transfer authorization. There is no single rule for how the agency
should effect a cancellation of a change or transfer authorization, and how cancellation occurs will depend
on the facts of a given situation and the status of the water right. For example, if a change is to a water
right permit, the inquiry will likely be one similar to development of the original permit — whether there
has been due diligence in development of the permit. If not, cancellation of all or a portion of the
authorization may be appropriate. In those situations where only a portion of the change has not been
developed with diligence under a change development schedule, the remedy may be cancellation of that
portion of the authorization with certification of the remaining portion of the permit that has been put to
beneficial use.

In those situations where a water right certificate is involved, the facts of the particular situation will drive
the particular outcome of the cancellation as well. In any given scenario, it is likely necessary for the
agency to do a tentative determination of the extent and validity of the water right, which may include
evaluating prior uses, as well as uses authorized under the change. If a new use under an approved change
is only partly developed and non-use of the right is discovered that is not excused from relinquishment, it
may be appropriate for the agency to issue a superceding document for that portion of the right that is
being put to beneficial use, while issuing an order of partial relinquishment of the remainder of the right.
In other scenarios, for example where no new use has been developed under the authorized change, it may
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be appropriate to cancel the change authorization, at which point the right would revert back to its
originally stated purposes. In this scenario, if nonuse of the right is not excused, the original right may
have been relinquished.

RELATIONSHIP OF CHANGE DEVELOPMENT SCHEDULES TO RELINQUISHMENT AND ABANDONMENT
Change development schedules or extensions by themselves do not constitute an exemption from
relinquishment or protect a water right authorization from abandonment. Beneficial use requirements
remain in effect during a development schedule unless there is a statutory exemption for nonuse. The
change development schedule merely provides more options to the water right holder on where or how the
beneficial use can occur (the old or new place of use, purposes of use, and so on).

The water right holder must put the full amount of water to beneficial use at least once every five years,
regardless of the time allotted to complete the project. If the water use falls below the authorized quantity -
for five consecutive years during the development of the project, one of the exemptions to relinquishment
in RCW 90.14.140 must excuse the nonuse to avoid relinquishment of the portion of the right not put
beneficial use. If the water right holder expects to use less than their full right for five consecutive years,
they should contact Ecology or private legal counsel in advance for technical assistance on the
applicability of relinquishment exemptions.

TRUST WATER RIGHTS (RCW 90.14.140(2)(1))’

Trust water rights under Chapters 90.38 and 90.42 RCW are exempt from relinquishment. Ecology can
accept water rights into trust by purchase, lease, gift or other appropriate means (other than
condemnation) on a temporary or permanent basis. For longer change development schedules where
ongoing beneficial use is not possible, the trust water program can both benefit the environment (enhance
stream flow) and protect against relinquishment, under conditions agreed to between Ecology and the
water right holder.

MUNICIPAL WATER SUPPLY PURPOSE (RCW 90.14.140(2)(D))

Water rights claimed for municipal water supply purposes are exempt from relinquishment. A conversion
of use to municipal water supply authorized by a change development schedule can be covered under this
relinquishment exemption, so long as the water right is held by a municipal water supplier has been
changed to municipal supply purposes is used for municipal purposes, and the project is pursued with -
diligence.

DETERMINED FUTURE DEVELOPMENT (RCW 90.14.140(2)(C))

Water rights that are claimed for a determined future development intended to take place either within
fifteen years of July 1, 1967, or the most recent beneficial use of the water right (whichever date is later)
are exempt from relinquishment. The DFD relinquishment exemption has been interpreted in case law’

* See RCW 90.38 and RCW 90.42 for specific requirements for trust water,

* See R.D. Merrill Co. v. Pollution Bd., 137 Wn.2d 118, 969 P.2d 459 (1999), City of Union Gap and ARBP v. Ecology,
CITATION to Court of Appeals (2008), Protect Our Water v. Islanders for Responsible Water Mgmt., PCHB No. 03-102 (2004),
Pacific Land Partners, LLC v. Ecology, PCHB No. 02-037 (2005), Wirkkala, et al. v. Ecology, PCHB Nos. 94-171, 94-172, 94-
173 & 94-174 (1994).
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and is highly fact-specific. If Ecology determines that the project should take less than five years to
complete when pursued with reasonable diligence, then the DFD exemption may not apply.

There are many types of projects with sufficient scope to qualify as a DFD, that would justify lengthy
change development schedules. For example, developing water for municipal water supply purposes,
commercial and industrial projects, resorts, power projects, large irrigation projects, and others may
qualify as a DFD.

If the scope of the project will take more than five years to complete, the change development schedule
does not automatically qualify as a determined future development. The project must also qualify for a
number of criteria outlined in case law, such as:

e The plan must be put forth by a party with vested interest in the water right.®

e The water right holder must have a firm and definitive plan.

e The plan must be fixed prior to the end of the five-year period of nonuse.

e Some affirmative steps towards realization of the fixed and definitive plan must be evident within

15 years of the last beneficial use.

While processing a change application, Ecology determines if the DFD exemption applies and factors this
into the tentative determination of the extent and validity of the water right. In this instance, the change
development schedule sets out the period needed to transition to the new use, including tracking of the
project’s progress. For example, a submittal by the applicant (e.g. Completion of Construction) should be
required within 15 years of nonuse to ensure that the “affirmative steps” criteria in R.D. Merrill have been
met.

The DFD exemption no longer applies if the water right holder ceases to develop the right under the fixed
and determined plan or if the plan changes substantially. In such cases, Ecology makes a tentative
determination on the present validity and extent of the water right and the conditions under which the
holder may legally exercise the water right.

e SER

Ken Slattery N
Program Manager
Water Resources Program

Special Note: These policies and procedures guide water resources program staff in administrating laws and regulations, to
ensure consistency. These policies and procedures are not formal administrative regulations adopted through a rule-

making process. In some cases, the policies may not reflect later changes in statute or judicial findings, but they indicate
Ecology's practices and interpretations of laws and regulations at the time they are adopted. If you have any questions regarding
a policy or procedure, please contact the department.

¢ City of Union Gap and ARBP v, Ecology, Court of Appeals, #26555-2-I11 (2009)
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