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No Hearing Set A
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i : ORDYMT
Order Denying Motion/Petition
[
THURSTON COUNTY SUPERIOR COURT
MAGDALENA T. BASSETT; DENMAN J. NO. 14-2-02466-2
BASSETT; and OLYMPIC RESOURCE o
PROTECTION COUNCIL, : : o
ORDER DENYING ,
Petitioners, PETITIONERS’ MOTION FOR
SUMMARY JUDGMENT
V. .
STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,
Respbndent.

On January 8, 2016, this matter came before the Court on Petitioners’ Motion for
Sumrnary Judgment on Legal Issues (Petitioners’ Motion) challenging the validity of the
Dungeness administrative rule, WAC 173-518 (Dungenese Rule).

Specifically, the Court considered whether, as a matter of law, when adopting a rule
that creates minimum mstieam flows that will have the status of water rights with priority
dates, the Department of Ecology (Ecology) is required to make findings consistent with the
granting of a water right under RCW 90.03.290(3) (the “four-part-test™).

In ruling on the rnotion the Court considered: 4

1. Plaintiffs’ Motion for Summary Judgment on Legail Issues dated November 17,

2015.

2. Ecology’s i{esponse in Opposition to Petitioners’ AMotionfor Summary Judgment |

on Legal Issues dated December 24, 2015._ u ' “
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. Intervenor Center for Environmental Law & Policy’s (CELP) Response to

Plaintiffs’ Motion for Summary Judgment dated December 28, 2015.
CELP’S Motion to Strike Improper Argument from Plaintiffs’ Motion and

Declaration of Dan Von Seggern dated December 28, 2015.

. Plaintiffs’ Reply to Ecology’s and CELP’s 'Response to Motion for Summary

Judgment dated January 4, 2016.

Plaintiffs’ Response to CELP’s Motion to Strike and Declaration of Thomas M.
Pors dated January 4, 2016.

CELP’s Reply in Support of Motion to Strike Improper Argument from.Plaintiffs’

‘Motion for Summary Judgment dated January 6, 2016.

Having considered all the pleadings and all other documents filed in support of and in

opposmon to Petitioners’ Motlon including CELP’s Motion to Strike, and upon oral argument

of counsel, the Court ﬁnds and concludes as follows:

1.

There are no facts in dispute with respect to the legal isgue before the Court on this
motion for summary judgment.

Petitioners bear the burden of demonstrating that they are entitled to jﬁdgment asa
matter of law and that Ecology exceeded its statutory authority in adopting the
Dungeness Rule without employing the “four-part-test” in RCW 90.03.290(3). ’

. Petitioners have not met their burden of demonstrating that they are entitled to

judgment as a matter of law that the four-part-test i always required prior to

estabhshmg instream flow appropriations by rule

Based on the foregoing, it is hereby ordered that Petitioners” Motion is DENIED
. DATED this 2:2 day of January 2016.

PRV

HONORABLE GARY R. TABOR
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Presented by:

ROBERT W. FERGUSON
Attorney General

A el

STEPHEN H. NORTH, WSBA #31545

-Assistant Attorney General

Stephen. North .Wa.gov

il el ]
TRAVIS H. BURKS, WSBA #39087
Assistant Attorney General
Travis. Burns@atg.wa.gov
Attorneys for Respondent
(360) 586-6770

Approved as to Form
Notice of Presentation Waived:

LAW OFFICE OF THOMAS M. PORS
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THOMAS M. PORS, WSBA No. 17718
Attorney for Pet1t1oners '

tompors@comcast.net
(206) 357-8570

Approved as to Form
Notice of Presentation Waived:

CENTER FOR ENVIRONMENTAL
LAW & POLICY
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DAN J. VON SEGGERN, WSBA No. 39239
dvonseggern@celp.org
(206) 829-8299
LINDSEY SCHROMEN-WAWRIN,
WSBA No. 46352
lindsey@world.oberlin.edu
(360) 406-4321

Attorneys for Intervenor
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