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I Introduction and Overview

The Confederated Tribes of the Umatilla Indian Reservation (CTUIR) submits the
comments below on the Columbia River Water Management Program Draft
Programmatic Environmental Impact Statement (DPEIS) which was issued October 5,
2006.

The CTUIR is a federally-recognized Tribal Government with rights, interests and vital
economic assets located in the State of Washington subject to the 1855 Treaty between
the United States and the tribes of the CTUIR (12 Stat. 945). Said Treaty was ratified by
Congress March 8, 1859.

Rights, interests and vital economic assets of CTUIR attach to and include the Columbia
River, the Snake River, the lower Yakima River, the Grande Ronde River, the Walla
‘Walla River, the Tucannon River and the lands and resources in the Columbia River
Basin to which the DPEIS applies.

The CTUIR is honored to be a part of Washington’s Columbia River Water Management
Program and looks forward to worling closely with the Governor’s office, Ecology and
Department of Fish and Wildlife, and Washington’s citizens to make the Program a
success.

The comments below are submitted by CTUIR to provide constructive advice and
recommendations for improvement, to identify key and critical areas of deficiency —
especially regarding the rights, interests and vital economic interests of CTUIR — and to
assist in making the Columbia River Water Management Program a success.

II. CTUIR Water Rights and the Programmatic EIS

[~ The Programmatic DPEIS was prepared to generally address probable significant adverse

and beneficial impacts associated with implementation of components of the Columbia
River Water Management Program. To this end, and pursuant to RCW 90.03.380,
Ecology may not approve a new water right or change of water right if detriment or
injury to existing water rights would result, Nor may Ecology approve a Voluntary

| Regional Agreement (VRA) that impairs or diminishes valid water rights.

[ Tribal water rights, are deserving of protection because they arise under federal law,

because of their early priority date, and because they cannot be forfeited by non-use.
Necessarily, in order to ensure against injury to existing water rights and to address
probable adverse impacts associated with implementing the Program, Ecology must
present in the DPEIS an adequate explanation, analysis and estimation of impacts to
existing water rights. Unfortunately, the DPEIS fails to present the extent of existing, but

| largely unadjudicated Tribal water rights.

The DEIS says little more than that the, “[c]reation of a tribal reservation may also imply
the use of water for long-established aboriginal uses such as fishing and hunting,” In
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section 3.4.1.1, at page 3-18, the DEIS states that there are no tribal in or out-of-stream
flow requirements pursuant to the Tribal water right. The graph on the same page
indicates that the quantity of the water right is “not specified - fishing and hunting in
Usual and Accustomed places; practicably irrigable acres.” And again, at 3-43, the DEIS
states that Tribal water rights for fish is “largely unquantified”. These brief statements in
the DEIS indicate that Ecology needs to express to the public a broader understanding of
Tribal water rights. This lack of information and analysis must be corrected.

It is a certainty that Tribes have water rights implied from existing fishing rights. That
water right is necessary to protect the fishing right. The quantity of water Tribes have a
right to is the amount of water necessary to protect the hunting and fishing rights of
Tribes. Many cases have addressed Tribal in-stream flow water rights to satisfy rights
teserved by treaty or under the Winter’s Docirine, including the following cases:

United States v, Winans, 198 U.S. 371 (1905): Colville Confederated
Tribes v. Walton, 647 F.2d 42 (9" Cir. 1981). cert. denied, 454 U.S.

1092 (1981)(Walton I); United Siates v. Adai al., 478 F. Supp.

336 (D. Or. 1979), aff'd 723 F.2d 1394 (9" Cir. 1984), cert. denied sub

om.. Oregon V. ited 467 U.S. 1252 (1984); Kiititas

eclamation Trr. Dist., 763 F.2d 1032 (9"

Cir. 1985). cert. denied, 474 U.S. 1032 (1985): Joint Board of Control
of the Flathead, Mission and Jocko Trr. Dist, v. United States, 832 F.2d
1127 (9" Cir. 1987); Wash. Dept. of Ecology v. Yakima Res. rr. Dist,
850 P.2d 1306 (Wash. 1993).

‘Whatever amount of water that is necessary to ensure the viability of the fishery in an
amount that meets the Tribes’ economic, cultural, subsistence and dietary needs is the
amount of stream flow to which the Tribes are entitled. Nor is the water right limited to
stream flows, for it extends to whatever is necessary to ensure the viability of the fishery,
such as maximum temperatures.

The CTUIR treaty right to harvest fish implies a water right. The United States Supreme
Court has held that, “[w]here water is necessary to fulfill the very purposes for which a
federal reservation was created, it is reasonable to conclude, even in the face of Congress’
express deference to state water law in other areas, that the United States intended to
reserve the necessary water right,” United States v. New Mexico, 438 U.S. 696 at 702

L (1978).
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The water right extends to the exercise of off-reservation fishing rights and is to an
amount necessary to protect the fishing right. In United States v. Adair, 478 F. Supp. 336
(D.C. Or. 1979) the court held that “Indians are... entitled to as much water on ...
Reservation lands as they need to protect their hunting and fishing rights.” Adair at 345,
This water right was not limited to Reservation lands as the case involved the water right
of the Klamath and Modoc Tribes over lands that were once their reservation lands, but
were terminated in 1954. The treaty these tribes have granted them the exclusive right to
take fish in the streams and lakes of the Reservation. That right ran with the lands
regardless of who owned the land. Because the right to fish ran with the lands, so did the
water right necessary to protect the right to fish. As the court wrote, “[i]f the preservation
of these rights requires that the Marsh be maintained as wetlands and that the forest be
maintained on a sustained-yield basis, then the Indians are entitled to whatever water is
necessary to achieve those results.” Adair at 346,

At the very least, the water right is to a quantity necessary to maintain a fishery. In
Colville Confederated Tribes v. Walton, 647 F.2d 42 (9" Cir. 1981) the court held that the
executive order establishing a reservation for the Colville Tribes necessarily included a
reservation of a right to the quantity of water necessary to main a fishery at Omak Lake,
despite the fact that there was no language in the executive order either granting an
express right to fish nor a right to water, because the preservation of the tribe’s access to
fishing grounds was one of the primary purposes for which the Reservation was created.
Walton at 48,

The water right includes a right that water temperatures be maintained at an appropriate
level and a right that there be adequate instream flow to maintain the fishery. Tn United
States v. Anderson, 591 F. Supp. 1 (E.D. Wash, 1982, overturned on other grounds) the
court found that the Spokane Tribes had a right to water along the Chamokane Creek
sufficient to preserve their fishing rights. Their fishing rights, as with the Colville Tribe,
were implied from the purposes for which the Spokane Reservation was created. The
water rights, which were implied from the implied fishing right, included both the right
that the water not exceed a certain maximum temperature and that there be a minimum
flow of water through the creek in order to ensure the viability of the fishery. Anderson
at 5.

This water right attaches regardless of the impact it has on other competing uses. In each
of the above-mentioned cases the courts held that a Tribal water right existed by
implication from an either explicit or implied right to fish, The implied water right was
to a quantity and quality sufficient to ensure protection of the right to fish, and
consequently, to a viable fishery. Because of this, these Tribal water rights arise without
regard to equities that may favor competing water uses. Cappaert v. United States, 426
U.S. 128 (1976).

The DPEIS must be amended to reflect the full scope of Tribal water rights. It must
acknowledge that tribes not only have rights implied from existing rights to harvest fish,
but that the right is capable of being quantified in so far as Ecology can establish
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minimum stream flows and maximum temperatures necessary to ensure against the
diminishment of existing fisheries and fish habitat. Finally, Ecology must acknowledge
in theDPEIS that this right to minimum flows and maximum temperatures exits
regardless of the impact it has on competing uses, that is to say, on other existing and
potential future non-Tribal water rights as well as the creation of new storage facilities
and other mitigation actions. .

The DPEIS must account for the CTUIR water rights in the Columbia River by
acknowledging their existence. Ecology should strongly consider the ruling of the
Montana Supreme Court that the state Department of Natural Resources and
Conservation was prevented from acting on applications for non-Indian water rights and
changes in points of diversion and place of use until such time as the Department had
quantified Tribal reserved water rights. In the matter of the Application for Beneficial
Water Use Permit, 278 Mont. 50; 923 P.2d 1703(Mont. Sup. Ct. 1996) Ecology should
consult with CTUIR to develop an estimation of the amount of water and the water
quality necessary to protect and restore the fishery such that the Endangered Species Act
does not limit it, and such that the fishery provides an acceptable level of harvest and
sustainability consistent with the Tribe’s treaty rights.

III. Purpose and Need of the Proposal and the Programmatic EIS

The DPEIS does an adequate job of describing the needs, subject to Engrossed Second
Substitute House Bill 2860, for new water development to address pending consumptive
use water right applications, communities with unreliable or inadequate water supplies to
meet current or future needs, and the inconveniences of “interruptible” water rights

| issued since 1980.

[~ The DPEIS should add an assessment of the opportunity to revise existing flood storage

rules to reshape the flood water storage regime. This could provide a substantial amount
of “new” water without the costs of large federal water project development and in a

| more timely way. This proposal should be analyzed as an early action alternative.

The DPEIS does a wholly inadequate job of representing the mutual, second major goal
of ESSHB 2860 — protection and recovery of Columbia Basin anadromous and resident
native fisheries through restoration of critical insiream flows. The DPEIS does not
provide an adequate or substantive analysis of the need for flow protection, of the need
for flow enhancement nor of the potential conflicts between new water development and
allocation to instream flows or out-of-stream uses. This deficiency is reflected at a

| minimum in the following key areas:

e Disclosure and examination of the criticality of salmon and other native fish
stocks, such as sturgeon and Pacific lamprey — from interpretation of the status
that many stocks are extinct and most extant stocks are so critically impacted as to

be listed under the Endangered Species Act as either threatened or endangered.
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* Disclosure and examination of the direct causative factors for the past (1930’s
through the present) decimation of salmon and other stocks being water
development, dam construction and operations and reshaping of the hydrograph.

e Socio-economic analysis of the losses to Tribal economies and to the Washington
economy from lack of commercial, recreational and tribal fisheries and of the
potential economic, cultural and social contribution from robust fisheries.

e “A major area of uncertainty in the Columbia River Basin is the relationship
between environmental variables and the survivability of anadromous fish. ... In
particular, the relationship between flow levels in the Columbia River and salmon
survival is not clear. It is known that lower survival rates and changes in salmon
migratory behavior are expected when stream flows become critically low or
when water temperatures become excessively high.” DPEIS Pg. S-10.

The DPEIS also does an inadequate job of representing the interests of Tribal
Governments and their fishing constituencies, the current and potential economics of
tribal and non-tribal fisheries and the balance that must be struck between out-of-stream
development of new water sources and restoration and protection of instream flows.
Tribal treaty rights to fish, and their inherent rights to stream flows and habitat conditions
necessary to protect the fishing rights are not adequately described relative to providing
water to satisfy tribal needs and rights.

The DPEIS notes generally that “[t]he socioeconomic impacts of additional water supply
would likely be positive for those who receive the water, but may have negative impacts
for others at the local and regional level” (DEIS, Page S-4). Even in its general treatment
of the issue, however, the DEIS does not sufficiently address the potential socioeconomic
impacts on the CTUIR and other fribes from possible further damage to and degradation
of the fishery resource and the habitat on which it depends that might result from the

| Program or individual projects.

The DPEIS fails to adequately recognize and plan for, similar to the way it inadequately
addresses the fishery needs and CTUIR water needs, the needs and requirements of the

L State of Oregon.

[~ Because the purpose and needs portions of the DPEIS do not describe the criticality of

fish populations, the restored habitat conditions required by the fish, and the requirement
that new water developed under this Program be provided to offset this need, the
remaining chapters are substantively deficient in describing current conditions,
developing alternatives, and documenting and analyzing impacts of program components
and early actions. And, logically, those deficiencies preclude defining and analyzing the
policy issues extant in implementing programs to restore stream flows needed to recover

| fish populations.

[~ The passage quoted above, from DPEIS Pg. S-10, places undue emphasis on

“uncertainty” and a supposed lack of clarity. It is clear that dams on the mainstem
Columbia and Snake Rivers, coupled with extensive water withdrawals from both the

" mainstem and the tributaries, have contributed significantly to an overall, substantial
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increase in the amount of time it takes for downstream migrating juvenile salmonids to
reach the estuary and then the ocean. This increased travel time has forced such migrants
to endure, for a longer period, increasingly hostile in-river conditions. These conditions
are also created and aggravated by those same factors—dam passage mortality (direct and
indirect, or delayed) and lower, slower flows and concurrent higher water temperatures
and other habitat changes that promote increased predation on salmon (caused by the
creation of reservoirs and impoundments and less water because of withdrawals). This
extended travel time, under increasingly unnatural conditions, is contrary to the
evolutionary history and development of anadromous fish in the Columbia River Basin.

The risk from firther exacerbating this situation is one that salmon cannot afford,
Additional out-of-stream diversions, at any time of the year, must be fully mitigated, and
consistent with ESSHB 2860, additional water developed and provided permanently to
restore instream flows . Recent data and other information, particularly that which has
been derived, and continues to be developed, in the remand process for the ongoing
litigation over the Biological Opinion for the Federal Columbia River Power System
(FCRPS), indicates increased survival correlates with decreased travel time—and higher
flows reduce travel time. The Columbia River Water Management Program must
provide solid assurances that instream flows will not be diminished—not just in July and
August, but throughout the year.

The National Research Council study and report highlighted the particularly harmfil
conditions that often prevailed in the later summer (specifically naming July and August)
from lower flows and related higher temperatures. The CTUIR does not believe the
Council’s work suggested or implied that conditions were always satisfactory for the
other ten months of the year, every year, and that unmitigated water withdrawals were
therefore necessarily appropriate during those periods. As part of the repeated Biological
Opinions for the FCRPS issued by NOAA Fisheries, seasonal flow targets have been
established as desired mileposts to be achieved. Over a number of years, however, those
targets have routinely not been met, most often in the summer but at other times of the
year as well. Additional out-of-stream diversions should occur only when their negative
impacts on fish are completely mitigated, regardless of when they occur.

The DEIS is unclear as to whether or not it will improve the likelihood of meeting current
flow targets. It is similarly unclear as to how the Program would be reconciled with
additional requirements for instream flows and related measures that may result from
ongoing litigation over the FCRPS BiOp and/or the upper Snake River BiOp involving
Bureau of Reclamation storage projects (See DEIS, Page S-7). CTUIR recommends the
DPEIS move ahead of this unpredictable litigation and the gridiock in the Basin by
promoting, quantifying and implementing instream flow protection and restoration as an
inherent component of the Program

Ecology, in drafting the Programmatic EIS, must incorporate, or at least give serious
consideration to, Tribal materials that bear on pertinent issues that it has not yet reviewed,
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ESSHB 2860 is intended to operate in a manner that ensures conservation and the
instream flow needs of fish. It also requires Ecology to assess the short term and long
term effects implementation of the Act has on cultural and the environmental resources.
Section 1(1) of the Act states in part, “The legislature finds that a key priority of water
resource management in the Columbia river basin is development of new water supplies
that includes... conservation in order to meet... the instream flow needs of fish.” To this
end, Section 2(3)(a) prohibits funds being expended to develop new storage facilities
until Ecology evaluates, among other things, the benefits and costs of water uses to be
served by the facility, which includes short-term and long-term cultural and
environmental effects. '

Ecology must consider material from various sources, including Tribes, that it has not yet
considered in drafting the DPEIS. Section 2(3)(b) of the Act states, “The department of
ecology may rely on studies and information developed through compliance with other
state and federal permit requirements and other sources.” The usage of these other
sources is to assist it in evaluating, in part, the instream flow needs of fish and the
cultural and environmental costs of expending funds to develop new storage facilities.
Section 5(1) of the act requires Ecology to work with tribal governments to develop a
Columbia river water supply inventory and supply and demand forecast in order to, in
part, support the development of new water supplies to protect instream flows. Pursnant
to Section 5(1)(b)(ii) and (iv), that inventory must include estimates of the benefit to fish
and other instream needs as well as environmental and cultural impacts. Section 6(1)
requires Ecology to establish and majntain a Columbia river mainstem water resources
information system, the purpose of which is o provide information necessary for
effective mainstem water resource planning and management, Presumably, that effective
planning and management inchudes the instream flow needs of fish, and the cultural and
environmental impacts of any action taken under the Act. Section 6(2) requires Ecology,
in order to accomplish this objective, to “use information compiled by existing ... and
other available sources.”

Unfortunately, neither the list of background materials used in preparing the Draft EIS,
found at page 5, nor Chapter 7.0 entitled “references”, inclhude any Tribal materials,
Most notably, there is no mention of Wy-kan-ush-mi Wa-kish-wit or any other materials
developed and published by Columbia River Intertribal Fish Commission.

CTUIR encourages Ecology to consult and consider including in the DPEIS information
from the following sources:

Fish Passage Center, "2005 Annual Report," Jaly 2006. This report, like others
before it, documents (among other things) failure to meet ESA flow targets; e.g.,

"The runoff volume for 2005 was approximately 74% of average at The Dalles Dam and
68% of average at Lower Granite Dam. This low runoff volume associated with 2005
resulted in two significant results: first, Biological Opinion seasonal flow targets of 85
Kcfs at Lower Granite Dam, 220 Kefs at McNary Dam and 135 at Priest Rapids Dam
were not met; and secondly, since flows were predicted to be below 85 Kcfs at Lower
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Granite Dam, the Biological Opinion spring spill did not occur at the transportation
collector projects in the Snake River. Spill at Ice Harbor Dam occurs under any

| conditions according to the Biological Opinion." (P. 230)

CRITFC, 2006 River Operations Plan.

Oregon & CRITFC, "The Oregon/CRITFC Proposal” or "Hydro Actions Matrix"
(10/18/06). The ESA BiOp remand process is subject to certain confidentiality
limitations; however, Ecology should be able to obtain the proposal from Washington's

| representatives to the remand.

CRITFC, Wy-Kan-Ush-Mi Wa-Kish-Wit (Spirit of the Salmon) (1995)
(bttp://www.critfe.org/text/trp.html).

" The DPEIS must define the needs of instreamn flow restoration and then, consistent with

SEPA, analyze the methods and the impacts of those methods to get there. Ecology will
find that in some places the arbitrary two thirds-to-one third standard of water for new
out-of-stream water rights is inadequate to achieve instream flow restoration objectives.
In those cases Ecology will find that a successful Program will depend upon the
flexibility to put more water than a one part out of three from new storage into stream
flow restoration. CTUIR is hopeful that Ecology will plan for that need in the next

| revision to the DPEIS.

[~ IV.Proposal and Alternatives

The DPEIS does an adequate job of displaying, describing and linking programmatically
the primary projects that will be analyzed to provide new water for consumptive uses.
Section 2.1.2 illustrates the primary problem in Chapter 2 which then is carried forward
throughout the remainder of the Chapter and of the document — the section identifies four
primary needs in response to ESSHB 2860 for which the Program is to respond. It
unfortunately omits the need of protecting and restoring instream flows for fish recovery
and habitat restoration. ESSHB 2860 provides the following direction relative to stream
flows:

Sec. 1 (1) The legislature finds that a key priority of water resource management
in Columbia river basin is the development of new water supplies ...to meet the instream
[flow needs of fish.”

Sec. 3 (1i) One third of active storage shall be available to augment instream
Slows...”

It is impossible for Ecology to carry out the Program without, at the start, planning to

| achieve stream flow restoration.

Adequate prioritization and analysis of projects to address instream flows needs and the
impacts of projects upon insiream flows, both requirements of the legislation', is missed

! Not to mention other requirements such as Tribal treaty rights and the Endangered Species Act
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throughout the remainder of the document because Chapter 2 of the DPEIS did not
identify the instream flow need. This serious flaw and omission, arguably inconsistent
with the requirements of Washington SEPA and certainly at odds with the requirements
of the National Environmental Policy Act, must be remedied thronghout the document.

Certainly, a successful Washington Columbia River Water Program is inherently
contingent upon a fair, balanced treatment of the need to protect instream flows and
provide a quantifiable amount and quality of water for stream flow restoration. Proper
disclosure, assessment and analysis of such in the DPEIS are prerequisite, The DPEIS
should be amended to reference an amount of water necessary to protect instream during
all months, and the amount of water necessary to “develop” and return to instream flows

| in order to protect and restore the fishery and the potential sources for that water.

[~ The list of potential impacts of Lake Roosevelt drawdown, additional storage

development, conservation and all other Program components should include increased
instréam flows and increased ability to meet minimum mainstem Columbia and Snake
river flow targets established by NOAA Fisheries. It should also reference increased
ability to meet tribal instream flow water rights, protect CTUIR interests and restore the

| ability of CTUIR to exercise its treaty rights to fish.

It-should be noted that Chapter 2 suggests, e.g. on page 2-3 under New Large Storage
Facilities, that a new large storage project would benefit the proposed Walla Walla
exchange project. Under the current planning and scoping of the exchange project
alternative for the Walla Walla River, new mainstem Columbia or Snake river storage is
not required and would probably not provide a benefit to the exchange project. In
addition, Sec. 2.1.2.2 Pump Exchanges should note that the Walla Walla exchange

| proposes to exchange Columbia River water for Walla Walla River water.

Though the ESSHB 2860 indicates that impacts from the Voluntary Regional
Agreements need only meet a no net loss standard on the Columbia River in July and
August, and on the Snake River in April through August, both overwhelming science and
controlling law indicate otherwise, Instream flows are critical in both rivers in every
month of the year — not recognizing that fact has led to the current situation of dry rivers,
or rivers with compromised flows and many salmen extinctions and population crashes.
The DPEIS must provide a balanced analysis of the instream flow situation that reflects
the science of the Columbia River Intertribal Fish Commission and it’s member tribes
(CTUIR is included), the National Marine Fisheries Service (NOAA Fisheries), Oregon
Department of Fish and Wildlife (ODFW) and Washington Department of Fish and
Wildlife (WDFW). Itis noted here that the NOAA Fisheries indicated to the Columbia
Program Policy Advisory Group that instream flows are critical in each month and cannot
sustain further depletion in at least April through August and that Fall Chinook, a critical
species to Washington in the Hanford Reach are spawning in November and December

| and also cannot sustain further flow reductions or fluctnations.

CTUIR commends Ecology and the Washington Legislature for requiring the data
collection and analysis — Inventory and Demand Forecasting ~ necessary to answer

10
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questions about current demand, use within water right constraints, future demand and
the opportunities for reallocations. The DPEIS should specifically direct and schedule
timeframes for metering of all diversions and a link between future development of

| “new” water to achievement of that objective.

Definitions and Alternatives for Program Implementation:

[~ Ecology should incorporate the following alternatives into a revised PEIS:

1. Planning, providing for and analyzing the impacts of water volumes to achieve
stream flows necessary to protect tribal water rights and restore fisheries

2. Aggressively pursue storage options as an optional means to restore stream flows
and provide water for future economic development.

3. CTUIR agrees that Ecology should consider any conservation project, inclnding
those implemented prior fo the date of the legislation. The amount of water
conserved and provided for protection should be the amount conserved and
funded by public funds.

4. Ecology should reconsider disallowing inter-WRIA transfers as such transfers
could provide the most benefits to instream flows, especially where a new
downstream use is at distant from the conservation or addition of flow.
Additionally, this could preclude implementation of the Walla Walla exchange
‘which would transfer water from the Columbia River to the Walla Walla River
Basin.

Policy Issues:

[~ CTUIR recommends the following on policy choices:

1. Ecology should aggressively pursue storage projects.

2. Ecology should use the best available science/methodology that provides the most
return to instream flows. :

3. Ecology should fund projects that benefit instream flows and water quality only.

4. Acquisition and fransfer should, consistent with Trust Water Program, apply to
any non-storage project.

5. Ecology should not waive the instream water right until the Program, exemplified
in a revised DPEIS, specifically plans to develop new water to achieve a
quantified instream flow regime in the Columbia and Snake rivers.

6. Ecology should aggressively pursue VRA’s to implement instream flow
restoration and protection.

7. Ecology should process VRA’s consistent with existing Rule.

8. *“No Net Negative Impact” should be defined so as to preclude withdrawal
upstream from new water savings but allow withdrawal as far downstream as is
measurable in order to maximize instream flow benefits.

9. No comment on mains channel definition.

10. Ecology should deny new water right applications if mitigation water is not
readily available as part of the application.

11. Ecology should group applicants by WRIA.

11
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12. Ecology should not use Program funds to mitigate for VRA applications unless a
substantial instream flow benefit can be demonstrated.

13. Exempt wells must be included to complete the inventory and are not precluded
by the legislation.

V. Walla Walla Basin Project

The Walla Walla Basin Project is arguably one of the most popular stream flow/irrigation
projects in Washington. CTUIR recommends the DPEIS include additional details on the
technical mechanics of the proposed Walla Walla River stream flow enhancement project
currently under study by the U.S. Army Corps of Engineers and the CTUIR. The project,
developed after the successful Umatilla Basin Project in Oregon, is a potential mode] for
achieving a successful Columbia River Program in Washington.

Technically, the Feasibility Study is assessing the options to achieve stream flow
restoration in order to allow, under separate anthority, actions to recover native fish.
Flow restoration will be achieved either by construction of a new storage reservoir or of
an exchange pump project that would provide Columbia River water to current,
legitimate irrigation rights. Full, efficient restoration will occur by implementing one of
these projects in conjunction with water rights acquisitions or lease from willing sellers,
conservation and potentially other environmental projects.

The project, identical to the Columbia River Program, seeks to achieve two mutual
objectives: 1) restore stream flows; 2) protect existing legitimate uses of out-of-stream
water as an inherent part of the project and potentially provide for additional water for
future development.

Columbia River Program support for and funding of the Walla Walla Project is very
important to residents of the Walla Walla Basin, elected officials that represent the Basin
and to the CTUIR. CTUIR appreciates Washington’s investment in the restoration of
stream flows, recovery of native fish, enhancement of CTUIR Treaty rights and the
concurrent protection of irrigated agriculture in the Walla Walla River Basin.

CTUIR is concerned that ESSHB 2860 may negatively impact
implementation/construction of the Walla Walla Project. For example, if a reservoir were
constructed to restore stream flows it would not allocate two thirds of the project water to
new water rights and one third to instream flows. Rather it would allocate most of the
reservoir volume to existing irrigation in order to exchange that volume for a similar
volume that would be left instream in the Walla Walla River to restore flows. An
exchange with Columbia River water would work similarly, At a minimum we’d like to
see a more robust analysis as part of consultation with CTUIR to determine whether there
is a likely conflict between the Walla Walla Project and ESSHB 2860 and, if there is,
what should be done to rectify it.
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VI. Water Quality and Bio-accumulative Toxins

Toxic chemicals, especially those that are bio-accumulative, are an existing problem in
the Columbia River Basin (see U.S. EPA Region 10, Columbia River Basin Fish
Contaminant Survey, July, 2002.). This study should be referenced and cited in addition
to the USGS and state assessments as it is the most comprehensive in the Basin.

Future water development should address and consider the impacts it would have on
existing and additional toxic contaminants in the sediments, in the water column and in
fish and upon existing high water temperatures in summer and fall. Dissolved gases also
need to be addressed as they are an extant problem at the tailraces of existing dams.

VIL Voluntary Regional Agreements

Voluntary Regional Agreements are a potential tool for reallocating existing water so that
instream flow needs and out-of-stream needs can be better met. CTUIR believes Ecology
should pursue new agreements if Ecology chooses to implement the Program in such a
way that protection and restoration of instream flows is a co-equal objective in
implementing the legislation and Program.

Most important at this point to CTUIR is that it be clearly stated in the DPEIS that VRA
agreements may not interfere with or injure a valid water right. The legislation is clear
on that point. CTUIR’s water rights in the Columbia River and elsewhere may not be

| injured by VRA projects or any other project contemplated in the Program.

[~ VRAs should only be processed ahead of prior competing applications if the impact on

instream flows is mitigated or avoided and if there is a substantial contribution toward the
restoration of instream flows over and above that of mitigation or avoidance. Said
another way, VRA applications that are consistent with the spirit of the legislation — that
new water be made available for development and that instream flows are protected and

| restored should be rewarded.

[~ The scope of “No Negative Impact” should be defined as either the same pool or the

same pool but only downstream of the project. To go beyond that scale at programmatic

| levelis to lose the ability to measure and manage.

[~ Ecology should spend Program funds only on projects that provide substantial

improvements in instream flow in the mainstem Columbia and Snake rivers and in major
tributaries such as the Walla Walla River. VRA. proposals should be self-funded unless
there is a extraordinary reason to expend public funds — such as inclusion of a substantial

| improvement in instream flows as part of the project.

CTUIR questions the adequacy or relevancy of the Columbia-Snake River draft VRA
proposed payment of $10 per acre foot to acquire new water or fund new projects but
CTUIR does believe a substantially higher payment amount is warranted. The market

| value of water should be used to set this payment amount.
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Apgain, and as stated above, Ecology must in this DPEIS evaluate the months beyond July
and Angust in the Columbia River and April through August in the Snake River during
which critical flow shortages exist and when additional flow is needed to recover native
fish.

VIIL Cultural Resources

Overall CTUIR appreciates the review and analysis of cultural resources. We have the
following specific questions and suggestions:

Page S-6: Cultural Resources

COMMENT: Change the fourth bullet to read: “Effects to integrity of Traditional
Cultural Properties (TCPs) through inundation or alteration of characteristics that make
the areas TCPs.”

Page S-7: §.3.1.6 Mitigation Measures
Second sentence:
“Archaeological monitoring would be conducted during construction.”

COMMENT: This may not be sufficient to mitigate effects to historic properties. The
mitigation measures cannot be defined until the effects and the sites are understood.

Page S-8: 8.3.2.1 Lake Roosevelt Drawdown
COMMENT:; Add another bullet addressing erosion.

Page 3-80: 3.10.1 Legal Framework for Protection

Paragraph 1, second sentence:
“Ecology has initiated the project review process for the Management Program with

DAHP.”

COMMENT: Why haven’t the affected Tribes been included in this review process?

Paragraph 2, first sentence:
“SEPA requires that cultural resources within a proposed project area be identified and

that measures be proposed to reduce or control impacts on these resources.”

COMMENT: It would be helpful if the definitions of cultural resources in the different
laws (SEPA, NHPA, etc.) were explained here.

Paragraph 3:
“Section 106 requires that the effects of an undertaking on historic properties within the

project’s Area of Potential Effects (APE) be considered...”

COMMENT: The summary of section 106 of the NHPA should be clarified. Additional
details may be necessary.

14
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[ Page 3-81: 3,10.1 Legal Framework for Protection (continued)

Paragraph 1:
“Other federal laws that may apply...”

COMMENT: The Archaeological Resources Protection Act (ARPA) should be included.

Page 3-81: 3.10.2 Overview of Cultural Resources in the Project Area
Paragraph 3, first sentence:

COMMENT: “[Add “Pre-contact”] archaeological resources could range in age from
11,000 BP (years before present) to AD 1800.”

- Paragraph 3, third sentence:
“Historic materials may include structures or land alterations related to agriculture,

transportation, homesteading, mining, logging, irrigation, orcharding, as well as historic
cemeteries.”

COMMENT: Historic archaeological sites should also be included.

Table 3-23. Historic Properties at Columbia-Snake River Reservoir Sites
COMMENT: The word “historic properties” in third column is misleading because most

of these sites have not been evaluated for their eligibility for inclusion in the National
Register of Historic Places. Additionally, it is not clear whether the built environment
and Traditional Cultural Properties are included in the count. They most likely are not

included but should be.

COMMENT: 275" historic properties in John Day Reservoir is incorrect if using
‘Washington sites only.

Page 3-83: 3.10.2.3 EuroAmerican History of Region

Paragraph 2, last sentence:
COMMENT: All treaty rights retained should be added — hunting, gathering, grazing, and

water.

Page 3-84: 3.10.2.4 Archaeological Resources

Paragraph 6, last sentence:
COMMENT: Fort Walla Walla was inundated by the backwaters of the McNary Dam

(Garth, Thomas R.1951 Archaeological Excavations at Fort Walla Walla. Region Four,
National Park Service. San Francisco, California).

[~ Page 3-85: 3.10.3 Cultural Significance of Rivers

Paragraph 1, second sentence:
COMMENTS: “Petroglyphs and pictographs, [delete “art”, add “images”] carved...”

Page 3-86: Crab Creek Route Alternative
Fourth sentence:
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“Eleven other sites are presumed eligible for the NRHP.”

COMMENT: By whom are these sites presumed eligible? Does this mean the others are
presumed not eligible?

Page 3-86: W20 Route Alternative
First sentence:
COMMENT: How old is the West Canal? Is it a historic resource?

Third sentence:
“Nine site are presumed eligible for the NRHP.”

COMMENT: By whom are these sites presumed eligible? Does this mean the others are
presumed not eligible?

Page 3-86: Frenchman Hills Route Alternative

Fourth sentence:

“None of the sites are listed on the Washington Heritage Register or the NRHP, although
two are presumed eligible for the NRHP.”

COMMENT: By whom are these sites presumed eligible? Does this mean the others are
presumed not eligible?

Page 4-24: Long-term impacts

COMMENT: Changes to the landscape and tivers could affects TCPs. For example,
blockage of migrating fish and eels will compromise the integrity of traditional fishing
areas.

Paragraph 2:
COMMENT: Long-term inundation could also introduce chemical changes to artifacts

| and features.

[ Paragraph 2, thirteenth sentence:

“With increased boat use, more sites could be accessible and become vulnerable to
vandalism,”

COMMENT: Increased boat wakes will adversely affect archaeological sites through

| erosion.

[~ Page 4-25: Mitigation

Paragraph 2. second paragraph:
“A Programmatic Agreement is appropriate when compliance with Section 106 of the

NHPA is required due to federal involvement.”

COMMENT: Usnally a PA is entered into to outline an alternative route to comply with

| Section 106.
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Paragraph 2. fourth sentence:
“Signatories to the PA would likely include Ecology, Reclamation, and DAHP.”

COMMENT: Rather than say DAHP, it should read “the appropriate historic preservation
office(s).”

Paragraph 3, second sentence:
COMMENT: These are not really mitigation measures; they should be considered

advanced planning efforts — archaeological remote sensing, excavation of archacological
sites, documentation of historic structures, etc.

Paragraph 3, second sentence:
COMMENT: “,..and archaeological monitoring during construction [add “and for the

length of the project”]...”

Paragraph 3, third sentence:
COMMENT: “...and DAHP and a professional archaeologist [add “and Tribes”] would

be contacted for further assessment...”

Paragraph 4:
COMMENT: Mitigation measures also need to 1) mitigate indirect effects through

purchase and protection, 2) mitigate on-going effects of project, and 3) provide for off-

| site mitigation in consultation with affected cultural group(s) as appropriate.

Page 4-32: Table 4-2. Comparison of Impacts for Types of Storage Projects

New Large Storage (>1 Million AF); second sentence:

COMMENT: “...and land development Mitigation measures [reword “should include
development of” to “should be outlined in”] a Cultural Resources Management Plan and

| possibly a Programmatic Agreement [add “developed in consultation with Tribes™].”

Page 4-43: Long-term impacts
COMMENT: Existing systems may be historic properties and the effects to them would
also need to be mitigated.

Page 4-47: Table 4-3. Comparison of Impacts for Types of Conservation Projects

Municipal:
COMMENT: Add “unless there are modifications to historic infrastructure” at end of
sentence.

Regional Agricultural Efficiency Improvements, first sentence:
COMMENT: “...which involve ground disturbing activities [add “or modifying historic

structures”] have potential to impact cultural resources.”

On-Farm Conservation:
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COMMENT: “...which involve ground disturbing activities [add “or modifying historic
structures”] have the potential to impact cultural resources.”

Industrial:
COMMENT: Add “unless there are modifications to historic infrastructure” at end of
sentence,

Page 5-46: 5.4.1.9 Cultural Resources (Short-term Impacts, Long-term Impacts,
Mitigation)

COMMENT: For them to say that the existing policy has no impacts on cultural
resources is incorrect; granting water rights and determining flows have impacts on
cultural resources.

RECOMMENDATIONS:

CTUIR wishes to ensure that the State of Washington complies with SEPA. cultural
resource provisions, state laws, and federal laws when applicable. More than likely the
State of Washington will be required to apply for a Section 404 permit from the U.S,
Army Corps of Engineers or will receive federal funding for this program which will
trigger federal cultural resource laws.

Specifically, the CTUIR would like to ensure:

e Compliance with Section 106 of the National Historic
Preservation Act is started early on including 1) consultation; 2)
a determination of Area of Potential Effect (APE); 3)
determinations of eligibility; 4) and determinations of effect.

e A Culiural Resources Management Plan and/or Historic
Properties Management Plan are written to include provisions
for adaptive management and revision in the future.

¢ Cultural Resources Inventory Surveys of the APE are
completed,

e Tribal Cultural Resources are addressed to include customary
traditional uses, protection of the First Foods, Traditional
Cultural Properties (TCP), sacred sites, and sacred landscapes.

e A Monitoring Plan is developed to continue monitoring known
sites (archaeological, rock image, TCP, and built environment
sites) identified in the APE and periodic inventory and re-
evaluations of sites.

» Mitigation should be looked at from a holistic view such as
access to sites and usnal and accustomed areas and site
protection. Below is a list of other types of mitigation.

o Law Enforcement — personnel are trained and educated
to enforce cultural resource laws.

o Public Awareness to educate the community about
cultural resources laws and illegal activities.

o Discourage use of dispersed recreation sites
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o Cultural Sensitivity Training should be required for State
1-83 |_ of Washington employees

IX. Shrub Steppe Habitat and CTUIR Rights and Interests

[~ Though there is little information in the DPEIS regarding the impacts to the shrub-steppe
1-84 | Thabitat types, it is important to recognize and for CTUIR to comment that the habitat is
endangered and many of the species dependent upon it are threatened.

Shrub-Steppe and Eastside interior grassland habitats were identified through the
Northwest Power and Conservation Council’s Subbasin Planning process as important
focal habitats that were greatly reduced from historic levels, having a high level of threat
from future development and a low level of existing protected status. The Columbia
River Water Management Plan DIES considers impacts to these habitats from the
perspective of a relatively narrow irrigation development corridor without due
consideration of the large scale habitat conversion that could result from the expansion of
irrigated agriculture associated with this development. This oversight significantly
understates the magnitude of the total effect on wildlife. The DPEIS should correct that
deficiency.

1-85

1-86 |: CTUIR exercises hunting, gathering and fishing rights in these habitat types.
X. Consultation and Coordination with CTUIR

[ It is hoped that Ecology, the Washington legislature and the Governor's office will
consult regularly and fully with the CTUIR. Our rights and interests require it and our
commitment to work with Washington compels it.

Page 4-55 of the DEIS reads, “To avoid the potential cumulative impacts of the
Management Program, Ecology will continue to coordinate with the local, state and
federal agencies that manage resources in the area.” It fails to include Tribes. Tribes
need to be included in the consultation process, particularly with respect to potential
cumulative impacts that negatively affect Tribal water rights, as well as fish and wildlife
habitats in general.

1-87
Adequate mitigation aside, CTUIR requests that Ecology consult formally, coordinate
regularty and work side by side with CTUIR to implement the Program to its fullest
potential.

The CTUIR has extensive legal and economic assets, treaty rights and other interests in
the Columbia River. These holdings have been fully shared, if not over-appropriated
with the rest of the State of Washington and the region. Salmon, sturgeon, eels — all of
CTUIR’s cultural and fraditional resources have been pushed to the brink, and cannot be
pushed any farther. They are already on the Endangered Species List — the next step is
extinction.
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The Tribal Government wishes to work cooperatively and effectively with Washington to
restore the Columbia River, recover harvestable fish runs and build the State’s
agricultural economy. A. healthy, robust agricultural economey can co-exist with a
sustainable river of salmon and sturgeon and eels. That future is not likely to happen by
repeating the past. We hope the Columbia River Water Management Program will plow
new ground that replicates and improves upon our experience in the Umatilla River Basin
in Oregon and the Walla Walla River Basin in Oregon and Washington. Success will be
measured by the amount of stream flow restored, the numbers of salmon and other fish
recovered, the amount of water irrigated and the number of acres in production. The
CTUIR desires to engage in all aspects of Washington’s development that will arise from
the Program — including development of new irrigated agriculture and other consumptive

| water use development.

CTUIR incorporates by this reference the formal comments from the CRITFC as part of
these comments.

The Department of Natural Resources is happy to assist where it can. We appreciate the
invitation to work with Washington and its residents on the Policy Advisory Group.

Thank you for the opportunity to comment on the DPEIS.

Qs

Department of Natural Resources

Ce:  Chairman A. Washines, YIN; Chairman R. Miles, NPTEC; Chairman R. Suppa
CTWSIO; Chairman M. Marchand, Conf. Tribes of the Colville Reservation; Chairman
R. Sherwood, Spokane Tribe of Indians; Olney “TP” Patt, Ir. — CRITFC.
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Comment Letter No. 1—Confederated Tribes of the Umatilla Indian Reservation

I-1.

1-2.

1-3.

1-4.

1-5.

1-6.

1-7.

1-8.

1-9.

1-10.

Comment noted.

Comment noted. Many federal reserved rights within Washington and other northwest states
within the Columbia River basin, including those of the CTUIR, remain unadjudicated more
than a century after signing of the treaties. Nevertheless, Ecology is required by RCW
90.03.290 and RCW 90.03.380 to consider the effects of any new permits and water right
changes on existing water rights, whether quantified or not.

The EIS acknowledges the importance of the protection of Tribal water rights. See Section
3.6.1.3. An in-depth discussion of the extent of Tribal water rights is beyond the scope of the
EIS. Although reserved rights are largely unquantified, the State recognizes those rights that
were implied with the creation of the federal reservations within Washington. Ecology has
selected among the policy alternatives presented in the revised Section 2.2 of the Final EIS to
ensure that the program is managed to provide flow benefits from conservation and
acquisition projects. Ecology will manage the Trust Water Rights and any mitigated permits
to achieve at least no net loss to the mainstem Columbia River. Also, any new storage
projects constructed using funds from the Water Supply Development Account would
provide one-third of the water for instream purposes.

In Section 3.4.1.1, the EIS states that there are no quantified tribal in- or out-of-stream flow
requirements. The importance of tribal water rights is emphasized in the first paragraph of
Section 3.6.1.3. The text in Appendix G has been amended to reflect this comment.

The text in Section 3.6.1.3 has been amended in response to this comment.
The text in Section 3.6.1.3 has been amended in response to this comment.

The reference in the EIS to unquantified tribal water rights is to the fact the tribes' rights have
not been quantified through a general stream adjudication or through negotiations with the
state.

Comment noted. Tribal rights are acknowledged throughout the EIS, including in Table 3-3.
Comment noted.

The Flood Control Rule Curves for the Columbia River system establish the minimum
reservoir elevation that must be maintained to prevent flood damage in the basin.
Maintaining storage for flood control often requires releases of water to drawdown
reservoirs. The rule curves are managed by the Corps of Engineers through the Coordinated
Columbia River System and are outside the authority of Ecology or the State of Washington.

. It is acknowledged that the provision of instream flows to meet the needs of fish is a goal of

the Management Program. This need was established by the legislation and is summarized in
Section 2.1.2.4 of the Final EIS. Section 2.1.2.4 also provides information on Ecology’s
proposal for flow augmentation.
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1-14.

1-19.

1-20.

1-21.

It is acknowledged that salmon and other fish stocks are extremely important to the overall
ecology of the Pacific Northwest. The decline of salmonids and other species is
acknowledged in Section 3.1.1. Additional information on listed species is provided in
Section 3.7.1.1. The purpose of the EIS is to provide a discussion of the potential impacts of
the proposed program; historical information is provided to provide context for currently
proposed actions.

. It is not the purpose of the EIS to provide an exhaustive study of the causes of the decline of

salmon and other Columbia River species; however, this issue is acknowledged in the
document. The purpose of the EIS is to describe the potential impacts of the future actions
resulting from implementing the Management Program. Section 3.1 describes the
modifications to the Columbia River system and notes the decline of salmonids. Section
3.4.1 specifically describes the alterations to the Columbia River hydrograph.

Your comment is noted. The EIS has been revised where appropriate (see sections 3.2.1.1
Value of Goods and Services and 3.2.1.2 Jobs and Income) to point out the potential impacts
to tribal welfare from the proposed actions.

. Comment noted. The quotation from Section S.5 of the EIS is a summary of Section 1.3.1.3,

the conclusions of the National Research Council report.

. See the response to Comment 1-14.

. Your comment has been acknowledged. Sections 4.1.1.1 Socioeconomics—Long-Term

Impacts and 4.2.1.1 Socioeconomics—Long-Term Impacts of the EIS have been revised to
describe how the proposed actions may impact the CTUIR and other tribes and their fishery
resources.

. The legislation requires Ecology to develop a water supply inventory and supply and demand

forecast that will be updated. The initial reports were prepared in October 2006. The
inventory and demand forecast include Oregon water rights. Oregon is a member of the
Columbia River Policy Advisory Group and Ecology is coordinating with Oregon on
Management Program implementation.

Comment noted. A new Section 2.1.2.4 has been added to the Final EIS. The sections
describes Ecology’s program for augmenting streamflows.

The purpose of Section S.5 of the EIS is to document the areas of significant uncertainty and
controversy that could be associated with the Management Program. As stated in Section
S.5, one of those areas is the relationship between survivability and anadromous fish. While
some of these relationships are understood, there are others, such as the relationship between
flow levels and the survivability of salmon that are not well understood. As you note, the
extended travel time through the river system has contributed to the decline of salmon.
However, as pointed out in the National Resource Council’s report, the amount of flows
needed for safe migration are not known.

See the Master Response regarding July and August mitigation.
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1-22.

1-23.

1-24.

1-25.

1-26.

1-27.

1-28.

1-29.

1-30.

1-31.

1-32.

1-33.

1-34.

Comment noted. See the Master Response regarding July and August mitigation.

Comment noted. The intent of the program is to manage a portfolio of Trust Water Rights
acquired through a variety of projects and water right acquisitions. These Trust Water Rights
will be managed to meet instream and out-of-stream needs. See also the responses to
Comments 9-9 and 22-11.

Comment noted.

Ecology has considered material from a variety of sources in preparing the water supply
inventory and supply and demand forecast (Ecology, 2006). That inventory was not
complete when the Draft EIS was issued. Information on the inventory has been added to the
Final EIS, Section 2.1.2.4 and is available on Ecology’s web site. Future reports will include
additional information and use refined methodologies.

Thank you for the input. Ecology has reviewed the CRITFC work products and incorporated
them where appropriate into the Final EIS. See the response to CRITFC’s Comment 5-5.

This report was reviewed and relevant information was incorporated into the Final EIS. See
the response to Comment 5-5.

As noted in response to your Comment 1-26, this document has been reviewed and
incorporated in the Final EIS where appropriate. The one-third to two-thirds allocation of
water to stream flows was established by the legislation and cannot be altered by Ecology
without legislative amendment.

The one-third to two-thirds allocation was established by the legislation and cannot be
modified without further legislation action. See the Master Response regarding July/August
mitigation.

Additional information on Ecology’s program for instream flows has been added to Section
2.1.2.4 in the Final EIS. Ecology’s approach will be an incremental one benefiting both
instream and out-of-stream uses and users. The approach cannot significantly reduce or
eliminate existing problems with ESA-listed species, but it can be managed to avoid causing
new problems and modestly improve conditions for ESA-listed species.

See the response to Comment 1-30; additional information on instream flow protection has
been added to the Final EIS text. The Management Program is not a federal action and does
not involve federal funding; therefore, there is no requirement to analyze the Management
Program under the National Environmental Policy Act. Subsequent project-specific analyses
under NEPA will be conducted for those projects with a federal nexus.

See the response to your Comment 1-23.

Comment noted. The FEIS text has been revised regarding flow targets and tribal reserved
rights in Surface Water Impact Sections 4.1.1.3 and 4.1.2.3 and 5.1.2.3.

Discussion of the Walla Walla pump exchange has been deleted from Section 2.1.2.2.
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1-35.

1-36.

1-37.

1-38.

1-39.

1-40.

1-41.

1-42.

See the Master Response regarding the July/August mitigation standard for VRAs.

Comment noted. Ecology has developed a water metering project for the Columbia River
Basin as part of the Water Information System. See Section 2.1.2.6.

Y our recommendations regarding the Policy Alternatives considered in the EIS are noted.
Since the Draft EIS was released, Ecology has worked with the Columbia River Policy
Advisory Group and others to finalize the Policy Alternatives. Section 2.2, Section 2.3, and
Chapter 6 have been revised with changes to the Policy Alternatives. See also the responses
to Comments 9-8 through 9-19 for specific responses to the Policy Alternatives. In addition,
Section 2.1.2.4 has been added to more clearly articulate the Management Program’s
approach to providing water for instream uses.

RCW 90.90.010(2)(a) does not provide Ecology with authority to acquire and transfer water
rights from one WRIA to another without legislative approval. Ecology could seek
legislative approval when it appears that the program or the public interest would benefit
from such transfers.

See the response to comment 1-37.

The Walla Walla Basin Project is undergoing a separate NEPA environmental review process
by the Corps of Engineers. That document will describe the details of the proposed project,
which is described at a conceptual level in this EIS on the Columbia River Water
Management Program.

Ecology understands the concerns of the CTUIR regarding allocation of water from the
Walla Walla Project. The one-third to two-thirds ratio was established by the enabling
legislation and cannot be modified without legislative action. Ecology will work with the
CTUIR to determine if it is appropriate to fund the Walla Walla Project under the
Management Program or if other funding for that project should be sought.

A discussion of toxic chemical bioaccumulation in fish tissue in the Columbia Basin has been
added to section 3.4.2 and a reference provided for the EPA study.

Section 4.1.1.3 summarizes the potential impacts that new large and small storage facilities
could have on water temperature and dissolved gases. A detailed analysis of these impacts
would be conducted on a project-level basis for the proposed storage facilities, and this has
been clarified in Section 4.1.1.3 and 4.3. A discussion of the potential short-term impacts
that storage facilities could have on releasing toxic contaminants into the water column and
in aquatic species was added to Section 4.1.1.3 of the FEIS text.
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1-43.

1-44.

1-45.

1-46.

1-47.

1-48.

1-49.

1-50.

I-51.

1-52.

1-53.

1-54.

1-55.

1-56.

Comment noted. Ecology has decided it will primarily pursue VRAs when approached by
applicants. Ecology would more actively organize or match up water users when it benefits
the program and is in the public interest.

Comment noted.

Ecology has elected to continue processing applications in accordance with its existing WAC
173-152. Applications would be taken “out of line”” only when they meet the criteria for
expedited process.

Ecology has selected the “Same pool and downstream” alternative. See section 6.2.8.

Ecology has elected to use the account funds to obtain both instream and out-of-stream
benefits. See section 6.2.3. Ecology does not interpret RCW 90.90 to require all of the
account funds for purposes other than new storage projects (acquisition, conservation, etc.) to
be used exclusively for instream flow improvements.

The CSRIA VRA and $10 per acre-foot mitigation fee would result in a payback to the
Columbia River Basin Water Supply Development Account on the order of 50 years. During
that time, the state will accrue benefits associated with 1) Trust Water Rights on tributary
streams, 2) Trust Water Rights on the Columbia River mainstem between the time the
conservation project is completed and the new use is permitted, and, 3) additional Trust
Water Rights acquired and created using the revenue stream after the 50-year repayment
period.

See the response to Comment 1-22.
Comment noted.
The Final EIS text has been changed to reflect this comment

The Final EIS text has been changed to reflect this comment. Mitigation will be specifically
tailored to impacts, should they be determined. .

The Final EIS text has been modified.

Upon completion of the Final EIS Ecology will initiate development of a cultural resources
management plan for the Columbia River Water Management Program. Through that
process, Ecology will consult with affected tribes to address their specific issues and
concerns. Ecology will request participation of tribes and DOAHP in an advisory committee
to guide development of the cultural resources management plan.

“Cultural Resources” is not explicitly defined in SEPA or in any federal law. In this context,
cultural resources are presumed to be those archaeological, historical, or traditional cultural
properties, either recorded or unrecorded, that are of significance for cultural or historic reasons.

Section 3.10.1 has been expanded to provide more details on Section 106 of the National
Historic Preservation Act.
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1-57. Text in Section 3.10.1 has been changed to reflect this comment.
1-58. Text in Section 3.10.2 has been changed to reflect these comments.

1-59. Table 3-23 heading and title have been changed to reflect this comment and explanatory text
has been added.

1-60. Table 3-23 has been changed.

1-61. Text in Section 3.10.2.3 has been changed to reflect this comment.
1-62. Text in Section 3.10.2.4 has been changed to incorporate this comment.
1-63. Text in Section 3.10.3 has been changed to incorporate this comment.
1-64. Text has been changed to clarify the issue of site eligibility.

1-65. Text has been changed to address this comment.

1-66. Text has been changed to clarify the issue of site eligibility.

1-67. Text has been changed to clarify the issue of site eligibility.

1-68. This issue is addressed in Section 4.1.1.9, first and fourth paragraphs under Long-term
impacts. Text in Section 4.1.1.9 has been changed to include chemical changes.

1-69. Text in Section 4.1.1.9 has been changed to reflect this comment.
1-70. The FEIS text has been changed to clarify the paragraph.
1-71. Text has been changed to reflect this comment.

1-72. Mitigation measures seek to avoid, minimize, rectify, reduce/eliminate, or compensate for
impacts. Depending on the situation, the measures listed may appropriately mitigate for
various impacts.

1-73. The FEIS text has been changed to reflect this comment.
1-74. The FEIS text has been changed to reflect this comment.
1-75. The FEIS text has been changed to incorporate this comment.
1-76. The FEIS text has been changed to reflect this comment.
1-77. The FEIS text has been changed to reflect this comment.
1-78. The FEIS text has been changed to reflect this comment.

1-79. The FEIS text has been changed to reflect this comment.
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1-80.

1-81.

1-82.

1-83.

1-84.

1-85.

The FEIS text has been changed to reflect this comment.
The FEIS text has been changed to reflect this comment.
The FEIS text has been changed to reflect this comment.

Where there is a federal nexus such as a Section 404 permit for the U.S. Army Corps of
Engineers, Ecology will comply with Section 106 and other applicable federal requirements.
Where no federal nexus exists, Ecology will comply with Executive Order 0505. The Final
EIS text has been changed to reflect this comment.

Ecology acknowledges and understands your concern for shrub-steppe habitats and the
species dependent on this habitat in the Management Program project area. As stated in
Section 3.7.2, “Conservation of remaining shrub-steppe habitat and restoration of disturbed
lands are now top priorities for natural resource agencies. Very little shrub-steppe occurs
within protected areas, such as national parks or wilderness areas, and the majority is owned
publicly for livestock grazing and managed by state and federal agencies (Knick et al.
2005).” Ecology understands the importance of shrub-steppe habitat, its declining trend, and
that many of the species that depend on this habitat are listed by federal and state agencies as
endangered, threatened, candidate, or species of concern. In response to your comment
regarding shrub-steppe-dependant species, the Final EIS text has been modified to provide
additional details regarding these specific species and a more comprehensive list of state
listed species in Section 3.7.3.

In response to your comment on the level of detail regarding the impacts to the shrub-steppe
habitat types, it should be noted that the Management Program is currently being evaluated
on a programmatic basis and thus specific impact to shrub-steppe habitat types due to the
program are unknown at this time. Please refer to the Master Response for a Programmatic
EIS for a complete discussion of this issue and how it relates to fish, habitat, and wildlife
impact analyses.

As stated in Section 4.1.1.6, the Final EIS discusses the potential conversion of habitats to
agricultural uses as a result of new storage facilities, “...increasing the risk for further habitat
loss for species dependent on shrub-steppe habitats. Listed plant species may include
Spalding’s catchfly, northern wormwood, and whitebluffs bladderpod. Wildlife may include
listed species such as pygmy rabbit, Columbia white-tailed deer, Washington ground squirrel,
and sage grouse. As required by federal and state regulations, a site-specific evaluation of
threatened and endangered species in the proposed project area would be conducted for each
storage project.”

Projects undertaken as part of the Management Program would vary in the degree to which
they could influence shrub-steppe conversion. Water from a large Columbia River mainstem
storage facility, such as those described in Section 2.1.2.1, could be used by Reclamation to
provide water for part or all of the second half of the Columbia Basin Project. While that
would likely result in some conversion of shrub-steppe habitat to irrigated agriculture, most
of the area affected by the second half project has already been converted to dry land
agriculture. In any case, a NEPA EIS would be required for a Columbia River mainstem
storage facility. The EIS would need to address the direct, indirect, and cumulative impacts
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1-86.

1-87.

1-88.

1-89.

of the facility. The Odessa Subarea Special Study is a water source replacement project that
addresses lands that are already in irrigated agriculture. Similarly, the Supplemental Feed
Route Project is intended improve the system for delivery of water to lands that are already
irrigated. The proposed Columbia-Snake River Irrigators Association (CSRIA) Voluntary
Regional Agreement (VRA) would address two classes of water users or potential water
users: current interruptible water right holders and new water right applicants. The
supplemental water rights for interruptible water right holders would apply to existing
irrigated lands. While the supplemental rights may result in a conversion of the types of
agricultural crops produced, it will not significantly expand the amount of land in irrigation.
New water rights associated with the VRA could result in land conversions, primarily along
the Columbia and Lower Snake River mainstems. However, portions of the lands that would
potentially be served by the new water rights are already in dry land agriculture. The VRA
implementation plan and the associated SEPA environmental review would need to address
the direct, indirect, and cumulative impacts associated with specific VRA projects and permit
actions.

Comment noted. Traditional use of these lands is noted in Section 3.10.2.2. Information on
use of shrub steppe habitat for fishing and hunting and gathering has been added to that
section.

Comment noted. Omission of consultation with tribes in Section 4.3 was an oversight that
has been corrected. Ecology will continue to consult with the CTUIR and other tribes as the
Management Program is implemented. As noted in the response to Comment 1-83, Ecology
will follow federal and/or state consultation requirements as appropriate.

Comment noted.

Comment noted.
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COMMENT LETTER NO. 2

November 22, 2006

Derek Sandison

Department of Ecology CRO
15 W. Yakima Aveé., Suite 200
Yakima, WA 98902-3452

Dear Mr. Sandison,

Yakama Nation staff submits the following comments on the Draft Programmatic
Environmental Impact Statement for the Columbia River Water Management Program.
These amended comments are submitted as an amendment to and replacement of the
comments we submitted two days ago on November 20", 2006. We received an
extension from the SEPA responsible official by email on November 20", We
incorporate by reference the scoping comments previously submitted and the comments
| on the inventory and supply and demand inventory previously submitted.

[~ We are also incorporating a draft Economic Analysis of the Columbia River Basin Water
Mitigation Program. This document concludes that the proposed mitigation fee under the
CSRIA VRA may be substantially less than the actual cost of providing mitigation. This
| concern was also raised in the National Research Council Report referenced in 1.3.1.3.

Most of the édtipns considered in the PEIS have a federal nexus. The Yakama Nation-
reserves all rights and remedies in any federal process that may occur as aresult of the .
CRWMP. : - : ’ ’

[ Although titled as a Programmiatic EIS, the document is a mix of programmatic and
project elements. We believe this is inappropriate and that separate EIS’s should be done
for the project actions. At a minimum, the EIS should spell out which actions are being
considered only programmatically and will require further SEPA review and which, if

| any, Ecology considers to have been fully analyzed in the PEIS.

The PEIS addresses many proposed actions in the form of “maybe we will do this or
maybe we will do that”. This lack of definition leaves the reader unable to fully
comment. The programmatic EIS is insufficient to put the public on notice of the
Départment of Ecology’s proposals and should be reissued when those actions are
decided. We reserve the right to respond to future proposals as they become more clear.

The DPEIS perpetuates the often-repeated offensive language discounting the importance
. of the fish based economy of the northwest. Drawing the distinction between water
supplies “to mest the economic and community development needs of people” and those
to meet “the instream flow needs of fish™ is an apparent expression of disregard for the
native people of the region and the human economy that sustained them for 700
generations before the non-Indian European settlers arrived.  For the Yakama people,

_l water for fish is water for people.

—1-
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‘We wish to clarify our view on the ratios used in the CRWMP 1o describe the distribution -
of water that would be stored in facilities that may be proposed for construction under the
CRWMP. The Yakama Nation provides these comments as to the State’s proposed
action under state law. However, any action that the State takes can have no impact on
the Nation’s Treaty rights and the Yakama Nation fully reserves its rights to assert and
protect its Treaty rights and other rights under federal and state law. The State can only
speak for and concerning eny state-fnded share of stored water, and then only to the
extent that storing or appropriating water under state law does not impair the rights or
damage the resources and interests nor impair senior water or other Treaty rights or
federal interests. Any decisions on new storage and distribution of water will be
ultimately be determined by the United States Congress in an open public process
involving federal stake holders including the Federally Recognized Indian Tribes whose
Treaty Reserved Water Rights associated with their Treaty Fisheries are the senior water
rights in the Columbia River. The Yakama Nation was not a party to the agreement on
distribution of water made in Olympia referenced in the DEIS, and such agreement,
however characterized by Ecology here, cannot affect, itnpair, reduce or quantify the

| - Yakeama Nation’s Treaty fishing and water rights.
[ It is not accurate or appropriate to assume that the ratio for distributing stored water

dictated by the new state law would be foliowed by the United States. On the contrary,
given that the state has only elected to address impacts during July and August (April to
August for the Snake) with the funding it would provide for water storage and some other
measures in the bill, it stands to reason that the United States would see the legal
obligation to protect and enhance flows during all periods of the year when flows are not
adequate to meet the needs of all life history stages of all species of fish and other aquatic
life in the river.

For a hypothetical resérvoir constructed under the Columbia River Bill, with a cost of one
billion dollars and a state cost share of one hundred million dollars and one million acre -
feet of capacity, the analysis should assume that 66,666 acre feet of stored water would
go for out of stream uses, 33,333 for summer flows in the Columbia River, and 900,000 .
acre feet would be determined by act of Congress.

™ Itis also reasonable to assume that the United States Congress may have different

priorities than the Washington State Legislature. Congress may find it less of a priority
1o subsidize water for new real estate developments and new agricultural enterprises than
to shore up unmet demands in existing federal irrigation projects and fisheries restoration
projects such as in the Yakima Basin. The Yakama Nation was not a party to the

. proritization of new uses from the Columbia River ahead of existing uses elsewhere in

the basin.

‘The PEIS greatly understates the year-round complexity of managing the Columbia
River.. The PEIS fails to analyze its proposal in the context of the system of federal
projects and federal and Treaty rights on the Columbia. We find no regard shown in the
PEIS for the tradeoffs that must occur for water to be shifted from instream to out of
stream consumptive uses and from season to season. It is as if the PEIS pretends that no
months exist besides July and August. This limitation of the analysis to July and August
is arbitrary and capricious and not in accordance with Ecology’s duties under SEPA.

- . .
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2-12

2-14

2-16

2-17

2-18

This error by Ecology may be the result of an overly simplistic reading of the National
Research Council Report (see 1.3.1.3).

[ The PEIS fails to recognize or address the cascading effects (cumulative impacts) of
upstream actions on downstream facilities. The PEIS fails to address, for example, the
increased difficulty that might be experienced by downstréam dam operators and water
users by reducing the annual water budget and altering the seasonal flow patterns
downstream of Grand Coulee. These proposals cannot be addressed in isolation on the
Columbia River, where there is a large nexus of federal, state, interstate, international,
and private activities along with natural variations. The NRC report advises a great deal

_more consideration of cumulative impacts, and the complex inter-jurisdictional nature of
| Columbia River managemment than appears in the CRWMP PEIS.

[ 2.2.2 This section does not provide adequate definition of how conservation savings
will be calculated to allow adequate analysis of potential impacts associated with
| conservation and possible reuse of water. .

[ 2.2.8 - This is deficient in that it fails to consider impacts on other months than July and
August. SEPA requires that the the State consider all environmental impacts, not just
| those in July and August.

2.2.4 The act does not prohibit acquisition and transfer of water from one WRIA to
another, as & matter of state law, but simply requires Ecology to obtain specific legislative
approval for such where Columbia River Account money is being spent. Any
expenditures from the account require appropriation of funds, which constitutes specific
legislative authority. Thus this section overstates the limitation on this important and

reflect the actual statutory language. The EIS should properly evaluate acquisition and
transfer as a tool that has proven effective, where it has been properly utilized, as a way
to meet needs at lower cost and with less environmental damage than constructing new
| infrastructure.

2.5.1" This séction appears to be mislabeled. The text describes large new proposed
diversions from the Lake Roosevelt reach of the Columbia. The proposed diversions
would result in a drawdown, of course, but the action whose impacts should be analyzed
would seem to be the diversions. This appears to be impermissible piecemealing the

| SEPA analysis, See further discussion below.

™ 2.5.2 This section fails to make the case for the need for the Supplemental Feed Route.
Has there ever been an instance where the SCBID failed to receive water because or the
purported need. If so, why is it not documented?. If this is a proposal to fee up canal
capacity to supply additional water to new lands, the PEIS must not fail to disclose this.

As CRWMP has evolved from the Columbia River Initiative, non-construction
alternatives appear to have been dismissed in favor of more expensive, moredamaging
construction project. The CRWMP PEIS has not adequately studied the non-construction
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economical tool for supplyirig new desires for water. The section should be corrected to -

2-18

2-19

2-21

2-22

2-23

2-25

2-26
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alternatives. An earlier proposal to solve this purported problem was acquiring flood

easements downstream of Potholes to allow additional winter storage, an option requiring

no construction, undoubtedly less cost, and less environmental damage. This is an
example of CRWMP and the PEIS failing to consider reasonable alternatives,

2.5.3.1 How will CSRIA or its members document compliance with law? How will
Ecology verify? How will Ecology document compliance? These questions should be
| discussed here.

3.1  Describes affeited area as east of the Columbia. The inventory of potential
conservation projects published by Ecology includes the tributary basins west'of the
Columbia. These areas stand to be affected and should be included in the affected
| environment.

3.1.1 In addition to diet and culture, salmon were a vital part of the economy of the
native people of the Columbia basin. .

[ 3.4.1.1 (p. 3-18) and Table 3-3. ‘While we realize that the main aim of the report is .
to discuss the Columnbia Mainstem, we cannot agree that, in the Columbia River Basin
system, there are “no other quantified international, interstate, or tribal in- or out -of
stream flow requirements.” The state court adjudication in Ecology V. Acquavella in
Yakima County Superior Court of suiface water rights in'the Yalima River Basin has
recognized a Treaty water right for fish for the Yakama Nation. The Court has
recognized that the Yakima Nation has a Treaty water right to maintain fish and other
aquatic life found in the Basin. The right is not limited in geographic scope to the
Yakama Reservation but applies to all tributaries in the. Yakima Basin which provide fish
and other aquatic life at identified usual and accustomed fishing places off reservation.
The right has a priority date of Time Immemorial. There is also a water right for fish and

L other aquatic life on reservation.

[ 4.1.3.1 The discission of VRA short and long term impacts failed to discuss or disclose
that a negative impact of 2 VRA is that the VRA would increase consumptive use of
water in the Columbia basin both regionally and locally and impair fish passage and fish

| life (see National Science Academy).

I: 2.2.7 Out of line processing of applications for new, consumptive, out-of-stream water

rights raises serious legal and constitutional issues and should be discussed here.

[ 4.3 Cumulative Impacts of Management Plan, The plan fails to study or consider
alternafives concerning the cumulative impacts on the anadromous fish runs of the
| Columbia Basin. )

[~ Chapter 5.0 intro p. 5-1. °
The EIS needs to disclose for which actions the State considers this document to provide
final environmental review, and which actions will be analyzed further in project level

L EIS’s.
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impact on fish life of Ecology’s proposed action and urged that it be fully studied and

separate SEPA analysis, or does it assert that this EIS constitutes project level review of
VRA based diversions? This is insufficient to comply with SEPA: absent a new, separate
| EIS for each project..

51  This section mislabels the action. The “action” i§ not drawing down Lake

| Roosevelt. The proposed “action” is the issuance of large new water rights out of the
Columbia River and the new diversions. The point of diversion is Lake Roosevelt. The
drawdown is but one consequence of the proposed action. It appears the State is doing an
| EIS on the wrong action. :

[5.1.1.3 Repeatedly the PEIS characterizes the impact on streamflow of the “Drawdown”
as an increase in flow. It is physically impossible that diverting more water and using it
consumptively could result in-a net increase in flow downstream of the point of diversion.
Given the most basic truth of hydrology, that inflow equals outflow plus change in
storage, and that storage remains constant when averaged over time, an increase in
outflow and consumptive use must, over time, decrease outflow from the reservoir to
downstream reaches. This net loss in water budget would have to be made up at the
expense of streamflow at some time. The PEIS must analyze the effects of this deficit in
the water budget on other components of the flow regime, including the likelihood of
mieeting BIOP and WAC set instream flow. The PEIS compounds this error by stating
| that no mitigation is required.

[ 5.1.1.5 Given that the actual proposed action is issuing new water rights, not drawing
down the reservoir, the analysis of effects on water rights is inadequate and misses the
point. The USBR’s claimed storage rights do not allow it to operate the reservoir any
way it chooses if it is affecting downstream interests or Treaty rights of the Yakema
Nation. It may not sitnply choose to divert more water, as this section suggests.
Mitigation (or denial of new water rights) would be required for any impacts of the '
| proposed astion, not merely the effects on users of Lake Roosevelt. -

[5.1.1.6 (p. 5-5). SEPA requires Ecology to study, develop and describe appropriate
alternatives. The DEIS fails to study effects on anadromous fish in the Columbia Basin
of the proposed drawdown. Instead, it examines only local impacts of resident fish. On
those resident species, it concludes that impacts will be “small” without citation to any
_evidence. This despite the DEIS’ own statement that” there is a “[m]ajor area of
uncertainty in the Columbia River Basin ...the relationship between environmental
variables and the survivability of anadromous fish.” section 8.5 (p. S-10). The DIES goes
on to state that ... [i]t is known that lower survival rates and changes in salmon migratory
behavior are expected when stream flows become critically low or when water
temperatures become excessively high” Id. Ecology ignores the National Academy of
Sciences report which advised against any new withdrawals or diversions that might
affect, as this will, the Columbia River water available to aide fish migration. (Cite to
National Academy Report ). We do not concede there is any “uncertainty” in terms of the

[ If a VRA requires new diversions above the SEPA threshold, will Ecology perform o . L 23

disclosed here.

5.1.1.6 Mitigation ~ The net effect of the propesed action would be a decrease, not
augmentation of streamflow as is stated. The PEIS corectly points out that in drought
years BIOP target flows are not met. What is not disclosed is that the effect of CRWMP

* on drought years would be particularly severe, given the intention to divert additional
water for out of stream uses in those years. The PEIS must analyze the impacts of further
depleting the water budget in dry years, including decreasing the likelihood that flow.
targets will be met in months other than July and August. Impacts on the hydro system
should also be analyzed. The PEIS should consider other reasonable alternatives like
deeper drafting of Lake Roosevelt in drought years to provide adequate flows

| downstream. - . .

[ Page5-9  Whatis meant by the phrase “at least on an administrative basis™? The
Olsen 2005 reference should either be eliminated or any of the large number of contrary

| opinions should be offered in balance.

greater than stated and would, on an annual basis be diminished by the proposed action.

I: 5.1.2.3 The “total discharge from the lake (Roosevelt) to the Columbia River” is much

[ 5.1.2.5 What about the application for the water right for instream flow? Has that been

- neglected? What guarantee is there that any of the promised “mitigation” would ever
make it to the river? Ecology can only approve the application for new out of stream use
if water is available from the Columbia River, not just Lake Roosevelt as stated. Again,
this action would cause a negative change in the annual water budget. This discussion is
inadequate. The depletion may cause increased difficulty in meeting BIOP flows,
contrary 1o the PEIS, particularly in dry years. Analysis is required. The mitigation
“section is not EIS worthy-and violates SEPA, as it leaves the question of mitigation until

| later.

5.1.2.6 We note the acknowledgement that the CRWMP proposes only biologically
inconsequential improvements (and then only in July and August) as mitigation for large
new water diversions.

$.3.2.1 (For example) Section states that USBR has determined that
drawdowns of Lake Roosevelt “are within normal operations of the reservoir and do not
require any additional analysis under ...NEPA” (See Chapter 5.0 at p. 5-1). Itisnot the
drawdown alone (i.e. change in water level regime in Lake Roosevelt) that must be
subjected to disclosure and analysis under both SEPA and NEPA. It is the proposed new
diversions. These proposed diversions are' not within the normal operations of the
reservoir or the river and must be subjected to scrutiny under SEPA, NEPA, and other
required reviews including analysis under the Endangered Species Act of the effects of
the proposed new diversions on listed species, Treaty-protected fish, and target flows in

all months of the year, including dry years.
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[~ USBR draws down Lake Roosevelt annually to a level much lower than proposed in the
action without conducting an EIS. An EIS is, however, required for diversions of the size
proposed. Does this section of the Draft Programmatic EIS also purport to be a project
EIS for the diversion proposed? This level of analysis cannot be considered to be an
adequsite review for.the purpose of issuing new water rights out of the Columbia River.

[ The metric used in the PEIS to describe the proposed mitigation (percent increase in flow
caused by the one-third left in stream) is not valid. The flaw becomes apparent when
one considers that even larger depletions in stream flow by increased diversions,
themselves causing further damage, would “increase the effectiveness” of mitigation by
increasing the “augmentation™ as a percent of the of the further diminished flow. New
diversions would reduce the volume of water available for instream flow. This adverse
effect would be greatest in dry years when the “mitigation” would be “most effective”

| according to the analysis in the PEIS. : .

52  If the proposed new feed route would result in greater diversions from the
Columbia River, this must be disclosed.

[~ Page 5-8 See meeting notes from CRPAG meeting of 10-11-2006 (federal panel).-
Any action that makes it less likely that flow targets and other flows needed for fish will
| be met in any year would be problematic (ses Ecology Web Page).

™ 5.3 Columbia-Snake River Irrigators Association VRA. -
This fails to consider cumulative impacts of proposed VRA on'the anadromous fish runs
of the Columbia River. ’

The DPEIS fails to study the impacts on storage and on the fish runs of the Pacific
Northwest that result from the “presumption ... that protecting instream flows during July -
and August in the Columbia River... is adequate mitigation for new water rights under a
VRA.” p.5-41. This fails to disclose the Ecology’s own statement on its web page at

www.ecy.wa.gov/programs/wr/cwp/erwmp_info htmi#drafivea

under which it describes a “Voluntary Regional Agreement (VRA) Example” that “State
expenditures could only meet the July/August mitigation standard (150 ac-ft) through the

|| use of storage.”

6.2.7 (p. 6-13) Has Ecology considered all reasonable and prudent alternatives?
Ecology needs to consider, among its options for, “ho negative impact to stream flow
during July and August” no impact on total acre-feet available in entire Columbia River
system and no impact on any pool and any storage anywhere in the Basin, not merely no
impact in specific reaches. There can be no granting of a new state right which would be
a new consumptive use right unless the State can show that, as mitigation, another actual

water right which has been used with identical consumptive use is retired in exchange.

438 This section contains a pernicious spin on the Burke case. The EIS should
analyze Impact, not impairment. Compare with 90.03.380.

e
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Appendix G. - Water Rights Summary.

There is much discussion in the report of interpretations of law by the report writers. We .
do not agree with a number of these assertions but comment briefly on a few of them.
2-45 | However, these comments do not address all of these issues, do not constitute a legal
| position of the Yakama Nation, and.we specifically reserve our right to comment and
dispute these points as appropriate later. .

2.4 | State-based water rights.  Fish and Wildlife rights under state law are not limited to
“fish and wildlife maintenance”. i

Exempt Ground Water Rights.  The definition offered is based on an opinion by the
Attorney General’s office and is contrary to long-standing Ecology interpretation, is
disagreed with by many entities, and has not been tested in court. We specifically
dispute the Attorney General’s opinion. ’

Municipal Water Rights.  This section claims that the legislation “clarified the
definition of mumicipal water supply.” We believe that the legislation cited attempted to
change, rather than clarified, existing state law in violation of applicable constifutional
and other applicable law.

Federal Tribal Reserved Water Rights.  This section does not fully nor completely
deseribe the rights of the tribes in the Columbia Basin. The Yakima Nation holds Treaty

a water rights for fish and other aquatic life with a priority date of time immemorial. The

249 | Nation also has a Treaty water right for, inter alia, irrigation of all practicably irrigable

' acreage, both on and off reservation, owned by it or its tribal members with a priority
date of 1855 as well as water for the Yakama Nation for all sther purposes to the fullest
extent reserved by Treaty. : .

Thank you for the opportunity to comment.

Sincerely,

Philip Rigdon, Deputy Director
‘Yakama Nation Department of Natural Resources

—8—
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Comment Letter No. 2 — Yakama Nation Department of Natural Resources

2-1.

2-2.

2-3.

2-4.

2-5.

2-6.

2-7.

2-8.

2-9.

Comment noted.
This document was received and is discussed in Sections 3.2.2 and 3.2.2.5.
Comment noted.

See the Master Response regarding a Programmatic EIS. Information regarding anticipated
project-level review for subsequent actions has been added to Section S.4 of the Final EIS.

See the Master Response regarding a Programmatic EIS. Additional information has been
added to Section S.4 regarding future project specific review.

The language referred to is taken directly from the Columbia River Management Act
(Chapter 90.90 RCW). The language is not intended to disregard the views of native people.
The significance of the relationship between fish, people and water to native people is
acknowledged in Section 3.10.3 of the EIS.

Ecology acknowledges that state action cannot impact treaty rights of the Yakama Nation or
any other native tribe.

Instream flow contributions from new storage facilities made possible with funding from the
Columbia River Basin Water Supply Development Account are not limited to the
July/August time frame. RCW 90.80.020 states that: in regard to the one-third of active
storage to be available to augment instream flows: “timing of the releases of this water shall
be determined by the Department of Ecology, in cooperation with the Department of Fish and
Wildlife and fisheries comanagers [sic], to maximize benefits to salmon and steelhead
populations.” Releases can occur at any time of the year. The establishment of the
mitigation standard of no negative impact to the Columbia River during July and August
applies only to Voluntary Regional Agreements per RCW 90.90.030.

While it is acknowledged that Congress, in its authorization of a federal project, can apply
whatever conditions it deems appropriate, the state of Washington has discretion in
determining its conditions for providing matching state contributions to the project. The one-
third allocation for augmentation of instream flows applies to: “water supplies secured for
development of new storage facilities made possible with funding from the Columbia River
Basin Water Supply Development Account . . .” (emphasis added)(RCW 90.90.020). That
portion of the RCW is interpreted as stipulating that if money from the account is necessary
to “make a project possible,” the one-third allocation for instream flow augmentation would
apply. In the current Columbia River Mainstem Off-Channel Storage Study appraisal level
evaluation being undertaken by Reclamation with financial contributions from the Account,
the assumptions for reservoir water demand include allocation of one-third of all active
storage for instream flow augmentation.

2-10. See responses 2-8 and 2-9.

2-11.

It is acknowledged that the year round management of the Columbia River is very complex,
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2-12.

2-15.

2-16.

2-17.

2-18.

and that tradeoffs will occur. As noted in Comment 2-8, the July/August mitigation only
applies to Voluntary Regional Agreements. See the Master Response regarding July/August
mitigation.

Cumulative impacts have been considered at a broad level for this evaluation, in accordance
with information currently known about potential projects. The cumulative impacts
discussion in Section 4.3 has been modified to acknowledge that potential downstream
benefits could accrue at a cost to upstream users. Additional analysis of potential tradeoffs,
including potential cumulative impacts, will be included in all project-level evaluations.

. Additional discussion of calculating conservation savings is provided in Chapter 6 of the

Final EIS.

. See the response to your Comment 2-8 regarding the applicability of the July/August

mitigation requirement to Voluntary Regional Agreements. See also the Master Response
regarding July/August mitigation.

See the revised Section 2.2.4 and 6.1.5 for an expanded discussion of this policy alternative.

The section title is not intended to limit the discussion to drawdown of the lake. The project
is referred to as the Lake Roosevelt Drawdown by Ecology and Reclamation and that is how
the project is identified in the EIS. Section 2.5.1 of the EIS describes both the drawdown of
Lake Roosevelt and the diversions. The impacts of both are described in Chapter 5 of the
EIS.

The Supplemental Feed Route will not expand the area of irrigated agriculture. As stated in
the EIS, the Supplemental Feed Route would improve the reliability of the delivery of water
to Potholes Reservoir. While there are no past instances where Reclamation has been unable
to provide deliveries to the South Columbia Basin Irrigation District, it has proven to be a
difficult task for Reclamation to meet their responsibilities.

As stated in Section 2.6.2, the Supplemental Feed Route would also free up capacity in the
East Low Canal to deliver replacement water to the portion of the Odessa Subarea within the
boundaries of the Columbia Basin Project. The purpose of the Odessa Subarea Special Study
is to identify measures to replace ground water with surface water on existing agricultural
lands, not to expand the acreage of irrigated lands. Increased reliability of irrigation water
may result in changes to crop types. Additional evaluation of the purpose of the
Supplemental Feed Route and its potential impacts will be provided in Reclamation’s NEPA
Environmental Assessment of the project. It should be noted that development of the
Supplemental Feed Route is a stand-alone project. Several of the initial alternatives being
evaluated in the Odessa Subarea Special Study would be facilitated by the feed route project.
However, the Supplemental Feed Route does not create a commitment on the part of
Reclamation or Ecology to implement future projects associated with Odessa Subarea Special
Study.

Non-construction and conservation program components are addressed in the EIS. The
potential acquisition of an evacuation route and flood easements in Crab Creek downstream
of Potholes Reservoir, as well as options for re-operation of Potholes Reservoir, are being
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2-19.

2-20.

2-21.

2-22.

2-23.

2-24.

2-25.

2-26.

2-27.

2-28.

2-29.

evaluated in the Odessa Subarea Special Study. The feasibility level and analysis and EIS
associated with that study are expected to commence in 2008 and be completed in 2010.

Ecology will account for Trust Water Rights and permits that rely on Trust Water Rights
through a combination of measuring, reporting, field verification and aerial photography
assessment. Permits issued to mainstem water users that rely on water from the Trust
Program for mitigation will be required to measure and report in accordance with RCW
90.03.360 and WAC 173-173, plus any specific requirements arising out of the final VRA.
Before the draft CSRIA VRA can be signed, Ecology must provide a public comment period.
Ecology has determined that it will negotiate with CSRIA to address comments received
during the 60-day consultation prior to the initiating the public comment period.

Section 3.1 states that the focus of the affected environment is the Columbia River basin in
eastern Washington because it is likely that most projects proposed under the Management
Program will be located in that area. However, the entire Columbia Basin in the state of
Washington is described in Chapter 3 as the affected environment.

Comment noted. The Final EIS text has been revised to include economy of the native
people.

Comment noted. The reference to "no other quantified" tribal instream flow requirements in
Section 3.4.1.1 is a reference to numerically quantified requirements. The state court
adjudication in Ecology v. Acquavella confirmed a narrative rather than numerical treaty
water right for fish.

Comment noted. A discussion of increased consumptive use has been added to Section
4.1.3.1.

Ecology has elected to continue processing applications in accordance with its existing WAC
173-152. Applications would be taken “out of line” only when they meet the criteria for
expedited process.

The FEIS text has been revised to reflect potential cumulative impacts to fisheries resulting
from alterations to hydrology that could accompany specific components of the management
plan. Additional discussion of this issue will occur associated with project-level evaluations,
once specific projects have been identified.

Additional information has been added to Section S.4 regarding future environmental review.

If the CSRIA VRA is signed, Ecology intends to prepare a periodic implementation plan
jointly with CSRIA that would specifically identify water supply projects and match them to
the candidate applications to receive mitigation benefits associated with the VRA. Ecology
would provide public notice and SEPA review, including a threshold determination for the
series of related actions described within the implementation plan.

See the response to Comment 2-16.

The paragraph in Section 5.1.1.3 describing long-term impacts to water quantity has been
revised to provide more explanation of the potential impacts to streamflow. Additional
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2-30.

2-31.

2-32.

2-33.

2-34.

2-35.

2-36.

information on the potential impact on streamflow will be provided in the Supplemental EIS
that Ecology will be preparing on the Lake Roosevelt drawdown.

The EIS does not dispute that the Yakama Nation has a senior water right for fish and other
aquatic life (see Section 3.6.1.3 and Appendix G). Reclamation’s operation of the Lake
Roosevelt reservoir may not adversely impact the rights of the Yakama Nation. Section 5.1.1
discusses impacts at Lake Roosevelt, and additional detailed analysis will be conducted as
part of the Supplemental EIS prepared by Ecology for the Lake Roosevelt drawdown. For a
discussion of impacts downstream in the receiving area, see Section 5.1.2.

Comment noted. See the response to Comment 1-15. Ecology incorporated the National
Research Council report as a part of the EIS by reference (Section 1.7).

Ecology has determined that additional review of the Lake Roosevelt drawdowns is required
and will prepare a Supplemental EIS. Refer to the Master Response regarding July/August
mitigation.

This statement has been modified in the Final EIS to remove “on an administrative basis.”
The Olsen reference was included to indicate that not all reviewers agree with the National
Research Council conclusion and has been retained.

The discharge from Lake Roosevelt to the Columbia River that is presented in Section 5.1.2.3
is the total additional volume of water to be discharged as part of the Lake Roosevelt
drawdown project. This is the discharge associated with the additional drawdown of one
(non-drought years) to one and a half (drought years) feet. The Final EIS text has been
changed for clarification.

The water right for instream flow will be established when the water is transferred to the state
Trust Water Rights Program and identified as a trust water right for purposes of instream
flow. The priority date of the Trust Water Right will be the same as the underlying right, in
this case 1938, the date of Reclamation's withdrawal of water for the Columbia Basin Project.
The out-of-stream uses resulting from additional drawdown of Lake Roosevelt will be
beneficial uses secondary to Reclamation's reservoir rights in Lake Roosevelt. Mitigation of
new water rights must be determined on a case-by-case basis when the application is
processed by Ecology. The text has been modified in response to this comment.

It is acknowledged that the diversion of water associated with the Lake Roosevelt Drawdown
is subject to SEPA review. Refer to the response to comment 2-16 for a discussion about the
naming convention in the EIS. The impacts associated with the diversions are discussed
programmatically in this EIS, and will be discussed in more detail in the Supplemental EIS
that will be prepared by Ecology regarding the Lake Roosevelt Drawdown and associated
diversions.
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2-37.

2-38.

2-39.

2-40.

2-41.

2-42.

2-43.

2-44.

2-45.

2-46.

2-47.

2-48.

2-49.

This EIS is a programmatic EIS, the first phase in SEPA under phased environmental review.
Additional evaluation will be conducted on the Lake Roosevelt Drawdown as part of a
Supplemental EIS being prepared by Ecology. In addition, Reclamation will conduct NEPA
review on any federal action for use of water.

Diversions and releases from Lake Roosevelt as part of the drawdown project would occur
after re-filling of Lake Roosevelt is completed on July 1st. The water diverted and released
would from the 6.4 million acre-feet of water stored by Reclamation under its 1938 storage
rights. The drawdown project would have the effect of augmenting streamflow downstream
of Grand Coulee Dam during July and August. A portion of that water (27,500 acre-feet
every year and an additional 17,000 acre-feet during drought years) would be held in trust for
instream flow the entire length of the river downstream of Grand Coulee Dam.

The proposed Supplemental Feed Route will not increase diversions from the Columbia
River, but will provide an alternative route for channeling existing diversions to Potholes
Reservoir. As stated in Section 1.1, the impacts of the Supplemental Feed Route will be
further evaluated by Reclamation in a NEPA EA.

See the Master Response regarding the July/August mitigation issue. Additional information
has been added to Section 3.1 regarding federal management of the Columbia River system.

The general impacts of VRAs on fish are described in Section 4.1.3.1. These same impacts
would apply to the CSRIA VRA. The cumulative impacts sections (4.3 and 5.5) have been
expanded in the Final EIS.

See the Master Response regarding the July/August mitigation issue.

Comment noted. Ecology believes that all reasonable alternatives to the Management
Program developed under the provisions of Chapter 90.90 RCW have been considered. The
Management Program will be implemented in a manner that is consistent with priorities and
objectives of Chapter 90.90 RCW.

Comment noted. The EIS analyzes impact and impairment. The latter constitutes a negative
impact in the context of water rights.

Comment noted.

Comment noted. The reference to fish and wildlife maintenance in Appendix D is part of a
list of beneficial uses of water and was not intended to define the extent of water rights for
fish and wildlife under state law.

Comment noted.

Comment noted. The text has been amended to include a reference to the recently-filed
lawsuit challenging the Municipal Water Law.

Comment noted. The text is intended to be a brief overview of federal tribal reserved water
rights and is not specific to the Yakama Nation or any other tribe.



3-1

COMMENT LETTER NO. 3

Confederated Tribes of the Colville Reservation
Comments on Draft Programmatic Environmental Impact Statement
For the Columbia River Water Management Program

Prepared by
Environmental Trust Department,
¥ish and Wildlife Department, and
Office of the Reservation Attorney

‘Submitted to
State of Washington
Department of Ecology

November-22, 2006
A.  Introduction !

The Colville Tribes welcomes this opportunity to participate with the State of
Washington in this process towards the common goals of providing a healthy
environment and econoniy for fitwre generations, while at the same time protecting the
Tribes’ reserved rights to the use of water in the Columbia basin.

The DEIS is based on a conceptual plan that contemplates considerable future
refinement in all of its elements. The plan contemplates, by our count, at least 23
separate processes and documents, few of which now exist, and many of which have
potential impacts on the Colville Tribes. Accordingly, the Tribes reserves the right to
comment on these plan components as they are refined in the future. In commenting at
this stage on such a broad and complex plan the Tribes® will of necessity focus on major
areas of concern. Indeed, the programmatic DEIS describes more of a process than a
plan, the ramifications of which may not be known for many years. Some of our
conunents therefore address the process by which the Tribes’ involvement in the
CRWMP proceeds. .

The coruments that follow are divided into General Legal and Policst Matters,
‘Water and other Natural Resources Matters, and Cultural Resources. Each section
provides general comments and numerous page-specific comments.

B.  General Legal and Policy Matters

As the State and Ecology are aware, the Colville Reservation consists of roughly
1.4 million acres bounded by the Columbia and Okanogan Rivers. The Reservation
boundaries are located in the center of these boundary rivers. Accordingly, much of Lake
Roosevelt is within the Colville Reservation. In addition, the Colville Tribes holds
significant fishing, hinting, gathering and water rights within the former North Half of the
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Reservation, and area of roughly 1.5 million acres between the current northern boundary

of the Reservation and the Canadian border, and between the Columbia and Okanogan

Rivers. The Colville Tribes holds significant instream and out of stream water rights

(federal reserved rights) in all waters of the current Reservation and former North Half.

The priority date of these rights is not later than 1872, when the Reservation was -
established, and in the case of instream rights to preserve or restore aboriginal fisheries,

the priority date is time immemorial. The Colville Tribes actively regulates water use

within the Reservation by both members and non-members of the Tribes and has

developed an increasingly cooperative and consiructive relationship with Ecology

relative to coordination of regulation of waters under our respective jurisdictions that are

hydroldgically or hydraulically connected.

A principal, but not exclusive, basis of the Tribes’ interest in the CRWMP is our
Agreement In Principle with the State of Washington relative to the Lake Roosevelt
Component of the CRWMP. The AIP recognizes the Tribes’ fundamental and critical
interests'in the CRWMP and in Lake Roosevelt, as set forth above. The ATPisa
framework document that contemplates the negotiation and execution of a comprehensive

- Memorandum of Agreement that will compensate the Tribes for, or otherwise mitigate

for, impacts to the Tribes’ interests caused by the new Lake Roosevelt annual drawdown
of 82,500 acre feet, The AIP also contemplates other benefits and inducements for the
Tribes® consent to the new drawdown. Until the MOA is executed, the Tribes’ consent
for the new drawdown is merely conditional. We are currently working on impact
studies to quantify the impacts of the new drawdown, and performing other work, in an
attempt to conclude the MOA by the end of summer 2007. Apart from the
implementation of the AIP, the Colville Tribes has other critical interests in the .
Columbia basin that will be affected by implementation of the CRWMP, Our comments
on the DEIS are informed both by our interests as recognized in the ATP and by the other
aspects of the CRWMP that affect the Tribes. We look forward to a continued
constructive relationship with the State of Washmgton with respect to implementation of
both the ATP and the CRWMP. At several points in the comments that follow, we note
the need for a meeting with Ecology to address certain questions, and we urge that that
happen as soon as possible.

Specific.comments follow:

Page S-8. Any additional mitigation measures that may be necessary with respect to
impacts of the new Lake Roosevelt are not simply a matter of SEPA. compliance as this
section implies. The AIP with the Colville Tribes provides that certain impacts will be
mitigated, subject to agreement as to quantification, irrespective of SEPA.

Page 1-5,1.3.1.2. The spelling of “Principle” in the caption must be corrected:
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Page 2-24. At some point in the. discussion it should be noted that availability of the new
Lake Roosevelt drawdown is contingent on completion of a comprehensive MOA with
the Colville Tribes pursuant to the AIP.

Page 3-7. In the general discussion of Lake Roosevelt it should be noted that substantial
portions pf the reservoir lie within the Colville Reservation and are subject to tribal *
fishing and water rights, as well as regulatory authority. In addition, the Colville Tribes
was not properly compensated for the taking and use of its lands for Lake Roosevelt and
Grand Coulee Dam at the time the project was built. Several decades of claims litigation
finally resulted, in 1994, in an historic Congressionally approved settlement under which
the Colville Tribes now receives annual payments from BPA, under a formula based in
part on BPA revenues. As aresuit, the Colville Tribes now has a crucial interest in
protecting Lake levels for a variety of cultural, fisheries and economic reasons.

Page 3-18, Table 3-3. This Table does not accurately reflect the nature of the Colville
Tribes® interest in the Columbia River. We are the only Tribe with a Reservation on the
mainstem Columbia, with waters of the Columbia and Lake Roosevelt actually, and
substantially, within Reservation boundaries. The Colville Tribes’ right to fish in these
waters is not limjted to usual and accustomed places, but is a right that applies broadly
throughout these waters. Similarly, there is no limitation 6n the Tribes’ fishing rights ih
these waters within the former North Half of the Reseryation. This effectively includes
all waters of the mainstem Columbia and Okanogan Rivers within the United States
above the Columbxa—Okanogan confluence.

Page 3-43, Table 3-14. The information about the Colville Tnbes must be revised.
There are roughily 9500 tribal members as of the end of 2006. The reservation acreage is
correct at 1.4 million acres, but there should be an additional reference to the 1.5 million
acre North Half, where the Tribes holds the fishing and water rights (and other rights)
referred to herein. In addition to the 1872 Executive Order that established the
Reservation, the relevant Agreement with the United Stafes under which the Tribes
reserved rights in the North Half was executed in 1891. It was ratified by Congress in
1906 through 1910. '

‘Water Rights Summary (unnumbered pages at conclusion of DESI).,

Trust Water Rights, This discussion should expressly acknowledge that the
one-third of new water supplies for the mainstem Columbia that are allocated to fish
flows under the CRWMP must be place in that portion of the Trust Water Rights
Program that provides for the flows are “protected water rights,” in order to ensure that
they are truly protected as needed for fisheries purposed.

Federal Tribal Reserved Water Rights. While we generally concur in the brief
discussion in this section, we note that federal courts have expressly concluded that under
the 1872 Executive Order that established the Colville Reservation, the Reservation has
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at least two primary purposes with respect to the implied reservation of water rights under
the Winters Doctrine ~ agriculture and fishing (including preservation of access to
traditional fisheries). The priority date of tribal reserved rights for out of stream uses at
the Colville Reservation is 1872, and the priority date for the many traditional, abongma] -
fisheries that still exist at the Colville Reservation or former North Half is time
immemorial. Confederated Tribes of the Colville Reservation v. Walton, 647 F.2d 42

(9" Cir. 1981).

C. Specific Coxzments re Water Resources, Hydro-Power, Flshenes and
Wildlife

Page §-2, addition of the fo]lowing to the list of policy alternatives and guidelines for

implementing the Management Program, is respectfully requested:

. inclusion of the plans for development of reserved and aboriginal rights to use
the waters of the Columbia River and its tributaries by the Confederated
Tribes of the Colville Reservation (and of other Tribes) in VRA's and/or other
agreements involving the State of Washington and the United States.

This subject needs full development in the discussion of Voluntary Regional
Agreements throughout the programmatic EIS and as & subject separate from the
VRA's involving the State of Washington and the United States. Discussion of
the inclusion of plans for development by the Confederated Tribes concurrent
with the "early actions" is needed.

Page S-3. Remove the third bullet immediately above section §.2.2.2 resulﬁ.ﬁg in the
following new paragraph: .

‘The non-drought year diversion would result in approximately a one-foot
drawdown of the reservoir and the drought year diversion would draw the lake
down another 0.5 feet. Reclamation's proposals and water rights applications are
predicated on agr t. being reached with the Canfederated Tribes of the
Colville Reservation regarding the diversion.”

Tt is believed that the narrative is intended to contribute not only to the drought year
discussion but also to the full subject of the Lake Roosevelt drawdown in drought and
non-drought years.

Page S-8, 8.3.2.1. Add the followmg below the bullet “Reduced potentlal for
hydropower generatxon at downstraam facilities:"

. impacts on payments by BPA to the Colville Confederated Tribes pursuant fo
1994 Settlement Agreement between the Confederated Tribes of the Colville
Reservation and the United States.
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8.3.2.1. In addition, the EIS should address the following impacts:

“Species listed under the ESA such as Bald Eagles

Native fish species

Ongoing mitigation measures currcutly in place will have to be re-evaluated to determine
if proposed early actions will impair goals of those programs (specifically BPA funded
projects)

Impacts on contaminates in sediments are more tha.u an airbore i issue, but the plants and

. ‘transport of contaminated sediments, relocation of the water flow and pore water and de-

stabilizing contaminated sediments.
Impacts to near shore vegetation.
Tribal economic resource impacts including current and future

Shrub-steep ecosystems are depleted in the State, the conversion of additional Shrub-
steep habitats may have the potential to impact to these critical ecosystems, and a cap on
conversion must be made as a part of this management plan. The CCT through its
current mitigation programs are promoting the maintenance and increase of this habitat
specifically for sharp tailed grouse and have relocated grouse for enhancement and
mitigation at Lake Roosevelt.

Page 1-7,1.3.1.4
The section fails to address economic impacts to Lake Roosevelt in its entirety.

In addition, revise the second bullet as follows:

.. ‘Will have moc'ierately large negative impacts on hydropower production
(which requires evaluation of the impact on payments by BPA to the
Confederated Tribes pursuant to 1994 ‘Settlement Agreement between the
Confederated Tribes of the Colville Reservation and the United States.).

Page 2-2,2.1.2.1

The Black Rock Project and Wymer Project off channel reservoirs as proposed would
pump water to the Black Rock from Priest Rapids Lake to put more water in the Yakama,
but the Wymer Project is intended to pump water from the Yakima (unidentified nse).
The benefits from Black Rock would appear to be nullified by the impacts of the Wymer.
Please clarify.

The Smilkameen Shaker’s Bend Praject has heavy steelhead spawning habitat, any
project considered for storage should be-upstream from this critical steethead spawning
habitat. i

Page 2-13,2.1.2.4
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An inventory and demand forecast must incorporate the Colville Tribes’ availability and .
need studies. The Tribal studies have only just begnn and will take one to two years to
complete. Note: We have not seen the inventory and demand forecast, although the -
completion date listed was Nov. 15, 2006. We request a meeting with Ecology to
discuss inclusion and timing of the tribal studies.

Page 2-15,2.2.3 ,

Funding criteria have not been set for conservation projects; this proposal only addresses
the funding criteria for the storage projects. What formula will be utilized for the 1/3
allocated for “other purposes” in this section?

Page 218,229

An extensive volume of Columbia River water behind three dams is stored within the
boundaries of the Colville Reservation. The Tribes requests a meeting with Ecology to
discuss application of integrating the boundary concepts in RCW90.90.30 with .
Tribal water resources planning, in particular with the availability and needs
determinaﬁon discussed above.

Page2-21,22.13

So-called “exempt wells” must be included in the inventory/information system.
Unregulated domestic wells are already impacting the Tribes reserved water rights.
Ignoring the impacts of an entire class of wells on the region’s hydrology is unrealistic
and unacceptable. The Colville Tribes regulates water use within the Colville
Reservation, by both members and non-members of the Tribes, and our Water Code and
permitting and records systems do not provide exempnons for this or any category of *
wells.

.Page 2-23,2.5.1

The Tribes intends to coordinate with Ecology and USBR on all phases of any additional -
proposed water withdrawals at the Grand Coulee Project.

Page 2-24,2.5.1.1

The staternent that “...Lake Roosevelt drawdown is appmmmately 40 feet in ani average
” is not consistent with our understanding
of normal operations. We believe that drawdown is less than average in drought years
and more than average in wet years. Accordingly, this statement should be reviewed and
clarified or corrected as appropriate. In addition, the DEIS suggests that irrigation -

. withdrawals are to occur during regular current season drawdown. This too is not

consistent with our understanding and we would appreciate clarification. When DOE

" proposes to draw down Lake Roosevelt for irrigation season, the lake will be at full pool.

The timing of this proposed drawdown does not appear to coincide with the current
seasonal drawdown. The operational fluctuations during the full pool operatlons will
continue to occur, but at a foot and half less than current.
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Page 3-26,3.4.2.1

Pursuant to our AIP with the State of Washington, the Tribes is currently studying
impacts to its resources of the proposed changes in Lake Roosevelt operations/levels.
This study is supposed to be completed in 2007. Evaluation of impacts associated with
metals and organic contaminates cannot be adequately described until the ongoing EPA
RI/FS for the sife has been completed. It is uniikely this will happen before 2010.

3-25

396 Page 3-37,3.5.3.1 A more appropriate caption may be Odessa Subarea Study instead of
) Lake Roosevelt Drawdown. -

3.07 | Page3-43, 3.6.1.3 The able needs to be corrected to accurately reflect nature of CCT’s .
rights. This could be an additional subject of a meeting between the Tribes and Ecology.
[ Page 3-7L. Table3-21. Consideration should be giventoa brief narrative on the
marginal value of payments by BPA to the Confederated Tribes pursuant to 1994
Settlement Agreement between the Confederated Tribes of the Colville Reservationand -
| the United States. The Tribes could assist with values and narrative.

[ Page 3-72,3.8.2.1. Consider the following change shown in italic:

"Increases in agricultural, municipal, and industrial uses, for example, might
result in increased omission of pollutants (including total dissolved gases) that
would diminish water quality downstream...” Water temperatures might also
L be adversely impacted.

[ Page3-78,3.94 :

Take Roosevelt does not simply abut tribal land; the lake overlies tribal lands as well as
federal lands (BLM/USBR). Restate as: 4 substantial portion of Lake Roosevelt is
within the boundaries of the Spokane and Colville Reservations. The tribal use of tribal
member boating (or boating access) should be added as it was in the Columbia. Basin
authorization act. The authorizing legislation for Grand Coules Dam explicitly
recognizes a “paramount right” of the Colville Tribes for fishing and related purposes at
| Lake Roosevelt. . . .

3-30

3-31 Page 3-93, 3.13.1. Same comment as at page 2-13 above concerning the rieed to include
the Tribes needs and the need for further discussions on how to accomplish this.
‘ Page 4-4.
Tt is not considered necessary to address the impact on payments by BPA to the
Confederated Tribes pursuant to 1994 Settlement Agreement between the Confederated

3-32 | Tribes of the Colville Reservation.and the United States at all mention of hydropower.

.impacts in the programmatic EIS, but as decisions on narrative revisions are made to
address the subject, consideration might be given to the discussion on page 4-4 as
modified by the italic: .
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3-33

3-34°

3-35

3-36

" Tncreased demand for irri gation water could reduce hydropower production and
BPA payments to the Confederated Tribes of the Colville Reservation.

"I Page4-6,4.1.13

There is no mitigation offered for the long term water quality impacts identified. We
request that mitigation be initiated for long term water quality effects of storage facilities.

Page 4-21. Similar to comment re page 4-4., consideration might be given to the
discussion on page 4-21 as modified by the italic:

Diverting water from the Columbia River for storage and use elsewhere might
reduce the amount of water available to generate hydropower. .. Any potential
impacts o hydropower or navigation would be closely reviewed with the
potentially affected utilities, the Colville Confederated Tribes and coordinated
under the Federal Columbia River Power System. -

The discussion at the bottom of page 4-21 under the subject of "Mitigation" is
appreciated by the Confeéderated Tribes:

"Coordination with tribal and non-tribal resource managers, and consultation with
communities of interest would promote the identification and balancing of their
respective economic concerns."

Page 4-29. See comments on 4-4 and 4-21, above, which can result in improvement of
the narrative on page 4-29, first paragraph:

Potential impacts to hydropower generation would depend on the specifics of any
proposed project. For any project that could reduce power generation potential,
Ecology would work in conjunction with Reclamation to coordinate and negotiate -
with Bonneville Tower Administration, Columbia River PUD's, the Conyfederated
Tribes and the Corps of Engineers to determine potential impacts and appropriate
mitigation. .

" Page 4-39,4.1.2.6
Assumptions made about potential impacts to fish or other resources are premature.

Page 5-1,5.1 : )
. Rather than make specific comments on this document the Tribes will be submitting our
own report describing impacts of the proposed withdrawals in 2007.

Page 5-2,5.1.1.1 .
Areas where sloughing may occur must be mapped to evaluate probability of slope
failure.

Colville Tribes” Comments on DEIS for
Columbia River Water Management Program
Page 8 of 12




[ Page5-6,5.1.1.6
The EIS does not assess the impact of the draw dowhs may have on fall passage adult
spawning kokanee in the Sanpoil River. This may require dredging near the confluence
| of the Sanpoil River to maintain passage.

Pages 5-5 through 5-8. In addressing the subject of total dissolved gases, the DEIS does
not appear to provide sufficient discussion of the existing baseline, including the current
* jmpact of Canadian dams on total dissolved gases extending to Grand Coulee Dam. The
subject is not addressed in the cumulative impacts sections (4.3 and 5.5). More :
| discussion of the issue is needed.

. ‘Water temperature has been addressed properly in the draft EIS in numerous locations,
but conclusions that flow augmentation.will reduce temperatures (for example at page 5-
8) requires more support and analysis than provided. The generalized conclusion that
increased flows will reduce temperature is reached elsewhere in the draft EIS and is
wnsupported. Other structural and management practices at Grand Coulee Dam and at
other locations along the Columbia River mainstem may have greater potential for
temperature improvement than flow augmentation. The draft EIS does not establish a
baseline from which to measure the marginal and cumulative impacts on temperature of
| Columbia River Menagement Plan alternatives. .

COMMENT LETTER NO. 3

need fo be two groups, one with clearance to discuss archaeological, traditional,
and sensitive (burials and cemeteries) site specific jssues. This group would
consist only of agency and tribal representatives. The second group would be
comprised of all groups and individuals with heritage issues and concerns; it
might include recreationists, businesses, historical groups, museums, etc.

e The VRA with frrigators held no specific cultural concern, but any associated
actions would require review, analysis and possible mitigation. Récommendation
— review actions in the working groups described in the first bullet.

We addressed the Lake Roosevelt drawdown issue with the CCT Columbia River
Initiative working group on several occasions. See summary at the end of this section

| captioned Summary of Earlier Impact Analyses.

e  On September 27, 2006, we sent Derek Sandison of Ecology aletter pointing out
" alack of consultation on the off-channel reservoirs, reminding Ecology of their
responsibilities under various laws and requesting & meeting, Mr. Sandison
replied the reservoirs are primarily a Reclamation undertaking. Based on Mr.
Sandison’s response we are making a similar request for consultation to the
Bureau of Reclamation. Recommendation — The state and federal agencies
should eppoint a lead agency or agencies witha ‘responsible agenoy official’, as

Ea Page 6-16, 6.2.8 o : defined in the National Historic Preservation Act, Section 106 implementing
e o 3- L . '] . FR
e 43 I: Se; comment at 2.2.9 above. ’ L regulations 936- ¢ Part B00)-

B » Page 3-80, Section 3.10.1 of the DEIS states EO 05-05 establishes a review

] Page 6-22, 6.2. ' T .
3-44 S:eg ecomm,emzatlg 2.13 above . 3 ' process by the Department of Archacology and Historic Preservation (DAHP) and
- ‘ 350 affected tribes and that Ecology has initiated the review process with DAHP.

B »D. Cultural, Archaeological, and Historic Resources

The Colville Tribes® Historic Preservation Office and History and Archaeology
reviewed the October 5, 2006 Washington State Department of Ecology Publication # 06-
11-030: Draft Programmatic Environmental Impact Statement for the Columbia River
Water Management Program (CRWMP), This proposed undertaking is of such a massive
scale with numerous direct and indirect impacts that it is beyond our ability to understand
fully without proper planning and consultation. The purported area of potential effect is
| all of Eastern Washington. Our comments follow: :

B e Under various cultural resource laws, but most particularly SEPA, Washington
. State EO 05-05, the Centennial Accord, NEPA, National Historic Preservation

Act, EO 11593, EO 13175 and EO 12898, there must be consultation with tribes

and Tribal Historic Preservation Officers. Recommendation — the various state

and federal agencies organize and fund a cultural resources working group of all
concemed parties to address cultural resource management issues. There may

Colville Tribes’ Comments on DEIS for
Columbia River Water Management Program
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Recommendation — initiate the review process with affected tribes.

e DPage 3-80, Section 3.10.1 also discusses federal involvement. Recommendation -
federal consultation needs to be initiated. .

« Page 3-81, Section 3.10.2 states archaeological resources could date between
11,000 years before present to AD 1800. This is not specifically correct,
archaeological resources need only be 100 years old, thus AD 1906. Other
cultural resources and other mandates and regulations suggest that there is not
absolute age cut off. Recommendation — re-word the document to reflect a fuller
understanding of the pertinent laws. .

o Page 3-82, Section 3.10.2 includes a table of properties at reservoir sites. Given
the area of potential effect, several reservoirs are not listed: Lower Monumental,
Little Goose, Lower Granite, Lake Chelan, Roza, etc. Recommendation — Needto -
better define the area of potential effect or include more reservoirs in the ’
document. :

Colville Tribes” Comments on DEIS for’
Columbia River Water Management Program
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3-55

" 13-56

'3-57

™ e Page4-25, Section 4.1.1.9 discusses mitigation of adverse impacts to cultural
resources, a cultural resources management plan and a programmatic agreement.
The document does not emphasize the potential difficulties involved in
implementing these broad suggestions. Coordination on the scale discussed will
take a massive effort. Recommendation — Develop the cultural resource working
groups recommended earlier and provide them with the funding and professional
support needed to start addressing these issues now.

~ e Page5-10, Section 5.1.1.9, regarding Lake Roosevelt drawdown states, “No
short-term impacts to cultural resources are anticipated as a result of additional
drawdowns within the normal range of reservoir operation fluctuations.” This is a
good example of the inability of the drafiers of the impact statement to appreciate
the impacts anticipated. This response reflects and may have even been forwz}:d.ed
by Reclamation employeesthat view Lake Roosevelt impacts as occurring within

or periodicity of impacts, they are all viewed as occurring in the same envelope so
there is no distinction or difference in impacts to cultural resources within that
zone. See below where we have addressed this very issue at Lake Roosevelt for a
proposed summer drawdown.

[« Inthe past we requested federal agencies fund a full time cultural resource
-position to address all the various impacts associated with reservoir operatin?ns
eand fish-recovery throughout the Columbia River Basin for flow augmentation, -
VARQ, irrigation, recreation, habitat plans, etc. We were denied. Once again, this
suggestion seems reasonable and prudent.

Summary of Earlier Impact Analyses

Additional Lake Roosevelt Drawdowns :

Drawdown creates increased erosion to and exposure of banks and sediments during the
peak recreation period. This increases the number and visibility of archacological
materials and human remains. Wakes and shoreline recreation related to boat and jet-ski
activities will result in increased erosion because impacts will not be along vegetated
shores and high water erosion protection. More erosion, more exposure, more people
means archaeological and burial site materials will be exposed.

¢ Summer drawdown would require enhanced Archaeological Resource Protection
Act patrols. s

last month of the drawdown) )

e Increased erosion will result in increased inadvertent discoveries of Human
emains

e Increased erosion will result in loss of traditional sites requiring additional
Traditionat Cultural Property Studies

Colville Tribes’ Comments on DEIS for
Columbia River Water Management Program
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an ‘envelope’ between elevations 1220’ and 1290°. Regardless of the nature, size,”

s Summer drawdown would require Archaeological Monitoring during Au the

-

—
57 L . $100.000.00

3-60

o Costs for these mitigation actions on an annual basis are estimated to approach

[~ Off-Channel Storage Assessment
‘We reviewed the several proposed off-channe sites. Of the 11 feasible candidate
locations identified in the December 2005 WS Ecology and Reclamation Mainstem Off-
Chane] Storage Assessment report, all but Alder Creek, Rock Creek and Kalama River
are in the traditional territory of the CCT.
® 'We predict the traditional community will be strongly opposed to any such
developments. :
¢ A standard measure for cultural resource costs for federal undertakings are up to
1% of total appropriations (Archeological and Historic Preservation Act of 1974
(7a)). There would be subsequent costs for annual work, Based on the 1% figure,
costs for initial cultural resource work could range in the millions of dollars.

Areas of Additional Concern now include state agencies for the whole CRWMP
¢ Coordination with federal agencies. It is imperative to coordinate with federal
agencies with the same or similar responsibilities in the Lake Roosevelt reservoir
for efficiency and to avoid duplication of effort. However, it is important to avoid
over complication and slow down of the process ofien created at the technical
level at a cost to overall management and policy goals.

e Site stabilization. Archasological, ethnographic and traditional places eroding into
the reservoir must often be stabilized. Previous shoreline stabilization efforts
p_roved complicated, time consuming and costly. It will be important to identify
‘sites requiring protection, assign responsibility for protection, prioritize protection
areas and develop a long-rahge plan considering fiscal and engineering factors.
We_ efmate site protection costs at $1,000,000.00 at one or two sites per 5-year
pétio

¢ Itis importarit to remain flexible in any agreements. As the impacts of the
undertaking are better understood, as new concerns arise and other concerns are
resolved, and as.costs change, there must be a mechanism with the structure of
any agreements to revisit and modify understandings between parties.

. !—Iﬁstoric preservation officer concurrence with process. As with any undertaking
involving federal and tribal lands, it is imperative to follow the National Historic
Preservation Act, Section 106 implementing process. This will mean the early and
continued involvement of, consultation with and concurrence by the State Historic
Preservation Officer and the Tribal Historic Preservation Officers,

E. Conclusion

In closing, the Colville Tribes appreciates the opportunity to comment and looks -
forward to a continued constructive relationship with Ecology in implementation of the

| AIP and CRWMP.
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Columbia River Water Management Program Final Programmatic EIS

Comment Letter No. 3 — Confederated Tribes of the Colville Reservation
3-1. . Comment noted. The Confederated Tribes are welcome to comment on all future proposals.
3-2. . Comment noted. Ecology will continue to coordinate closely with the Confederated Tribes.

3-3. ! Information has been added to Section S.3.2.1 regarding mitigation requirements in the
Agreement in Principle.

3-4. The spelling error has been corrected in the Final EIS text.

3-5. This is noted in the first paragraph of Section 2.5.1 on the previous page. Additional
information on the development of a Memorandum of Agreement has been added.

3-6. Additional information has been added to Sections 3.1 and 3.9.4.1 regarding the Colville
Reservation, the Spokane Reservation, and the Lake Roosevelt National Recreation Area.

3-7. Table 3-3 in Section 3.4.1.1 is taken from a report by the National Resources Council 2004.
It is not intended to be specific to the Colville Tribes. Rather it reports on agreements
affecting Columbia River Basin stream flows, including the quantity of stream flow required
in the agreement. Significantly, for purposes of management of the Columbia River, tribal
treaties do not specify the quantity of the tribes' water rights.

3-8.  Comment noted. Table 3-14 has been changed to reflect this comment.

3-9. Text has been added to Appendix D, Trust Water Rights to address this comment.
3-10. Comment noted.

3-11. Comment noted. See Responses to comments 1-2 and 1-3.

3-12. The Final EIS text has been revised as requested.

3-13. The new bullet has been added as requested. Information on the impacts has also been added
to Section 5.1.2.12.

3-14. Section S.3.2.1 is a summary section and highlights the general impacts of the project.
Impacts to the items listed in your comment are addressed in Sections 5.1.1 and 5.1.2.
Additional impact analysis will be provided in the Supplemental EIS on Lake Roosevelt
drawdowns.

3-15. Potential impacts to shrub steppe habitat are noted in Section 4.1.1.6. See also the response
to Comments 1-84 and 1-85. Additional information on shrub steppe habitat has been added
to the Final EIS text.
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3-16.

3-17.

3-18.

3-19.

3-20.

3-21.

3-22.

3-23.

3-24.

3-25.

The bullets in Section 1.3.1.4 are a summary of the economic report prepared by Huppert et
al. Your suggested text has not been added to the summary because this conclusion was not
included in that report. However, as noted in Comment 3-13, information on the Settlement
Agreement has been added to Sections S.3.2.1 and 5.1.2.12.

Only the Black Rock Reservoir proposal would result in pumping of water from the Priest
Rapids pool. Water from the approximately 1 million acre-foot Black Rock Reservoir would
be used to replace water currently being diverted from the Yakima River, thus improving
stream flows during the irrigation season. The proposed Wymer Reservoir is an alternative
to the Black Rock Reservoir; both are alternatives in the Yakima Basin Water Storage
Feasibility Study being developed by Reclamation. Diversions to the Wymer reservoir
would occur at times of the year other than the irrigation season.

As noted in Section 2.1.2.1, The Okanogan PUD and Okanogan County have proposed that
Ecology consider funding an Appraisal Study of a storage project on the Similkameen River.
This project would undergo separate environmental review under SEPA. That review would
include impacts to spawning habitat.

The first inventory and supply and demand forecast was released in November 2006.
Because of statutory limits on the amount of time available to complete these initial reports,
it is acknowledged that some valuable information was omitted. However, Ecology intends
to gather additional data for subsequent reports, including that which may be available from
the Colville Tribes.

Ecology has revised the Policy Alternatives based on input from the Columbia River Policy
Group and others. The revised policies, including funding for conservation projects, are
included in Chapter 6.

Comment noted. Ecology concurs with the need for such a meeting.

Ecology has elected to include exempt uses in its information system. This inventory will be
phased in and will first include the information available in electronic formats.

Comment noted. Ecology will continue to work closely with the tribes and Reclamation.

The description of the drawdown in Section 2.5.1.1 has been revised and additional
discussion of the drawdown provided. Additional information and analysis will be provided
in the Supplemental EIS that Ecology will be preparing on the Lake Roosevelt drawdown.

Ecology has reviewed the preliminary results of the study prepared by the Confederated
Tribes. Based on those preliminary results, Ecology has determined that the Lake Roosevelt
project has the potential for significant environmental impacts and will prepare a
Supplemental EIS on the project. Ecology will continue to work closely with the Tribes to
prepare the Supplemental EIS.
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3-26.

3-27.

3-28.

3-29.

3-30.

3-31.

3-32.

3-33.

3-34.

3-35.

3-36.

3-37.

3-38.

3-39.

Section 3.5.3.1 describes the impacts of the Lake Roosevelt drawdowns on groundwater.

The Odessa Subarea Study is a separate process being undertaken by Reclamation. However,
the Odessa Subarea is included in this section because water from Lake Roosevelt
drawdowns will be applied to the Odessa area. Reclamation’s Plan of Study for the Odessa
Subarea is referenced because it is the most recent information on groundwater in the Odessa
Subarea. The Final EIS text has been revised to clarify this section.

See the response to Comment 3-8.

Text has been added to section “4.1.1.1 Socioeconomics—Long-Term Impacts” to address
possible impacts on Confederated Tribes’ annual stream of revenue received from BPA for
lands needed by the United States for Grand Coulee Dam and Lake Roosevelt and taken from
the Colville Reservation.

The requested changes have been made in section “3.2.2.1 Value of Goods and Services.”
Section 3.9.4.1 has been revised to clarify the relation of Lake Roosevelt to tribal lands.
See the response to Comment 2-19.

Information on the Settlement Agreement has been added to Section 5.1.1.12, Public Utilities
and Section 4.1.1.7, Socioeconomics.

Mitigation measures for water quality impacts are described in the Mitigation section that
follows the Impacts discussion. Specific mitigation measures will be developed during
project-level evaluations of any proposed projects.

The Final EIS text has been changed as requested.
Comment noted.
The requested text has been added to the Final EIS.

Specific impacts will be determined during future environmental reviews. Section 4.1.2.6 is
a general discussion of the range of potential impacts that could be associated with
conservation projects.

Comment noted.

The proposed change in reservoir elevation totaling 1-1.5 feet is relatively minor when
compared with the existing reservoir operation, and falls within the existing range of
reservoir drawdown operation of between 20 and 82 feet. It is not anticipated that any
additional significant sloughing may result beyond the current condition, because the
proposed reservoir change is so small and falls within the existing range of reservoir
operation. However, additional evaluation of the potential for sloughing will be done as part
of the Supplemental EIS for the proposed Lake Roosevelt Drawdown.
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3-40.

3-41.

3-42.

3-43.

3-44.

3-45.

3-46.

3-47.

3-48.

3-49.

3-50.

The DEIS discusses the effects of added risk to keeping the reservoir at 1,283 feet elevation
and above for access of fall spawning kokanee to tributary waters during wet years (Section
5.1.1.6; Fall Drawdown). The Sanpoil River was not specifically mentioned, but was
intended to be included in an all-encompassing nature. Specific reference to the Sanpoil
River has been added to the FEIS. Additional information on kokanee will be addressed in
the Supplemental EIS that Ecology will prepare on Lake Roosevelt drawdowns.

Additional baseline information on total dissolved gases (TDG) levels has been added to the
FEIS in Section 3.4.2 under the subheading Total Dissolved Gas. A discussion of potential
cumulative impacts of TDG has been added to Sections 4.3 and 5.5. The increased discharge
from Lake Roosevelt is not likely to result in increased levels of TDG because the flow
releases are expected to be small relative to the normal releases from Grand Coulee (see the
new Flow Release Table in Section 2.6.1 of the Final EIS). Additional baseline information
on TDG, including the current impact of Canadian dams, will be included in the
Supplemental EIS and potential impacts will be further evaluated.

Section 5.1.2.3 discusses the potential increase in flow resulting from additional withdrawals
from Lake Roosevelt. The generalized conclusion is that the increase in flow will depend on
how the water is released, but assuming that all instream flow storage in Lake Roosevelt is
released over a two-month period, the maximum additional release in July and August in a
drought year would be approximately 834 cfs as compared to a mean monthly flow in the
River during a drought year of 50,590 cfs. This is a small overall flow increase. Section
5.1.2.3 also states that it is possible that small improvements to water quality in the
Columbia River could occur from increased releases from Lake Roosevelt. The Final EIS
text has been revised to state that temperature impacts of Lake Roosevelt discharge on
receiving waters will be assessed as part of the Supplemental EIS that Ecology will prepare
on the Lake Roosevelt drawdowns.

See the response to Comment 3-21.

See the response to Comment 3-22.

Comment noted.

See response to comment 1-54.

See the response to Comment 3-46.

Comment noted; refer to the response to Comment 3-57 below.

Comment noted. Ecology will continue to coordinate with the Confederated Tribes and
Reclamation regarding the off-channel reservoirs. Because Section 106 is a federal
requirement, Reclamation would be the lead agency.

Tribal consultation under Executive Order 05-05 will be initiated when project specific
environmental review is conducted. Ongoing coordination and discussions with the
Confederated Tribes will continue.
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3-51.

3-52.

3-53.

3-54.

3-55.

3-56.

3-57.

3-58.

3-59.

3-60.

Federal consultation will be initiated when project specific environmental review is
conducted. Ongoing coordination and discussion will continue.

Text has been changed to reflect this comment.

Table 3-26 focuses on Columbia River dams and was not meant to be inclusive of all the
dams in the region, rather to provide background for considering a new reservoir. Additional
text has been added to Section 3.10.2 to clarify the intent of the table. Defining the area of
potential effects is not possible at the programmatic level and will be conducted at the project
level.

It is acknowledged that coordination efforts will be significant and should start early in the
process. See also the response to Comment 3-46.

Ecology has determined that impacts of Lake Roosevelt drawdowns need further analysis and
will prepare a Supplemental EIS on the drawdowns.

Comment noted. Through the process of developing the Cultural Resources Management
Plan described in response to comment 1-54, Ecology will evaluate this recommendation.

These potential impacts are noted in Section 5.1.1.9. Site specific impacts will be identified
as part of the Supplemental EIS for Lake Roosevelt drawdowns. Mitigation for any
identified impacts will be negotiated as part of the Memorandum of Agreement that will be
developed between the state and the Colville Tribes. The mitigation measures suggested in
this comment will be discussed at that time.

Comment noted.

Comment noted. See the response to Comment 3-57. Ecology will continue to coordinate
with the Confederated Tribes and with federal agencies involved in the management of Lake
Roosevelt.

Comment noted.
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'SHANNON D. WORK, P.C.

ATTORNEY ATLAW

£.0. BOX 3409
COEUR D'ALENE, IDAHO 83816-2510
(208) 765-2024.
CELL (208) 699-7467
shannonw@nafivework.net

November 22, 2006

Derek I. Sandison, Regional Director
Central Regional Office

Washington State Department of Ecology
15 West Yakima Avenue, Suite 200
Yakima, WA 98902

Re:" Spokane ,Tribé of Indians’ comments on Draft Programmatic EIS for the Columbia River Water
Management Program

Dear Mr. Sandison:

The Spokane Tribe of Indians’ connection fo the Columbia River and its upriver tributaries date from time
Immemorial, and is deeper than any others in what is known today as eastern Washingfon. This letter
and the attachments are submitted on the Tribe's behalf to express its concerns arising from that deep
connection with the Washington State Department of Ecology’s Draft Programmatic EIS for the Columbia

River Water Management Program (“Draft EIS"). :

Background

The Spokane Tribe of Indians’ physical and spirltual dependence on area streams and natural resources
is well documented. Known by neighboring tribes as a salmon people, the Spokane ancestral tands ran
the length of the Spokane River, from the Columbia to Lake Coeur d'Alene. In 1877, Tribal leaders
entered an agreement with the U.S. War Department establishing the Spokane Indian Reservation at the
two rivers’ confluence. Four years later, President Rutherford B. Hayes by Executive Order uniquely set
the reservation's boundaries at the far banks of its border waters, ensuring that they and their resources
would forever be a part of the Tribe’s permanent homeland. But during the century that followed,
dramatic and unforeseen change came to the Spokane through non-indian seftlement, Washington's
statehood, the Grand Coulee dam and mining activities, both on- and off-Reservation.

The Tribe's survival during the 129 years following its Reservation’s establishment may be credited to the
Spokane’s ancestors, both for the physical and spiritual sustenance drawn from the homeland they
reserved, and for the culture and the distinction it gives them in their place. The Spokane continue to
honar their ancestors by living their religion and culture. With that comes an ongoing physical and
spiritual reliance on the mountains, waters, fish, wildlife, and plants ~ all of the natural resources their
ancestral homeland provides. Many tribal members use these resources to the near exclusion of the
outside to fulfill food, medicine, spiritual and cuitural needs that revere the waters and the fife they give.
Some, in confinuing honor of their ancestors’ ways, perform almost daily sweat lodge and cther
ceremonies. Although the salmon no longer make their way to the Spokane Reservation, they continue
to be valued by the people and honored in their ceremonies.

It is the Tribe’s modern policy to ensure the Reservation's resources are available.to meet 'its

membership's physical and spiritual needs, and to aggressively protect the Spokane people when usii@F ECq,
R Qéﬁecelved
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those resources in the ways promised to their ancestors. The p}oposals congidered in the Draft EIS
potentially jeopardize many interests of critical importance to the Spokane people’s future.

Water Quanﬂty

Over twenty-five years ago, the United States filed a federal lawsuit to protect the Spokane Tribe's rights
to the waters of Chamokane Creek, which forms the Reservation's eastern boundary. The U.S. v
Anderson adjudication ultimately included the Spokane Tribe, the Washington Departments of Ecology
and Natural Resources, and various basin water users as well. The court determined the Tribe is entitied
to sufficient surface- and groundwaters to fulfill the agriculture and fishery purposes of the Reservation.
Although the adjudication was limited to Chamockane Creek, the federal doctrine of implledly reserved
water rights, on which the Anderson court relied, applies with equal force to the Spokane and Columbia
Rivers. Thus, any assessments of proposed state or federal actions that might affect the availability of
the Tribe's waters to satisfy its Reservation’s purposes must include analyses of the potential for such
impacts. The Draft EIS does not da so.

Columbia Rivers, and may have hydrologic affects in the Chamokane Creek basin as well. The EIS

needs to include analyses of these impacts. For example, what effect will the drawdowns have on

domestic or community wells along the Columbia River and ifs tributaries? What effect will they have on

groundwater storage and the timing of groundwafer releases to surface water flows? The potential

hydrologic impacts the proposed Hawk Creek dam would have on the Columbia River and its tributaries
| must also be assessed, including both surface- and groundwater impacts.

Ecology should also consider potential mitigation measures for negative impacts caused by the proposed
actions. In addition to the water quantity impacts just discussed, the Volunteer Regional Agreement
appears to focus mitigation on the months of July and August. lts impacts, however, are likely to extend

| beyond the two summer months, and should be addressed. Finally, Ecology should take great care to

not mislead its water users into belleving their rights are secure when fribal rights up and down the
| system will be senior to all.

*© Water Qualify

For several years, the Spokane Tribe has worked closely with the Confederated Tribes of the Colville
‘Indian Reservation, the State of ‘Washingion, and various Unifed- States agencies, 'in an
intergovernmental effort to clean up hazardous substances released from Teck Cominco's Trail, British
Columbia, smelting facility. Over a 100-year span, the company dumped countless tans of mercury-
dominated heavy metals into the Columbia River, which then carried the contaminants downstream to
Washington and the Colville and Spokéne Reservations, As the suspended metals settle, concentrations
increase toward the bottom of the river and reservoir systems. The Draft EIS fails to’consider and
address the effects its proposed actions will have on the Columbia River's water quality with respect to
the metals released by Teck Cominco.

The drawdowns proposed for Lake Roosevelt will undoubtedly re-suspend hazardous. substances that
have settled in the reservoir, What metals are more likely to be re-suspended, and in what
concentrations? Will re-suspended hazardous substances be in solid or dissolved form? How does the
timing of the drawdown affect the re-suspension of the hazardous substances? Will a deeper drawdown
to a lower elevation suspend more of the hazardous substances due to the manner in which they have
settled? Will the drawdown result in the surfacing of groundwaters causing the re-release of hazardous
substances? Will flow rates affect the how long the metals remain suspended? Where will the various re-
suspended hazardous substances settle? Will the Grand Coulee dam cause the metals to sefile there?
The EIS must analyze these and other impacts related to the re-suspension of Teck Cominco's
hazardous substances.

Air Quality

The drawdowns will have other effects related to the hazardous sﬁbstances released by Teck Cominco.
As mentioned above, when the metals settle, they concentrate toward the bottom of the river and

[“The proposed Lake Roosevelt drawdowns will affect surface- and groundwater flows of the Spokane and.
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reservoir systems — the deeper the drawdown, the higher the metals concentrations in the exposed
beaches. As those beaches dry, their soils and the hazardous substances that settled there will be
vulnerable to the winds. The Drait EIS does nat consider and address these effects.

What are the metals concentrations in the beach areas that will be exposed by the deeper drawdowns
proposed for Lake Roosevelt? What metals are more fikely to be taken up by the wind, and how will they
affect air quality? What locations will wind-blown contaminants be a greater problem due to higher metals

concentrations or higher frequency ar velocity of winds? These, and related questions must be assessed.

Wildlife and Fish

The solls, water and air quality issues described above present possible exposure concems for wildiife
and fish in and near Lake Roosevelt that are not adequately analyzed in the Draft EIS. What are the risks
o the fish and wildlife that ingest the waters that carry re-suspended hazardous substances? What are
the risks fo wildlife that ingest air laden with wind-blown contaminants? What are the risis to wildlife that
ingest contaminated fish or plants on which wind-blown contaminated dust has seftled? Additionally,
wildlife using beach areas during the drawdown periods will be further exposed to hazardous substances
through the ingestion of soils as plants and insects are sought and consumed, The risks to such wildiife
should be examined as related to contaminated areas exposed by the drawdowns in combination with the
| risks related to the ordinary opemﬁons of Grand Coulee dam,

Roosevelt's resident fishery — an effort that benefits both tribal members and non-tribal members. The
potential for additional losses of these fish due to the proposed Increased drawdowns is of great concern
to the Spokane. Although the Draft EIS mentions the Colville Tribes' interests in this regard, no mention

is made of the Spokane's interests.

The EIS should consider and éddress these and related potential impacts that the proposed drawdowns
will have on fish and wildlife.

Human Health

The ecological risk factors discussed above implicate human health considerations that are not included
in the Draft EIS. As explained in thi background section, Spokane Tribal members are mare closely
connected to the waters and natural resources of the Reservation than are others. As a consequence,
Tribal member exposure to hazardous substances in the natural environment is intensified in several
critical ways. {mportantly, the Spokane people do not fall within the category of recreational user, who
might be exposed to the contaminants of concern for a few days to a couple of weeks per year. Instead,
Spokane Tribal members who reside near Lake Roosevelt or who regularly use its resources for
subsistence and cultural purposes will be directly exposed to the air, water and beaches for substantially
longer periods. Add to the duration of direct exposure the fact that Tribal members will consume more
potentially contaminated fish, wildlife and plants, and are more likely to directly ingest the waters, and it
becomes clear that the risk to their health is significantly more extensive.

When examining the potential risk posed to Spokane Tribal members by the proposed actions, it will be
important to understand the exposure pathwvays unique to the Tribe. The necessary considerations are
contained in a document entitled: The Spokane Tribe's Multipathway Subsistence Exposure Scenario and
Screening Level RME. The EIS should consider and address these risks in the proper context of the
media of concemn and exposure pathways discussed in this document.

Landslides

Since Grand Coulee began operating, the Spokane Indian Reservation has suffered the loss of several
acres of fands that sloughed into the reservair due to the erosive actions of Lake Roosevel's waters, - A
substantial amount of these losses occurred decades after the waters first rose behind the dam,
suggesting assumptions made in the Draft EIS regarding this potential may be Inaccurate. Thusthe Draft
EIS does not adequately consider the potential for further sloughing related to the drawdowns.

[Furthermore, the Spokane Tribe has committed substantial resources to building and protecting Lake °

COMMENT LETTER NO. 4

oy \j—‘urihermore, it fails to address possuble mitigation measures for lost Tribal lands. These deficiencies
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4-15

should be addressed.

Cuilture

As discussed above, the Spokane were a salmon people. And while the salmon no longer reach the

Spokane Tribe's waters, there remains a close physical and spiritual connection to the streams and their
resources. Understandably, many of the Spokane people’s ceremonies involve their waters. “For
example, burials- were often performed along the streams — undoubtedly post-dating the 1800 date

sites in areas that would be affected by the proposed actians, including both the Hawk Creek dam and
Lake Roosevelt's drawdowns. The Draft EIS fails to adequately consider these impacts. Further, in
addition to the laws cited in the Draft EIS that bear on cuttural resource issues, Ecology should consider
the potential applicability of the Archaeological Resource Protection Act, 16 U S$.C. 47022-470mm, and
the American Indian Religious Freedom Act, 42 U.S.C. Secs. 1996, 1996a.

Additional Considerations
_lt was explained earlier that the Spokane Tribe, as a sovereign, actively seel;s to protect its people and
resources. In so doing, the Tribe works on a government-to-government basis with the federal and state

'governments. tis in that spirit that that the following additional comments are offered for consideration.

In several places, the Draft EIS idenﬁﬁeé and discusses the Colville Tribes' Lake Roosevelt and Grand
Coulee related interests. For example, the Draft EIS covers at some length the agreement in principle

. |entered between the Colville Tribes and the State. It should be noted that the Spokane Tribe possesses

interests in the Columbia and Spokane Rivers similar to those of the Colville Tribes. in fact, the Spokane
TFribe's Grand Coules related losses were proportionally greater than those of the Colville Tribes. And
while it is true that the Spokane Tribe has not entered an agreement in principle as the Colville Tribes
have, 1t is ‘also true that the Spokane Tribe was not approached by Ecology until after the Colville
agreement was reached, and that contact was minimal. Ecology is well aware that the Spokane Tribe is
deeply concemed about Lake Roosevelt and should seek to more thoroughly consider and address the
Spokane interests through closer coordination. The intergovernmenta} consultation inadequacies caused
by conflicting schedules should not stand to jusiify the deficient treatment of Spokane interests in the
Draft EIS. The Spokane Tribal government is underfunded, its staff overworked. Beyond the issués
discussed above of human and environmental health and water rights, the Tribe's concerns include
Grand Coulee's aperations, mining and industrial related contamination, and various jurisdictional issues.
The reservation’s location at the confluence of the Spokane and Columbla Rivers places the Tribe in the
crosshairs of several Superfund caliber sites, further depleting the Tribe's limited resources. But despite

arranging ‘consultation opportunities. The Tribe will continue to exercise its sovereign prerogatives in
connection with these issues. Ideally, the opportumty will exist for the Tribe to do so in coordination with
|the State of Washington.

[One issue on which the State and Tribe have coordinated during recent years Is Teck Cominco's
contamination of the Upper Columbia, Although the Tribe has not formally intervened in the State’s and
Golville Tribes’ litigation against the company, it has submitted an amicus brief supporting the State, and
directly participated in negotiations the various involved governments have held with Teck Cominco,
Given the State’s position in this litigation, it Is Interesting that the potential re-mobilization of
|contaminated sediments received no attention in the Draft EIS. Given this possibility, perhaps the
omprehensive Environmental Response, Compensation and Liability Act should be among the laws
considered potentially applicable. .

F‘mally, there are a number of inaccurate or misleading statements in the Draft EIS concerning the legal
status of various affected tribes, their reservations and thair lands. Importantly, there exists no legal
distinction between treaty tribes and those, like the Spokane, whose reservations were formalized by
Executive Order. See, Sections 3.9.3, 3.10.2.3, Table 3-3. As the Supreme Court stated in 1963: “We
can give but short shrift at this late date fo the argument that the reservations either of land or water are

invalid because they were originally set apart by the Executive.* Arizona v. Californfa, 373 U.S. 546

referenced In the Draft EIS. As a consequence, there exist many burial and other cultural and spiritual’

these pressures on Tribal staff, better communication would undoubtedly have yielded better results in
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(1963). It should also be nofed that while allotted lands on Indian reservations may he lndlvldually held, ) :
4-16 | such lands are also held In trust by the United States. See, Table 3-14 (distinguishing between acres
| held in frust” and "additional acres held as allotments™) .

() Conclusion ' E ( ‘

The federal courts have recognized that at times states have been the worst enemies of Indian tribes.
Washington's history with the tribes within its boundaries stands as an example of this, and the szate has
more than once found itself on the opposite side of court room from the Spokane. In recent years,

417 | however, Washington and the SpokanF:a Tribe have found that coordination gnd cooperafion can yield - : ggm f?gszTOI CULTURE PROGRAM
. good relations and positive results, with greater benefit to the citizens of both. The Spokane Tribe ’

remains hopeful that such can be the case conceming the waters of Lake Roosevelt and the Upper .

| Columbia system. . . Submitted by George Hill, STOI Culture Program Director

1. Ramping of the water levels within Lake Roosevelt Reservoir creates erosion
along the exposed beaches. The erosion is created by the wind when the beaches

Sinasrely, are exposed and the ramping of the water levels speeds up the erosion process.
D w This erosion exposes cultural resources to “Pot Hunters”, and vandalism. Also N
once the cultural resources are exposed to weather their deterioration speeds up
4-18 and important data is lost forever. The exposed cultural resources are also moved

. Shannon D. Work

" Atomey at Law from place to place by the wind and the water thus the site loses its integrity and

the cultural resource is lost forever. Not only are cultural resources lost this way
our ancestral burials are lost or damaged by the same process. The exposure of
the a.ncestral remains and associated funerary objects-are favonte items for “Pot
Hunters” to collect and sell on the black market,
. Any action such as the state is proposing creates a larger workload for the Tribes
to protect the cultural resources. The ARPA Patrols would have to be operated on
4-19 a year round basis which takes a large amount of money. The state would have to
mitigate with the tribes to ensure that the funds would be available for the
protection of the cultural resonrces. ) )
3. Exposure of the beaches during peak recreation times in the summer and fall ;

‘JI

[+ Rick Sherwood, Chalrman, Spokane Tribal Business Council 4 3
Warren Seyler, Vice-Chairman, Spokane Tribal Business Council : . ' =

Gerald Nicodemus, Secretary, Spokane Tribal Business Council B would serve to create new “Pot Hunters”. People that normally would not be
Richard Garry, Member, Spokane Tribal Business Council 4-20 looking for artifacts or human remains would be tempted to do so just by the fact :
ga;t vgynne, hgemt:er, gpoll:ane ¥n‘1|c;al[I?usitne?,s\l C‘ounlcg : . that the jtems would be readily visible. People are naturally curious and once that - i
udy Peone, Director, Spokane Tribe Dept. of Natural Resources PR t ; ,
George Hil, Director, Spokane Tribe Gulture Dept. ;1})’11‘:21? (;i‘ ﬁ;ﬁ you cannot take it back. The problem would even get bigger
Brian Crossle) . L
Deanne pavm{ Kunkel - : . 4. The proposed action of the state will create a large void within the protection of
i the cultural resources and ancesiral burials in Lake Roosevelt Reservoir. The
i 401 large financial burden to protect these cultural resources and ancestral burials

would become a state responsibility. The state would have to mitigate with the
tribes to ensure that funds would be available to provide adequate protection for
these resources for as long as the dams exist.

|
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Entrai it and Kl Effects on Resident Fish in Lake Rodsevelt:

The 82,500 to 132,500 acre-feet (1.0-1.5 feet) of drawdown requested in the EIS were repeatedly
identified as being within the normal operating range of the reservoir. However, the timing of the
withdrawal is not within the norm, and the proposed action'is requesting 1.0-1.5 feet of drawdown in
4-22 | addition to the normal operating range of 10-12 feet already taken from the reservoir for fish flows in the
lower and mid-Columbia River. The proposed actions may potentially have considerable adverse effects
on the Lake Roosevelt fishery. The proposed action would be taking place when the artificial production
program normally releases fish following the start of refill. The current strategy of releasing fish after
refill begins has been shown to decrease entrainment. Withdrawing water during this critical period

| would potentially increase entrainment of hatchery fish.

Low lake elevations have also been shown to negatively impact fish in Lake Roosevelt. The lower
elevations proposed will make native species and fish stocked by the artificial production program more
vulnerable to predation by forcing fish out of nursery/rearing areas and coricentrating them in a smaller
pool of water at a time when feeding rates are highest due to higher water temperatures. Lower water
elevation will also reduce macroinvertebrate production in the reservoir and tributaries where numbers are
already severely depressed as a result of flood control elevations. In addition, lower elevations will
potentially dewater eggs, strand young fish, and block resident fish access to available spawning sites.
Current program direction has been to use an upper Columbia River kokanee stock in Lake Roosevelt to
address genetic integrity concerns in the Upper Columbia River. This stock is more genetically similar fo
"| indigenous stocks of the Columbia River, however it is an early spawn stock and additional drawdowns
‘would limit access to available spawning sites. Increased entrainment, predation, reduced food resources,
decreased access to spawning areas, and lower larval and juvenile fish survival will reduce the numbers of
fish available for recreation and subsistence uses. .

‘Water Retention Effects in Lake Roosevelt: '

The EIS mentions retention time in the reservoir, and that it may be affected, but does not address the

potentially negative impacts. Productivity in Lake Roosevelt is already significantly delayed as a result of

the flood-conirol drawdown. Productivity begins to increase as flow decreases in the reservoir, allowing

plankton to begin reproducing at higher rates and be retained in the reservoir. The proposed actions

would negatively impact this on two points:

© 424 1) Additional withdrawals will decrease retention times, causing reduced production of plankton
during the critical peried when the food web is being established for the season. As Lake
Roosevelt is primarily a pelagically driven system, further reductions in the available forage
base in an already nuirient limited system will negatively impact fish survival and growth.

2) Inthe advent that additional water is pushed through Lake Roosevelt as a result of the
international treaties, VRA’s or new storage facilities, these negative impacts would be more
severe. .

4-25
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_Economic Impacts:

Lake Roosevelt is one of the most visited lakes in Washington (nearly 350,000 anglers at an economic
value of 9.7 million dollars). The economic value of the fishery in Lake Roosevelt will be jeopardized by
these actions as it would reduce fish available for recreational and subsistence uses. This will lead to
reduced income for the Tribes and other stakeholders around the reservoir.

While we appreciate the needs of irrigators and fish managers in the lower and mid Columbia River, we

feel it is a constant battle to remind lower and mid-river interests that we have needs in the upper

Columbia River region as well and are not interested in all downriver water needs being met at the
expense of Lake Roosevelt, it’s fishery, or the Tribe and stakeholders of Lake Roosevelt.

Temperature

_]?,EA and ECY initiated a temperature TMDL that has been sideiracked by federal dam operators. I have
recently reviewed a presentation by BOR that is looking at some of the possibilities of reducing
temperature increases at caused by Grand Coulee. Additional drawdowns or offtsite storage; either
through a new impoundment (je Hawk Creek) or through bolstering existing ones (je Banks Lake), could
have an adverse affect on temperatures in Lake Roosevelt. This could specifically affect Tribal waters of
the lower Spokane River and a portion of the Columbia River. .

Water storage reservoirs, when used for summer irrigation, generally do not stratify and will not be deep
enough or maintain a body, of water long enough to provide cool waters through stratification and
selective withdrawals. When waters do not currently meet Water Quality Standards efforts should be
taken to improve water instead of degrading it.

[The overarching intent of this process has been to provide "two buckets for cc ption/irrigation while
providing one bucket for fish. This proposal appears to only determine that one bucket for fish be applied

to those waters below Grand Coulee with total disregard for the fish upstream of Coulee.
Thank-you.

Deanne Pavlik-Kunkel

Lake Roosevelt Fisheries Evaluation Program Manager, Spokane Tribe of Indians,

And

Brian Crossley
Water & Fish Program Manager i
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4-1.

4-2.

4-5.

4-6.

4-7.

4-8.

4-10.

4-11.

4-12.

4-13.

Comment noted.
Comment noted.

Ecology has determined that a Supplemental EIS will be prepared to further address impacts
of the Lake Roosevelt drawdowns. Potential impacts to the availability of the Spokane
Tribe’s waters to satisfy reservation purposes will be addressed in the Supplemental EIS.

Impacts to the Chamokane Creek basin will be evaluated in the Supplemental EIS on Lake
Roosevelt drawdowns. If Hawk Creek is selected as a feasible reservoir site, additional
environmental review will be conducted and hydrologic impacts will be evaluated in detail.
See also the Master Response regarding Future Studies for Off Channel Reservoir Proposals.

See the Master Response regarding the July/August mitigation issue. The seniority of tribal
water rights is acknowledged in Section 3.6.1.3.

The Teck Cominco contamination is described in Section 3.3.5 and Section 5.1.1.2 as an air
quality impact because the most likely impact to occur as the result of additional drawdown
of Lake Roosevelt would be the suspension of contaminated particles. As stated in the EIS,
the EPA is studying potential impacts and results of that study will be incorporated into the
operational procedures for the lake. Other impacts from the contamination and drawdown of
Lake Roosevelt are being addressed in a study being prepared by the Colville Tribes. That
information will be included in the Supplemental EIS on Lake Roosevelt drawdowns.

See the response to Comment 4-6 regarding inclusion of additional information on the Teck
Cominco contamination in the Supplemental EIS.

See the response to Comment 4-6 regarding inclusion of additional information on the Teck
Cominco contamination in the Supplemental EIS.

Comment noted. Information on the Spokane Tribe’s involvement with Lake Roosevelt
resident fish has been included in the Final EIS.

The Supplemental EIS on Lake Roosevelt drawdowns will include information on human
health impacts and the exposure pathways identified in the document cited.

See the response to Comment 3-39. The Draft EIS assumptions clearly state the existing
conditions of sloughing and outline the potential issues addressing sloughing during the
proposed drawdown. As such, no additional mitigation measures are necessary at this time.
Should potential impacts be identified during the project-level evaluations conducted for the
proposed drawdowns, specific mitigation measures will be developed to address them.

Text in Sections 3.10.1 and 3.2.2 has been updated to reflect this comment. Please refer to a
Programmatic EIS Master Response regarding the level of detail in this Programmatic EIS.

The Spokane Tribe’s interest in Lake Roosevelt and the Management Program is
acknowledged. Ecology continues to invite and welcome Spokane Tribe’s participation in
the development of the Management Program. Ecology will coordinate with the Spokane
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4-14.

4-15.

4-16.

4-17.

4-18.

4-19.

4-20.
4-21.

4-22.

4-23.
4-24.

4-25.

4-26.

4-27.

Tribe as the Supplemental EIS on Lake Roosevelt drawdowns is prepared.
See the response to Comment 4-6.

The applicability of the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA) to the Teck Cominco contamination of Lake Roosevelt is the
subject of ongoing legal rulings. The Ninth Circuit Court of Appeals ruled in July 2006 that
CERCLA does apply to Teck Cominco even though the contamination originated in Canada.
Teck Cominco requested a new hearing on that decision. Ecology will continue to monitor
the outcome of this legal ruling to determine if CERCLA requirements are relevant.

A footnote was added to Table 3-3 to address this comment.

Comment noted. Ecology will work to strengthen current coordination efforts and enhance
that coordination in the future.

These issues are addressed in Section 5.1.1.9.

Ecology will coordinate with the Spokane Tribe as site specific studies are conducted and to
negotiate appropriate mitigation measures.

The issue of increased vandalism is addressed in Section 5.1.1.9.
See the response to Comment 4-19.

Comment noted. The range of potential impact is outlined in the Programmatic EIS. A more
detailed discussion of potential impacts to the Lake Roosevelt fishery will be considered in
the Supplemental EIS that Ecology will prepare on Lake Roosevelt drawdowns.

See the response to Comment 4-22.
See the response to Comment 4-22.

As noted in Section 5.1.1.7, Ecology anticipates few short-term and no long-term
socioeconomic impacts on the local economy from the proposed actions; however, Ecology
will further evaluate the potential impacts associated with the proposed drawdowns in the
Supplemental EIS. Ecology will continue to coordinate with irrigators and fish managers
along the entire length of the Columbia River, to ensure that management approaches are
balanced.

It is acknowledged in Section 5.1.1.6 that reduced lake elevations in Lake Roosevelt could
result in negative impacts to fish. These and other potential impacts will be discussed in the
Supplemental EIS on Lake Roosevelt drawdowns. Temperature impacts of specific
reservoirs will be evaluated during project specific environmental review. See the Master
Responses regarding Future Studies for Off Channel Reservoir Proposals.

Comment noted.





