


































































ISF RULE 
PRELIMINARY COST BENEFIT, MAXIMUM NET 
BENEFIT, AND LEAST BURDENSOME ANALYSIS 

Dennis Schultz 
7/5/09 

 
GENERAL COMMENTS 

• This analysis does not present any other alternatives 
other than DOE’s internally developed plan.  This gives 
our locally elected officials no choice but to accept DOE’s 
plan or face the stoppage of all building permits in the 
area. 

• All costs of this rule will fall upon the property owners 
and the small businesses within the Area. 

• The Conservation Standard is applied to all the sub-
basins in the Area, yet, it is only needed in part of the 
Area.  This puts an unneeded economic burden on most 
of the Area where it is not needed.  What is the cost of this 
burden? 

• The whole basis of this rule is based on the theory of 
‘Instantaneous Conductivity’ between ground water and 
the streams. (If a gallon of water is drawn from a well, it 
instantaneously lowers the level of the basin stream by a 
gallon), regardless of the distance from the stream or the 
properties of the aquifer it is drawing from.  It also 
assumes that wells located at higher elevations will draw 
water uphill into the wells. 

• This county is not threatened with runaway development.  
In the rural areas it is almost impossible to subdivide and 
develop property. 

• The growth projections used, are based on a growth 
boom 2006 and earlier.  In the three years since than, 
growth has slowed to a point that the CETED projections 
have not been met. 



 
PROBABLE COSTS 
 

• Loss of land value 
1. It ignores the loss of land value in the Chimacum 

Basin.  There are over 500 un-built residential 
properties in the basin.  At least 400 of these properties 
will become un-buildable due to lack of water.  400 
properties of at least 5 acres (many are 10 and 20 
acres) worth $20,000 per acre at current prices equate 
to a real estate value of over $40,000,000.  With this 
rule their value will drop to $200,000 (current 
unusable open space value).  This is a loss of 
$39,800,000 that is missing from the analysis. 

2. People have purchased land or plan to purchase land 
in rural areas to have a ‘rural lifestyle’.  This lifestyle 
usually includes plans to have a garden, or an orchard, 
or to raise some livestock, or to start a small farm.  The 
proposed 350gpd allowance will not allow them to 
realize these dreams.  This will drive down the value of 
this land as it is no longer desirable and potential 
buyers will purchase property elsewhere.  And the 
people who have already purchased land will lose a 
large part of their equity in their land.  Perhaps the 
Real Estate industry can come up with a rough 
estimate of the amount of this loss – both in lower 
property values and lost sales. 

• COST to Agriculture 
1. This rule will have a major impact on Agriculture in 

the Area.  Most of the area will not have any water for 
Agriculture. The future of Agriculture in Jefferson 
County is in the small specialty farm business.  This 
type of farm usually can exist using a 5,000gpd Permit 
Exempt Well.  The people starting these farms usually 



do not have the financial resources to make a large 
investment and the time to wait for a Water Right. 

2.  Small farms of this type are usually located away from 
the rich bottomland along the creek beds because of 
the unavailability and high cost of these lands.  

3.  Allowing only a limited number of Ag wells in only a 
few areas will deter many of these farms from starting. 

4.  The local Farmers Markets are dependent on having a 
number of new small farmers entering the market 
every year as older farmers retire or develop a 
customer base to sell to outside of the farmers markets.  
This will cause a decline and possibly the end to some 
Farmers Markets. 

• Cost of studies and permits 
1. The cost to have a study showing ground water 

‘discontinuity’ or to prepare and implement a 
mitigation plan is beyond the means of most property 
owners.  Yet these are the alternatives given to get 
more water. 

2. The cost of additional permits for such things as 
rainwater catchment and/or other water storage 
systems is not well defined.   

 
Table 2 

 
The Cost Summary is missing any data for loss of value in 
real estate as outlined above.  Some of this loss can be 
directly quantified (Chimacum Basin) and some are very 
apparent, but are hard to quantify. These losses will 
become important as land values decrease due to this 
Rule. This Table is incomplete – it needs to be redone. 
 
 
 
 



BENEFIT ANALYSIS 
 
This is based on Permit Exempt wells pumping 5,000gpd and 
instantaneously reducing stream flows by that amount.  It also 
assumes that wells will be pumped at the 5,000gpd rate 
continuously.  This is a myth and has been disproven by a few 
studies in the area.   
 
Table 3 
 

The benefits in Table 3 are based on 100% consumptive 
use by Permit Exempt wells.  There is no data available 
for actual withdrawal rate for the existing Permit Exempt 
wells.  Common sense says that actual use is far less.  
There is no good data determining just what percentage 
of withdrawals are consumptive.  Appendix 5 is flawed in 
its assumption that 90% of water withdrawn is 
consumptive.  Most of the irrigation water drawn from 
Permit Exempt wells is used for drip or spot watering.  A 
significant amount of this water is returned to the 
ground.  There just isn’t enough water to run rows of 
sprinklers or to flood irrigate in this area.  Thus Table 3 
is flawed in its assessment of water used due to its 
assumption of Hydraulic Continuity and consumptive use 
of water. 
 

Availability without the Reserves 
 

• Assumes that all sub-basins would be ‘water short’ and 
will require some type of storage.  In fact most of the 
basins have adequate water for future development and 
will never need a catchment system.  And, some of the 
areas do not have enough annual rainfall to support or fill 
a catchment system that would hold a 3 months supply. 



• It assumes that all 690 new homes will have to put in 
water storage at a cost of at least $16,250,000.   

• The claim of this as benefit from the reserves is totally 
erroneous!  Remove it from the table! 

 
Improved Water Management 
 
This is supposed to be a Water Management Plan.  It is in fact 
a set of water use restrictions.  What is really needed is a study 
to determine where water shortage is a problem and where 
water is abundant.  We need to know how to better use our 
water.  A ‘One Size Fits All’ solution is no solution. 
 
APPENDIX 5 
 
The major error in this analysis is the assumption and use of 
‘Instantaneous Hydraulic Continuity’ for the analysis and then 
putting in a disclaimer that they know this is not true.  This 
makes the whole analysis an academic exercise and worthless 
in the real world.   
 
The use of the cost of the Marrowstone Island water system for 
supplying water to the SIPZ areas is probably unrealistic. The 
Marrow stone system flows from Chimacum, through Indian 
Island, across the bay, and then on to the users.  A local water 
system should be far less costly. 
 
 
Dennis Schultz 
250 N Jacob Miller Rd 
Port Townsend, WA 98368 
360-379-0338 
dschultz@waypt.com  

mailto:dschultz@waypt.com


 

[Sent via e-mail to cyne461@ecy.wa.gov]  

January 4, 2010  

Cynthia Nelson  

Washington Department of Ecology  

PO Box 47600  

Olympia WA 98504-7700  

RE: Initial Comments on Draft Version of WAC Chapter 173-518  Dungeness Instream Flow Rule  

Dear Cynthia:  

Washington REALTORS® represents the interests of approximately 18,000 members and their  

clients on matters relating to the development and transfer of residential and commercial real estate.  

We appreciate the opportunity to submit initial comments on Ecology draft version of WAC Chapter  

173-518, the proposed Dungeness Basin Instream Flow Rule (“ISF Rule”), and request that our  

comments be included in the agency’s rulemaking record.  

As you know, the proposed ISF Rule, and the recently adopted WAC Chapter 173-517 instream flow  

rule for the Quilcene basin are of great concern to our local members. This letter includes comments  

on the rule language as well as suggestions on analysis that should be conducted during the formal  

rulemaking process.  

1. Proposed Flow Levels Are Not “Minimum Flows” and Exceed Ecology’s Statutory  

Authority.  

Ecology’s authority to adopt minimum instream flow is provided in Chapter 90.22 and 90.54 RCW,  

and both provide authority to Ecology adopt only “minimum” or “base” flows. RCW 90.22.010  

provides that Ecology “may establish minimum water flows or levels . . . “ RCW 90.54.020(3)(a)  

states that rivers and streams “shall be retained with baseflows . . .” Ecology lacks authority to adopt  

instream flow levels that are not true “minimum flows” or “baseflows.” Ecology has defined “baseflow”  



as “that component of streamflow derived from groundwater inflow or discharge.” Sinclair and Pitts,  

Estimated Baseflow Characteristics of Selected Rivers and Streams, Ecology Water Supply Bulletin  

No. 60, Pub. No 99-327 (October 1999).  

The flow levels proposed by the ISF Rule are contrary to the statutory authority granted to Ecology to  

set flows. A 1986 client advice letter from the Office of the Attorney General to Ecology describes the  

extent of Ecology’s instream flow rulemaking authority. Notably, this letter was written by Senior  

Assistant Attorney General Charles B. Roe, a preeminent water lawyer and original drafter of the  

statutes in question. The opinion of the Attorney General’s Office, was as follows:  

. . . The intent was, simply stated, that streams with certain values were not to be dried up or  

reduced to trickles. Rather, flows, usually of an amount extending to a limited portion of a  

stream’s natural flow were to be retained in order to protect instream values of the stream from  

total relinquishment. Of import here, the thrust of the 1967 legislation was not designed to  

maintain a flow in excess of the smallest amount necessary to satisfy the protection and  

preservation values and objectives just noted . . .  

Letter from Office of the Attorney General to Eugene F. Wallace, Program Manager for Water  

Resources, dated February 20, 1986, at 8.  

The Attorney General letter further describes a two-step process under which flows that may be  

higher than a true minimum flow may be adopted through a “maximum net benefit” legal framework.  

The two-step maximum net benefit process is described (again, by Mr. Roe) in the Washington State  

Bar Association’s Real Property Deskbook:  

Of import here, the 1967 and 1971 legislation was not designed to maintain a ‘minimum’ flow in  

excess of the smallest amount reasonably necessary to satisfy the protection and preservation  

of such values. It was not, however, the legislative intent to preclude [Ecology’s] power, in  

appropriate factual situations, to establish higher or ‘enhanced’ instream flows than those  

established under the minimum flows provided by RCW 90.22.010.  



 

WSBA Real Property Desk Book, Water Rights, § 117.9(1)(b), p. 132-133.  

The PCHB has also confirmed that instream flows are to be minimum flows, which may be increased  

only through the two-step maximum net benefits test – i.e., that the initial flow level is a true baseflow,  

not an optimal fish flow:  

“Tacoma first urges that base flows may not be set at levels which provide the optimum flow  

regime for fish. We agree . . . “  

PUD No. 1 of Jefferson County et al. v. Ecology et al., PCHB No. 86-118 (1988).  

Perhaps more importantly, the PCHB has also concluded that Ecology’s instream flow authority  

enables it only to protect existing instream flows, not establish flows beyond actual flows to provide a  

“restoration” level of instream flow protection:  

The optimum fish flows adopted as base flows by Ecology are also inconsistent with the  

statutory authorization for base flows. Base flows, as authorized at RCW 90.54.020(3)(a), are  

those ‘necessary to provide for preservation of’ fish and related values. The term  

‘preservation’ is not specifically defined, nor ambiguous. . . the term ‘preservation’ means ‘the  

act of preserving’ . . .  

The evidence in this matter is that the optimum fish flows adopted as base flows enhance fish  

habitat beyond that provided by the river in its natural state. This is inconsistent with the  

statutory plan that base flows ‘keep safe’ or preserve fish habitat, rather than enhance it.  

Id.  

The proposed instream flow levels for the Dungeness River far exceed actual flow levels, and are not  

minimum flows. Specifically, the proposed flows for August, September, and October are 180 cfs.  

Using the date of September 1, this flow level has only been reached once since 2000.  

 

  



Year  

USGS Flows for Dungeness River  

2009 112 cfs  

2008 166 cfs  

2007 148 cfs  

2006 140 cfs  

2005 99 cfs  

2004 173 cfs  

2003 157 cfs  

2002 96 cfs  

2001 148 cfs  

2000 200 cfs  

See http://waterdata.usgs.gov/nwis/uv?12048000 (USGS flow gauge data for Dungeness  

River).  

2. Exempt Well Withdrawals Are Not Causing Significant Impact on Streamflows.  

Like in other instream flow rules recently adopted by Ecology, an underlying assumption is that  

impacts to streamflows have been directly caused by increased reliance on exempt groundwater  

wells that capture groundwater that otherwise would provide instream flow. While wells of a certain  

depth and location will capture groundwater that provide baseflow, the presumption that all wells must  

be regulated to protect surface water flows is not supported by the specific hydrogeology in WRIA 18.  

While certain documents relating to the ISF Rule assume that the reliance on exempt wells over the  

past 30 years has caused instream flow impacts, actual flow data does not support this presumption.  

Specifically, see flow data again for September 1 for the period of record from 1937 to 1948:  

 

 



Year  

USGS Flows for Dungeness River  

1948 162 cfs  

1947 146 cfs  

1946 237 cfs  

1945 143 cfs  

1944 97 cfs  

1943 174 cfs  

1942 140 cfs  

1941 212 cfs  

1940 162 cfs  

1939 156 cfs  

1938 160 cfs  

1937 174 cfs  

The flow levels on September 1 for this historical period of record are similar to actual flows on  

September 1 from the past decade – in spite of the increasing reliance on exempt groundwater  

withdrawals that appears to be a cause of Ecology’s concern for streamflows. While a short answer  

may be that changes in irrigation practices toward more efficient irrigation diversion and delivery  

methods has resulted in streamflow improvements that more than offset any groundwater withdrawal  

impacts, the reality is that far more will be done to protect streamflows by focusing efforts on  

continuing to improve the efficiency of all surface and groundwater diversions.  

 

3. Proposed ISF and Consistency with Local Land Use Plans and Zoning – Further Analysis  

of Land Use Conflicts is Required.  

 



REALTORS® are greatly concerned that the availability of water in the proposed ISF Rule is  

inconsistent with land use plans and zoning adopted at the local level. Throughout WRIA 18, our  

members have assisted clients with transactions in which future development of vacant parcels relies  

on the use of exempt wells. Hundreds of such parcels of developable land exist within WRIA 18, and  

are part of Clallam County’s land use plan adopted under the Growth Management Act. While the  

owners of these parcels believe water will be available in the future, the reality is that the groundwater  

reservations in the proposed ISF Rule will result in unbuildable lots, causing a severe loss of value to  

ordinary citizens.  

ne of the ironies of the conflict with land use plans and zoning created by Ecology’s proposed ISF  

Rule is that it is the exact conflict that the Legislature sought to avoid through the watershed planning  

process – a process implemented in WRIA 18. Under RCW 90.82.070(1)(e), each watershed plan  

shall include “an estimate of the water needed in the future for use in the management area.”  

Because the watershed plan was developed for WRIA 18 and approved by the Clallam County  

Commissioners, this information should be put to use. Specifically, Ecology should review the  

amount of water necessary to implement the County’s land use plan and ensure that sufficient water  

is made available to avoid a conflict between its own ISF Rule and the Growth Management Act.  

A meaningful analysis of the future conflict between ISF rules and local land use plans has been  

notably absent from the recent ISF rules adopted by Ecology. This is unfair both to the local  

governments who have spent significant time and expense to complying with the planning  

requirements of the GMA, and to local landowners who have purchased vacant land that at the time  

of purchase was buildable – but in the future may not be because of the limited water reservations in  

the ISF Rule. REALTORS® request that during the formal rulemaking period, Ecology provide a  

meaningful analysis of whether the water available for future domestic use in WRIA 18 will allow for  

implementation of local land use plans based on existing zoning.  

  



We don’t believe this is asking much – in fact, the Administrative Procedures Act already requires it.  

Under the APA, Ecology is required to “coordinate the rule, to the maximum extent practicable, with  

other federal, state, and local laws applicable to the same activity or subject matter.” RCW  

34.05.328(1)(i). The primary regulatory impact of the proposed ISF Rule will be to limit or condition  

rural development in certain areas of WRIA 18. Obviously, this is the same “activity or subject matter”  

regulated by the GMA itself, which requires local governments to adopt a comprehensive land use  

plan specifically including a “rural element” that allows rural development consistent with rural  

character.  

At this point, we don’t see how the proposed ISF Rule is coordinated at all with the county’s  

comprehensive plan or with the specific zoning that has been adopted in many parts of the county.  

For example, some of the limited groundwater reservations provide enough water only for 2 or 3  

additional exempt wells to be drilled – far short of the number of buildable lots in those sub-basins. If  

Ecology is going to adopt a regulation that renders a significant number of lots unbuildable or  

imposes mitigation requirements on those lots, Ecology should be straightforward with those  

landowners about the future impact of its regulation.  

Finally, Ecology failure to provide sufficient water supply through the proposed ISF Rule violates  

RCW 90.54.020(5), one of the fundamental requirements of the state’s Water Resources Act. This  

provisions states that “Adequate and safe supplies of water shall be preserved and protected in  

potable condition to satisfy human domestic needs.” The policy enacted by the Legislature that  

adequate potable water for human domestic needs “shall be preserved and protected” could not be  

stated more clearly. An ISF Rule that violates statutory authority by adopting more than minimum  

flows while failing to provide sufficient water for future domestic uses clearly violates the Water  

Resources Act.  

4. Ecology Must Conduct Accurate Small Business Economic Impact Statement and Cost  

Benefit Analysis of Proposed ISF Rule.  



 

Under the APA, Ecology is required to conduct both a Small Business Economic Impact Statement  

(SBEIS) and Cost-Benefit Analysis. REALTORS® ask that unlike the recent SBEIS and cost-benefit  

analysis conducted in the WRIA 17 rulemaking, that the analysis for the proposed ISF Rule  

specifically analyze (a) negative economic impacts to construction and real estate caused by limiting  

the water available for domestic use; (b) increased development costs associated with mitigation  

plans; (c) reductions in property value to landowners; and (d) lost local and state tax revenues  

associated with unbuildable property.  

We hope that Ecology’s economic analysis in WRIA 18 will avoid whatever methodology resulted in  

the extremely dubious conclusions in WRIA 17. For example, the WRIA 17 analysis concluded that  

as a consequence of adopting the instream flow rule, 819 new jobs will be created. For example, 384  

jobs would be created in the construction sector, and 20 jobs in real estate. It is absurd for Ecology to  

assert that a rule placing a fixed limit on the supply of water available for future residential growth  

would result in a net gain of over 800 jobs, and specific gains in residential construction and real  

estate that would not occur otherwise. While we understand that the role of an agency in rulemaking  

is to produce analysis that defends the agency decision, the conclusion that instream flow rules  

actually create jobs in real estate and construction that would not exist absent the rule does not pass  

the straight face test.  

5. Under Washington Water Law, Priority Date for Exempt Wells, Like Other Beneficial Uses,  

Must Be Based on Relation-Back Doctrine  

Ecology’s draft ISF Rule states that the priority date for exempt wells will be the date that water is put  

to beneficial use. Proposed WAC 173-518-070(4) states as follows: “The priority date of a  

withdrawal under the permit exemption in RCW 90.44.050, is the date upon which water is first put to  

beneficial use.”  

 



Ecology’s conclusion that a water users priority and the right to use water is established only upon  

beneficial use is inconsistent with both the historical common law of water rights, and how the State  

Legislature codified the relation back doctrine. Ecology’s current interpretation creates significant risk  

for lenders, homebuilders, and homebuyers and should be carefully examined and modified.  

“The relation back doctrine was created under the principles of equity to allow an appropriator  

to receive as a priority date the date the appropriator first initiated the use of water and not  

later when the appropriation was completed. The ability to receive the early priority date  

depended on the appropriator’s diligence in applying water to use.  

An Introduction to Washington Water Law, Office of the Attorney General, January 2000, at  

III:27, citing RCW 90.03.340 and Hunter Land Co. v. Laugenour, 140 Wn. 558, 565 (1926).  

The relation back doctrine is relevant to the process used to develop new housing in order to provide  

certainty to lenders, builders, and homebuyers. If the right to use water for domestic use is not  

actually obtained until the time of beneficial use, lenders and homebuilders are at significant risk that  

water may not be available. In the development process, the time from when a construction loan is  

issued to when the house is completed by a builder and then sold to a homebuyer can often take a  

number of years. During this period of time, the local government will have to determine whether  

water is available under RCW 19.27.097 in order for a building permit to be issued. The priority date  

for this type of project should relate back to when the project was first initiated, to protect the  

investments of the lender and builders, and so that consumers know that water will be available.  

The structure of the mitigation requirements in the proposed ISF Rule further require that the priority  

date should be based on the relation back doctrine. The proposed ISF Rule would mandate that  

mitigation plans include financial assurances such as bank letters of credit, a cash deposit, negotiable  

securities, savings certificates, or surety bonds. See Proposed WAC 173-518-080. Even though  

such assurance would be provided by water users, Ecology appears to offer to no security in return –  

the priority date is part of the assurance to lenders and buyers as to the validity of water supply and  



viability of the project. Ecology should not impose costly and complicated mitigation requirements  

and yet be unwilling to provide regulatory assurance in return.  

For permitted water rights, the relation back doctrine was codified so that the “date of filing of the  

original application” becomes the priority date. RCW 90.03.340. Because exempt wells require no  

application, the analogous point in time would be the notice of intent filed by a well driller. So long as  

the project is developed and completed with due diligence, the priority date should relate back to the  

date of the notice.  

Further, Ecology’s conclusion in the proposed ISF Rule that the priority date of an exempt withdrawal  

is the date of beneficial use is inconsistent with how it has dealt with the same legal issue in other  

instream flow rules. For example, in Chapter 173-503 WAC, the Skagit Basin Instream Flow Rule,  

the rule provides that exempt withdrawals based on a reservation of water have a priority date of the  

date of rule adoption when the water reservation was established. For other exempt withdrawals, the  

Skagit Instream Flow Rule does not provide a date of priority. This is likely correct, since the exact  

priority date of an exempt withdrawal may be based on fact specific considerations. In any case,  

Ecology should not be adopting instream flow rules in different parts of the state that are based on  

different legal standards.  

6. Ecology Lacks Authority to Condition Beneficial Use of Water from Exempt Well on  

Obtaining Permit for Residential Structure.  

The error in Ecology’s conclusion that the date of beneficial use of an exempt well determines its  

priority date is further compounded by its conclusion that “for domestic use, beneficial use shall not  

be considered to occur until water is used within a permitted residential structure.” Proposed WAC  

173-518-070(4). By creating the additional legal requirement that beneficial use of water from an  

exempt well does not occur until a local government has issued a permit, Ecology is unlawfully  

conditioning the use of an exempt well on the action of a local government. What constitutes  

“beneficial use” of water is determined by the state water code (See RCW 90.54.020(1)), not by the  



action of local government.  

Further, it is common for construction projects to use (if not require) beneficial use of water at the  

construction site for uses such as dust control, fire suppression, potable consumption, concrete  

mixing, and other construction-related uses. Owner-builders often live on-site during construction, not  

in the “permitted residential structure,” but in a temporary structure or recreational vehicle. Such uses  

of water clearly establish beneficial use.  

7. Proposed ISF Rule Must Be Reviewed To Determine Whether It Is Constitutional.  

The proposed ISF Rule imposes its regulatory burden solely on water uses that are junior to the  

priority date of the adoption of the rule. Because all senior uses are not subject to the rule, even  

though most junior uses will be small withdrawals of water under the exempt well statute, Ecology  

should review the proposed ISF Rule to determine whether it meets constitutional requirements. In  

2008, the Washington State Court of Appeals, Division I, issued a decision invalidating a King County  

ordinance in part on grounds that King County failed to show that the regulatory restriction on  

property owners subject to the ordinance was proportional to the impact caused by those property  

owners. Citizens’ Alliance for Property Rights v. Sims, 145 Wn.App 649 (2008).  

Small exempt groundwater withdrawals will have little or no impact on surface waters in comparison  

to large groundwater withdrawals or diversions directly from the surface water source. Thus, there is  

no “proportionality” in the proposed ISF Rule. As the Court said in the CAPR decision,  

These holdings are consistent with the fundamental purpose of the Takings Clause, which is not to  

bar government from requiring a developer to deal with problems of the developer's own making, but  

which is “to bar Government from forcing some people alone to bear public burdens which, in all  

fairness and justice, should be borne by the public as a whole.” Id. at 669, citing Burton v. Clark  

County, 91 Wn.App. 505, 521-22 (1998) and quoting Dolan v. Tigard, 512 U.S. 374 at 384.  

Ecology’s proposed ISF Rule clearly lacks the proportionality necessary to pass muster under a  

constitutional analysis. We believe Ecology should review the proposed ISF Rule under the Attorney  



General’s Memorandum for Avoiding Unconstitutional Takings of Property established under RCW  

36.70A.370 during the formal rulemaking process.  

8 Ecology Should Not Proceed With Rule Adoption Until Mitigation Programs Are in Place.  

As it has done in other basins, Ecology appears poised to move forward with rule adoption without  

having mitigation programs in place. As an initial comment on mitigation, many of the areas that  

would be subject to groundwater closures absent mitigation likely have little impact on surface water  

flows. Yet, mitigation will be required across the basin regardless of the specific impacts of a  

proposed withdrawal.  

The promise of having a functional, affordable, and rational mitigation program in place at some  

unknown point in the future after the adoption of an Ecology rule has been problematic in other parts  

of the state. The strategy of first closing basins through rulemaking and only then developing  

mitigation strategies is a bad idea that should not be repeated. As evidenced by regulatory closures  

enacted by Ecology in Skagit or Kittitas Counties, the closure logically results in motivating people  

seeking to use water before the reservations are depleted (Skagit) or a dramatic increase in the cost  

of water for transfer that could be part of a mitigation program (Kittitas). By closing a basin first, and  

then seeking to obtain water rights for mitigation, Ecology creates exclusively a seller’s market that  

drives up costs that will ultimately be paid by homeowners.  

During the rulemaking process, it is impossible to analyze the true impacts of the rule because there  

is no mitigation plan or requirements in place: will mitigation sufficient for an average single-family  

house cost $1,000 or $20,000; will mitigation plan approval take one week or one year? Ecology  

must seek to develop mitigation requirements as part of the rule itself, so that regulated entities can  

understand the rule and its impacts. While premise for requiring mitigation in many parts of the basin  

is dubious, at the least, the mitigation requirements must be integrated into the local land use  

approval process. Homeowners and small builders should be expected to possess expertise in  

hydrogeology or provide Ecology or local governments with costly consultant reviews in order to  



obtain building permits.  

Thank you for the opportunity to provide initial comments on the draft ISF Rule.  

Sincerely,  

Bill Riley, President  

Washington REALTORS®  

cc: Clallam County Board of Commissioners  

 Sen. Jim Hargrove  

 Rep. Lynn Kessler  

 Rep. Kevin Van De Wege 



























State of
Washington

House of
Representatives

Joint Administrative Rules Review Committee

2nd Floor, John L. O'Brien Building
Representative Hasegawa, Chair
PO Box 40600

Olympia, WA 98504-0600

June 25, 2010

Mr. Dennis Schultz, President
Olympic Stewardship Foundation
250 North Jacob Miller Road

Port Townsend, Washington 98368

Dear Mr. Schultz,

Ydursubmittal petitioning the Joint Administrative Rules Review Committee (JARRC or Committee) to
review rules adopted by the Department of Ecology (Department) regarding the Water Resources
Management Program for the Quilcene-Snow Water Resource Inventory Area (WRlA 17), Chapter 173
517 WAC, has been considered. The purpose of this letter is to advise you of the outcome of the review
of your petition.

JARRC Background
As you know, the JARRC is a joint legislative committee charged with oversight over executive agency
rulemaking. It has the authority to examine three main issues: (a) whether a rule is consistent with the
intent of the Legislature as expressed by the statute the rule implements, (b) whether the rule was adopted
in accordance with the law (i.e., in accordance with the Administrative Procedures Act and the Regulatory
Fairness Act), and (c) whether a policy or interpretive stfltement is being used in lieu of a rule.

I

The JARRC has selective jurisdiction, meaning that it is not required by law to conduct hearings on every
petition it receives. In addition, while the JARRC may review petitions addressing one or more of the
three issues outlined above, the Committee does not review the policy behind the rules. In other words,
the JARRC is not authorized to consider whether the substance of a rule is good or bad.

Finally, due to constitutional separation of powers principles the JARRC is not authorized to suspend or
repeal a rule or to order an agency to amend or repeal a rule, even if the Committee finds that an agency
has exceeded its statutory authority.

Petition Summary
Your petition makes several arguments supporting your position that the Department lacks the authority
to adopt some or all of Chapter 173-517 WAC. I understand your primary arguments to include the
following, which I have briefly summarized below:
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• The Department is not authorized to adopt WAC 173-517-120, the conservation standard for new
permit exempt wells, because the rule restricts water usage in an amount inconsistent with the
plain language of RCW 90.44.050. In addition, the petition further argues that Attorney General
Opinion (AGO) No.6, dated September 21,2009, supports this position.

• Although WAC 173-517-030 requires certain users to implement an approved mitigation plan,
the Department does not have a mitigation program in place. The lack of a mitigation program
has caused problems in other areas of the state; therefore, the Department should be required to
have a mitigation program in place prior to rule adoption.

• There are inconsistencies between various rules adopted by the Department under state water
rights laws, Title 90 RCW, and local plan and land use zoning requirements of the Growth
Management Act (GMA). As a result, the Department is not authorized to adopt rules that are
inconsistent with the GMA.

• The Department's rules result in a failure to provide adequate water for future domestic use,
which violates the Water Resource Act of 1971, Chapter 90.54 RCW.

• The Department's authority to adopt minimum in-stream flow is limited to "true" minimum flows
or base flows and the flow levels set by the Department are not "true" flows. As a result, the
flows set by the Department are contrary to legislative intent of RCW 90.54.020(3)(a) and
90.22.010.

• The Department has failed to comply with the requirements the Regulatory Fairness Act, Chapter
19.85 RCW, by failing to consider the impact on three major industries located within rural areas
that are subject to these rules. The Small Business Economic Impact Statement (SBEIS)
submitted by the Department is not accurate or realistic.

Discussion

First of all, I want to thank you for the thorough and thoughtful petition that you submitted. The subject
matter is extremely complex, and I understand that the issues and concerns you raise in your petition have
undergone lengthy discussion by many interested parties and stakeholders.

It is my opinion that the issues you raise require the attention of the legislative standing policy
committees that have expertise in this extremely complex issue. My reasons for reaching this conclusion
are briefly outlined below:

• There is a clear disagreement related to the interpretation of RCW 90.44.050 and whether the
Department is authorized to exercise its discretion to restrict water usage, as provided in WAC
173-517-120, in furtherance of its duties to protect the state's waters. The AGO reaches one
conclusion, but that Opinion is advisory only and mayor may not reflect the intent of the
Legislature. Based on the lingering different interpretations of the Department's authority
subsequent to the issuance of the AGO, it is highly unlikely that the JARRC could dispense with
the differing opinions and come to a clear understanding of legislative intent in this matter.

• Whether the Department should have a mitigation plan or program in place prior to adoption of
these rules is a valid issue to raise; however, it is an issue that is outside of the JARRe's
jurisdiction.
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• The observation that there are possible inconsistencies between some provisions of Title 90 and
the Growth Management Act may, in fact, be accurate. However, it appears that the Department
has adopted rules consistent with the broad authority established in Title 90, and the issue of
inconsistencies between the GMA and Title 90 is outside the scope of the JARRC's jurisdiction.
This is, however, an issue that should be considered by the relevant standing policy committees
of the Legislature.

• There is no statutory definition of "adequate" water supplies for domestic use, and the
Department is not subject to a direct statutory obligation to provide water to all domestic users
without regard to other statutory considerations, discretion, and duties. The statute cited, RCW
90.54.020(5), is a "general declaration of fundamentals" that must guide the Department's actions;
it does not provide detailed parameters to define such terms as "adequate," and the Department's
rulemaking actions are not clearly inconsistent with its authority.

• The Department has extensive authority to protect the waters of this state, including but not
limited to the authority provided in RCWs 90.54.030 - 050. State law does not define "minimum
flows" or "base flows". The Department is statutorily granted the discretion to establish the
appropriate flows by rule for the stated purposes. Nothing in the petition establishes that the rules
adopted by the Department are in conflict with their authority.

• Regarding the concerns raised related to the Regulatory Fairness Act and the sufficiency of the
SBEIS, these matters are best considered by the standing policy committees of the Legislature in
conjunction with the substantive issues raised in your petition.

Conclusion

I sincerely appreciate the time you took to present your arguments to the Committee. For all of the
foregoing reasons, it is my opinion that these extremely complex issues are worthy of further
consideration by the standing policy committees in the House of Representatives and the Senate, which
will be aided by their expertise in the subject matter. As a result, the petition for JARRC review is
denied. However, I will forward this petition to the appropriate policy committees and I urge the
petitioner to work with the appropriate House and Senate legislators and staff.

Sincerely,

Representative Bob Hasegawa, Chair

cc: Rep. Joel Kretz, Vice Chair
Rep. Brian Blake
Rep. Bruce Chandler
Sen. Jim Honeyford
Rep. Timm Ormsby
Sen. Craig Pridemore
Sen. Phil Rockefeller

Rep. Norma Smith
Ms. Courtney Barnes
Ms. Diane Smith

JARRC Petition: WRIA 17 Page 3



ISF RULE  
SMALL BUSINESS ECONOMIC IMPACT ANALYSIS 

7/5/09 
Dennis Schultz 

 
GENERAL COMMENTS 

• All costs of this rule will fall upon the property owners 
and the small businesses within the Area. 

• This analysis assumes that without the Rule, there will be 
no change or growth within the Area for the period of the 
analysis. This is an unreal assumption.  This analysis 
must contain an analysis of what will happen if the Rule 
is delayed or not imposed.  This analysis skews all the 
possible benefits in favor of the Rule. Where is the 
comparison: Rule vs no Rule? 

• The Conservation Standard is applied to all the sub-
basins in the Area, yet, it is only needed in part of the 
Area.  Most of the basins in this area do not have a water 
shortage.  This puts an unneeded economic burden on 
most of the Area where it is not needed.  What is the cost 
of this burden? 

• It does not take into consideration the current economic 
state of the County which has changed dramatically since 
the period used for analysis.  This analysis needs to up-
dated for current economic conditions. 

• The four major industries in the area covered by 
WRIA17 are: Agriculture, Mining, Forestry, and 
Aquaculture. Yet, these are completely ignored in the 
analysis. Why were they left out? 

• This analysis does not take into consideration the unusual 
land use policies and zoning in effect in Jefferson County.   

• There is almost no land zoned for Retail, Manufacturing, 
Distribution, or Service Industries in the Area.  Most of 
which are located in the city.  What little there is, is 



located in existing Water Service areas.  Given the 
political climate, this is very unlikely to change. 

• The whole basis of this rule is based on the theory of 
‘Instantaneous Conductivity’ between ground water and 
the streams. (If a gallon of water is drawn from a well, it 
instantaneously lowers the level of the basin stream by a 
gallon), regardless of the distance from the stream or the 
properties of the aquifer it is drawing from.  It also 
assumes that wells located at higher elevations will draw 
water uphill into the wells.  It totally ignores existing 
studies, the geology of the basins, the probable existence 
of a lower disconnected aquifer, and the permeability of 
the aquifer formations. 

 
IMPACT ON SMALL BUSINESSES 

• Almost all of the businesses located in the Area are either: 
Home Based Businesses or Cottage Industries.  These are 
all that are allowed under the current Jefferson County 
Development Code.   

• Jefferson County does not require business licenses for 
these businesses.  And does not have any data on these 
businesses. 

• Most of these business pay taxes as personal income on 
Form 1040.  Therefore very little known about the type 
and nature of these businesses.  They are NOT included 
in any SIC Code reporting. 

• The impact of the proposed water rule on future 
businesses is totally unknown.  The major impact will be, 
that potential businesses will locate somewhere else in a 
more friendly business environment.  How many 
potential jobs will be lost? 

 
 
 



IMPACT ON AGRICULTURE 
 

• The future of Agriculture in Jefferson County is in the 
small specialty farm business.  This type of farm usually 
can exist using a 5,000gpd Permit Exempt Well.  The 
people starting these farms usually do not have the 
financial resources to make a large investment and the 
time to wait for a Water Right. 

• Small farms of this type are usually located away from 
the rich bottomland along the creek beds because of the 
unavailability and high cost of these lands.  

• Allowing only a limited number of Ag wells in only a few 
areas will deter many of these farms from starting. 

• The local Farmers Markets are dependent on having a 
number of new small farmers entering the market every 
year as older farmers retire or develop a customer base to 
sell to outside of the farmers markets.  This will cause a 
decline and possibly the end to some Farmers Markets. 

 
COSTS 
 

• Rainwater Catchment is touted as the solution to having 
more water available.  Will a ‘standard’ household 
rainwater catchment system meet Health Department 
standards for a business.  Will the benefit exceed the cost 
of designing, installing, and maintaining a catchment 
system?   

• Professional Services are very expensive and beyond the 
means of many business owners.  This Rule assumes that 
future water will users have the resources to pay for 
groundwater conductivity studies, mitigation planning 
and installation, and rainwater catchment systems if they 
want any water in excess of the minimum.  

 



SIC CODES 
 

• The use of SIC Code and USDA Agricultural data reports 
is worthless in this County.  Most of the possible data is 
lost because it is never reported as such to the respective 
agencies. 

 
EXPECTED JOBS CREATED OR LOST 
 

• This section is lacking any analysis about the alternatives 
if the rule is not implemented. 

• THIS ANALYSIS (TABLE 2) ASSUMES THAT ALL 
FUTURE GROWTH AND DEVELOPMENT WILL 
ONLY COME ABOUT AS A RESULT OF THE 
PROPOSED RULE.   

• Without the rule are DOE or Jefferson County going to 
put a freeze on all new development? 

• The model used (NAICS) is totally inappropriate for this 
county.  It assumes land use zoning and availability that 
does not exist.   

• Most of the jobs predicted in Table 2 will be located 
outside of Jefferson County where the current businesses 
(such as retail and manufacturing) are currently located 
and there is land for future growth. 

• Most of the people taking these jobs will elect to live close 
to the jobs as the cost of commuting and high cost of 
living will make rural Jefferson County unattractive. 

 
COMMUNITY INVOLVEMENT 
 

• Apparently Agriculture, Forestry, Mining and 
Aquaculture are not considered businesses by DOE. 



• They were not involved by DOE in the development of the 
proposed Rule even though they are the major businesses 
in the Area. 

• IN 2005 DOE MADE A COMMITMENT TO THE 
COMMUNITY TO WORK JOINTLY WITH 
STAKEHOLDERS TO DEVELOP THIS RULE.  THEY 
REPEATEDLY REFUSED TO SIT DOWN AND WORK 
OUT A WORKABLE WATER MANAGEMENT PLAN.  

• We are still waiting for DOE to keep its promise! 
 
SUMMARY 
 

• This is a very biased analysis.  It implies big benefits 
without showing where they will come from. IT NEEDS 
TO BE REDONE! 

• It is full of qualifiers such as: ‘might see’, ‘likely lower 
costs’, ‘could have added costs’, would be a large benefit’, 
etc. There are almost no statements proving real definite 
benefits.   

• The claim of 890 new homes, 819 new jobs, an annual 
labor income of $$25,000,000, and revenues of 
$34,500,000 are just wild optimistic guesses. 

 
Dennis Schultz 
250 N Jacob Miller Rd 
Port Townsend, WA 98368 
360-379-0338 
dschultz@waypt.com  
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ISF RULE  
PROPOSED WAC 173-517-xxx 

7/5/9 
Dennis Schultz 

 
RECOMMENDATIONS: 
 

1. Hold off on the Rule until the USGS Study of the 
Chimacum Basin and other on-going studies are 
complete.  There is no real justification for pushing 
through this rule except that DOE is behind schedule to 
implement this rule.  None of the other stake holders have 
any pressing need to implement the rule.  It will not put 
any more water in Chimacum Creek and probably will 
not result in any loss either. 

2. Keep the existing Permit Exempt Well rule.  Start a 
program to collect data on actual well use by asking users 
to voluntarily meter their usage and report the type of 
usage of the water, so you have real data for your Benefit 
Analysis instead of guessing the usage. 

3. Be realistic in analyzing ground water flow in the 
Chimacum Basin.  Forget your theory that water will 
flow uphill from streams to wells completed above the 
stream beds.  Admit that we do not have ‘Instantaneous 
Hydraulic Continuity’ between the wells and the creeks. 

4. Work with a stakeholder group to draw up a realistic 
water use plan that determines where water can be taken 
without harm to the streams and where water must be 
rationed.  This proposed set of water use restrictions has 
nothing of a constructive nature in it for users.  All it can 
do is create bad feelings toward DOE. 

5. Set the in-stream flow for Chimacum Creek to reflect the 
actual flow for recent history and forget the flows 
experienced 50 years ago.   

 



 
 
Section -060  
 

1. Needs to specify how often the Rule will be reviewed if a 
review is not called for earlier. 

2. Needs to specify who can call for a review, and what the 
procedure will be.  This Section is too vague. 

 
Section -120 
 
(2)(a) Sounds like anyone wanting a 5,000gpd use must submit 
a mitigation plan.  Is this a requirement in the other sections 
that specify 5,000gpd wells can be authorized?  If so it will 
make these wells too expensive for almost all potential users. 
 
CONSERVATION STANDARD 
 

1. Forget about setting a Conservation Standard until you 
have some hard data on which to base it.  

2. The current approach to the standard will do nothing but 
create bad feeling and economic hardship on property 
owners, particularly where it isn’t needed. 

3. Realize the economic impact a Conservation Standard 
will have on property values in areas where it is not 
needed. 

 
Section -130 
 
(3)(a) Does this mean that wells will or will not be allowed in 
the Port Townsend Service area?  How about wells for 
Agriculture? 
 
(3)(d) Just what is procedure to register and who will manage 
these registrations?  Will there be a limit on how many wells?  



Why do you insist on including the ‘un-named’ creek on the 
Quimper Peninsula when it has been shown to not be a 
Salmonid stream or to flow into salt water? 
 
Section -150 
 
(6) Specifies that no water is available for agriculture unless it 
is given in a Water Right.  What happened to the Permit 
Exempt 5,000gpd agriculture well? 
 
(8)Again, why not wait for the model before implementing 
these rules.  Why not wait for (8)(a) or (8)(b) ? 
 
Table 8 is inconsistent with Section -150. 
 
Section -160 
 
This section assumes unrealistic use of water, particularly for 
irrigation.  All irrigation water is not 100% consumptive.  
Furthermore, irrigation does not take place 24 hours a day 30 
days a month.  A typical irrigation plan is to water for a fixed 
period of time and then stop until it is needed again.  It is 
definitely stopped during harvest cycles.  And pumping is 
expensive, therefore, most farmers try to limit their pumping 
costs.  Most water rights are set to cover extreme dry spells 
(insurance against crop loss) not an average annual need.  A 
history of real data (voluntary metering) will give a much 
better picture of actual usage.   
 
Section -190 
 
(1)(b)  Just how do you propose to determine the number of 
stock that have historically ranged the property?  How about 
property boundary changes or changes in the type of livestock 



Such as changes from dairy to feeder calves or from horses to 
sheep? 
 
 
SUMMARY 
 
I have lived all my life in water short areas.  I believe in 
planning water use wisely.  You use the slogan “People, Farms, 
Fish’ for this rule.  Yet it gives all the benefits to the fish and it 
still won’t put any more water in the streams.  It will cause real 
economic hardships on the undeveloped property owners who 
typically that have all their personal assets tied up in their 
land. 
 
 
Dennis Schultz 
250 N Jacob Miller Rd 
Port Townsend, WA 98368 
360-379-0338 
dschultz@waypt.com  
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PETITION FOR ADOPTION, AMENDMENT, OR REPEAL  
OF A STATE ADMINISTRATIVE RULE (RCW 34.05.330)  
 
CHAPTER 173-517 WAC 
 
PETITIONER’S NAME  Dennis A Schultz, President, Olympic Stewardship 
Foundation  
 
TELEPHONE NUMBER  360-379-0338 e-mail  dschultz@waypt.com 
 
STREET ADDRESS 250 N Jacob Miller Rd 
 
CITY  Port Townsend STATE  WA ZIP CODE   98368 
 
AGENCY RESPONSIBLE FOR ADMINSTERING THE RULE  
Department of Ecology 
 
1. NEW: I am requesting that a new WAC be developed.  
I believe a new rule should be developed.  
The subject of this rule is:  
The rule will affect the following people:  
The need for the rule is:  
 
2. AMEND: I am requesting a change to existing WAC: 
 
3. REPEAL: I am requesting existing WAC be removed.  YES 
CHAPTER 173-517 WAC 

 
I believe this rule should be changed or repealed because (check one or more):  

• It does not do what it was intended to do. YES  
• It imposes unreasonable costs.   YES  
• It is applied differently to public and private parties.  
• It is not clear 
• It is no longer needed.  
• It is not authorized. The agency has no authority to make this rule.  
• It conflicts with another federal, state, or local law or rule. Please list number of the 

conflicting law or rule, if known:  
• It duplicates another federal, state or local law or rule. Please list number of the duplicate 

law or rule, if known: 
• Other (please explain):  The SMALL BUSINESS ECONOMIC IMPACT 

ANALYSIS does not meet the criteria of RCW 19.85.040 and the 
Findings in RCW 19.85.020.   SEE ATTACHED SHEETS (7 pages) for 
a detailed discussion and excerpts from the RCW’s . 

 
PETITIONER’S SIGNATURE   DATE  
 
Dennis A Schultz   December 29, 2009 
President,  
Olympic Stewardship Foundation 



 
 
Discussion 
 
 
This analysis uses the period from 1996 to mid 2006 as a base for making projections.  In 
those years, large developments such as Kala Point and the Port Ludlow Master planned 
Resort were built and largely completed.  

• Since that time no such developments have been planned or started.  
•  Building permits have dropped from over 400 in 2007 to 200 in 2008, to 

under 70 in 2009.  
• Most of the jobs and companies in construction and real estate have 

disappeared and the workers are unemployed or left the area.   
• This rule restricting water, particularly in those rural areas where there is no 

real water shortage, will depress real estate values as potential buyers realize 
that they will not be able to live the rural lifestyle they are looking for.  The 
equity loss for those with buildable properties that will not receive water in 
the Chimacum basin is on the order of at least $40,000,000.  

• The long time impact of this rule on property tax should be discussed in this 
section. 

• The drop to an average of 45 new homes a year from the current 70, will be an 
even greater loss of jobs and income in the construction industry – not a 
benefit  

• What about the approximately 1,000 current construction workers currently in 
this county?  Will they be put out of work, or expected to go elsewhere? 

 
This analysis assumes that if the Rule is not adopted, DOE will close the watershed to all 
new water uses.  If this happens, it will drive many businesses out of the county or force 
them to shut down.  It does not legitimately compare the benefit or costs of the rule 
against current conditions, or any other alternatives, but rather against conditions that it 
knows would be ruinous to the county and its residents, totally impractical and politically 
impossible if they were attempted.  This is using the WAC and DOE’s administrative 
powers as administrative blackmail:  ‘Do it our way or we will ruin you economically!” 
 
The $25,000,000 projected labor income (Table 2) calculates out to about a median 
family income of about $30,000 for the 819 new jobs that this rule will create.  This is 
defined by the federal government as ‘poverty level income’ not family supporting jobs!  
These families can not afford to live in this county. With a current unemployment rate 
over 10%, this county does not need this kind of help. This is not a benefit! 
 
The $35,000,000 benefit for new home construction is based on the alternative  that  
absolutely no new homes will be constructed between 2009 and 2025, i.e. DOE will close 
the watershed to all new water uses and put a freeze on all new construction. Even if this 
rule is put to use, it will cause a dramatic decrease in the building industry and jobs.  This 
$35,000,000 represents a major decrease in business income, not a benefit. The current 
building rate of 70 new homes a year represents $56,000,000 in income. 



 
Most of the industrial areas in Table 2 do not exist in this county. The NAICS based 
model used for this projection is not applicable to Jefferson County.  ‘The OFM 2002 
Washington Input-Output Model is used to predict a picture of the state’s economic 
structure including inter-industry linkages and the economy’s dependence on U.S. 
domestic and international markets’ (from OFM website).  It is not meant to be used to 
predict the economic structure of a rural county.  It does not have an intrastate industrial 
geographic location element. Many of the potential jobs in table 2 do not exist within a 
reasonable distance from Jefferson County.  If this model is the basis for the benefits 
analysis, it must be validated by some other justified method. Specifically, it ignored 
most of the small businesses in WRIA17.  Almost all of the small businesses in the area 
are ‘Home Based’ or ‘Cottage Industries’ as defined in the Jefferson County Unified 
Development Code. Jefferson County has no data about these businesses as it does not 
require a business license for them.  Owners of these businesses report their income on 
IRS Form 1040.  None of this business is found in the IRS SIC Code reporting data. The 
list of businesses used by Tryg Hoff is a very partial list full of errors.  Most, if not all of 
the businesses were never contacted by Hoff to validate his projections. A number of 
these businesses no longer exist.  Some of them cannot expand because of code 
limitations and some are retiree businesses with no desire to expand.  And yet, he made 
large projections for their growth (to grow from a part time helper to a range of 4 to 9 
new employees).  Jefferson County and City of Port Townsend codes restrict the number 
of employees in these types of businesses. The section ‘Expected Jobs Created or Lost’ 
and ‘Table 2’ are meaningless and are based on erroneous data and analysis.  This must 
be redone! 
 
The problem with this rule is not the incremental cost of doing business.  It is that it will 
keep businesses from locating here.  There is almost no land zoned for industrial or 
commercial use in the county areas. There is about 740 acres in total zoned for these uses 
and most of that is already in use or under severe development restrictions.   
 
DOE’s answer to the water restrictions is: buy property with water rights, or buy water 
rights to transfer, or pay for mitigation.  In reality, agricultural land with water rights 
rarely comes on the market, transfer of water rights won’t allow transferring water from 
basin to basin, and there are no water mitigation projects that users can buy into. 
 
The impact of this rule has to be reanalyzed.  If implemented, it will be a financial 
disaster for the county in a few years.   
 
What we really need is a better plan to manage the water we have, and to allocate it to the 
users that need it.  Possibly a ‘water board’, or some such authority, that can determine 
where and how water is currently being used, who needs water, and, that can act on water 
allocation in a timely manner is what we need.  The proposed ‘one size meets all’ rule 
applied to a number of sub-basins with very different characteristics is a very poor way to 
manage our water resources.  This rule is just a rewrite of the rule proposed in 2005. 
There has to be a better way to manage our water.   
 



In summary: 
• It is based on ‘old data’ not current conditions. 
• It only compares the effects of the rule vs a moratorium on all new construction 

and development for 16 years. No alternative approaches are analyzed. 
• It shows a major loss of jobs, not new jobs being created. 
• It shows a major loss in construction income. 
• It uses an inappropriate model and data to predict growth. 

It does not solve our water management needs here in Jefferson County. 
 
 
        Dennis A. Schultz 
        250 N Jacob Miller Rd 
        Port Townsend, WaA98368  
        360-379-0338 
 
 
 
 
 



RCW’s that this rule does not meet the criteria of: 
(Pertinent sections are underlined  and comments are in red) 
 
This rule does not meet the findings in RCW19.85.020, in particular (1),(7), (9) and (10): 
 

RCW 19.85.020 
Definitions. 
 
Findings -- 2007 c 239: "The legislature finds that: 
 
(1) A vibrant and growing small business sector is critical to creating jobs in a 
dynamic economy; 
This rule will discourage the growth of new business - it will place this area in an 
uncompetitive position, compared to other counties. 
 
(7) Unnecessary regulations create entry barriers in many industries and 
discourage potential entrepreneurs from introducing beneficial products and 
processes; 
See (1) 
_______ 
 
(9) Alternative regulatory approaches which do not conflict with the state 
objective of applicable statutes may be available to minimize the significant 
economic impact of rules on small businesses;  
No alternative approaches have been proposed. 
(10) The process by which state rules are developed and adopted should be 
reformed to require agencies to solicit the ideas and comments of small 
businesses, to examine the impact of proposed and existing rules on such 
businesses, and to review the continued need for existing rules." [2007 c 239 § 1.]  
The prime industries in this area, Agriculture, Aquaculture, Forestry, and Mining 
were not involved in drawing up this rule. 
 
 
 



This Small Business Economic Impact Analysis (SBEIS), Chapter 173-517, does not 
meet the criteria of RCW 19.85.040(1), (2) and (3): 

RCW 19.85.040 
Small business economic impact statement 
— Purpose — Contents. 
 
(1) A small business economic impact statement must include a brief description of the reporting, 
recordkeeping, and other compliance requirements of the proposed rule, and the kinds of professional services 
that a small business is likely to need in order to comply with such requirements. It shall analyze the costs of 
compliance for businesses required to comply with the proposed rule adopted pursuant to RCW 34.05.320, 
including costs of equipment, supplies, labor, professional services, and increased administrative costs. It shall 
consider, based on input received, whether compliance with the rule will cause businesses to lose sales or 
revenue. To determine whether the proposed rule will have a disproportionate cost impact on small businesses, 
the impact statement must compare the cost of compliance for small business with the cost of compliance for 
the ten percent of businesses that are the largest businesses required to comply with the proposed rules using 
one or more of the following as a basis for comparing costs: 
This rule will cause a significant loss in construction sales and in real estate values. 
_________ 
 
(2) A small business economic impact statement must also include: 
 
(a) A statement of the steps taken by the agency to reduce the costs of the rule on small businesses as required 
by RCW 19.85.030(2), or reasonable justification for not doing so, addressing the options listed in RCW 
19.85.030(2); 
This rule does not reduce any of the costs  for small businesses. It will increase the costs for new businesses to 
locate here. 
_________ 
 
(d) An estimate of the number of jobs that will be created or lost as the result of compliance with the proposed 
rule. 
It ignores the existence of an existing construction industry workforce, many of whom will not have work 
under the planned build out rate of 45 homes a year. 
(3) To obtain information for purposes of this section, an agency may survey a representative sample of 
affected businesses or trade associations and should, whenever possible, appoint a committee under RCW 
34.05.310(2) to assist in the accurate assessment of the costs of a proposed rule, and the means to reduce the 
costs imposed on small business.  
Other than public meetings and press notices, it appears that no effort was made to contact local businesses or 
survey their future plans to determine the impact of this rule. 
 

 

 

http://apps.leg.wa.gov/RCW/default.aspx?cite=34.05.320
http://apps.leg.wa.gov/RCW/default.aspx?cite=19.85.030
http://apps.leg.wa.gov/RCW/default.aspx?cite=19.85.030
http://apps.leg.wa.gov/RCW/default.aspx?cite=34.05.310


 
 

 It does not meet the criteria of RCW 34.05.325 (6)(a)(iii), (responses such as: ‘DOE 
disagrees, etc.’ are not acceptable). 

 

RCW 34.05.325 
Public participation — Concise 
explanatory statement. 
 
(6)(a) Before it files an adopted rule with the code reviser, an agency shall prepare a concise explanatory 
statement of the rule: 
 
_____ 
(iii) Summarizing all comments received regarding the proposed rule, and responding to the comments by 
category or subject matter, indicating how the final rule reflects agency consideration of the comments, or why 
it fails to do so. 
Many of Ecology’s answers to the questions in the comments are of the nature: ‘DOE disagrees’, and did not 
respond to the questions asked.  
 
 

 

 



 
 It does not meet the requirements of the ‘Cost/Benefit Analysis’ as required in RCW 
34.05.328 (1)(d) and (1)(e). Or the findings with respect to The Regulatory Reform Act 
0f 1995: 
 
 

RCW 34.05.328 
Significant legislative rules, other selected 
rules. 
(1) Before adopting a rule described in subsection (5) of this section, an agency shall: 
_____ 
 
(d) Determine that the probable benefits of the rule are greater than its probable costs, taking into account both 
the qualitative and quantitative benefits and costs and the specific directives of the statute being implemented; 
The benefits claimed are over exaggerated and costs minimized or ignored. 
(e) Determine, after considering alternative versions of the rule and the analysis required under (b), (c), and (d) 
of this subsection, that the rule being adopted is the least burdensome alternative for those required to comply 
with it that will achieve the general goals and specific objectives stated under (a) of this subsection; 
No alternative solutions have been presented other than a moratorium on all new development. 
 
Findings -- Short title -- Intent -- 1995 c 403: "(1) The legislature finds that: 
_____ 
 
(c) Despite its importance, Washington's regulatory system must not impose excessive, unreasonable, or 
unnecessary obligations; to do so serves only to discredit government, makes enforcement of essential 
regulations more difficult, and detrimentally affects the economy of the state and the well-being of our citizens. 
This rule will definitely have a negative impact on the local economy. 
(2) The legislature therefore enacts chapter 403, Laws of 1995, to be known as the regulatory reform act of 
1995, to ensure that the citizens and environment of this state receive the highest level of protection, in an 
effective and efficient manner, without stifling legitimate activities and responsible economic growth.  
This rule does not meet the goal of this law 
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