STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

Northwest Regional Office » 3190 160th Ave SE » Bellevue, WA 98008-5452 ¢ 425-649-7000
711 for Washington Relay Service ¢ Persons with a speech disability can call 877-833-6341

May 9, 2016

Mr. Paul Faulds

Water Resources Manager

City of Seattle, Seattle Public Utilities
PO Box 34018

Seattle, WA 98124-4018

RE: Temporary Trust Water Right Donation of a Portion of Water Right Claim 068624
— King County (WRIA 8)

Dear Mr. Faulds:

This letter is to acknowledge the Department of Ecology’s (“Ecology’s”) acceptance of 22,403
acre-feet per year (ac-ft/yr) of Water Right Claim 068624 as a temporary donation (“Trust
Water”) to the Washington State Trust Water Right Program. Your Trust Water donation has
been assigned control number CS1-068624CL. Please refer to this number when corresponding
with us about this temporary Trust Water donation.

The purpose of the City of Seattle (City) temporary Trust Water donation is to benefit instream
flows in the Cedar River, in accordance with RCW 90.03.550, RCW 90.54.020, and RCW
90.42.040 and .080. The manner in which the benefit will occur will be through non-use of a
portion of the City’s water right claim for a 35 year period.

The donated quantity of 22,403 ac-ft/yr is the equivalent of 20 million gallons per day (MGD)
averaged over the course of one year.

Attributes listed on Water Right Claim 068624

Name: The City of Seattle — Water Department (now part of Seattle Public Utilities - SPU)
Filed on: June 26, 1974

Priority date: 1888

Date of first putting water to use: 1901

éource: Cedar River, Chester Morse Lake, & Cedar River Watershed

Point of diversion: Within the SEY% of Section 19, Township 22 North, Range 7 East
® Ll
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Annual volume: 336,650 ac-ft/yr (465 cfs annualized)

Annual volume presently used (as of 1974): 153,450 ac-ft/yr (212 cfs annualized)
Storage volume: 160,000 acre-feet

Storage volume presently used (as of 1974): 75,000 acre-feet

Purpose of use: Municipal and Industrial water supply for regional, municipal, domestic,
commercial, industrial, water districts, and suppliers in the service area

Time when water is used: Continuous

Legal place of use (as a result of the 2003 Municipal Water Law): The place of use of this
water right is the service area described in the most recent SPU Water System Plan approved by
the Washington State Department of Health, so long as SPU is and remains in compliance with
the criteria in RCW 90.03.386(2). RCW 90.03.386 may have the effect of revising the place of
use of this water right.

Background Information

The City is requesting to temporarily donate 22,403 ac-ft/yr of its perfected Cedar River water
right under Claim No. 068624 (the “Water Right”) to the Trust Water Right Program for the
purpose of enhancing instream flows. The City provided, and Ecology reviewed, metering
records that show the maximum quantity of water diverted from the Cedar River at the
Landsburg Diversion was approximately 161,301 ac-ft (52,605 million gallons or approximately
144 MGD on an average annual basis) in calendar year 1990.

In 2006, the City and the Muckleshoot Indian Tribe (“Tribe”) signed a Settlement Agreement
under which, among other things, the City agreed to limit its diversion from the Cedar River to
not exceed an average of 124 MGD, or 138,898 ac-ft/yr, in any single calendar year, unless
altered by mutual agreement. The portion of the Water Right to be donated is the 22,403 ac-ft/yr
difference between the maximum quantity of water diverted at Landsburg (161,301 ac-ft/yr) and
the 138,898 ac-ft/yr annual limitation under the Settlement Agreement.

The City’s Water Right is exempt from (partial) statutory relinquishment under RCW
90.14.140(2)(d) because it is claimed for municipal water supply purposes under chapter 90.03
RCW. For water rights donated where nonuse of the water right is exempt under RCW
90.14.140(2)(d), the amount of water eligible to be acquired for trust shall be based on historical
beneficial use. In addition, the total of the donated water right and the portion of the water right
the water right holder continues to use shall not exceed the historical beneficial use of that right

during the duration of the trust.

Historically, and currently, the City has diverted water under its Water Right from the Cedar
River at its Landsburg Diversion Dam at river mile (RM) 21.8. This water is used for municipal
and industrial purposes in the City’s retail and wholesale service areas. Wastewater generated
from the use of this water is conveyed to and treated at one of King County’s wastewater
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treatment plants, all of which ultimately discharge to Puget Sound. Hence, the place of use for
the Trust Water will extend from the Cedar River immediately downstream of the City’s
Landsburg Diversion Dam, to and through Lake Washington, the Ship Canal/Lake Union, to and
through the Hiram M. Chittenden Locks, and ending at Puget Sound, all within King County and
the Cedar-Sammamish Basin, Water Resources Inventory Area (WRIA) 8. This is the reach
between the original diversion point and the point where the donated water enters a saltwater
body, and is the primary reach that benefits from the reduced diversion.

The City’s Water Right is senior to the minimum instream flows for the Cedar River at Renton
established in 1979 under the Instream Resources Protection Program (IRPP) (WAC 173-508-
060). Hence, any water right junior to and subject to the IRPP flows for the Cedar River at
Renton will be subject to the IRPP flows plus the Trust Water on the Cedar River at Renton
(U.S. Geological Survey gaging station No. 12.1190.00) on an average annual basis.

The 2006 City/Tribe Settlement Agreement requires the trust donation will be made for
perpetuity. However, the City and Tribe have agreed the initial donation will be made for an
initial 35-year period and may be modified during that period only by mutual agreement of the
City and the Tribe, and may be extended to fully comply with the terms of the Settlement
Agreement at the request of the City and Tribe (and as accepted by Ecology). It is Ecology’s
understanding the initial donation period is not intended by the City or Tribe to modify the
Settlement Agreement or the duty of the City to make the donation for the full period set out in
the Settlement Agreement.

The Trust Water is subject to the provisions of the Trust Water Right Agreement entered into
between the City and Ecology (see attachment). The Trust Water Right Agreement identifies the

Tribe as a third-party beneficiary.

SEPA Determination of Nonsignificance (DNS)

SPU, the lead agency for this proposal, has determined that it does not have a probable
significant adverse impact on the environment. An environmental impact statement (EIS) is not
required under RCW 43.21C.030(2)(c). This decision was made after review of a completed
environmental checklist and other related documents on file with the lead agency. The comment
period closed on May 29, 2006.

Department of Ecology Acceptance and Terms

The Department of Ecology pursuant to RCW 90.42.080(1)(b) accepts the City’s temporary
donation of 22,403 ac-ft/yr with the following terms.

1. This temporary donation will expire 35 years after the effective date of the Trust
Water Right Agreement. The City’s donation of the Trust Water will remain in effect
unless revoked by mutual agreement between the City and the Tribe, and the City
provides written notice to Ecology. The City must provide notice to Ecology at least 10
days prior to any request for revocation or for changes to the temporary donation of the
Trust Water.
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2. Before the termination of the Trust Water donation, the City will meet with Ecology and
the Tribe and confer regarding a future donation of the Water Right in light of conditions
at the time. The City will then submit a request to Ecology reflecting any changes agreed
to with the Tribe for a future donation, prior to expiration of the current temporary
donation.

3. Ecology will not authorize the Trust Water for another use or reallocate or reappropriate
the Trust Water. Ecology will not approve or issue new water right permits or
authorizations and will not authorize or approve water bank credits or interests that are
mitigated or otherwise supported by the Trust Water.

4. Ecology, as administrator of the Trust Water Right Program, will hold and administer the
Trust Water pursuant to RCW 90.42. As such, Ecology will protect and manage the
Trust Water consistent with the intent of the City and the Tribe, and according to the
terms and conditions of the Trust Water Right Agreement and applicable law.

5. Ecology will hold the Trust Water in the Trust Water Right Program exclusively for
instream flow purposes in the Primary Reach, which extends from the Cedar River
immediately downstream of the City of Seattle’s Landsburg Diversion Dam, to and
through Lake Washington, the Ship Canal/Lake Union to and through Hiram M.
Chittenden Locks, and ending at Puget Sound.
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Water Right Program under RCW 90.42.040(4)(c).

Trust Water acquired by Ecology is considered to be exercised as long as it is in the Trust

Ecology believes neither existing water rights nor the public interest will be impaired by

the acceptance of this Trust Water. If impairment becomes apparent during the time the
Trust Water is in Trust Water Right Program, Ecology will consult with the City and the
Tribe to either cease or modify the use of the Trust Water to eliminate the impairment.

In accordance with RCW 90.42.040(6), RCW 90.14.140(h),

and RCW 90.14.215, a water

right (or portion thereof) is not subject to relinquishment while it is managed within the

Trust Water Right Program.
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If you have questions or concerns, please contact Buck Smith at (425) 649-7147 or
buck.smith@ecy.wa.gov.

} Your Right To Appeal [
You have a right to appeal this Order to the Pollution Control Hearings Board (PCHB) within 30
days of the date of receipt of this Order. The appeal process is governed by Chapter 43.21B
RCW and Chapter 371-08 WAC. “Date of receipt” is defined in RCW 43.21B.001(2).

To appeal you must do the following within 30 days of the date of receipt of the Order.

File your appeal and a copy of this Order with the PCHB (see addresses below). Filing means
actual receipt by the PCHB during regular business hours.

* Serve a copy of your appeal and this Order on Ecology in paper form - by mail or in
person. (See addresses below.) E-mail is not accepted.

* You must also comply with other applicable requirements in Chapter 43.21B RCW and
Chapter 371-08 WAC.

Street Addresses Mailing Addresses

Department of Ecology Department of Ecology

Attn: Appeals Processing Desk Attn: Appeals Processing Desk

300 Desmond Drive SE PO Box 47608

Lacey, WA 98503 Olympia, WA 98504-7608
Pollution Control Hearings Board Pollution Control Hearings Board
1111 Israel RD SW Suite 301 - PO Box 40903

Tumwater, WA 98501 Olympia, WA 98504-0903

For additional information visit the Environmental Hearings Office
Website: http://www.eho.wa.gov. To find laws and agency rules visit the Washington State
Legislature Website: http://www]1.leg.wa.gov/CodeReviser.

2N f
Signed at Bellevue, Washington, this (/ day of H ‘”\( 2016.
) g

Fiiig /
42y,
/// at //J"Lxr_\_

ThHomas Buroker, Section Manager
Enclosure: ~ Your Right To Be Heard
By Certified Mail: 9171 9690 0935 0106 7174 10

cc: Holly Coccoli, Muckleshoot Indian Tribe
Carla Carlson, Muckleshoot Indian Tribe



CITY OF SEATTLE CEDAR RIVER TRUST WATER RIGHT AGREEMENT

This Cedar River Trust Water Right Agreement (the “Agreement”) is entered into by and
between the State of Washington, Department of Ecology (“Ecology”) and the City of Seattle,
Seattle Public Utilities (“City”). Ecology and the City are each a “Party” and are together the
“Parties” to this Agreement. This Agreement is dated and effective the 97*'day of /‘/f»/ ,
2016. :

Recitals

WHEREAS, the City of Seattle — Water Department, predecessor to Seattle Public
Utilities, filed water right claim No. 068624 (the “Water Right™) for storage of 160,000 acre-feet
and diversion of an annual average quantity of 300 million gallons per day of surface water of
the Cedar River and Chester Morse Lake for municipal and industrial water supply; and

WHEREAS, in 2000, the City finalized a Habitat Conservation Plan for the Cedar River
municipal watershed, which was approved by the United States National Marine Fisheries
Service and the United States Fish and Wildlife Service and which was the basis for the federal
agencies to issue Incidental Take Permits to the City under the Endangered Species Act; and

WHEREAS, in 2003, the Muckleshoot Indian Tribe (“Tribe”) filed suit against the
United States National Marine Fisheries Service alleging that the Incidental Take Permit should
not have been issued and the City of Seattle intervened in the lawsuit; and

WHEREAS, the City and the Tribe agreed to engage in mediation, resulting in a
Settlement Agreement dated March 31, 2006; and

WHEREAS, in the Settlement Agreement, the City agreed to transfer, in a form
acceptable to the Tribe, and in perpetuity, that portion of the perfected Water Right that exceeds
124 million gallons per day, calculated on an annual average basis, to the State Trust Water
Right Program for the purpose of providing instream flows; and

WHEREAS, in the Settlement Agreement, the City and the Tribe agreed that the transfer
will be revocable by mutual agreement of the City and the Tribe; and

WHEREAS, the City has documented the maximum annual quantity of water diverted
from the Cedar River at the Landsburg Diversion for beneficial use under the Water Right is
52,605 million gallons in calendar year 1990, or approximately 144 million gallons per day; and

WHEREAS, the City submitted a request to Ecology to donate 22,403 acre-feet per year,
equivalent to 20 million gallons per day on an average annual basis, to the Trust Water Right
Program; and

WHEREAS, the Parties desire to provide for management and administration of the
Water Right donation into the Trust Water Right Program as authorized by the Legislature under
RCW 90.42.



NOW THEREFORE in consideration of the foregoing recitals, incorporated herein, and mutual
covenants and promises contained herein, the Parties hereby agree as follows:

1. Trust Water Right Donation.

Pursuant to the terms and conditions of this Agreement, the City hereby conveys to the
Trust Water Right Program, on a temporary basis, a portion of the Water Right equal to 22,403
acre-feet per year (“Trust Water”) to assist in providing instream flows. Ecology will hold the
Trust Water in the Trust Water Right Program exclusively for instream flow purposes in the
Primary Reach, which extends from the Cedar River immediately downstream of the City of
Seattle’s Landsburg Diversion Dam, to and through Lake Washington, the Ship Canal/Lake
Union to and through the Hiram M. Chittenden Locks, and ending at Puget Sound. Ecology will
not authorize the Trust Water for another use, nor reallocate or reappropriate the Trust Water.
As long as the donation of the Trust Water pursuant to this agreement remains in effect, Ecology
will not authorize or approve any new beneficial use of water—whether through a water right
permit, water bank credit, or other authorization—that relies in any way on the Trust Water as

mitigation.

The duration of the City’s temporary donation of the Trust Water will be 35 years,
beginning on the date this Agreement takes effect. The City’s donation of the Trust Water will
remain in effect unless revoked by the City and the Tribe by mutual agreement and the City
provides notice to Ecology. The form and process for notice will follow Section 3 below.

Before the termination of the Trust Water donation, the City will meet with Ecology and
the Tribe and confer regarding a future donation of the Water Right in light of conditions at the
time. The City will then submit a request to Ecology reflecting any changes agreed to with the
Tribe for a future donation, prior to expiration of the current temporary donation.

In accordance with RCW 90.42.080(11)(b), the City agrees to divert no more than
138,898 acre-feet per year under the Water Right from the Cedar River at the Landsburg

Diversion.
2. Acceptance of the Trust Water into the Trust Water Right Program.

~ Ecology accepts the temporary Trust Water donation into the Trust Water Right Program.
Ecology, as administrator of the Trust Water Right Program, will hold and administer the Trust
Water pursuant to RCW 90.42 and this Agreement. As such, Ecology will protect and manage
the Trust Water consistent with the intent of the Parties and according to the terms and

conditions of this Agreement, and applicable law.

3. Notice Procedure.

All notices to be given by either Party to the other pursuant to this-Agreement shall be in
writing and shall be deemed to have been duly given if delivered personally, sent by nationally

CITY OF SEATTLE CEDAR RIVER TRUST WATER RIGHT AGREEMENT Page | 2



recognized overnight delivery service, or made by electronic mail and by first class U.S. mail to
the following contacts. The date of actual receipt of notice by a Party shall be deemed to be the
date of delivery. A Party’s contact may be changed with written notice to the other Party.

DEPARTMENT OF ECOLOGY: CITY OF SEATTLE:

Water Resources Section Manager Director, Seattle Public Utilities
Northwest Regional Office P.O. Box 34018

3190 - 160th Avenue SE Seattle, WA 98124-4018

Bellevue, WA 98008-5452

The City will provide notice to Ecology at least 10 days prior to any changes to the
temporary donation of the Trust Water.

4. Legal Relations.

(a) The Parties intend for the Tribe to be third-party beneficiaries of this Agreement.
Accordingly, the Tribe will have standing to enforce any provision of the Agreement.
Except for the Tribe’s right to enforce this Agreement, the Parties do not intend to
confer rights on or create rights for any third party.

(b) This Agreement constitutes the entire agreement between the Parties pertaining to the
subject matter contained herein and supersedes all prior and contemporaneous
agreements, representations, and understandings. This Agreement and its provisions
may be amended, supplemented, changed, waived, discharged, 'modified, or
terminated only by a writing signed by each of the Parties.

(c) This Agreement is binding on and shall inure to the benefit of the Parties’ successors
and assigns.

(d) This Agreement will be governed and enforced under the laws of the State of
Washington. Venue for any action arising under or related to this Agreement shall be
in Washington State court for and in the County of Thurston, State of Washington.

(e) No waiver of any right or provision of this Agreement shall be effective unless made
in writing and signed by the Parties. The waiver by any Party of a breach of any
obligation or provision of this Agreement shall not operate or be construed as a
waiver of any preceding or succeeding breach, and no failure by either Party to
exercise any right or privilege under this Agreement shall be deemed a waiver of such
Party’s rights or privileges or shall be deemed a waiver of such Party’s rights to
exercise the same at any subsequent time or times.
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(f) This Agreement will take effect on the first day that this Agreement has been signed
by authorized representatives of both Parties. Upon signing and dating the
Agreement, each Party shall deliver the signed copy to the other either in person or in
the manner specified for other written notices. This Agreement may be executed in
one or more counterparts, each of which shall be deemed an original but all of which
together shall constitute one and the same instrument.

IN WITNESS WHEREOF, the authorized representatives of the Parties have duly
executed this Agreement as of the date stated below.

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

CITY OF SEATTLE
SEATTLE PUBLIC UTILITIES

By: 1 A
‘ % i D4 //;}
vV

Title:

(58,&& on I’lu negav”

Dated:
h / 9 / 10/6

{ T

Byz—\z«ﬁ\ e——

Title:
D arelTol
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