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I. INTRODUCTION. 

The Yakama Nation files this reply to the response briefs of the 

Ahtanum Irrigation District, the John Cox Ditch Company, the State of 

Washington Department ofNatural Resources and the State of 

Washington Department ofEcology. 

II. SUMMARY OF ARGUMENT. 

This Court should grant the Yakama Nation's appeal. The Court 

should reverse the trial court and remand with instructions to determine 

the Yakama Nation's surface water right for irrigation based on the 

practicably irrigable acreage standard as provided in this appeal. If the 

Court does not reverse the trial court' ruling on the practicably irrigable 

acreage standard, it should rule that trial court erred in not including a 

future storage right in winter and erred in deciding that it was premature to 

award a storage right from April to July 10th each year. lfthe Court does 

. not reverse the trial court on the standard for quantifying the Nation's 

surface irrigation water right, the Court should also rule that the Nation 

has a surface water right to irrigate 5,146.85 acres of trust and tribal fee 

land on the Reservation. Finally, the Court should hold that the northside 
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parties with surface water rights under Ahtanum do not have a right to 

water in excess of that awarded to them in that case. 

Since there is no opposition on three issues, the Court should 

reverse the trial court and rule as follows: 

1.) The Yakama Nation's surface water right in this case should be 

held in the name of the "Untied States, Bureau oflndian Affairs, as trustee 

for the Yakama Nation and allottees." 

2.) The Yakama Nation should be awarded all of the natural flow 

irrigation water available from April 1 through April 14th each year with 

the exception of the amount that the John Cox Ditch Company is entitled 

to under u.s. v. Ahtanum Irrigation District. 

3.) The Court should remand the case for an evidentiary on the 

priority dates for those northside parties previously awarded a non­

diversionary stockwater right. 

III. ARGUMENT. 

A. Three Issues Have not Been Disputed by the Other Parties. 

The Yakama Nation assigned error and appealed from the Yakima 

Superior Court on seven issues. Yakama Nation's Corrected Opening Br. 
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(April 9, 2010) at pp. 2-6. None of the parties have filed opposition to 

the Yakama Nation's appeal of three of these issues. On one of these 

issues, the priority date for non-diversionary stockwater, the Washington 

State Departments of Ecology and Natural Resources have filed briefs in 

support. As provided below, the Nation asks that the Court grant its 

unopposed appeal on these issues and reverse the superior court. The 

Department of Ecology also supported the Yakama Nation on the right to 

the available irrigation water between April 1 and April 141h. Department 

ofEcology's Opening/Response Br (May 20,2010). at p. 31. 

1. Non-Indian Allottee Successors. 

In its opening brief the Yakama Nation asked this Court to reverse 

the trial court's ruling denying the Yakama Nation's and United States' 

request that the reference to the "non-Indian Allottee Successors" be 

deleted from the name ofthe Yakama Nation's right. Yakama Nation's 

Opening Br., supra, at p.33-40. The trial court had held that the right 

would be held in the name of the: 

United States, Bureau ofIndian Affairs, as trustee for the Yakama 
Nation, Allottees, and Non-Indian Allottee Successors. 

Conditional Final Order.Ahtanum Conditional Final Order (April 

15,2009) (CP at 174), see, 2009 Memorandum Opinion, supra, at pp. 63­
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64,69 (CP 518-525). The Yakama Nation had asked that the name of the 

right be changed to the "United States, Bureau ofIndian Affairs, as trustee 

for the Yakama Nation and Allottees." thereby deleting the reference to the 

"non-Indian allottee successors." The trial court held that it would leave 

in the phrase "non-Indian allottee successors" in the name of the Yakama 

Nation's water right. 

None of the parties in their response briefs disagreed with the 

Yakama Nation's appeal of this issue and assignment of error. Ahtanum 

Irrigation District mentioned this issue in its restatement of issues but did 

not respond to it. Ahtanum Irrigation District Response Br. (July 14, 

2010) at pp. 1-2. John Cox did not respond to this issue since it does " ... 

not affect John Cox's rights." John Cox Ditch Company Resp.Br. (July 

14,2010) at p. 1. Nor did the other parties who filed response briefs 

disagree with either the United States or Yakama Nation on this issue. 

Department of Ecology's Opening/Response Brief ( May 20,2010); State 

of Washington Department of Natural Resources Brief (May 18,2010). 

Accordingly, the Yakama Nation respectfully asks this Court to 

reverse the trial court and rule that the reference to the "non-Indian 

allottees" must be eliminated from the name of the Yakama Nation's water 
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right. 

2. April pI -April 14th Irrigation Water Right. 


The Yakama Nation also asked the Court to reverse the trial court's 


ruling and hold that the Yakama Nation is entitled to divert the entirety of 

the available natural flow irrigation water between April 1 and April 14 

each year with the exception of the share that John Cox might be entitled 

to during that period. Yakama Nation's Opening Brief, supra, at pp. 2,5, 

32-33. As shown, in its opening brief, with the exception of John Cox 

none of the northside parties with irrigation rights under the Code 

Agreement have a right to divert water before April 15th
• 1 Only John Cox 

has an irrigation season that begins April 1. Accordingly, the 75 % 

limitation under United States v. Ahtanum Irrigation Districr does not 

apply to the Yakama Nation (except insofar as John Cox is entitled to 

water up to its water right and water is needed for the Yakama Nation's 

Treaty water right for fish and other aquatic life) before April 15 and it is 

None of the northside parties represented by Ahtanum Irrigation District assigned error to the 
Court's ruling that their irrigation seasons begin April 15 so that ruling must be accepted as a 

verity on appeal. Levine v. Jefferson County, 116 Wn. 2d 575, 581, 807 P. 2d 363 (1991). 

United States v. Ahianum Irrigation Dist., 124 F. Supp. 818 (B.D. Wa., 1954) 
rev'd and remanded, 236 F.2d 321 (9th Cir. 1956) ("Ahtanum I"); 330 F. 2d 897 
Wh Cir. 1964) ("Pope Decree" or "Ahtanum IIi petition for rehearing denied, 338 
F. 2d 307 (9th Cir. 1964). 
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entitled to divert the entirety of the natural flow in the creek available for 

irrigation. 

None ofthe other parties have disputed this assignment of error. 

The Department of Ecology's brief supports the Yakama Nation on this 

issue. Ecology's Opening/Response Brief, supra, at pp. 31-33. The 

Department of Ecology stated that contrary to the trial court's ruling below 

"the United States should be awarded the right to use all the water from 

April 1 to April 14, to the extent it can beneficially use the water, except 

for the water which John Cox is allowed to take under the Pope Decree." 

Ecology Br. at p. 31. Accordingly, this Court should reverse the trial court 

and hold that the Yakama Nation and the United States as trustee for the 

Yakama Nation have the right to use the entirety ofthe Creek between 

April 1 and April 14 for the Yakama Nation's Treaty rights (both irrigation 

and fish and other aquatic life) except the water which John Cox can 

lawfully divert under us. v. Ahtanum Irrigation District. 

3. Non-Diversionary Stockwater. 

The Yakama Nation also asked this Court to rule that the 

Acquavella trial court was incorrect in holding that the non-diversionary 

stockwater rights for certain individual northside parties have priority 
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evidence showed " ... the need for storage to meet irrigation demands ... " 

Declaration ofNiel Allen (June 24, 2008) at p. 2, lines 22-25 (CP 3632). 

The PIA claim showed that"... storage from Ahtanum flows during the 

entire year (non-irrigation season and early irrigation season high flows) 

are needed." Id. at lines 26-27. John Cox concedes that: 

The U.S. and Yakama Nation offer evidence of 'future needs', 
including feasibility studies and economic analysis, to the Trial 
Court to establish the storage of natural flow from Ahtanurn 
Creek would increase the 'practicable irrigable acreage' within 
the reservation to a total of 6,391.3 acres of trust and tribal fee 
land. (U.S. Briefp. 14). 

John Cox Br. at p. 27. 

The trial court's reference to the fact that the natural flow was 

insufficient to irrigate the lands to which water could be delivered by the 

1915 project should thus not be taken as a bar to mitigation being allowed 

by the development of storage and improved irrigation facilities. 

Since the trial court did not quantify the Nation's right based on the 

practicably irrigable acreage standard, the trial court must be reversed and 

the case remanded so that the Court can quantify the right based on the 

PIA standard and address the storage issue at that time. 

Morever, the reference in the Ahtanum pre-trial order to the "Indian 

Irrigation Service" works (John Cox Br. at p. 16) does not include other 
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lands including those served by private ditches. The purpose of an 

a<ljudication for federally reserved rights is to determine the rights of all of 

the irrigable lands not merely the lands currently serviced by the 

government project. See, Colville v. Walton, 647 F. 2d 42, 47 (9th Cir. 

1981). 

The northside's argument that there is insufficient water for the 

land serviced by the government works as of 1915 is also inconsistent with 

the northsides' position on excess water for themselves. Without even 

getting to the storage issue, it is evident that AID and John Cox thinks 

there is water "excess" to the AhtanumlPope Decree allocations for 

themselves - just not any "excess" for the Yakama Nation. Thus John Cox 

argues that the Nation cannot claim any "excess" beyond that 

"approximately 5,100 acres capable of being irrigated from the Yakama 

Indian Irrigation Project (sic) as it existed in 1915" because the project as 

of 1915 would require "the entire flow of Ahtanum Creek" and, therefore, 

there would be no more water available for other lands. John Cox Resp. 

Br. at p. 10. Yet later in the same brief John Cox argues that there is 

excess water for the northside because " ... the reservation has never been 

fully irrigated and the Treaty -reserved right has never been fully 

-21­



exercised ... " John Cox at p. 33. If, however, there is surplus or excess 

water for the northside, there must be "excess" also for the Yakama 

Nation. The northside parties should not be allowed to make a bad 

situation worse. See, Ahtanum II, 330 F. 2d at 914. 

Second, even if the Nation is not fully using its right at any time, 

there is not a basis to refuse to quantify it under the PIA standard. First, 

the Nation does not lose its right by non-use. Federally reserved rights are 

presently perfected rights that cannot be lost due to nonuse whether or not 

put to full beneficial use. Arizona v. California, 373 U.S. 546,600,83 

S.Ct. 1468, 10 L. Ed.2d 542 (1963). Second, unlike state-based rights, 

federally reserved rights can be quantified under the PIA standard without 

putting the water to beneficial use. Indian reserved rights can be 

quantified based on claims for water for future uses including water used 

from future storage reservoirs. In Re the General Adjudication ofAll 

Rights to Use Water in the Big Horn River System, 753 P. 2d 76, 103 

(1988). 

C. The Northside Parties Have Failed To Show that the 
Yakama Nation is Not Entitled To Have a Right to Store Water As 
Part of its Irrigation Right. 
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The northside parties argument against the right to store the 

necessary water to irrigate land on the southside lacks merit. The trial 

court's ruling was done as part of its quantification of the Nation's right 

under the trial court's standard that the right would be quantified based 

upon the trust and tribal fee lands that " ... can be served on the Reservation 

pursuant to the project as constructed in 1915." Court's 2008 Supp. 

Report at p. 200 (CP 924). The Nation has shown above that the storage is 

and can be an integral part of the quantification based on the practicably 

irrigable acreage standard. After the trial court refused to apply the PIA 

standard, it refused to recognize storage as part of the quantification of the 

right for the lands that can be served by the Project as constructed in 1915. 

AID's and John Cox's arguments against a reversal of the trial court lack 

merit and should be rejected. 

1. April- July 10th Storage. 

Both northside parties dispute the Yakama Nation's argument that 

the trial court should have ruled that the Nation has a presently perfected 

right to storage in the future rather than ruling it was premature. Neither 

party disputes that, as part of the federally reserved right for the 
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Reservation, the Nation need not show that it is putting water to beneficial 

use now as stored water in order to have a right confirmed. Yakama 

Nation's Op. Br. at p. 30. Rather, both either argue that there is either not 

a right to store water as part of the federally reserved right at all or, in the 

case of AID, argues that it is barred because the United States did not 

plead a right to this water in its original complaint in Ahtanum. AID Br. 

at p. 20. As shown above, whether under the PIA standard or the trial 

court's standard, a federally reserved right can include a right to store 

water now or in the future. Big Horn, supra. A federally reserved right 

need not show that water is beneficially used to be perfected. see, 

discussion ofArizona v. California, supra; Yakama Nation's Op. Br. at p. 

30. 

AID claims that there " ... is not evidence in the Subbasin 23 

proceeding tending to show the feasibility of any storage capability on the 

south side." AID Br. at p. 7. Yet, as shown in our opening briefs, (as John 

Cox apparently agrees) the United States introduced evidence showing 

that practicably irrigable acreage and that, in order to irrigate those lands, 

it was necessary to construct storage on Ahtanum Creek. USA 111-119. 

As the evidence shows, this includes the right to store water as part of the 
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incidence of the practicably irrigable acreage right. See discussion, supra. 

This included the right to store water during the irrigation season. Even if 

based on a different standard for quantification under the trial court's 

ruling, there is no reason not to allow the storage right to be quantified. 

John Cox disputes that the there is evidence to show that there was 

evidence " ... presented ... [of] construction of storage to provide 

additional water for 4,107.61 practicable, irrigable acres of trust and tribal 

fee land was economically feasible." John Cox Br. At p. 28. However, 

the PIA standard is not relevant to the 4,107.61 acre figure. This acreage 

figure was calculated by the Acquavella superior court based not on the 

PIA standard but on the standard of how many acres are within the Project 

as constructed as of 1915. Memo Opinion Exceptions (April 15, 2009) at 

pp. 56-60 (CP 511-514). The northside parties do not point to any 

authority, nor is there any, that we need to show economic feasibility for 

storage to prove the 4,100 acres figure (or the larger figured urged by the 

Nation; see Yakama Nations' Op. Br. at p. 40) since the only issue under 

the trial court's criteria is how many acres are within the U.S. 

government's Ahtanum project as constructed as of 1915. As to the need 

for storage, the northside parties have never refuted Dr. Niel Allen, the 
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Nation's and U.S.'s expert at trial, who indicated that storage is also 

needed to irrigate the lands within the Ahtanum Unit of WIP as 

constructed in 1915. Declaration ofL. Niel Allen on behalf of United 

States and Yakama Nation (June 27, 2008) (CP 3633) at p. 3. 

2. July 11th to April Storage Right. 

The northside parties also argue for affirmance of the trial court's 

ruling that there is not a right to storage from July 11 to ApriL As shown 

in the Yakama Nation's opening brief, this argument should be rejected. 

AID argues that there is not a right to store water after July 10th 

because the Ahtanum decree is silent on the issue. AID Resp. Br. at 19. 

3 The northside parties do not cite any authority in support of their 

argument that silence in the U.S. complaint in Ahtanum, especially as to 

winter water, means that the Nation lacks authority to store it. AID Br. at 

p. 20. Rather, silence more likely means that there was no intent by the 

United States to waive the right to store water. Moreover, the impact of 

the Code Agreement on the Yakama Nation's rights, by definition, only 

runs from the spring to July 10th each year. Ahtanum II, supra, 330 F. 2d 

As Ecology notes, AID itself does not have a right to winter water. DOE Opening/Response Br., 
supra, at p. 29, n.B. 
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at 915. Lacking any limitation on the Yakama Nation's rights between 

July 10th and the next spring, there is nothing in the Code Agreement or 

the Ahtanum decision construing it that bars winter storage. Lacking any 

limitation under Ahtanum on the Yakama Nation's water rights outside of 

the spring- July 10th period, there is no reason why United States and the 

Yakama Nation cannot claim the right to store water at least for the lands 

under the project as of 1915. 

Second, storage is necessary in times other than the irrigation 

season in order to provide water to irrigate all of the land under the 

government project as constructed in 1915. Niel Allen declaration, supra. 

As Dr. Allen showed, storage of water during times that it is available is 

necessary in order to have it for the times during the summer when it is 

needed for irrigation. 

John Cox also raises an argument for the first time in this case, 

when it states, without any citation to the record or law that: 

In addition, there was no evidence presented of a suitable on­
reservation site to construct storage for this purpose. 

John Cox Br. at p.28. 

In so arguing John Cox seems to assume that it is necessary under 

the PIA or some other standard to prove that there is an on-reservation site 
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