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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
' IN AND FOR THE COUNTY OF YAKIMA ‘

IN THE MATTER OF THE DETERMINATION )

OF THE RIGHTS TO THEUSEOF THE ) No.77-2-01484-5

SURFACE WATERS OF THE YAKIMA RIVER) :

DRAINAGE BASIN, IN ACCORDANCE wiTH) SUPPLEMENTAL REPORT OF THE

(CLAIM NOS. 1693, (A)5448)
JAMES J. ACQUAVELLA, ET AL, - -
Defendants UNITED STATES/YAKAMA NATION

(CLAIM NOS. 2276, (A)7253)

THE PROVISIONS OF CHAPTER 90.03, ) COURT |
REVISED CODE OF WASHINGTON, % RE; SUBBASIN NO. 23 (AHTANUM)
- ) '
STATE OF WASHINGTON ‘
‘ | ) AHTANUM IRRIGATION DISTRICT
DEPARTMENT OF ECOLOGY, ) (CLAIM NOS. 2398, (A)3080, (A)3097
7 Plaintiff, ) ) :
VS, ' ) JOHNCOX DITCH COMPANY

)

)

).

)

)

. INTRODUCTION

- This Court entered its Report of the Court RE: Subbésiﬁ No. 23 (Ahtanum) on J anﬁary 31,

2002. After several requests for extensions, excepﬁons to the Report were filed in March, 2003. At '
the request of certain parties, the Court then bifurcated the trial so that legai issues could be decxded

prior to hearing evidence on the excepnons The Court entered its Memorandum Opinion Re:
Ahtanum Creek Threshold Legal Issues on October 8, 2003, and therein dec;ded nine issues that ‘
were briefed extensively by the parties. That opinion ruled on many of- the general exceptions that
were not.specific to a particular claimant, and resolved exceptmns 20, 21, 45, 46, 48,52, by the

Yakama Nation. It also ruled on exceptmns by the Nation concerning whether it was appropriate to

{issue adjudicated certlﬁcates to ciazmants in Acquavella whose predecessors had not paid the

required fee and obtamed certificates at the conclusion of the- ea;rher adgudicatmﬂ of Ahtanum

Creek, State of Washmgton . Achepohl. The Court’s ruling that issuance of those certificates was

-appropriate resolved excepnons number 25, 26, 27, 31, 36, 37 and 40 taken by the Nation to

claimants and landowners served by Ahtanum Imgatwn District (AID). Additionally, the Natlon

1} withdrew exceptlons 13,14, 17 and 18 in its Rebuttal to Exceptions filed on June 3, 2003. The

Court’s Legal Issue Memorandum also resolved Ecology’s first exception concerning proof of due

diligence in putting water to beneficial use.
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IL. LIST OF CLAIMANTS AND WATER USERS IN THE AHTANUM SUBBASIN

The following is an aiiahabetica} listing of claimants that have either filed their own court

claimm, or are AID water users that are on AID-8A or an amendment thereto, and is current as of

2004. The Court requested AID to provide a current list of all water users and their mailing
addresses. AID provided this list to the Adjudication Office in Yakima. A clépy of the

Supplemental Report will be mailed to the water users on that [ist.

ClaimNo.  Ans.No.  Name

02398 12 Jerry & Sherry Adams
02398 66 Donald M. & Mary L. Adkins
01120 ‘ Allan Brothers

31 AllanRoad
Naches, WA 98937

02398 4 Leona & Eudelio Alvarez
02398! . Ahtanum Irrigation District
: P.0. Box 563 -
Yakima, WA 98907-0563
02398 50  James & Elizabeth Amer
02398 50 Leanne & George R. Amer
02398 16 Robert S. Anderson
‘ 47 .
00040 Robert & Phyllis Anderson
02398 14 303 Lower Ahtanum Road
26 Yakima, WA 98903-1533
02398 21 Gary & Laurene Aranas
02398 .. 38 Inocencio and Cym:hia Arreola

02398 178 -, Dan & Teresa Baggarley

! See individual water user analysis under Claim No. 02398.

Supplemenfal Report Re: Subbasin No. 23 -2
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33,121

211

46, 285

110,316
110,317

58, 108, 275, 387
34, 54,79, 370
34,176, 247

94,247,379

159, 248
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235

01160

02398

01239

02398

02398

02398

02398
02398-'

02398

02398
02398
02398

02398

02398
02398 .

02398

02398

02398

02206

38

77

73

- 221

1,41

26

130

66
77
78
08
o8
98

98
135

Paul & Violet Bak
791 Lynch Lane
Yakima, WA 98903

Bruce Bal_l
Robert Ball
1908 S. 64™ Avenue
Yakima, WA 98903

Bar 56 LLC

Clayton Stewart & Linda Marie Barnes -

Leslie Barr
Kenneth Bates

Kenneth P. Batés, Jr.

Thomas H. and Celine Bates Trust

Stanley G. & Elizabeth G. Benefiel
Robert W. & Carolyn A. Benner
Roger L. & Renee L. Biles

Marvin L. Birkby

Bob E. Bohannon

John & Pamela Bohannon

‘Robert E. Bohannon
- Russell Bohannon

Russel & Darlene Bohannon

Boise Cascade

Supplemental Report Re: Subbasin No, 23 - 3

212

94, 380

213

130, 276
127

34, 176, 249, 354

30

30, 34, 44, 98, 238, 355

30, 44, 238

34, 79, 370
143

31,121, 249

- 130,277

132;250
32, 137, 286
32,137, 287
32

31,32, 137, 148,
251,287

206
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01880
02398

01642

01488

02398

02398

01488

02398
02198

02398

02398

02398

00040

01164

01759

20
22

72

216

74

51
132

31

41

Patricia Bombard |
295 South Fork Ahtanum Road

Yakima, WA 98903

Borton and Sons, Inc.
2550 Borton Road
Yakima, WA 98903

Rudy Bossart

506 Hillside Drive
Yakima, WA 98903

Jesse A. & Tina Marie Bowden

Vicki Bowman

‘Todd & Helga Braman

3505 Meadowcrest Lane
Yakima, WA 98903

Elizabeth‘ W Bray
7004 Willow Place Apt. 1
Yakima, WA 98908-5502

Carl Brown

Douglas & Barbara Brown
Shelby L. & Tracy Brown

Donald & Sylvia Brule
216 S. 70™ Avenue
Yakima, WA 98908-1681

Jake & Sue Bryan
2827 Wiley Road
Yakima, WA 98903

Roberta & Jim Buchanan
100 Carson Road
Yakima, WA 98903-9706

_ Supplemental Report Re: Subbasin No. 23 - 4
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37,213
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33,126, 318
170

214

128,335

31,32

86, 367

34, 98, 355

- 33,188

32
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02398

02398

02398

02398

02398 -

02398

01002

01002

02398

02398

02398

02398

02398
00369

02398

00370

02398

02398

02398

02398

19

75

26

74

73

68

216

106

69
70

76 -

133

45

78

. Bdmund L. & Margaret Burke

Nellie C. Burks, et al.

Timotliy A. & Joanne S. Burlingame
Brenda L. Burnam

Ronald E. & Mary Lou Caia‘han
Jeffrey M. & Diane K. Caldwell
James M. & Janet Campbell

P.O. Box 2761

Yakima, WA 98907

Craig & Sharon Campbell
¢/o Lori Frymier

- P.O.Box 681, PMB #126

Yakima, WA 98907-0681
William Terry & Denise F. Campbell
Eugene E. Carlson

Russell & Gladys Carlson

Steve Carlson

James R. & Deborah Carmack
9306 Meadowbrook Road
Yakima, WA 98903-9671

Eugene Carpenter
Vernon & Jo Marie Carson

131 Cartson Road
Yakima, WA 98903-9706

. David Carson

Curtis L. & Peggy Carter

Gaylord Case

Supplemental Report Re: Subbasin No. 23 -5

72,251

33,129, 336

35,79,371
128, 336
127

123, 318

204,215

204

31,170, 277

139

31,124,125, 252, 319

48, 252

32, 129, 288

31,148

32, 105, 290

32,105, 289

132

46
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02398

02398
02398

02398

00440

02398

02398

02398

02398

02398

02398

01924

02398

(02398

02398

02398

01121

1102398

10
46

60

60

60 -

73

77

) 179’

179

66°

e
151
73

66

39

- 42

132
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. Catholic Bishop of Yakima County

Chancery
Janet Clark

J ohnﬁy, L. & Patricia Clark
3611 S. Wiley Road
Yakima, WA 98903

| Douglas & Barbara Clausing

Gemella Clausing

Harlond B. & Millie J. Clift -

.Harlond CIift, Jr.

Harlong Clift, Jr.
John & Cathy Cockrum

Morgan Collins -~
1407 8. 35" Place

~ Yakima, WA 98902-4809

Congdon Orchards, Inc,
Tammy M. Conrad
Notman Cornelius

R.E. Cornelius

~ R.E. Cornelius, jr. et al,

Douglas & Linda Couette

Craig Schultz Properties LLC .

.Supplemental Report Re: Subbasin No.23-6

35, 51,205, 208, 386
35, 106, 208, 381
117, 290

46,291

117,292

117,293

127,130, 278, 309

31, 161~
31
33,121,293

188

153
127
31,121,253

32, 34, 97, 100, 294;

295,372

32, 143
37,215

33,141, 142, 254, 337
338,
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02398

02371

02398

02398

1l02398

02398
02398

00925

02398

02398

1102398
.14

02398

02398

02398

02398

(01903

02398

01903 -

02398
01154

01924

4]

26

14

160
187

21
32
65

43

136

112

136
96
16

41

41

43

Melvin & Donna Crawford

" Sylvia J. Crockett -
1350 E. Marion Way

Palm Springs, CA 92264-9259

Brad Cunningham

~ Kerry Crook

Dennis & Krystal Dale

Michael D. & Nancy Dale
Russell & Joann Daniels
Jerry Davis

Donald Day

James R. & Darlene Decoto
Raymond A. Decoto
Willis Decoto

Richard Donaldson

Dale & Lynn Dougherty
Clifford H. & Debra Dovel
120 Lynch Lane 4
Yakima, WA 98903

Lloyd E. Dovel

1880 SW 27 Road
Mattawa, WA 99344
Michael R. & Sherry Drury

Leroy & Hazel Duckworth

Jerome & Janice Durnil/

906 Pioneer Lane
Union Gap, WA 98903-1346

* Supplemental Report Re: Subbasin No.23 -7

34, 98,356

35

34
54, 350

155

34,176,254, 357
34

31

101, 320

31, 149, 255
140, 296

31

136, 296

58

34, 98,357

34, 98, 358

101, 320

206

188




10

11

12

13

14
is5

16

17

18
19

20

21 |

22

23

24

23

02398
02308

02398

05064 -

02398
02398

02398

00915

02398 -

00371

02398

00678
02398

1101121

01911
02398

01645

02398

02398

02398

80

68

38

I

188
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78
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"~ Dwinell’s Central Neon Company
1112 E. Nob Hill Bivd

Yakima, WA 98901

Wiliiam Eaton.

3004 S. 99" Avenue

Yakima, WA 98903

Eric S. & Judy L, Edwards
Ernest & J ulie Edwards
Odetta A. Eglin .(Sutton) ‘

704 8. 56™ Avenue

Yakima, WA 98908-4220
Adolph A. & Pauline L. Elhard

5910 Ahtanum road _ ;
Yakima, WA 98903-1049

Stanley W. & Linda M. Emerick

Frances E. Eno

c/o Thomas Carpenter, Jr. Trustee
400 Carpenter Road

Granger, WA 98932-9426

Erickson Orchards, Inc./
Erickson Water System
4011 McCullough Road
Yakima, WA 98903-9543
William G. Evans
P.0O.Box 70

Cowiche, WA 98923-0070

Evergreen State Reftise System
No address available

Bobbette Ewing

William B. & Susan D. Farris

Federal National Mortgage Association

" Supplemental Report Re: Subbasin No.23- 8

35, 106
135, 256

123,321

94, 256

53, 329

162,243

101,321

155, 242"

.37

110

33

134,257

132,257

132
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02398

02398

02195

02398

01903

02398

02398

02398

02398

02398

02081
02398

1102398

02398

02398

02398 -

02398
02398
02398

02398

02398 =

191

41

41

64

78
127

221

216

43

221
14
(34

12

12

96

216
216

216

James D, Forsythe

Scott E. & T:acy A, Feist

Chadwick & Nancy Fife

Merritt Fines

5500 Mount Aix Way
Yakima, WA 98901-4320

Mark Flake °

Robert J. & Veronica E. Flake
170 Lynch Lane

Yakima, WA 98903

Randy & Dee Fleming
Federal Na,tional Mortgage
Dennis Frank

Clint & Cheri Friday

 Smiley S. & Melissa Garver

P.O. Box 10243
Yakima, WA 98909-1243

Flufnénqio Garza
Car_l George
Carl F. George

Loren Gerdes

Steven M. & Charlotte Gerdes

Robert Gimlin

Glaspey Ahtanum LLC

Glaspey & Sons

| Frank Glaspey, Jr

Supplemental Report Re: Subbasin No. 23 -9

164, 353

34, 98,359

206

34, 98, 360

34

33

33

34, 176, 360

170, 278

101,322

34,176, 361
34,54, 351

90, 351

32

32, 53

136, 297
31,170,279, 372
T

31,170
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02398

01615

02398

02398

02398

02398

01488

02398

02398

02398

02398
02398
02398
02398
02398
02398
02398
02398

02398

02398

01082
00133

216

51

191

108

37

36
36

31

26
12
19
28.

96

96

191

38

Robert & Loraine Glaspey

- Sharon Glenn

1250 Ahtanum Road North Fork
Yakima, WA 98903

Stanley R. & Illa Glenn
Gregory Gohl

Wayne Gohl

. Wayne & Frances Gohl

Steven Gottlieb

+ 3500 Meadowcrest Lané-

Yakima, WA 98903

Clara Gray

Allen W. Grisso‘fx.i _

George H. & Judy L. Grissom

David M. & Ida Guilland

 Michael A. & Mary A. Guillozet

Jimmy Haedrick
Clifford & Doris Hégemeier |

Michael J. Hager

Bernard F. & Linda J. Hamﬁlenneisterf

George R. & Bernice Hammermeister
Andrew W. & Cheryl A. Hanks
Michale A. and Debbie L. Hanks -

Gary & Ruth Hansen
21611 Ahtanum Road

Yakima, WA 98903-9112
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31

34, 206

- 31,113,239

164, 297
140
33, 205

216

46, 298

31, 92,299

31,92,240
86, 367

34,79,373

32

72,258
3.3,-84, 205, 346
136, 299

136, 300

164, 300

- 94,259

34,735, 50, 87,207, 352
373, 385 :
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02398

02398

{02398

02398

2310

01205

02398

02398
02398
02398

02398

01694

02398

01121

02398

02398
00489

26

107

51

145

74

31
17

18
21

221

41

66

Laurel Hansen

Hansen Fruit & Cold Storage/
Park Avenue Storage Co.
P.O. Box 9755

Yakima, WA 98909

Curtis & Kellie Harris

" Harris Farms

Alice Hart

1130 Barton Square

East Wenatchee, WA 98802

Paul & Linda Hart

1130 Barton Square

East Wenatchee, WA 98802
Douglas R. & Nancy D. Hartshorn
John & Judy Hartshorn

Frederic L. Hatfield

Barry Heid

John P. Herke

John P & JoAnn Herke
19190 Ahtanum Road

Yakima, WA 98903

Gé.il Hernandez

Mike & Evelyn Herndon
P.O. Box 352

Long Beach, WA 98631-0352

Dennis E. & Carloy Herroh
Daryl G. & Margo J. Hill

P.0.Box 367
Hansville, WA 98340-0367
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33

33, 35,206

35,79,374
32

33, 206
33, 202, 206, 216

31,113
151,301,323
128,339

86, 349, 368

33,70

38,217

34,176, 362

37,217 -

34

33,121, 302
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02398

01627

02398 .

02398

02398
02398
02398
02398

02065

02065

02398

02398

02398

02398
02398

02378

01693

02398

38

16

80

13

96

19

19

72

179
215

179
215

172

33

78

22

Bryan Hille

Kathleen Hille‘ :
1250 Ahtanum Road South Fork

. Yakima, WA 98903-9065

Paul Hinson & Laurie Orr Hinson
William Hipner

Holtzinger Ranch

Denise & Lisa Hopkins

Jeaureld & Janice Hoppis

Tulie Hoppis

Laurence E. & Marian H. Hovenkotter
7602 Occidental

Yakima, WA 98903

Michael T. & Kathleen A. Hovenkotter
7509 Oceidental Road

Yakima, WA 98903-9652

Hull Ranches, Inc.

John Hull

_ Samuel Hull, et al.

James C. Ives

Charles E. & Nancy [ acobs
Dale E. & Pamela Iackmaﬁ
Johncox Ditch Company
500 W. Slavin Road
Yakima, WA 98903

John-Ken, Inc.

. Supplemental Report Re: Subbasin No, 23 - 12

94, 381

- 35,206

58,339

135, 259
31, 54, 260
136, 302

72,260

72,261

34

34

33, 126, 323
31
31,161, 169 -

32,157,303
90
132, 262

35,179

77
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02398

02398

01759
01245

02398

00026

01488 -

01917
02398

02320
(A)2434

™,

02398

01488

02181

02398

1101018

128

12

26 -

142

127

- 216

219

191

Clark R. & Janet Johnson

Lester Johnson

Randall (Randy) M. & Cheri J. Johnson .

3755 W. Eaglerock Drive
Wenatchee, WA 98801-9046

Marguerite Jorgensen
566 E. Channel Road

_ Santa Monica, CA 90402-1344

- Riley James Kelly

Kimco Group LLC

c¢/o Charles R. Johnson

11 E. First Avenue, Suite 3
Selah, WA 98942

Gary E. & Margaret A. King
3404 . 8% Avenue
Yakima, WA 98903

KLC Holdings Ltd.
(Kwik Lok)

'Karen L. Klingele

251 Valley Vista Lane
Yakima, WA 98901

Clarence Knoblick

* John & Karen Krantz

1008 Meadowbrook Road -
Yakima, WA 98903

Lawrence Kunkel
2201 McCullough Road -
Yakima, WA 98903

Garrison R. Lamarche

- Lewis W. &7 oyée L. Langell -

310 Meadowbrook
Yakima, WA 98903

Supplemental Report Re: Subbasin No. 23 - 13

31, 143, 262

32,34

34, 35, 205
205,218

32,151

42

214,219

32,170, 174, 280, 303

191

33

220
221

164,304

204, 206,221
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02060

02398
01157

01019
(A)4253,
(A)5469

02398

02398

01121

01645

02398

02398
02398
02398
02398
02398
02398
02398
02398

00417

00898
02398

26 -

12

66

66

41

217

75

16

106

16

Albert & Florence Lantrip
808 Pioneer Lane
Yakima, WA 98903

Marcella Laramore, et al.”
P.O. Box 150 '

Tacoma, WA 98401

La Salle High School
3000 Lightning Way
Union Gap, WA 98903

‘Marc A Lee

Arlene Lien =

Thomas Leonafd. _

: Ndis Lewis & Estate of Eérl Lewis

P.O.Box 1064
Winston, OR . 97496-1064

Marlin J. & Joan Lindgren

Shirley Linton

| Rulon Linton

Robert F. Lockbeam, Jr.

Lynch Lane LLC

David J. & Christine Lynde

Peggy Madson
Sharon Mangan

Kenneth A. & Gina Marquis

1350 Gilbert Road

Zillah, WA 98953-9789

Marc & Sue Downs Martin .
580 Ahtanum Road — South Fork
Yakima, WA 98903

Supplemental Report Re: Subbasin No. 23 - 14

32,188,205
130, 263
192
35,79,375
32,53

37,222

33,206

46, 305

33, 121, 305
33

46, 306
34, 98, 362
173

33

58,340

139

58, 207, 340
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02398 26

02398 216
01121
02398 145
01829
(A)02401
02398 20
01880 22
01229
02398 15
02398 15
02398 36
02398 - 77
02398 77
00542 through
00545
00203 191
02398 43
02398 37

Mark Martin

Elvin J. & Judith Martingen

‘James D. & Jean Mauk

4207 McCullough Road

Yakima, WA 98903-9542

McAllister Field Ind. LLC

Nancy McDougall
2205 McCullough Road
Yakima, WA 98903

‘Richard W. McGahan

293 South Fork Ahtanum Road

© Yakima, WA 98903

Brad McGuire -

13171 S. Ahtanum Road
Yakima, WA 98901

Gary R. Mclnnis

Robert M. & Donna L. Mclonis
Charles H. & Colleen Meginn
Dave Melero -

Felix David & Dari Melero
Theodore Melotte, Jr.

& Wanda Mellotte

213 Santa Roza Drive
Yakima, WA 98901-5606
Lisa Meusbom |
2714 S. 79" Avenue

Yakima, WA 98903

Roger R. Meﬁsbom

‘Roger R. & Edna A. Meusborn

Suppiementa} Report Re: Subbasin No. 23 - 15

34,79, 375
31, 170, 280

222

151,324

39,223

75,77

235

55,235

55,236
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Robert Meyers

Robert M. Meyers

Gary A. Miller

Gary & Diane Miner

2401 McCullough Road
Yakima, WA 98903-9535
Bruce Mondor

Vernon & Dorothy Mondor
3606 S. 79"

Yakima, WA 98903

Wﬁlis Mondor

Neil D. Monoian

Anna Marie & Paul Morton _

3114 8. 62™ Avenue
Yakima, WA 98903-9571

Phillip Moyer

Jon R. & Linda S. Mulvenon

James Murphy

No current address available

Marie (Erickson) Murphy
Yakima, WA 98903-9999

Matthew & Lisa Murray
David F. & Susan G. Myra
Douglas & Audrey Nash
Richard Nathlich

2914 °S. 79" Avenue
Yakima, WA 98903
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Olen Nichols, Jr.

& Elenore Nichols
3303 S. 11® Avenue
Yakima, WA 98903

Rodney A. & Sally A. Niemi-
2507 McCullough Road
Yakima, WA 98903

Bernard & Marylyn Novobielski

5703 Ahtanum Road
Yakima, WA 98903-1049

Hanna Nurss

2290 Ahtanum Road South Fork
Yakima, WA 98903

Nina Ny’Vonen

Oakshire Estate LLC

Martha Qhms, Estate of

1250 Ahtanum Road North Fork -
Yakima, WA 98903 ° '

Rddney & Rhonda Ostriem
3503 Meadowecrest Lane
Yakima, WA 98903-9319

Ted R. Overman & Dale L. Belsher

Joanne Pace

Pacific Ca Systems

Patricia Patterson

Shirley May Peﬁis
James & Holly Phillips
Dale R. & Janelle Y. Pottenger

Helen Pulito
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Robert & Phyllis Pulse

Jerry Wade Purdom
3404 Stanton Road
Yakima, WA 98903

| Jeffery J. & Deborah R. Puskas

P.O. Box 478 _
Wildomar, CA 92995

Deborah R. Puskas-Huck
P.O. Box 478 ‘ '
Wildomar, CA- 92995

Daniel Putnam
1014 Meadowbrook Road
Yakima, WA 98903

R&R AndersonConstruction
Simon & Bonnie Ramirez

4161 McCullough Road
Yakima, WA 98903

John & Judy Record

John L. & Suzanne Record
Todd P. & Lavina Record
Jody Reese

John O. & Patricia Reese, Jr.
Shaun M. & Sharon Rehfield
Gafy & Alana Reich

3406 Meadowecrest Lane
Yakima, WA 98903-9522

J. S. & Sally Reid
3955 Russell Road

Grants Pass, OR 97526-9781 -

Donald & Lorena Rennie
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217
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160
187

160
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John M. & B. Brown Rennie
Tania & Troy Reynolds
Elmer L. Rhodes |
Mike I{Aibail | &
Mark & Tammi Ribail
Jerry L. Ribail

Claudia Richardson
9409 Coolidge Road
Yakima, WA 98903

Leo Richardson
9409 Coolidge Road -
Yakima, WA 98903 .

Thomas D. Richardson

James E. & Darlene Riddle

Gary & Ena Riddle

4211 McCullough Road

Yakima, WA 98903

Adam W. & Leona M. Riedlinger

4215 McCullough Road
Yakima, WA 98903

' Lawrence & Shirley Riegel

Robert S. Anderson Company, Inc.

R.S. Roberts, et ux.
R. chtt & Debra Roberts

Mark & Nancy Roehr
2150 Ahtanum Road North Fork
Yakima, WA 98503-9019
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Jill W. Rogers, et vir

Lester W. Roy
2150 Ahtanum Road North Fork
Yakima, WA 98903

_ Robert & Michelle Runciman

No current address available
Thomas R. & Delores A. Rupel

John T. Russell Jr.

- Myron E. Russell

S & C Rentals |
Ladie Saucedo
Gerald F. & Helen M. Sauer

733 Roza Drive
Zillah, WA 98953

| Michael E. Schreiner

7405 Sali Road
Yakima, WA 98903-9247

Michael J. & Ella Kay Schreiner -
2326 McCullough Road
Yakima, WA 98903-9534

Royal Schlepp

" Robert N. Schuller

Gary Senter =
Orville M. & Gweneth Seward
L. Jean Shockley

Richard A. & Helen F. Skagen
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Billy R. & Sheryl Sniith
2806 S. 42 Avenue
Yakima, WA 98903
Vickie Smith

Harry A. Sodeman

Benn V. & Carol A. Splawn

| Karen B. & C. Hardison Stiles

P.O. Box 10177
Yakima, WA 98909-1177

William & Idel Stradler

Pat & Dora Stump
13602 Ahtanum Road

Yakima, WA 98903-9784

Erma Swalley
13310 Swalley Lane
Yakima, WA 98903-9141

Rod & Betty Swanson
12964 Road ANW

- Ephrata, WA 98823

Talbert Wiliiam Tayl()l"
Talbert W. & Darcy J. Taylor
Talbert & Shirley Taylor !
Jeftrey M. & Exin J. Thomas

Lewis Thomason

Clarence A. & Marian Thompson
- 1331 Ahtanum Road North Fork

Yakima, WA 98903
Lynn Tobin

Leland & Marie Torzon
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Robert L. Torzon

Trail’s End Lodge

¢/o Chuck Tissell, President -
13505 Church Road |
Yakima, WA 98903-9119

Donald & Carol Trammell

Fred Trupp |

‘Eugene R. & Helen E. Tyler

P.O. Box 8190 . :
Yakima, WA 98908-0190

United States of America

~ Indian Resources Section
- P.O. Box 44378

Washington, DC 20026-4378

' .bebra Valaﬁu

Martin Valla

Randall & Catherine Vanloock
Jeff Van Wechel & Della Fik_ken
Brédley & Kelli Vetsch

Charles E. Vetsch, Sr.

& Sharon Vetsch

3208 S..62™ Avenue |
Yakima, WA 98208-9572 o

Charles E. Vetsch, J.
& Cherie Vetsch

Donna Vetsch

Laddy L. Vibbert
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Charles L. & Marjory Walton |

WA State Department of Fish & Wlldllfe
600 Capitol Way
Olympia, WA 98501-1091

WA State Department of Natural Resources

PO Box 47016
Olympia, WA 98504-7016

Andrew Weed

Jonathan Weed

Ruth Weed
Thomas & Janette Weed

William Weed

William D. & Peggy Weed

- William J. & Ruby Weed

Joseph P. & Lorraine Weibler -

David & Ruth Welch

* Richard & Terty C. Welch

R. Lee West, Tfustee

Ray L. & Jean West

Westwood West Corporation

Donald & Deborah Wetzel
Darryl & Dearnma Pemberton White

Lawrence R. & Teresa White
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‘Hiram H. & Sharon P, White

Dorothy R. White
20580 Ahtanum Road
Yakima, WA 98903

. Jerry Whitmire

Joe Wiley
Loren F. Wiley
Robert & Sean Wiley

James T. & Belinda L. Wilkinson

2910 McCullough Road

Yakima, WA 98903-9540
Russell & Catherine Wilkinson
Stanley & Mary J. Wilkinson
2908 McCullough Road
Yakima, WA 98903

Rgcky D.& Lm;ise M. Willette.

2207 McCullough Road

Yakima, WA 98903

&

Charles T. Williams

James F. & Elaine J. Williams

James and Patsy Wilson

Ken Withers |

Delmar F. Woerner, Estaté of
Larry E. & Kori Wolf

Clara Wolff

2812 S. 90™ Avenue
Yakima, WA 98903-9688
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02398 3 Eugene Woodcock - 46

02398 - 3 ~ Kim Woodcock 46
02398 191 - William M. & Billie J. Woodcock | 164, 313, 314, 315,
02398 66 Gail Woodhouse 33,121, "3 16
02398 122 . Thomas Worrell ‘ | 33,205
02276 ' Yakama Nation - | 198, 209
:  Attn: Dave Ward :

. P.O. Box 151

. Toppenish, WA 98948-0151
02398 136 Yakima Air Terminal 31, 149
02398 40 Timothy J. Yearout : 97,334
01645 ‘ Ervin & Jureta Yoerger 33, 207

2801 1* Avenue
Union Gap, WA 98903

1L SPECIAL ISSUES SECTION

1. . Junior Righ’ts

Beginning on page 109 of the Report, the Court analyzed the issue of whether any rights

could be confirmed to water users with lands north of Ahtanum Creek that were not detivative from

the 1908 Code Agreement. The Court determined that it could quantify rights to off-reservation

water users who succeeded a person adj udicated a water right under the Achepohl Decree when
sﬁgplus.\water is available. Surplus water would exist during the rare occasion when Ahtanum
Creek flows are adequate to satisfy reservation wéter users and north side users who h;we Pope
Decree rights béneﬁcially used after that decree was entered.. The Court also noted that the
availability of “surplus water” could be impacted by the prior order réq’uiring that adeqﬁate flows be |
retained in Ahtanum Creek to maintain fish life énd future storage facilities might be constructed to

retain “surplus waters” to more adequately supply senior rights. At the exceptions hearing and

| Supplemental Report Re: Subbasin No. 23 = 25
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during post-trial briefing that issue has received additional analysis by the parties and the Court has
been asked to re-examine the matter. See Reports of Proceeding dated February 10, 2004, (pages
96-159) and February 11, 2004, (pages 84495). _ |

Although it is asserted by certain entities that the decision bﬁr the federal court is clear on
this iésue, this Court strongly disagrees. To determine if there are any water rights whatsoever
beyo_hd that established in the Pope Decree, this Court must again aﬁalyze what was decided by that
couft as well as the context in which it was decided. This Coﬁrt coniinues,tb examine both the 1956
decision (Pope I) and the 1964 d,ecision (Pope Decree) fo find direction as to what that court
actually found. After carefully sgrutinizing Pope I and the Pope Decree, it is this Court’s decision
that the Ninth Circuit intended to adjudicate .every possible right to water for landowners on the
north side of Ahtanum Creek. Water rights not uéed on the north side would transfer to the corpus
of water available to the south side users. When excess water is available, north side users are
barred by res judicata from asserting rights to any such water except to those lands which were
conﬁrmed rights in the Pope Decree. |

So what was decided in the Pope Decree‘? It can be and was stated in a number of ways by

Judge Pope. For example, on page 904 of the Pope Decree, the special master and trial judge were

admonished _fbr failing “to make any determination as to the extent and limitations upon the water
rights of the defendanfs in the waters of Ahtanum Creek under Wegéhington law aé of the year
1908.” After recounting apﬁlicabie Washington law to :accomplish this objective, Judge Pope
proceeded to quote from the petition for éertiorari filed by the defendants in response to Pope /.

“The effect is to require the Ahtanum water users to adjudicate again their right to the
use of waters from the stream. They are not only required to establish their needs as

- of 1908, which was one of the purposes of the 1908 agreement, but ate again required
to prove their water rights with the same partzcula.rity which was required of them in
the state court proceeding in 1925.”

To this statement, Judge Pope responded affirmatively (“Plainly with this correct understanding of |
the meaning of our mandate. . .™). Judge Pope then suMmized the use of water in 1908 and
ultimately limited north side users to a season of use that concluded on July 10.

The Ninth Circuit then proceeded to analyze the contention of the United States that the trial
court “refused to adjudicate the 1908 claims of some 456 defendants who f_ailed to establish

beneficial use of water or the existence of water rights belonging to them or to their predecessors in

Supplemental Report Re: Subbasin No. 23 - 26
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interest, as of that date.” Pope Decree at 912. Judge Pope answered that findings were made as to

the Jands which were in fact irrigated in 1908:

“Obviously this finding purports to be and is a determination as to the entire use of |
waters in 1908. By excluding therefrom other tracts, the finding, it seems to us,

adequately disposes of any claims that might have been made by other persons in
respect to lands not listed in the findings.” Jd. (Emphasis added).

The relevant next step of the Ninth Circuit was to determine if the uses of water in 1908 had

diminished subsequently theretq,‘ or in the court’s parlance “when the needs of those parties were

such as to require less . . . then their rights to the use of the water was correspondingly reduced, and |

those of the Indians, in like measure, greater.” Id. at 913. That statement is consistent with other
finding that the rights of north side users could not be enlarged. See Pope Decree at 911. The court

determined it would bage the water award for the Answer Numbers on the lesser of the amount of

land irrigated in 1908 or 1957.

Lastly, J udge Pope included a very telhng paragraph on page 91 4 that 31gnals the intent of
the Ninth Circuit in issuing the Pope Decree.

“The parties should be informed now as to where they stand, and the unanimity of the

evidence, to which we have previously alluded, makes our conclusion as to the extent

of the 1908 water rights possible on this record. Thus the Indian Tribe may now

ascertain, by actual experience under the decree, just how badly they have suffered

through the Code taking of their property. Plainly the waters they-are here awarded -

will be insufficient for the irtigable lands of the Reservaﬁon [footnote omitted]. .Tust
how msufﬂment they can soon tell.” o

|| Clearly, that court believes there is no real surplus or excess water to distribute because it was of the

opinioﬁ the Naﬁon was proifided for so badly in the original 7 5%-25% split established by the Code

"agree'ment. The key concept underlying the decision is that although north side water users may

have some rights derivative of the Code agieejment, any water that goes unused will be'available to

reservation water users and any rights that relinqui'sh will do so for the benefit of reservation users.
[

On page 915 of the Pope Decree, the Ninth Circuit ac’mally makes its own ﬁndmgs and
ordeis as follows: '

a. To defendants, for use of their lands north of Ahtanum Creek, seventy-five per

cent of the natural flow of Ahtanum Creek, as measured at the north and south gauging
stations, provided that total diversion for this purpose shall not exceed 46.96 cubic feet /
per second and prov1ded that when the said measured flow exceeds 62.59 cubic feet

Supplemental Report Re: Subbasin No. 23 - 27-
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per second defendants shall have no right to the excess, except in subordination to the
higher rights of the plaintiff.

b. To plaintiff, for use on Indian Reservation lands south of Ahtanum Creek,
twenty-five per cent of the natural flow of Ahtanum Creek, as measured at the north
and south gauging stations; provided that when that natural flow as so measured
exceeds 62.59 cubic feet per second, all the excess over that figure is awarded to-
-plaintiff, to the extent that the said water can be put to a beneficial use.

This is the only reference to use of excess water by the defendants although Johncox does point to
page 900, and the following quotation:

~We went on to say: “The rights of the white settlers to the use of the waters were
“subordinate to the rights of the Indians, but they were not non-existent. Until the
Indians were able to make use of the waters, there was no legal obstacle to the use of
the waters by the white settlers. After the Indian irrigation works were completed,
there would still be the right of the non-Indian appropriators to make use of any
surplus avallable within the stream.’ Quorzng Ahtanum I at 236 F.2d 335.

of course, this statement must be read in the context supplied by J ohncox of the amount of water

| that could be appurtenant to the reservation water users as of 1915. It also must be read in the

context of the Pope Dectee’s finding as to the amou;ﬁt of water actually beneficially used by the
1908 signatories or their successors as of 1957, ' |

The temainder of the decree provides for distribution of return flow between south side and
north side water users. It also provides that after the ienth'day of July in each year, all waters are
available for use on the reservation. Further the north side defendants ﬁled a motmn for
reconsideration on the issue of water avaﬂabﬁlty and made no effort to extend the rulmg ‘ro
additional water or additional lands. U.S. v, AID; 338 F.2d 307 (9™ Cir. 1964).

AID and the Yakama Nation each have their own take on what constitutes a defendant for
purposes of that ruling. There are three possible groups who could constnute the class of
“defendants pursuant to the Pope Decree. 1.) Those pames to this case who are not successors to
the Code Agr_eement and were not made “defendants™ to the Pope Decree. 2.) Those partzes to this
case who were defendants in U.S. v. Ahtanum Irrigation District, but who hadi rights denied in that

'case'; and 3.) Those defendants who were recognized in the Pope Decree as having a right, but who

|| are irrigating moreiland'than' was awarded a-water right in the Pope Decree or are using more water

on the lands having a water right than recognized in the Pope Decree.
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Section I a. of the actual Pope Order and Decree (page 915), set forth above, also impacts -
this decision. First, it deﬁne;, for purposes of the Pope Decree, the class of “défendants” as being
those north side useré who share the 46.96 cfs — that is the amount, based on water duty, shared by
those who successfully defended their water rights as set forth in the answer numbers. The
provision goes on to prohibit those same “defeﬁdants;’ from having any right to the excess, except in
subordination to the higher rights of the plaintiff. That language would limit the universe of those

who could use the surplus water to those who succeeded in having a water right confirmed under

-{] the answer numbers. This conclusion is buttressed by the fact the Ninﬂi Circuit had also found that

the findings of water use were conclusive as to the “entire use of water in 1908” by north side users.

What trends against that decision is the fact that a water duty was set at a meager .01 cfs per

| acre for north side uses and suggests that additional water uses would be prohibited. However, this-

must be placed in the unique context of Ahtanum Creek, where water was initially divided on a
75%-25% basis. Therefore, it is this Court’s belief that the idea of “excess wéter” for the north side
u.s'ei‘s as set forth 611 page 915 only exists in a percentage calculation so as to be consistent with the
1908 Code Agrégment. Thug, water users on the ﬁorth side of Ahtanum Creek were '(.letennined to |
havé arighttoa bertai_n percentage as further limited by a 0.01 cfs per acre water duty. |
In addition, north side users argue that the decisions of this Court must be influenced by the
evidence adduced at trial. For example, Johncox argues the Court should ignore the July 10 bar set
by the Ninth Circuit for north side diversions ‘in light of evidence that suggests there may be water
available in Ahtanum Creek after July 10%, Agai’n,it‘ has long been the practice of this Court, and is|
in fact preferred (if not actﬁally required) by Wéshingfpn law in RC_W 90.03,'that when conducting
an adj qdication, effect be given to priof decrees that impact diversions of water. See RCW
90.03.220; RCW 90.03.170; Ecology v. Acquavella, 112"Wn.App. 729, 51 P.3d 800 (2002). This
application of res judicata can dictate results that appear outtof step with contemporary practices but
dbes not change the obiigatidﬁ of the Court to e;lforqe those prior ﬁndingé. ' _
Therefore, the Court finds that north side users are now estopped from claiming any rig_ht to
“excess” flows, except for use on specific lands included in or deriviﬁg from an Answer number
recognized in the Pope Decree. “Excess water” is‘thaf ‘watcr'in excess of that needed to satisfy all

confirmed water rights hoth on and off the_reseriz_ation and any ‘water needed to satisfy the Yakama
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Nation’s minimum instream flow right‘ for fish. The United States shall be required, consistent with|
the requirements of Washington law, U.S. v. 4ID and the United States own mandate, to measure "
and report diversions into canals that serve land owners on the reservation. The Court will not

otheMse require measuring on the reservation or tread into the area of management of water on the

reservation as requested by‘I ohncox and AID. Such decisions are beyond the scope of an

adjudication court and are within the province of the federal government to determine.

The Yakama Nation and the United States argue that because there is no excess water, the
Court cannot confirm rights thereto. There is an obvious appeal to the logic of that statement and
the Court agrees the evidence and prior rulings on the issue are fairly consistent that excess water™

will be rare. Further, the reality is that many of the statements set forth above indicate the Ninth

-Clrcmt’s observation that the supply would be inadequate for the Answer Number lands and the

uses on the south side. However, it is an irony of stream adjudlcatlons that insufficient supply does

| not prevent a court from confirming rights, unless it can be demonstrated that such a limitation on

supply has prevented beneficial use. That evidence is not before this Court.

< While not in‘teriding fo comment on the ultimate determinations of water rights, some
aspects of the Pope Decree and the process utilized are troubling. The Court is concerned the
process utilized in making those decisions divested this Court of its ability to perform its
fundamental function. Some of the determinations are not consistent with Washington water law.
However, in reaching its decision, the Ninth‘ Circuit considered all the evidence before it, legal
argumeﬁts of the various parties, its understanding of Washingfon water law and the faét water
users had participated in an adjudicatioh in 1925. Further, the decisions of the Ninth Circuit in the
Pope Decree, involving interpretation of a contract between the United States and north side water

users and the rights of thé Yakama Nation established under federal law, are binding on this Court.

That decision must be given full force and effect in this proceeding. The Court’s ruling on junior

rights resolves YN Exception 19.

1B The following is a list of junior water rights previously confirmed in the Court’s report.

They are identified by page from the report, the name in the report, the name in AID-8A and the
Answer number, The Court withdraws the earlier confirmation and these rights are DENIED.

||RCPage#  Name/Original Report ~ Name in AID-8A  Ans.#
371 - - Kenneth Bates Kenneth P. Bates, Jr. : '
Thomas H. Bates , _ B
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373

374

375

376

379

381
382

383

384

386

387

388

391 -

394

James Decoto

Eugene Carpenter .
Carl Brown
John and Judy Record

George H. Grissom
Allen W, Grissom
John Hull

John Hull
Harlong Clift, Jr.

. Ray L. and Jean West -

Joseph and Lorra Weibler
Billy and Sheryl Smith

Russell Bohannon
Russell Carlson
Norman Cornelius

Jill Rogers

Jerry Davis-
Jerry Purdom
John and Patricia Reese, Jr.

Willis Decoto

Robert and Loraine Glaspey
Frank Glaspey o
Glaspey and Sons

Holtzinger Ranch,

Douglas & Nancy Hartshom
James & Darlene Riddle
John Record '
Stanley & Illa Glenn

‘Charles H. & Colleen Megmn

Allen W. Grissom
Thomas D. Richardson

\ K
Samuel Hull, et al.

Samuel Hull, et al.'
Harlond Clift, Jr.

R Lee West, Trustee
Joseph & Lorraine Weibler

Same
Russell & Gladys Carlson

Norman Cornelius
Jill W. Rogers, et vir.
Roger & Renee Biles

Dale & Janelle Pottenger

Jerry Wade Purdom

John Reese, Jr. & Patnma Reese
Jody Reese

- James R. Decoto

Yaklma Air Terminal

Wﬂham Terry & Denise F Campbell
Pacific Ca Systems

‘Glaspey Ahtanum LLC
Elvin J. & Judith Martinsen

Thomas & Delores Rupel

Same

Pdul and Anna .Marie Morton Saine

Lawrénce and Shirlé’y Riegel Clark & Janet Johnson
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395

396

398

400

402

404

406

407

408

411

415

416

417

11418

419

421

Vickie Smith
Steven M. Gerdes
Loren Gerdes:
Jimmy Haedrick
Lester Johnson
Mike Ribail

William Weed

Demor Woener

.‘ Donald and Carol Trammell

Hiram E. White

Russell Bohannon
John Bohannon
Robert Bohannon
Carl Brown

R.E. Comelius

Jake and Sue Bryan
Vernon & Jo Marie Carsoﬁ
Laddy Vibbert

Loren Wiley.

Joe Wiley

R.E. Cornelius

Harris Farms

James Ives

Riley J . Keliey

KLC Holdings LTD-

Albert and Florence Lantrip

Fred Trupp

S & C Rentals, LLC
Vickie Smith

John T. Russell, Jr.

Steven & Charlotte Gerdes
Arlene Lien

Jerry & Sherry Adams
Matthew & Lisa Murray
Helen Pulito

Mike Ribail

William J. & Ruby Weed
William D. & Peggy Weed

Estate of Delmar Woerner

Same

 Same

John & Pamela Bohannon
Russel & Darlene Bohannon
Robert Bohannon

Donna Vetsch

R. E. Cornelius, Jr., et al.

Vernon Carson
Laddy Vibbert
Loren Wiley.

David Carson

Same
Royal Schlepp
Same

Same

Same

James & Deborah Carm'ac%q
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423

11426

427

429

431

432

433

11433°

435

436

439

440
441

442

Gail Woodhouse | Gail Weodhquse ‘

Clarence Knoblick Daryl Hill
Daryl Hill : . Shirley Linton
Rulon Linton John & Cathy Cockrum
Donald & Mary Adkins
: John P. Herke - Same
Hull Ranches, Inc. - Same

Jess Bowden

Roger & Edna Meusborn ~ Roger & Edna Meusborn
Wayne & Frances Gohl Lawrence & Teresa White
Lewis Thomason Lewis Thomason -

Erma Swalley * Robert L. Torson
Leland and Marie Torzon
Donald and Deborah Wetzel
William and Idel Stradler
Randy and Dee Fleming

) .

James D. Forsythe - Craig Schultz P'ropez’cies LLC

Hansen Fruit and Cold Storage/
Park Avenue Storage Company

Paul and Linda Hart Jr. Same

Alice Hart - '

Barl and Ardis Lewis ~ Ardis Lewis & Estate of Earl Lewis
Peggy Madson Nellie C. Burks, et al.

Robert and Phyllis Pulse Same

Donald and Sylvia Brule

Thomas Worrell Craig Schultz Properties, LLC

Ervin and Jureta Yoerger ~ Same
Evergreen State Refuse System

Michael J. Hager L Same

66

21

72

37

i 64

127

. * No Answer

" No Answer

No Answer
75

No Answer

122

- No Ahswer :

128

3 This water right did not have the provision identifying it as a junior right, however, that was the Court’s intent
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444

446

448

450

451

453

455

456

458

463 -

Lester W. Roy Deborah Puskas-Fuck
Lester Roy Bruce Mondor
Willis Mondor ~ Jeffrey & Deborah Puskas
Gary and Ruth Hansen - _' Gary & Ruth Hansen
Russell & Joann Daniels
Robert Schuller © Same
- Carl George>

Laurence and Marian Hovenkotter — Same
Michael and Kathleen Hovenkotter

_J. 8. and Sally Reid Gail Hernandez

Jeff Van Wechel & Della Fikkan
Dennis Frank '
" Leslie Barr . .
Michea] & Nancy Dale
Flumencio Garza
Neil Monoian E
Gary & Laurene Aranas
Russell & Cathy Wilkinson Russell & Catherine Wilkinson
Kenneth P, Bates, Jr. Kenneth P. Bates, Jr.
Cliff Dovel Clifford & Debra Dovel
Dénnis E. & Carloy Herron - Chadwick & Nancy Fife
Lloyd Dovel - Lloyd Dovel
Robert and Veronica Flake Mark Flake
: Nina Nyvonen
Melvin & Donna Crawford
- Shelby & Tracy Brown .
Lynch Lane LLC
Oakshire Estate LLC
Sharon Glenn Same
Estate of Martha Ohms
R.E. Cornelius Same

Shaun M. and Sharon Rebfield ~ Robert & Phyllis Anderson.

29

23

32

34

‘No Answer

221

41

No Answer

39

26 .

Lester Johnson _ Jerry Whitmire

Brad Cunningham ~ Stanley & Elizabeth Beneﬁel
Randall and Cheri Johnson ‘Mark Martin '
Michael Guillozet . ' "Michael & Mary Guillozet

Martin Valla " Debra Valahu
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Gary Senter ' Curtis & Kellie Harris
_ ' Myron E. Russell

Marc A. Lee
Timothy & Joanne Burlingame
463 Roberta and Jim Buchanan Same - ' No Answer
’ . Randy and Cheri Johnson
Mark and Nancy Roehr
466 ~ Sylvia Crockett .Sa.me No Answer
467 Kathleen Hille " Same No Answer
470-471 Johncox Ditch Company - " Same
472 Rod and Betty Swanson Same N No Answer
474 Dwinell’s Central Neon Company Same | g . 46
Chancery -
475 Hanna Nurss - Same No Answ_er‘
1477 Hansen Fruit and Cold Storage . Gary & Ruth Hansen 8
: Laurel Harisen Robert Anderson S CO, Inc.
478 ~ Catholic Bishop of Yakima County Same 10
479 Hiram E: White Same | 7
2. Quantity of Water
As discussed above, the Pope Decree limited the quantity of water that could be used on
lands north of Ahtanum Creek to 0.01 cubic foot per second for each acre irrigated. This Court

must adhere to that ruling and all water rights conﬁrmed for irrigation on lands north of Ahtanum

Creek will authorize the diversion of 0.01 cfs per acre irrigated. The _annual quantity awarded for

each acre irrigated will be based ona continuous diversion of 0.01 ofs from April 15 until July 10,

unless there is evidence that allows the Court to confirm 2 season of use that begins prior to April
15. In any event, the annual quantity of water will be based on a continuous diversion of 0.01 cfs

for the number of days in the season of use. Therefore, water rights with a season of use from

April 15 through July 10 will be authorized an annual quantity of 1.72 acre-feet per acre irrigated.

Because in many cases the acres irrigated include fractions of acres, in most cases, the Court has
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rounded the numbers so that both the instantaneous quantity and annual quantities are expressed to
two places ri'ght of the decimal point. |

3. T Use. of Bachelor Creek and Hatton Creek

The Court ruled in the Memorandum Opinion at page 13, that it would allow 0.25 cfs to
rémaiﬁ in naturally occurring water sources and that what constitutes a “naturally occurring water " _
source” could be debated at the evidentiary héa:ring. At the February 3, 2004, hearing AID asked
that it be allowed to open the gates into Bachelor and Hatton Creeks from Ahtanum Creek after J uly
10 and whatever water would go into those channels is “naturally odéﬁrring.” See transcript at pagé
1'“.01, 164. The Yakama Nation diéagrées and indicates that AID installed gates to control diversions
of water into Bachelor and Hatton and that both have been used as irrigation channels.

Thé Court agrees with the Nation. The Pope Decree Wés quite clear in its order on page 915
that “Afier the tenth day of Eﬁly in each year, all the waters of Ahtanum Creek shall be available 1o,
and subject to diversion by, the plaintiff for use on Indian Reservation lands south of Ahtanum
Creek, to the extent that the said water can be put to beneficial use.” That decision is clear and
uneﬁuivocal that “all the waters of Ahtanum Creek” are available for usé on the south side.
Allowing the practice suggested by AID will result in a substantial reduction in fhe water available
for use on the south side as supported by the Wapato .Irrigation Project Engineer Roger Hende_r_son'
testimony. See February 3, 2004, transeript at 130, |

Therefore, while water for sfock water is lauthorized for north side uses in springs and naturally
occurring stream channels, it is not available in places where any ‘human effort is required to supply-
the water. | _ _

Other issues and concerns have been raised by the parties. The Court believes they are

primarily water management questions or are other wise denied by the Court.

V. ANALYSIS OF EXCEPTIONS

The Court held the supplemental hearing for Subbasin No. 23 from January 26 to |
Febrﬂﬁry 27,2004, Late exceptions were filed after the end of the supplemental hearing and those
exceptions were heard on April 14, 2005, May 11, 2006 and August 10, 2006. Having been fully
advised, the Court sets forth its decision regarding the various exceptions below. The Court will

first consider the exceptions taken to those claims located south of Ahtanum Creek on the Yakama

Reservation. The Court will then address those claims located north of the Creek or that derive
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from an answer nﬁmber. This includes exceptions filed by individual claimants, as well as the
Ahtanum Irrigation District or one of its wé,ter users, as well as the Johnecox Ditch Company.
The Court has addressed many# of the Yakama Nation’s and Ecology’s legal exceptions
above. The Nétion and Ecology alsb took specific ‘exce.ptions to claimant or answer number and
those are addressed bellow.- TheUnited States exceptions are also addressed below.
1. Excepti’ons by South Side Claimants on the Yakama Reservation
Court Claim No., 1642 - Borton and Sons, Inc.

The Bortons and the Yakama Nation entered into a st1pulat1on dated January 20, 2004,

'Whereby the parties agreed the Bortons use, set forth on page 351, is for the irrigation of 148.8 acres

rather than 155.7 recognized by the Court. Accordmgly, the right at page 351 shall be changed at
line 14 to show 148:8 acres and also at line 16 to show quantity as 1.86 cfs and 654.72 acre-feet per
year. This resolves YN exception No. 12.

Court Claim No. 1121 - Erickson Orchards, Inc./ Erickson Water System
' Douglas & Linda Couette
' Marie (Erickson) Murphy

Gary Riddle & Ena Riddle
Leona M. Riedlinger & Adam W. Riedlinger
Robert & Michelle Runciman
Simon Ramirez & Bonnie Ramirez

~ Thomas Leonard
David Welch & Ruth Welch _
Mike Herndon & Evelyn Herndon

" James Murphy :

Yakama Nation exception #11 is to the water rights recommended by the Court in regard to

' Erlckson Orchards, Inc./Erickson Water System Douglas & Linda Couette and Marie (Erickson)

Murphy No party representing those entities participated at the January 26-27, 2004, hea:rmg

when those exceptions were presented. The Yakama Nation relied on the testimony of Dr. Nexl
Allen (and hlS Dec}aratmn and Erratum YIN-331-332) and the analy51s set forth in YIN —334 and |

YIN - 348 to support its’ exception. _
The Yakama Nation’s first pomt in the exceptzon concerns the fact the Court “double

counted” in conﬁrmmg a right to Erickson Orchards, which no longer exists and has been

A Initially, the Yakama Nation also took exception to the right recommended for David Welch & Ruth Welch and Gary

Riddle & Fna Riddle. However, the Nation w1thdrew its exceptlons in regard to those claimants during the hearing on
January 26, 2004 :
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16 EWM due to lack of information regarding ownership, historic beneficial use and place of use.

subdivided between the above-named parties. The Court agrees and the right set forth at page 354
of the Report is WITHDRAWN. |

The Nation alsé took exception.to the Court’s recommendation to Douglas and Linda -
Couette for a water right to irrigate 16.4 acres in Parcel No. 181210-22408. As summarized on YIN
334 and throhgh the testimony of Dr. Allen, the Nation alleges that of the 16.4 acres, 0.3 isnot a .4
field area and areas on the southern and western portion of the property have not been irrigated |
during the 1996~2000 time frame. The most extensive irrigation of the Couette property took place
in 1997. During that year, according to Dr. Allen, the Landsat mapping shows that a great portion
of the Couette property was irrigated — however, there are sizeable areas that were not irrigated.
Lacking an appearance by the claimant fand testimony to the conlrary, the Court GRANTS the
Yakama Nation’s exception and finds the water right of the Couettes on page 353 of the Report is
reduced to thel irrigation of 13.4 acres in the descfibed place of use. The authorized‘quantitjl of
water is also reduced to 0.17 cfs and 46.90 acre-feet per year. :

Lastly, the Yakama Nation took exception to the right confirmed to Marie (Erickson)
Murphy authorizing the irrigation of 9.75 acres. Neither Ms. Mufphy 110T any SUCCessor was present
at fhe January 26-27, 2004, hearing. The evidence supplied by the Yakama Nation in‘dicéted the
most extensive irrigation of Parcel No. 18 ‘1‘21 0-22003 between 1996 and 2000 was 5.7 acfes.
Lacking an appearance by the claimant and testimony or evidence to the cohtra’ry, the Court ,
GRANTS the Yakama -Natié_n’s exception and finds the water right for this parcel on page 362 of |
the Report is now limited to the irrigation of 5.7 acres in the described plaée of use. The quantity
shall also be reduced to 0.07 cfs and 19.95 acre-feet per yéar.

Court Claim No. 1694 - John P. and JoAnn Herke

The Herke’s own land located on the south side of Ahtanum Creek on the Yakama
Reservation, as well as on the north side of the creek. This analysis pertains to the lands on the
Yakama Reservation. The remaining Herke land is addressed as part of AID’s presentation for
Answer Nos. 17, 18 and 21. John P. Herke testified on February 25, 2007. Pat Andreotti .-
represented the Herkes for the Yakama Reservation land. | |

The Court was unable to conﬁrm a right for the Herke land within Section 15, T. 12 N,, R.

Répbft @ 76-77. Inresponse, the Herke’s provided the following information. -
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The Herke’s are meking a claim to irrigate 23 acres within Allotment No. 965 only. Emma
Tomaskan was the origina{I allottee of No. 965. Genevieve Harry-Hooper, Ms. Tomaskan’s.
granddaughter, inherited Allotment 965 and on November 14, 1956, sold the allotment to James P.
Olson (DE 3 15). The Herkes purchased it from Mr. Olson on March 25, 1959, and received a
warrant deed in February of 1961 (DE 316, DE 317).

Water use has been occurring since at least 1928. The Herke family leased the allotfnent
from the BIA and also from Ms. Harry-Hooper, and farmed the land until the Olsons purchased it.
Prior to the 1960s there were between 16-18 acres of hops and the remamder in pasture. Since that
time, all land has been converted to pasture. Water was originally diverted from an unnamed

spring-fed stream until a flood moved the stream, resulting in it drying up. The Herkes then

enlarged the existing Herke-Elgin Ditch from 2°-2-%" wide to about 10* wide. There was a bit of

confusion regarding what allotment the Herke’s point of diversion from Ah’fanum Creek is'in.
However Mr. Herke testified the headworks of the ditch is within Govemment Lot 8 in Section 16,
T. 12 N., R. 16 EEW.M. The Herke-Elgin ditch traverses Allotments Nos. 962 and No: 964, through
No. 965 along the base of a bluff. Most years there are sufficient flows into July, but then it often

tapers off. Under this scenario Mr. Herke uses at least 3 acre-feet per acre.

Based on the testimony of Mr. Herke and ihe evidence, the Court confirms a water right for
Ailo‘g:ment No. 965. As with other south side water usérs, the priority date will be June 9, 1855..
The water duty is 0.0125 cfs per acre and 4.4 acre-feet per year. Although the 4.4 acre-feet per acre
is greater than what Mr. Herke testified to using, this figure is based on irrigation water being
available the entire year. o

The Court confirms a nght to J ohn P. and JoAnn Hexke to divert water from Ahtanum Creek
in the amounts of 0.29 cfs and 101.2 acre-feet per year for 1mgat10n of 23 acres within Allotment
No. 965 being within Government Lot 8 and Government Lot 9, in Section 15, T. 12N,,R. 16 .
E.W.M. Th_e point of diversion is located in Government Lot 8 of Section ll 6, T I2ZN,R. 16
E.W.M. The priority date is June 9,1 83_5 . "The season of use is April 1 through October 1.

Court Claim Nos. 01829, (A)02401 -  Nancy McDougall

On July 19,_2_004, Nancy McDougall filed a late exceptionlto the Court’s Report and the
Court allowed the late exception on August 12, 20(54 Testimony and evidence in support of the
exception was taken on April 14, 2005, at which time Nancy McDougail and Ron McDougall v
testified and exhibits DE-327 to 342 were entered into evidence.

Supplemental Report Re: Subbasin No. 23 -39

S




10

1

12

13

14
.15
16

17

18 |

19

20

C21

22

23

24

25,

water catried in the Lower Ahtanum Canal, which diverts from Ahtanum Creek in the NEYSEY: of

:quarter corner of Section 7, being within the. SW%NE%SE% of Section 7, T. 12 N., R. 18 EEW.M.

| ground that much of the place of use for the right on page 362 is not owned by the Nichols. The

The history of settlement of this land and early efforts to irrigate were discussed on pages 85
and 86 of the Réport and will not be repeated. The Court concluded therein that a right had been
established by the McDougall’s predecessor with a June 9, 1855 date of priority and that beneficial
use of the water had continued on neighboring parcels of land. The testimony at the April 1.4, 2005,
hearing leads the Court to conclude thaf beneficial use of water continued as well on the portion of
the land still owned by Mrs. McDougall. She owns 10 acres and is irrigating 8 acres of hay and
pasture Iocated in the NEVANWVNWY; of Section 11, T. 12N, R. 18 E. W.M. She irrigates wzth

Section 7, T. 12 N., R. 18 E-W.M. Although Mrs. McDougall is seeking a right to divert 0.19 cubic
foot per second, the Court will use the water duty of 0.0125 cfs and 4.4 acre-feet pér year for each

acre, which is based on the. rulings in UL S. v. Ahtanum, Civil Cause No. 312. Th,ls is the water (iuty >

used on ne1ghbormg lands that havé the same ownership history.

Therefore, the Court confirms a nght with a June 9, 1855, date of priority for the dxversmn
from Ahtanum Creek of 0.10 cfs, 35.2 acre-feet per year from Aprﬁ 1 through Octobet 1 for the
iri*igation of 8 acres in the NEYAINWYNWY; of Section 11, T 12-1\?.., R. 184E,W.M. (Pércel No.
181211-22005). The point of diversioﬁ is iocated 750 feet south and 700 feet west of the east

Court Claim No. 1240 - Vernon and Dorothy Mondor

The Mondors and the Yakama Nationentered into a stipulation whereby the parties agreed
the MSndOrs water right described on page 361 of the Report should be for the irrigation of 35 acres
rather than the 42 acres confirmed /by’ the Court. Accor‘dihgfy, the right set forth on page 361 is
changed at line '3 to -irrigation of 35 acres and stock water and at line 5 to 0.44 cfs; 154 acre-feet per
year. The stipulation resolves YN Exception No. 16
Court Claim No. 8439 - QOlen and Elenore Nichols, Jr.

The Yakama Na‘gion took exception (#15) to the right confirmed to the Nichols on the

Nichols did not make an appearance at the exception hearmg The Nation indicates that Olen &
Eleanor N1chols only own three parcels (181212~ 23014 181212-23019, and 181212- 23020)
consisting of about 4.3 acres, of which the Nation notes 3.7 acres are irrigated. The Court has

reviewed the record for the Nichols claim and finds that an error was made in descnbmg the pIace

Supplemental Report Re: Subbasin No, 23 - 40




10

11

R

C 13

14
15
16
17

18
19
20
21
2

2

24

25

of use for the water right, an error that was brought forward by Ecology in [its exceptions. Ecology
also pointed out an‘error in the claim number — the Report identifies the claim as being 8349 when
the correct number is 8439.

The Court conﬁrmed a right for irrigating 23 acres in the N%NW% and NY2SYSWYaNWY,
of Sectmn 12 T.12N,, R. 18 EW.M. However, rev1ew1ng Court Claim No. 08439 and the State’s
Investlgatmn report for the claim, SE-167, the land that the Nichols asserted water rights for is all in
the SW‘ANW% of Section 12. Review of the county assessor’s records shows the Natlon is correct,
the Nlchols no longer own all of the land for which a rlght is asserted. It is common for land to be
sold after a claim is-filed in this proceeding or after the evidentiary hearmg. Selling the land does
not divest it of the water right that was claimed and defended by the Nichols and conﬁrméd by this
Court. The Court has established a process to join parties (Nhen land that is part of a claim is sold;
unfortunately, that process is not always followed. Although Water, rights are appurtenant to the

land, it is also important to have the proper parties joined to each claim. The Court directs Ecology

to contact the owners of the parcels within the correct place of use for this water right and provide
them information er becoming joined to the claim. If they elect to not join the claim, then the
Court will entertain a request to reduce the water right to the lands owned by the parties that did join
the claim. The right described on page 362, lines 12 through 22, is amended at line 21 so thét the
place of use is: The N%;SW%NW% and the west 562 feet of the N%:S.SWI/ANWY: of Section 12,

| T. 12N, R. I8 EW.M.
. Court Claim No: 01132 - Rod and Betty Swanson

The Swansons took exceptmn to the Court not confirming a water rlght for Iand they own
south of Ahtanum Creek on the Yakama Reservatmn Attorney Bryan Myre appeared at the
suppiemental hearing on behalf of the Swansons and entered Exhibit DE-307 in support of the
exceptions. No additional testimony was offered ‘ .

The Court had concluded in the first Repo_rt that the evidence was not clear on whether the
Swanson’s land south of the creék was 6wned'by a Yakama Indian prior to the United States
conveying it to the Swansbn’s predeceésor, E. A, ‘Shannafelt,ﬂReport @ 98. Mr. Shannafelt had
acquired ownership of the land thmugh a patent from the federal government with no mez;tion of
the land bemg conveyed to benefit an Indzan allottee The Court also needed evidence that the land
was 1rr1gated cither by the Indian allottee or w1th1n a reasonable time after it passed from Ind1an

ownersl'np, Report @ 99.
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| Section 24, T. 12 N., R. 15 E.-W.M. The decree states that the land lies within the boundaries of the

_ that the decree is DOE-130; howe_:ver, that exhibit is a copy of the decrée in Benton v. Johncox,

| the only instance the Court is aware of where the water right for land on the reservation was

The land in question is Lots 7 and 8 of Secﬁion 24, T. 12 N.3 R. 15 EEW.M,, within which the
Swansohs are claiming a right to irrigate 30 acres. They point the Court to a document that was part
of Exhibit DE-65 from the initial hearing and is also part of DE-307. The document is the first page
of a Court Decree in State of Washington v. Charles H. Anderson and Ethel Anderson, hﬁsband and
'wif_e, and Edw. A, Shananeit', Cause No. 24145, This page identifies Edw. A. Shannafelt as the

owner and Charles H. Anderson and Ethel Anderson as purchasers under contract of Lots 7 and 8 of

Yakima (sic) Indian Reservation and that Lots 7 and 8 were “prior to the transfer of title from the
United States divesting the title of the Indian allottee thereof . . . irrigated by water from a ditch
known as thie Paul ditoh with waters taken out of the south fork of the said Ahtanum creek.” Other
documents that are part of DE-307 proifide' evidence the land continued to be irrigated until the
Swansons purchased it in 1979 and Mr: Swanson’s earlier testimony shows continued beneficial use
during their ownership. _

Mr. Swanson’s predecésspr, A. L. Thompson participated in the 1925 adjudication and.the
Report of Referee recomimended confirmation of a Class 20 water right with an 1884 date of
priority. Included in DE-307 is an excerpt from what the Swansons aésert is the Achepohl decree,
including the introductory language, along with the water rights awarded to Thompson. However, if
differs from the copy of the decree tﬁé_tt was put in the reéprd- by.E_cology, which.is DOE-133.
However, the onljr difference is thét all of the Thdmpson water rights are listed consecutively, while
in the actual decree there are other water rights listed between the first Thompson water right and
the other two. The Nation in its reply to the Swanson exception sug'gests that the decree did not |

contain the water right awarded for the Thompson land on the reservation. The Nation indicates

which is an earlier case that was not a general adjudication. As mentioned above, DOE-133 is the
Achepohl decree and the Court finds the Thompson water right for lands on the reservation is

included. The record does not include a copy of the certificate that should hav_e issued for this waten
right, It is not clear whether the certificate is not in the record because Mr. Thompson did not pay

the necessary fees for issuance or if there is another reason that the certificate did not issue. This is

addressed in the Achepohl decree.
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The Nation argued in its reply to the Swanson exception that the “vague reference in a
Superior Court record” is not sufficient to prove that the Swanson’s land was once held by or on
behalf of an Indian allottee. The Court disagrees. The reference is in no manner vague and is not
just a Superior Court record, but is the Court’s Decree resolving a dispute. The Court finds the
Swansons are successors to an Indian allottee. The Court in its Report had referred to the

possibility the land was acquired under provisions of the General Allotment Act for sale of “excess”

land. The Nation objects to any ﬁriding that land on the Yakama Reservation could have been sold |

under the General Allotment Act. There is ﬁ_(} evidence that the land was sold under this act, so the
Court withdraws that reference. | . |

- The Nation poinfs out that although the Swansons are now claiming an 1855 priority date for
their water right, the Achepohl decree awarded a water right for the land with an 1884 date of
priority. The Nation argues that if the Court finds a water right can be confirmed, ihe pfiority date
should be 1884.

The Swanson’s claim preéénts a unique set of facts and circumstances not previously

addressed in this case or, as far as the Court is aware, any other case. The Achepohl proceeding wasj

held in the early 1920°s and A. L. Thompson participated in the case, clmmzng water rights for all

lands he owned that were being irrigated with water dzverted from Ahtanum Creek, regardless of

‘which side of the creek it was on. This case was decided before any of the Federal ‘court cases

defining the extent of Federal reserved water rights on Indian Reservations. See Report beéinni_ng
on page 47. The Thorpson land was the only 12&1(1 lying south of Ahtanum Creek on the Yakama
Reservation that was addressed in the dchepohl proceeding, leading this Court to conclude the
proceeding was intended to only address water rights on lands north of the creek, which may
explain why a certificate never issued for the Swanson land. The water rights confirmed were

undoubtedly based on state law not federal law. The recognition that a water right cbuld exist under

| state law does not negate an underlying, older water right that is based on federal law.

' The Court finds the Swansons have presented sufficient evidence to conclude that a Federal
reserved r_ight is appurtenant to their land with a June 9, 1 855, date of priority for the diversion of
0. 38‘cfs 132 acre-feet per year from April 1 through October 1 for the irrigation of 30 acres in
Government Lots 7 and 8 of Section 24, T, 12N, R. 15 E. W.M. The point of diversion is located
650 feet south and 350 feet east from the north quarter corner of Section 24, being within
Government Lot 2of Sectlon 24, T. 12N,,R. 15 EW.M.
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2. North Side Exceptions by Individual Claimants or AID.
Answer No. 1 - Kenneth P. Bates, Jr. and Thomas H. and Celine Bates Trust

The Ahtanum Irrigation District, on behalf of Mr. Bates, ﬁied an éxcepﬁoh that éppears to
just clarify the parcel numbers for the lands for which the Court confirmed a wéter right. Based on
the original AID-8 entered into the record, the Court identified Parcel Nos. 171218-11001-03 and
171218-1 1005 for thé land described in Answer No. 1 and as tﬂe place of use on Certificate No. 81.
The exception and AID-8A show that in addition to those parcel numbers, Parcel Nos. 171218~
41001 and 171217-23001 are also within Answer No. 1 and the place of use on Certificate No. 81.
AID-8A identifies that the parcels that have portioﬁs of the water right are Parcels Nos. 171218-
11002, 171218-41001, 171217-23001. The Court grants the exception. AID -8A has pi‘ovided
sufficient information to divide the water right'b‘éing confirmed between the two property owners.
Therefore, the water right confirmed on page 371, lines 1 through 1 1 of the Report is replaced with
the foﬁoviring two water rights, both with a June 30, 1866 date of priority, 4 season of use of April
15 through July 10 and points of diversion on Hatton Creek within the SEVANWY and SW¥iNEY of]
Section 18, T. 12 N.,R.17 E.W.M. - |

| ~ To Kenneth P. Bateé' Jr. a right to divert 0.50 cfs, 86.29 acre-feet per year for the irrigation
of 50.17 acres in Government Lots 1 and 2 of Section 17 and the northeast 4. 20 acres in the

NEY:NEYa ofSectlon 18, bothin T. 12 N,, R 17 E-W.M. (Parcel #171217- 23001 & portion of
171218- 41001)

- To Thomas H. and Celine Bates Trust, a right to divert 0.30 ofs, 51.31 acre-feet per year for
the 1rr1gat10n of 29.83 acres in the EYANEY4 of Section 18, T 12 N,, R. 17 E-W.M., except the north
300.02 feet and except the west 208.5 feet of the south 209.5 feet of the north 925 feet and except
beginning S 1°16” W 2204.42 feet from the northeast corner; thence S 82"09‘35” W to the west line;
thence south to the southwest corner; thence east to the southeast corner; thence north to point of
beginning (Parcel # 1712 18-11002).

The Court had also confirmed a junior ‘;ight under Answer No. 1. The junior right described
on page 371, lines 12 through 24 is withdrawn consistent with the Court’ s rulifig on junior rights

above and any claim to a junior right is denied.
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Answer No. 2 - R. Lee West, Trustee
- Joseph P. & Lorraine Weibler
" Billy R. & Sheryl Smith

~ There were no é'xc.eptilons filed to the water rights confirmed under Answer No. 2. |
However, AID_-SA provides sufficient information to divide the water right co_nﬁnned on page 378
between the threé laﬁdowners. The Court notes that in the Report the WeiBler’s name was
misspelled oﬁ pages 378 and 379. The water right confirmed on page 378 is withdrawn and
replaced with the following three water rights, all with a June 30, 1867, date of pﬁority, a season of
use from April 15 through July 10 and pom’cs of dlverszon on Ahtanum Creek and Bachelor Creek
as descnbed on lines 8% through 15: _

ToR. Lee West, Trustee, a r1ght to dzvert 0.69 cfs, 119.40 acre-feet per year for the _
irrigation of 69.42 acres in the west 525.0 feet of the NEYSWY of Seqt;_on 4, Eymg northerty of
Bachelor Creek, except the west 175 feet (Parcei # 181204-31003); that portion of the El/zSW‘é of
Section 4 described as foli'ows: Beginning 934.2 feet east of the northwest corﬁer of the E2SW¥s;
thence S {)1“’{)3 W to center lme of Bachelor Creek; thence west along the creek to a pomt 906.86
feet west of the east line of said subcl1v1310n thence south to the south line of Government Lot 6
thence east to a pomt 321.42 feet west of the east line of said subd1v1szon thence north to north lme,
thence west to point of beginning; (Parcel # 181204-31004); the NEYSWY and Government Lot 6
of Section 4, except that portion lying north of the centerline of Bachelor Creek (Parcel # 181204- _
31007); and the east 2191.86 feet of that porfion of the SEV4 lying north of Ahtanum Creek, except
the east 527 feet; except the west 15_ feet of the east 542 feet of the north. 332 feet of 1t;‘he south |
2030.37 feet of the SE%, except the west 30 feet of the east 557 feet of the SEY, lying n;:)rth of the
centerline of Bachelor Creek, (Parcel 4 181204- 41007) ALLinT.12 N R.I8E. W M. except the
county road right-of—way ._ ‘

- TolJ oseph P.& Lorreﬁne We'iblér, a right to divert 0.18 ofs, 31.54 acre-feet per year fof the
irrigation of 18.34 acres in the N'2SEY, e}ice;.)t the east 2191.86 feet, and except county road righim
of-'\‘ivay‘; also Government Lots 7 and 8, except the east 2191.86 feet; also the NE%SW%, excépt the
west 934 2 feet and excejpt county road right~of~way; also Government Lot 6, excepf the west 934.2
feet ALL in Section 4,T.12N.,R. 18 EEW.M. (Parcel # 181204 42001). |

To Billy R. & Sheryl Sndith, a right to divert 0.02 cfs, 3.84 acre-feet per year for the |
irrigation of 2.23 acres in the southerly 412.5 feet of the easterly 527 feet of the SE% of Sectlon 4,
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T. 12N, R. 18 E.W.M. lying noxtherly of Ahtanum Creek, except county road right-of-way
(Parcel # 181204-44001).

The Court had also confirmed a junior right under Answer No. 2. Thel jumior right described
on page 379 is withdrawn consistent with the Court’s ruling on junior rights in the Special Issues -
section and ény claim to a junior right is denied.

Answer No. 3 - Eugene Woodcock -
: ' Kim: Woodcock
Shirley May Pettis
Gaylord Case '

- The Ahtanum Irrigation District, on behalf of the Answer No. 3 landowners, and the &
Yaka‘;:{la Nation informed the Court during the January 29, 2004, hearing that a stipulation had been
reached resolving the exceptions.. Pursuant thereto, the parties agreed that the lands included in
Answer No. 3 are not being irrigated and any water right that may have been appurtenant has
relinquished. Ther‘efore the claim is-withdrawn, resoiving Yakama Nation Exception No: 24. The

Court modifies the Report at page 123 through 125 to show that no water right will be cenﬁrmed

1 for Answer No. 3 lands

Answer No. 4 - Robert F. Lockbeam, Jr.
Marlin J. & Joan Lindgren
Leona & Fudelio Alvarez
Johnny L. & Patricia Clark
" Clara Gray

- There were no exceptions filed to water rights confirmed for lands described in Answer No.
4. However, the X"akama Nation appea:rs.‘ to be challénging the extent of the water right confirmed
for lands in Answer No. 4 in the Declaration of L. Niel -Ailen in Support of the Yakama Nation’s
Reply to Ahtanum Irrigation District Exceptions. Dr. Allen’s.declaration appears to suggest that
only 16 acres are irrigated within Answer No. 4, rather than the 24.65 acres confirmed by the Court.
There was discussion about whether it was appropriate for\--the Nation to challenge the water right in
its reply to AID when there was no exception filed. There was considerable discussion, but
ultimétely, no evidence was put in the record to support Dr. Allen’é Declatation. The Court has
revieWed the declargfion and evide;née from the initial hearing and finds that the original

confirmation will not be disturbed. However, AID-8A provides sufficient information to divide the |.

confirmed water ri’g_ht amongst the current landowners. Therefore, the water right described in the ’

Report at Pagé.420, lines 1 through 12 is withdrawn and is replaced with the following five rights, |
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all with a priority date of June 30, 1870, a season of use from April 15 through July 10 and a point
of diversion located within tfxe SEYSEY: of Section 11, T. 12N, R. 17 E.ZW.M. The Certificate
states this diversion is on Stanton Creek, which will be the source of water authorized.

. ToRobert F. Lockbeam, Jr., a right to divert 0.04 cfs, 6.36 acre-feet per year for the
irrigation of 3.7 acres in Lot 1 of Short Plat 0«40 being within Government Lot 1 of Section 12,
T 12N, R. 17 E.W.M. (Parcel # 171212- 33401)

To Marline J. & Joan Lindgren, a right to divert 0.04 ¢fs, 6.33 acre-feet per year for the
irrigatmn of 3.68 acres in Lot 2 of Short Plat 0-40, being within Government Lot 1 of Section 12,
T. IZN R.17 E.W.M. (Parcel # 1’71212 33402). ST

| To Leona & Eudelio Alvarez a right to divert 0.04 cfs, 6.2 acre—feet per year for the
111*1gat10n of 3.6 acres in Lot 4 of Short Plat O-40, being within Government Lot 1 of Section 12, T.
12 N; R. 17 EW.M. (Parcel # 171212- 33404)

Tol ohnny L. & Patricia Clark, a nght to d1vert 0.04 cfs, 6.31 acre-feet per year for the
1rr1gat10n of 3.67 acres in Lot 1 of Short Plat O-39, being within Government Lot 1 of Section 12
T.12N,, R 17 EEW.M. (Parcei# 171212~ 33405) .

To Clara Gray, aright to divert 0.10 cfs, 17 2 acre-feet per year for the irrigation of 10 acres
in Lots 3 and 4 of Short Plat O-39, bemg within Government Lot 1 of Section 12, T. 12 N, R. 17
EW. M (Parcels # 171212-33407 and 33408)

Answer No.5-..  Ruth Weed
' Andrew Weed & Jonathan Weed
There were no‘exceptions filed to the water rights confirmed for lands described in Answer
No. 5. However; AID-8A provided updated ownership infométion for the parcel of land. The
name on the water right described on‘j;')age 370 of the Report, lines 12 ‘to 21 is changed to Ruth
Weed, Andrew Weed and Jonathan Weed. ‘The Court notes that the points of diversion describe
locations that are either on or near the current location of Hatton Creek; so the source of water on

line 13% is changed to Hatton (_;reek.
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information presented in AID- 8. AID has taken exception to that confirmation. George Marshall,

Answer No. 6 - Talbert W. and Darcy J. Taylor
Pat and Dora Stump
Thomas & Janette Weed
Steve Carlson

In its Report, the Court confirmed water rights to irrigate a total of 8.34 acres, based on

Steve Carlson, and Pat Stump testified at the supplemental hearing.

The evidence presented at the initial hearing was that at the time of the 1908 Code
Agreement, 37.6 acres were being 1rr1gated within what is now designated as Answer No. 6. In
1957, when Answer No. 6 was filed, 30 acres were being 1rr1gated leading to a conclusion that a

senior water right existed for the irrigation of those 30 acres. However, AID-8 mdxcaied that oniy

8.34 acres were being irrigated at the time of the evidentiary hearing and a right was being asserted |

only for those 8.34 acres. Mr. Marshall testified there were errors made on AID-8 for Answer No. 6

and it did not accurately reflect the number of acres irrigated. AID-8A corrects those errorsand,
according to M. Maxsﬁall, accurately shows that 34.42 acres aré being irrigated; 30 acres with a
senior right and 4.42 aéres with a junior right. However, the Court has recorisidered its position on
junior :ights; see Special Issues section above, and withdraws all junior rights previously confirmed.
The Court will coﬁﬁrm ri ghts consistent with the evidence presented only for what have previousiy
been called senior rights. | |

AID-8A indicates that the parcel owned by the Taylors i8 5.76 acres, with 5 acres 1rr1gaied
This parcel lies within the area authorized for irrigation under Certificate No. 196 from the
Achepohl adju@dication and no other right is being assérted based on this certificate. Itisa Class 8
right, with an 1871 priority date, authorizing the irrigation of 7.5 acres within the NY%SEVNEY; of
Section 9, T, 12N,, R. 17 EW.M.

"fhe rest of the Answer No. 6 land lies within the place of use described on Certificate No.’
94 from the Achepohl adjudication, which is a Class 5 right, with an 1868 date of priority. It
authorizes the irrigation of 40 acres in the SW%NW% of Section 10, T, 12 N;, R.17E.W.M. Pat
and Dora Stump 6m 4.9 acres and AID-8A indicates that only 1 acre is ifrigated; However,
Mr. Stump testified that he estimates 3.5 acres are irrigated — the entif;a parcel, except where there
are buildings. Mr. Marshall testified the information on AID-8A is from surveys the landowners
were suppose to complete and return and review of aerial photographs. He could not remember

whether the Stumps returned a survey. Thomas A. and Janette Weed own one parcel that is 9 acres
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'portion of the NV2SEVNEY: of Section 9, T. 12 N, R. 17 E. W M. Iymg south of the county road,
| except the east 25 feet for county road right-of-way (Parcel #171209 14002) The point(s) of

24

in size and AID-8A shows the e_nﬁfe parcel is irrigated. Steve Carlson owns four parcels; one is
4.79 acres in size with 'AID-SA showing 4.39 acres irrigated. However, Mr. Carlson testified that
fhe entire 4.79 acre parcel is irrigated. Thé second parcel has Mr. Carlson’s home on it and he
agreed thét of the 2.0 acres, 1.65 acres is irrigated. The third parcel is 5.21 acres and the entire
parcel is irrigated. The fourth parcel is 8.17 acres in size and all of it ig also irrigated.

Presently all of the land irrigated Wlthm Answer No. 6 is in either pasture or hay. Each
landowner has his own dzversmn from Bachelor Creek. Mr. Marshall testified the Weeds use a
point of diversion location that is authorized by the certificate and that he. is workmg with the other
owners to fﬂe applications to legally change their point of diversion. .

The Court is faced with the evidence submitted by AID,‘ who is fepresenting' its patrons in
this proceeding, showing less acres being irrigated than the testimbny of two of the ind_iizidual '
landowners would indiégte. However, the difference for the parcel owned by Steve Carlson is only
four/tenths of an acre, which is.a fairly insignificant difference. The difference for the Stump
property is more significant, with AID-8A showing only one acre irrigated, while Mr. Stumj:a _
believes that 3.5 acres are Being irrigated. However, since the ‘Couﬁ is not _conﬁnning any junior |
rights and AID has divided up the water right that can be awarded, the Court will adopt those
quantities. o | “ '

Based on the foregomg, the conﬁrmauons on pages 128, 382, lines 14 to 24, and 425, lines 1
through 11 of the Report are withdrawn and the following rights are confirmed:.

With a June 30, 1871, date of priority to Talbert W. and Darcy J. Taylor, a water right to

divert 0.05 cfs, 8.6 acre-feet per year ﬁrom Bachelor Creek for the irrigation of 5 acres in that

diversion are located 600 feet north and 1250 feet west of the east quarter corner of Section 9 within
the SE¥NEY4 of Section 9 and within the SEV4NEY of Section 8, both in T. 12 N R. 17 E.W.M.
The season is April 15 through July 10. | |

- With a June 30, 1868, date of pnonty, the following rzghts are confirmed with points of
diversion on Bachelor Creek Wlthm the SEY4NEYs of Section 8 and the SWYNEY and
N%SE%NE% of- Sectlon 9, and the SW%NW% of Sectlon 10, allin T 12N, R 17EWM. The
season of use is Apr11 5 through July 10:

.
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To Pat and Dora Stump, a right to divert 0.01 cfs, 1.46 acre-feet per year for the irrigation
of 0.85 acre in Lot 1 of Short Plat 0-29, within that part of the WSWYiINWY4 of Section 10,

T.12N,R. 17 EWM lying south of the county road (Parcel #171210-23401).

‘ To Thomas A. and Janette Weed, a senior right to divert 0.08 cfs, 13.16 acre-feet per year = |
for the irrigdtion of 7.65 acres in Lot 2 of Short Plat 0-29, within that part of the WASWWNWY of
Section 10, T.'12 N.; R. 17 E.W.M. lying south of the county road (Parcel #171210-23402),

To Steve A. Carlson, a ri'ght to divert 0.10 cfs, 16.44 acre-feet per year for the irrigation of
9.56 acres in Lots 1, 2, 3 and 4 of Short Plat 86-26, within a portion of the SWZNWYa of |
Section 10, T. 12 N,, R.. 17 EEW.M. lying south of the county road (Parcels #171210-23411,
23412, 23413, and 23414), |
Answer No. 7 - William J. & Ruby Weed

William D. & Peggy Weed

Although there were no exceptions ﬁied for the lands within this answer number, AID-8A

provided sufﬁcient information to allow the Water right described in-the Report at page 396, lines 1

through 9 to be dwzded between the two landowners. Each will be confirmed a right with a

June 30, 1868, date of priority, an irrigation season oprrxl 15 through July 10, and a pomt of

diversion within the SWY%SEY: of Section 9, T. 12 N, R. 17 E.W.M. Hatton Creek passes through
the northwest corner of thga SWYSEY: of Section 9, so the source of water for these rights will bé
Hatton Creek. , | _

 To William J. & Ruby Weed, a righf to divert 0.01 cfs, 0.98 acre-foot per year for the
irrigation of 0.57 acre in Lot 1 of Short Plat AF-7185634, being within the SY2SEViNEY of

-} Section 9. T. 12 N., R. 17 E.W.M. (Parcel #171209-14406).

To William D. & Peggy Weed, a right to divert 0.11 cfs, 19.66 acre-feet per year for the
irrigation of 11.43 acres in Lot 2 of Short Plat AF-7185634, being within the S%SE%NE% of
Section 9, T. 12 N, R. 17 EW.M. (Parcel #171209-14407). |

Consistent with the Court’s ruling above on junior rights, the junior right described in the
Report at page 396, lines 11 through 21 is withdrawn and any claim to a junior right is denied.
Answer No. 8 - Gary and Ruth Hansen

‘ Robert S. Anderson Co. Inc.

The Court awarded both senior and junior rights under Answer No, 8 (see Report @130-131

for Court’s analysis). The senior rights are found in the Report @ 460 and 476; the junior right is
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'Mwhael Diury, and Edmund Campbell testified at the supplemental hearing i in support of the claim.

found @ 477. The Yakama Nat_ion took exception. On February 18, 2004, the Yakama Nation
Withdfew its specific exception regarding Answer No. 8. AID 8-A provides updated information
regarding rights deriving from‘Answér No. 8 which is incorporated herein. ‘

. The Court confirms a right to Robert 8. Anderson Co. Inc. in the amounts of 0.20 cfs‘ ,34.23
acre-feet per year for irrigation of 19.9 acres within Parcel No. 161217-14002 within the EY2NEY off
Section‘17, T.ﬁ 12N, R 16 EXW.M. oxcept the north 12 acres (AID 8-A). The priority date is June
30, 1882. The season of use is Apfil 15 through july 10. Tﬁe point of diversion from the North
Fork Adltanum Creek is via the Shaw-Knox Ditch located apprommately 1250 feet north and 700 |,
feet east of the southwest corner of Section 7, being within the SWYSWY of Section 7, T. 12 N., R.
16 E.W.M. | |

The Court discovered an error in the quantity awarded for the right desérﬂoea on page 476.
The quantity confirmed is 0.042 cfs for irrigation of 25.1 acres or 0.0017 cfs/acre. It should be 0.01
cfs per acre or 0.25 cfs (Report @130, line 2274). This error is herein corrected. The Court confirms
a right to Gary and Ruth Hanse.n in the amounts of 0.25 cfs, 43.17 acre-feet per year for irrigation
of 25.1 acres Within the SWYANWY of Section 16, T. 12 N, R. 16 E.ZW.M. (Parcel No. 161216~
23001). The priority date'is June 30, 1893. The season of use is Aprii 15 through Ju_ly 10. The |
point of diversion from the North Fork'Ahtanum Creek is via the Shaw-Knox Ditch located 1250
feet north and 700 feet east of the southwest corner of Section 7, being wﬁhm the SW%SW% of™

The Court also awarded a junior water right for 8.39 acres within Parcel No 161216-23001
(Hansen). The Court has reconsidered its prior ruling on the existence of junior rights and
consistent with its ruling above in the special issues section, the junior right on page 477, lines 1-
13¥2, of the Report is herein denied. ' | “
AnswerNo.9-  No Claim

Anower No. 10 - Catholic Bishop of Yakima County

Although AID did not take exception to the Court’s determination for Answer No. 10,
additional evidence was put into the record at the supplemental hearing and there were no

objections lodged to the Court considering this evidence. George Marshall, Theodore I-Iague
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" All of the land included in Answer No. 10 is owned by the Catholic Bishop of Yakima
County and is the site of St. Joseph’s Ahtanum Mission. The portion of the land in the immediate
vicinity of the mission is a park and a larger portion is irrigated hay and pasture land. The hay and _

pasture land at one time was privately owned. It is not clear when the Catholic Church acquired it.

|| Over the years the pasture and hay land has been leased to several parties and consistently irrigated

with water diverted from Abtanum Creek. The Court believes the main issue needing clarification
is the number of acres that have continued to be irri.gated. However, Ecology also asked that the
place of use description be modified to specifically describe the 20 foot strip of land that is excluded|
from the irrigated land. o '

After evidence was presented at the supplemental hearing for Answer No. 10, AID informed
the Court that it had entered into a stlpulatzon with the Yakama Nation and the Catholic Bishop of
Yakima, Corporatmn to settle this claim. The written stipulation was ﬁied with the Court on
April 14, 2005 Tt states the number of acres 1mgated is 29.17 within two of the four parcels owned
by the Catholic Bishop of Yakima. Based on that Stlpuiatlon and information in Exhibit A-10
attached to the stipuiatlon the Court will confirm two water rights for lands described in Answer
No. 10, each with a season of use of Apnl 15 through July 10. The pomts of diversion on Ahtanum
Creek are in Government Lots 3 and 4 of Secthn 13, T. 12N, R. 16 E.-W.M. The Coust grants

Ecology’s request for clarification and the place of use will include a description of the 20 foot strip|

of land that is excluded.l '

With a June 30, 1852, date of priority, a right to divert 0.18 cfs, 30.22 acre-feet per year for
the irrigétion of 17.57 acres in that portion of the SWY%NEY of Section 13, T. 12N, R. 16 EW.M.
Eying. s:ouih of Ahtanum Road (Parcél #161213-13003). This repla_c.es the water right d_s:scribed on
page 345 of the Report and the right described on page 346 is withdrawn. With a June 30, 1896,

-1| date of a priority, a right to divert 0.12 cfs, 19.95 acre-feet per year for the irrigatién of 11.6 acres in

the East 1243.87 feet of Government Lot 1 of Section 13, T. 12N, R. 16 E.W.M., except beginning
761.6 feet south and 385.1 feet east of the northwest corner of Government Lot 1; thenc¢ north 250 |
feet; thence east 125 feet; thence N 5° W 385 feet; thence east 30 feet; thence S 5°E 385 feet;
thence east 195 feet; thence south 250 feet; thence west 350 feet to point of beginning; and except
20 foot strlp of 1and beginning 186 feet south of the northwest comer of Lot 1; thence N 84°49° E
734 feet, thence N 38°50° E 189 feet to the north line of Lot 1 (Parcei #161213- 14001) ThlS
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replaces the right described in the Report at page 477, lines 14 through 25 and the right described on
page 478 is withdrawn. _
Answer No. 11 -  Odetta A. Eglin (Sutton)

Ahtanum Irrigation District filed an exception to a right not being confirmed for all the land
currently being irrigated within Answer No. 11. According to Amended AID-8A, Odetta A. Eglin
owns Parcel No. 171208-14002, which is the Ianld described within Answer No. 11. A total of 20.9
acres are being irrigated sjri“_chin the pércel owned by Ms. Eglin. The Court confirmed a senior right
to Ms. Eglin to irrigate 10 acres in that portion of the SEVNEY of -Sebtion 8§ T.12N,R. 17
E.-W.M., Iyihg south of the county road, see pages 135 and 424 of the Report. The Court was not

{| able to confirm a junior right for the additional land being irrigated due to there being no evidence

that a certificate from the Achepohl ad;udlcatmn was appurtenant to the portmn of the land in the
W‘/zNE%SE% of Section 8. _ ' )

That problem has been resolved. The district has éjrected the Court’s attention to Certificate
No. 140, with an 1870 date of priority, authorizing the diversion of 0.4 éubic foot per second for the
irrigation of 20 acres in the WYNEY:SEY of Section 8. However, the Court has reconsidered its
earlier ruling regarding juni’o’t rights and finds the Pope Decree precludes any such right. See
Special Issues section above. '

In response to Ecology’s exception concemmg sources, the Court amends the water right
conﬁnned on page 424, line 2 replacmg Ahtanum Creek with Bachelor Creek as the water source.

The c_hstnct also brought to the Court’s attention that two parcels had incorrectly been
identified in the Report“as Eeing within Answer No. 11 ﬁhen they are actually within the area '
described in' Answer No. 43. Those parcels will be discussed later in the Answer No. 43 section,

Answer No. 12 - Vickie Smith . ‘ .
' Steven M. & Charlotte G’erdes ‘

8§ & C Rentals '

John T. Russell Jr.

Arlene Lien

Mike Ribail

Jerry & Sherry Adams

Matthew & Liza Murray

Helen Pulito .

Yakama Nation exception No. 25 concerned the place of use for the water right confirmed

under Answer No. 12. The Ahtanum Irrigation District, on behalf of answer No. 12 landowners,
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: w1thdrawn In response to Ecology s request for clarification concernmg source of water, the water|

113404 are owned by Robeit S. and Phyllis Anderson (see also AID-8A), but a right is being claimed
‘only for land owned by Ms. Crook and Mr. G‘eorge Thus, 'according to AID, Robert S. and Phyllis |

and the Yakama Nation notified the Court during the January 28, 27004, hearing _that a stipulation
had been reached resolving the exception. Pursuant thereto, the parties agreed the junior right, set
forth on page 395, line 17 is appurtenant to the following parcel numbers: 17121013007,
171121012013, 17121013401-03, see exhibit A-12A. However, the Courts ruling above on junior
rights results in no junior water right being confirmed, so the water right described .on page 395 is
withdrawn and no rights are conﬁrmed for any of the land described in Answer No. 12.

Answer No. 13- Holtzinger Ranch

There were no speciﬁc exceptions to the water right confirmed for lands described in
Answer No. 13. However, due to the Court reconsidering it decision on junior right, see Spec1a1

Issues sectlon above, the right described in the Report on page 388, lines 11 through 23 is

rlght described on page 388, lines 1 through 10 is amended so that the source of water-on line 2 is -
Hatton Creek and an unnamed spring.

Answer No. 14 -  Kerry Crook
- Robert S. and Phyllis Anderson
Carl George

The Court awarded a water right to irrigate 14,07 acres for Parcels Nos. 161217-13401
through 13404 pursuant to Answer No. 14 and Certificate No. 256 (Report @138—139; 449). The
Yakama Nation took exception. On February 18, 2004, the Yakama Nation withdrew its specific
exception regarding Answer No. 14 AID filed a late exception on behalf of Carl George for lands
under Answer No. 14. This late excepuon mod;ﬁes the place of use, number of acres and identity
of the proper right holders for lands within thzs answer.

The lands within Answer No. 14 are in the SWYNEY of Section 17, T. 12 N., R, 16 E.W.M.
and there is a right to irrigate15,3 acres. According to AID, Parcels Nos. 161217-13402, 13403 and

Anderson no longer have an 1nterest in this r1ght AlD now claims a right on behalf of Ms. Crook to
irrigate 8.47 acres and Carl George to 1rr1gaie 6.83 acres for a total of 15.3 acres.

Carl George tesuﬁed regarding water use on his property He is an enrolled member of the
Yakama Nation and bought the property in 1983 from a Mr. Blondin. Mr. Melton, who was:
identified in the Court’s Report, has irrigated but did not own the land. Water is diverted for the
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George property into the Shaw-Knox ditch. A pipe that begins behind the Crook home goes under
ami across the road to the Gedrge property. Mr‘ George testified to irrigating over 6.83 acres and he
currently leases his property. See also AID-101. Based on M. George’s testimony, the Court will |
award a right for 6.83 acres. '

The Court confirms a right to Carl George for the diversion from the North Fork of
Ahtanum Creck of 0.07 cfs, 11.75 acre-feet per yeér for irrigation of 6.83 acres within that portion
of Parcel No. i61217—42404 lying within the SWY%NEY of Section 17, T.12 N,R. I6EWM.

AID-101 contains updated ownership, acres and parcel information for the Crook lands. It
mirrors AID-8A, showing that Parcel No. 161217-1:_3401, owned by‘ Kerry Crook, is a total of 4.04

acres with 4 irrigated acres. However, AID now asks for a right to irrigate 8.47 acres, but has

provided 1o description of the additional lands. The record is not clear whether the additional

Crook land is entitled to a larger portion of the right. There was no testimony regarding historic
irrigation on the additional 4.47 é,cres. The Court originally confirmed a right for 10.7 acres to the
Andersons, although AID now claims the Anderson’s do not use water under this Answer number.
However, that doeé not mean the rest of the right would necessarily be for the Crook land. AiD
must establish that the additional Crook lands lie withiﬁ the area described in Answer 14 and are
enfitled- toa portion of this right. Histotic irrigation on the Crook land must be established,
especiéliy in light of the -infofmation in AID-101 and AiD~8A shdwing ,the Crook ownership being
only 4.04 acres and showing that as late as 2006 the Anderson’s were entitled to a portion of the
right. Atthis time, the Court will confirm a right to Ms. Crook for only 4 acres.

The Court confirms a right to Kerry Crook for the diversion of 0.04 cfs, 6.88 ;icre-feet per
year for irrigation of 4 acres in Lot‘l‘ of Short Plat 84-39 within the SW‘AN“E% of Section 17, T. 12 _

N, R. 16 EW.M. (Parcel No. 161217-13401) (AfD-lOi).‘

Both rights have a priority date of June 30, 1875. The season of use is April 15 through July
10.. The point of diversion from North Fork Ahtanum dreek is into the Shaw-Knox Ditch located - 7.
approximately 1250 feet north and 700 feet eést of the southwest corner of Section 7, being within
the SWYSWY; of Section 7, T. 12 N., R. 16 B.W.M.

Answer No. 15 - - Gary R. McInnis; Robert M. and Donna L. McInnis;
' Jon R. & Linda S. Mulverion

The Court found in the Report @ 140 that a senior water right existed for the irrigatioh of 20

lacres and a junior right for 'the-'ixrigation of 4.7 acres, all lying in the NEY:SEY: of Section 9, T. 12
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| Section above for a complete discussion of this issue. Therefore, the Court will only confirm rights

‘landowner Who obtained the change in point of diversion (Mr. McInnis). The Court agreés with this

{1 described in Answer No. 59; hoWever, AID is not c’laiming any water right for Answer No. 59.

N.. R. 1’7 E.W.M.,, except the south 330 féet of the east 330 feet. However, the Court did not |
confirm water rights due to the need for additional information that would assist in determining
which potential certificate is appurtenant to the land being irrigated. The location of the point of
diversion being»lised was needed as well. Since issuance of the Report, the Court has revisited the

junior right issue and has determined that jimibr rights cannot be confirmed; see Speciai Issues

for the irrigation of 20 acres that had previously been identified as having a “senior right”.

As a result of approval of two applications for change made in 1931, there are two
certificates from the prior Achepohl adjudication that are appurtenant to the N‘/zSiE% of Section 9;
Certificate No. 78, as changed by Certificate of Change recorded in Volume 1, page 113, with a
priority date of 1865 and Certificate No. 195, as changed by Certificate of Change recorded in
Volume 1, page 114, with a priority date of 1871. Both certificates as changed authorize the
irrigation of 35 acres in the N¥:SEY: of Section 9, for a total of 70 acres. ‘

| The Court éoughf information that assists in determining the appropfiaté priority date in lighty
of the certificates of change. A change in poinf of diversion was _also authorized for a subsequent- |

owner of the land. AID’s response was o state there wag no change in place of use made by the

statenﬁent; however, prior to Mr. McInnis acquiring the land, there were two chénges in place of use
approved when the land was owned by John Miller. Those changes resulted in two water rights
being appurtenant to the N%SEY of Section 9, eéch for the irrigation of 35 acres, one with a f;)riority
date of 1871 and one with the priority date of 1865. The land in the NWYSEY; of Section 9 is

Therefore, lacking any evidence to the contrary, the Court finds that Certificate No. 78 is
appurtenant to the NEVSEY: of Section 9 and will confirm rights with the 1865 priority date.

AID identified that a diversion located near the northeast corner of the SEVANEVASEY4 is
being used to serve all the lands presently being irrigated within Answer No. 15. That diversion
location is not authorized by any of the water right documents. The authorized point of diversion is
located within the SEUNEYSWY of Section 9 and is the location the Court will confirm.

The United States responded to AID-8A and specifically addressed the claim for Answer
No. 15. The United States points out that two parcels shown on AID-8A as being within the land
desqfibed in Answer No.15, Parcels No. 171209-41409 and 41410, owned by Robert and Donna
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'Aprii 15 through July 10 and with a point of diversion on Hatton Creek located in the

96-104, except beginning at the northeast corner of Lot 3 of Short Plat 96-104; thence N 89°5 1°45”
| W 200 feet; thence N 23° 40” W 88 feet; thence S 89°51’45” 200 feet; thence S 23°40” E 88 feet to
the point of beginning (Parcel #171209-41412; 10.98 ac.); ALL bemg within the NE%SE% of

11

feet being within the NEYSEY of Section 9, T. 12 N., R. 17 E.W.M. (Parcel #171209-41405),

MclInnis, are not actually in Answer No. 15. The Court has reViewed Answer No. 15 and agrees
with the United States’ position. The lands in Answer No. 15 are in the NE%4SEY of Section 9,
except the south 330 feet of the east 330 feet. These two parcels lie within the excluded area. The

Court, therefore, cannot confirm a water right for these two parcels as part of Answer No. 15.
Based on the information in the record, the Court confirms the foilow_ing water rights for,

lands covered by Answer No. 15, all with a priofity date of June 30, 1863, a season of use from

SEVNEY:S WY of Section 9, T.12N,R. 17E-W.M. - :

To Robert M. and Donna L. Mclnnis a right for the diversion from Hatton Creek of 0.17cfs,
29,52 acre-feet per year for the irrigation of 17.16 aéres in Lot 4 of Short Plat 86-70 (Parcel #
171209-41404; 2.48 ac.), Lot 2 of Short Plat 86-71, except the S 165.22 feet (Parcel #171209-
41406; 1.29 ac.), Lot 3 of Short Plat 86-71 (Parcel #171-209-41407'- 2.41 ac.), Lot 4 of Short Plat

Section9, T. 12N, R. 17 EEW.M. .
The Court confinns to Gary R. McInnis a right to dwert from Hatton Creek 0.01 cfs, 2. 03
acre-feet per year for the irrigation of 1.18 acres in Lot 1 of Short Plat 86-71, except the S 165.22

The Court confirms to Jon R. and Linda S. Mulvenon a right to divert from Hatton Creek
0.004 cfs, 0.76 acre-foot per year for the irrigation of 0.44 acre in Lot 3 of Short Plat 96-104, ALSO
Beginning at the northeast corner of said Lot 3; thence N 89°51°45” W 200 feet; thence N 0°23°407)
W 88 feet; thence § 89°51°45” E 200 feet; thence S 0°23°40” E 88 feet to the point of beginning
(Parcel #171209-41411), within the NE¥%SEY: of Section 9, T. 12 N.,R. 17 EEW.M. '
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Answer No. 16 - James F. and Elaine J. Williams
; Mark and Tammi Ribail

Robert 8. Anderson .
Darryl and Deanna Pemberton White
Laurie Orr Hinson
Sharon Mangan
Dale and Lynn Dougherty .
Marc and Sue Downes Martin (Claim No. 0898)

- In the Report, the Court conﬁmie_d a water right for the irrigation of 62 acres on ten parcels
within the laﬁds described in Answer No. 16 (Report @141-143; 437; Martin @pp. 313-314).
Since that time and according to the AID exceptions, those parcels have been further subdivided. -
The Court withdraws the rights confirmed in the Report @313, 314 and 437.

There are 51.6 acrés irrigated ‘undel_‘ this answer. There are differénces between AID’s

‘exé‘éptions and AID-8A. Those differéences will be dddressed if appropriate. Those new owners |
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and parcéis are (AID-8A):

Parcel No. Owners . Cert. No.  Acres Irrig.
161217-32406 James & Elaine Williams ~ 203° 5.0 acres
161217-32407 Mark & Tammi Ribail 203 . 6.0 acres
161218-11412 Robert S. Anderson 295 5.0 acres
161218-14406 - Darryl & Deanna White 203 11.6 acres
161218-14407 Laurie Orr Hirison 203 7.5 acres

1161218-31403 ~ Sharon Mangan 205 . 4.0 acres
; -31404 Sharon Mangan 205 ~ 3.5 acres
161218-42009 Marc & Sue Martin - 203 1.0 acres

- -42010 Marc & Sue Martin 203 . . 3.0 acres
161217-32405 Dale & Lynn Dougherty® 203 - _5.0 acres

Total B . . 51.6 acres

Certificate No. 203 rights carry a June.30, 1872 pﬁority date, Certificate No. 205 rights
carry a June 30, 1872 priority date and Certificate No. 295 water rights carry a June 30, 1882
| priority date. AID-8A. | | ' |
' The claims were heard on February 17, 2004 except for the Doﬁgherty’s late exception
which was heard on May 11,2006. AID’s presentation focused on the 1996 through 2000 time
period. Testimony was provided by several landowners: Mark Ribail, Elaine W‘iiliams, Darryl

White, Lonnie Dillman (on behalf of Robeit Anderson, his fathernin»léw)' and Paul Hinson, and

S

5 On AID 8A the priority date for C‘ei‘tificate No. 203 is given as 1871, Itis 1872.

¢ The Dougherty’s parcel is not on AID-8A. AID filed a late exception which was allowed by the Court.
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- United States claims there has been.no use of water during this time period and offer a series of -

the Tune 27,1979, photo. Mr. Saunders did net conduct site investigations or talk with the land

George Marshall, manager of AID: Dr. Niel Allen testified on behalf of the Yakama Nation.
Ralph Saunders testified on behalf of the United States.
| 1. United States ExcepttonmParceLs Neo. 1 61 217232407 and No. 16121 7-32406

AID adequately addressed the exceptions of the United States on all but two parcels under
Answer No. 16. The United States claims that there is a lack of continued beneﬁcial use from 1991
t0 1998 on Parcel No. 16121%32407 Qwﬁed by Mark and Tammi Ribail and Parcel No. 161217-
32406 owned by James and Elaine Williams. If the Court elects to grant a right, the United States
argues the priority date should be 1991 or later. Ecology respoﬁded to the issue of priority date
only, arguing that there is no basis for the 1991 priority &ate and that the priority‘ date should be
determined based on the criteria established by the Court. ‘The Court agrees with Ecology. Any -
valid water right would, hold a priority date-of June 30, 1871, the date on Surface Water Certificate
No. 203 which is appurtenant to these parcels. ' :

Ralph Saunders testified on behalf of the United States AID offered the testimony of the |
cuﬁent landowners of these two parcels, Mark Ribail and Elaine Williams. |

a. Testimony of Ralph Saunders | _
The central issue for these two parcels is beneficial use from 1991 through 1997. The

aerial photos covering several years to support its Iﬁosition. Mr. Saunders testified regarding his
stereoscopic mterpretatmn of aerial photos which consmts of using photos taken of the same area
from two different locations. Mr: Saunders beheves that the photos he used were taken about % A
mile apart, providing sufficient exagge;gtzon of the area to allow minute details on the ground to be |.
visible in the photos. The 1991 photos were probably taken at 10,000 feet or about two miles above
land. Photos at this distance allow a great deal of detail to come through (crop type, ,con_dition ofa
ditch, and presence of water). All the photos were taken after the 'July 10th cutoff date, except for

OWners.
' Four aerial photos were entered into the record. US~_3 87B is an aerial photo taken June 27, .
1979. This photo speaks to the condition of the land and facilities in place during that drought year.
Water was being diverted from the Shaw—Knox dztch through a ditch that crosses under the road.
‘Water is conveyed to an irrigated field to the west of Parcels 32406 and 32407, This field is
identified with a “B” on several of the maps. Field B is irrigated from two ditches that run along the
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sides of ;the field, and the water runs down into a draw which drains into a low area that serves as a
collection point. Mr. Saunders identified this collection point with a red “X”. From this collection
point, there is a ditch that then conveys watef to the two parcels in question. In 1979, 10 or 11 acres
were irrigated, but there was also some sagebrush beginniﬁg to grow. Sagebrush does not tolerate
very much water.

US-387D is a July 14, 1991, photo. This photo was taken at a time when, although water
would have been officially shut off, the land would still reflect the irrigation that would have taken

place earlier in the season. Relying on his stereoscopic analysis of the 1991 photo, Mr. Saunders

testified that the photo showed Field B to the west as irrigated. The collection area is still visible

-and appeared wef, but the ditch that extends from that area to Parcels 06 and 07 is not readily visible

without stereoscopic equipment. Even with that equipment, it did not appear to have water in it or

0 be clean. It is Mr. Saunders’ opinion that these two parcels had not been recenﬂy irrigated.

Parcel No. 32407 had a lot of sagebrush on it, expanding in size from the 1979 photo. Parcel No.
32406 appeared similar to-1979. The ditch appeared to have grass in it. Sufficient water in a ditch
will kill the grass. S |
US-387G was taken September 2, 1991 and US-387F was taken August 8, 1998; both
photos were made a part of the record for purposes of demonstrating the continued existence of
sagebrush. On US-387G, Parcel No. 32407 éppeared to be covered entirely in sagebrush,
b. Mark Ribail Parcel No. 161 217-32407

~ Mark Ribail testified regarding his use of water on Parcel No. 161217-32407 (RP @73-84).
The Ribails purchased this property in 1998 and it appeared to be irrigated at that time. This parcel,
outlined in fe’d and identified on US-3 87F (August 8, 1998, black/white aerial photo) and also
idenﬁﬁed on YIN-355(3), is not the portibn of that parcél Mr. Ribail irrigates. 'Altliough in the past

thls land may have been flood 1rr1gated it is now sagebrush and it is not feasible to 1rr1gate At the
t1me of the trial, it had been three or fours years since he 1rr1gated it (or 2000-01). The land Mr
Rlbaﬂ irrigates lies sout_h of the delineated parcel 32407. The area irrigated lies within the trees. In
addition to the native vegetation, Mr. Ribéii has planted Aspen and Pine trees. On AID 8-A, for
Pope Answer No. 16, his parcel is listed at 11.5 acres with 6 acres being irrigated and entitled to a
senior right. This information was derived from conversations between Mr, Ribail and George
Marshall. The testimony provided by Mr. ijaii regarding the number of acres he irrigates was a

bit confusing, but it appears to be as many as 20 acres.
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2003, According to AID, Yakima County does not tax Yakama Reservation lands. The land south

AID.

obtairied water directly from the creek or if water was diverted through the ditch for that purpose. .

‘his pomt of diversion on US-387F with a blue “X” and water is conveyed through a ditch (a}so in

in Government Lot 7 of Section 18, T. 12 N.,R. 16 EEW. M

George Marshall, manager of AID, testified on behalf of the district regarding Answer No.
16, particularly to the difference in irrigated acres on the Ribail parcel. AID based its acreages on

GIS parcel information obtained from the Yakima County Assessors Office and dated December-

of the meander line would be on the Yakama Reservation, or is deeded land lying north or south of

the creek, and said lands are not assessed by AID. On AID S-A,‘the acres identified all le within

This increase in acres is apparéntly due to the movement of the creek. However, this
movement would result in new acres being irrigated, not the historic six acres. Thus, the maximum
acres the Court can consider would be limited to six acres, if supported by the testimony and .
eﬁdence. | |

Stock watering also occurred between 1996 and 2000. Tt is n_ot.cIear if these animals -

Mr. Ribail irrigates using an electric generator and pump, a gas pump as well as flood
itrigation. Mr. Ribail rﬁérked his point of &iversion on US-387F with a blue “X” and water is
conveyed through a ditch (élso in blue). This “X” iﬁlaces the point of diversion on the North Fork
of Ahtanum Creek approxirnately in Government Lot 7 of Section 18, T.12 N., R, 16 EW.M,

b. - James and Elame Williams—Parcel No. 161217-32406

Elaine Williams testified on behalf of Parcel No. 161217 32406 (RP 85- 96) The Wﬂhams

parcel is marked in red on US-387F and also identified on YIN-355(3). The Williams purchased

this property in 1998 and it appeared to be irrigated at that time. There is a large pond located north| -

of Parcel 32406, and at the time of their purchase, there were fruit and maple trees lying south of the]
pond and south of the open area that appeared irrigated. The Williams parcel is about 15 .ac'res in
size and they frrigate five of those acres. AID claims these acres are entitled to a senior right (AID-
8A). The Williams irrigate garden, trees and pasﬁlxe. They generally use six or seven sf)rinklers
with a hose Iiné. ' |

t

The Williams use a pump to divert from the same ditch as the Ribails. Mr. Ri’oaii marked

blue). This “X” places the pomt of diversion on the Notth Fork of Ahtanum Creek approx1mately
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They also have stock. Ms. Williams did not testify as to how they supply water to the stock,
whether they have some access to the creek and/or if they divert water through the ditch for this
purpose. Itis also possible they supply the stock with well water,

d. Point of Diversion

According to AID’s response to the United States, a side channel of the North Fork of
Ahtanum Creek supplies water to Diversion 31, used by the Ribails and the Williams. However,.
there was also testimony from both land owners regarding the use of the Shaw-Knox ditch. The
point of diversion for the Shaw-Knox is 1250 feet north and 700 feet east of the soﬁthwes_t corner of
Section 7, being within Government Lot 4, of Section 7, T. 12N., R. 16 E.W.M. The olaim of the
Ribails and the Williams derives from Certificate No. 203. Four points of diversion in Section 18
are authorized gﬁursuant to this Certificate one of which is in Government Lot 7. The diversioh for
the Shaw-Knox ditch located in Section 7 is not authorized on Certificate No. 203,

e. Conclusions / S )

The Court is unable to confirm any water rights to thése properties for the following reasons.
Although AID has provided" evidence to 'sﬁpport irrigation on both the Ribail and Williams
propetties from 1998 to the iﬁresent, questions still remain regarding the irrigation practiées from
1991 through 1997. The United States has established litile or no irrigation occurred in 1991 with
even less occurring in 1998 with the inCreéée in sagebrush on the properties. These rights, or some
portion thereof, may have relinquishedw dge to non-use during these six years. RCW 90.14.160.
AID must address the six years of non-use. See Okanogan Wz’lderness League v. Twisp, 133 Wn.2d
769 (1997), Ecology v. Acquavella, 131 Wn.2d 769 (1997) and R.D. Merrill . Pollution Control
Hearings Board, 137 Wn.2d 118 (1999). Five years of consecutive nonuse-shifis the burden to the
claimant to provide a sufficient cause (see RCW 90.14.140) for the non-use. See R.D. Merrill.

For the Williams property, the fruit trees below the pond'and the open area wc;uld suggest
continued irrigation praéiices to keep the trees alive. However, it is not known how many acres
those trees would cover. "If AID can provide testimony of irrigation of Parcels No. 161217-21407
and No. 161217-32406 during this critical period, then rights could issue up to the acreages -

requested for each parcel. For the Ribail property, the maximum would be six acres and for the

Williams property it would be five acres. The quantities would be limited to 0.01 ¢fs per acre and

1.72 acre-feet per acre., Additional evidence on the use of water for stock is needed as well.
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The Court also has questions regarding the point of diversion for these properties. If AID
can overcome relinquishment and provide the Court will sufﬁcieﬁt information to confirm a rigﬁt, a
change application would be necessary for any diversion of water from the Shaw-Knox ditch'in
Section7, T. 12N, R. 15 EEW.M. |

2, Remaining Parcels Under Answer No. 16 ‘

There are other parcels under Answer No. 16 that require additional evidence and testimony,
Those parcels are owned by Robert S. Anderson, Darryl & Deanna Pemberton White, Laurie Orr
Hinson and Sharon Mangan. The Yakama Naﬁbn’s evidence pertains to 1996 through 2000. The

{ Nation claims that the issue is number of acres irrigated during this period for these four parcels.

The Yakama Nation offered YIN-355, which is a packet of digital aerial photos and LANDSAT
images to show the _condition of the land during this five year peﬁod.

Niel Allen, Ph.D, testified regarding the use and interpretation of the LANDSAT photos in
YIN-355. Since Answer No. 16 extends over one mile; the area waé divided up into three different
views. Each of the three sections has a 2002 'Digi,ital Ortho Quarter Quad (DOQQ); aerial photo)
base photo with the parcels and numbers mapped onit. The scale of the POQQis 1 to 12,000°.
These i}hotos were taken on either July 31% or Augusf 1% 6f 2002. The 2002 aerial photos were not
uséd to'determine irrigated ground, but to delineate the fields and see the features. Following the
2002 aerial photo are LANDSAT images from l1_99.6 through 2000 and July, 2002: LANDSAT

images were all taken on J uly 13™ except for 1997, which was in June. These images may not align|

exactly to the field for a number of reasons. Dr, Allen attempted to compensate for this in his .
an_alysis based on his knowledge of whether the area appeé,red irrigated. LANDSAT images were

used to determine the number of irrigated acres; the images were not used to determine boundaries

or acreages. [tis Dr. Allen’s opinidn that if irrigation had occurred earlier in the season, dépending

on soil moisture content, the land-could maintain evidence of a crop or irrigation until the time of
the photos. If AID patrons were irrigating land in the riparian corridors or under the tree canopy,
the photos would not show this. Dr. Allen did not consider lands in the r'ipafrian corridors to be
irrigated in his anaiysis, as he believes it is not a common practice to irrigate 'thése areas.
a. Parcel No. 161218-11412—Robert S. Anderson
This parcel is listed on AID 8-A and AID claims éseﬁior right to 5 acres. According to

AID’s response, the Anderson property is located within and served by Johncox Ditch Company’s

service area. This land will be addressed below in the analysis for Johncox Ditch 'Company.
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b. . Parcel No. 161 21 8~31 403 & 31404 —Sharon Manzan
Testimony by Dr. Allen on View 2 pertaingd to Parcel No. 3 1403. This parcel is owned by
Sharon Mangan and AID claims a right to 4 acres. All photos and LANDSAT images cover the

| same time period as View 1. From the LANDSAT images, Dr. Allen concluded no irrigation

occurred on this parcei However, Dr. Allen did note some greenety and trees surroundmg

|| home/buildings as well as a riparian area. Dr. Allen did not do a site inspection during 1996-2000.

Dr. Allen did drlve by the parcel in August of 2002, There was some 1rr1gat10n of lawn and

trees around the house.” Although there appears to be some irrigation occurrzng on the Mangan

property, the' Court does not know if it is from Ahtanum Creek or possibly a domestic well. Unlike
other parcels under Answer No. 16, theré was no testimony from AID or Sharon Mangan . The
Court concludes that AID has not adequately addressed the exceptions of thé Yakama Nation and
the supporting LANDSAT imagery regarding this property. Parcel No. 161218-31404 is also
owned by Sharon Mangan and was part of the original confirmation by'this Court (Report @141-
143; 437). This property lies betwéen the road and the South Fork of Ahtanum Creek. The Caurt -

lis not aware of an exceptzon to this parcel; nor was there any evidence of nonuse offered. A senior

nght for the irrigation of 3% acres within Lot 2 of Shozrt Plat 90-09 located within Government Lot
5 (Parcel No. 161218-31404) was confirmed. The right for this land derives from Certificate No.

205 which authorizes diversions within the NEViNEYof Section 24, T. 12 N., R. 15 B.W.M. and at |

the southwest corner of Lot 5 in-Section 18, T. 12N, R. 16 EW.M. The South Fork of Ahtanum
Creek flows through Government Lot 5 and this will be the point confirmed by the Court.
The Court confirms a right fo Sharon Maﬁga‘n with a priority date of June 30, 1872, for

diversion of 0.04 cfs and 6.02 acre-feet per year from the South Fork Ahtanum Creek for irrigation

.of 3.5 acres within Lot 2 of SP 90-09 in Government Lot 5 of Section 18, T. 12 N., R I8 EW.M.

(Parcel No. 161218-31404). The season of use is April 1 through July 10. The point of diversion is
located 550 feet north and 1200 feet east from the southwest corner of Section 18, being within
Government Lot 5 of Section 18, T. 12 N,, R. 16 E.W.M. |
¢.  Parcel No. 161218-14406 - Darryl and Deanna Pemberton White
View 3 pertéins in part to Parcel N"Q. 14406. Dr. Allen claims that LANDSAT imagery

shows 2.57 acres irrigated. Included in his analysis of irrigated land was the cross hatch L-shaped

|| field. Dr. Allen did not include the area east and adj acent to the L-shaped field, as it appeared to be
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of a different 00161‘ and texfure in.the photo, nor did he include any of the riparian area. Although
Dr. Allen was in the general area in August of 2002, he did not visit this property in particular.

7 AIﬁ claims a right for 11.6 acres, or the entire parcel (AID-8A). This property is covered
by Certificate No. 203. Dérr'yl White testified regarding Parcel No. 161218-14406, land the Whites

have owned since 1997 (pp. 125-138). The Whites both flood itrigate and use a pump connected to | -

hoses and sprinklers. Mr. White identified his pump location on the Shaw-Knox ditch on YIN'355-
(3) with a red “P”. Shaw-Knox ditch has its headWorks-at a point located about 1250 feet north and
700 feet east of the southwest corner of Section 7, being within Government Lot 4 (SWYSWY) of
Section 7, T. 12N, R 16. E.-W.M., The Shaw-Knox ditch is identified with a black line on YIN-
355- (3) runs parallel to the North Fork of Ahtanum Creek and runs through the White’s property

|| The previous owners pumped water into two dltches but Mr. White uses only one. This ditch is

marked in blue on View No. 3. Mr. White recently constructed a driveway, but claims this did not
eliminate any ditches. Mxr. White also testified to other ditches in the riparian area used to flood
irrigate three to four acres of foliage between the ditch and the creek. |

The portion of the White property with the parcel number on it and cross hatched is-about
five acres. The Whites irrigate grass/pasture native vegetation, blackberries and raspbemes oak

trees and several varieties of evergreen trees. Above the house and field is a portion of land that has

‘oak trees which he irrigates.. There is also an area in the northyvest corner of the parcel that is about

two acres of grass and pasture.
There is some d1sagreement between AID and the Yakama Nation regarding irrigated acres

for this parcel. However, Dr. Allen’s analysis did not take into account some of the area irrigated,

including the riparian areas. Also, Mr. White was able to testxfy with specificity about the number

of acres and types of crops he irrigates. However, pursuant to testimony, the entire parcel does not
appear to be irrigated. Although the field near the pump is irrigated, there appears to be a road

along with an area to the south and east. of the road and above the blue line that the Court is not

‘convinced is irrigated. There is also a home. It appears that Mr. White irrigates about 11 acres

Whlch comports with the specific testimony by Mr. White.

Thus, the Court confirms a right with a prlonty date of June 30, 1872 from the North Fork

of Ahtanum Creek in the amounts of 0.11 ¢fs anc_i 18.92 acre-feet per year for irrigation of 11 acres

within the following: Beginning S 66°30°E 264.3 feet of the northwest corner of Lot 4 of Short Plat
"H-36, thence N 66°30° W 564.3 fect, thence S 02°54°37” W 917.64 feet; thence N 87°56°30” E 200
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areas onlthe 2002 DOQQ photo. The area in the northwest corner of Parcel No. 14406 was not
|| included in the field designation as it é‘ppears; distinct in color and texture (similar to Parcel No.

1 14407). He did not. include any of the riparian area. Although Dr. Allen was in the general area in

) 6. 1| right. The Hinsons use water from the Shaw-Knox ditch, which runs through their property, and a

| of land that looks dry on YIN-355 east of the L-shaped field. This portion of the pasture had been’

feet to the center line of the creek, thence southeasterly along creek to-a 'point S 02°54°37” W of the
point of beginning, thence N 02°54°37” E to the point of beginning (Parcel No. 161218~§4406).

The season of use is April 1 through July ‘10. The Shaw-Knox ditch, which is used by Mr. White,
diverts water in Séction'7. Certificate No. 203 authorized two points of diversion that appear to be
on the North Fork Ahtanum Creek and two on the South Fork'Ahtanuﬁl Creek, all in Section ‘1 8. ..
No Ipoint.of diversion in Section 7 is listéd on Certificate No. 203. The' p.oint‘ of diversion that will
be authorxzed is within Government Lot 7 in Section 18, T. 12 N., R. 16 EW.M., AID or Mr Whlte _
shall comply with RCW 90.03.380, the application for change process if that has not already been |
done. - ‘ |

d. Parcel No 161218-14407—Paul and Laurie Orr Hinson

YIN 355, View 3 also pertains to Parcel No. 14407, which is owned by the Hinsons. Dr.
Allen claims that LANDSAT shows irrigation of 2.3 acres. The fields are also shown by hatched

August of 2002, he did not testify to visiting this property. _ :
" Paul Hinson testified regarding Parcel No. 161218-11407, which they purchased in spring of]
1998 (pp. 148-157). His property is 7.9 acres with 7.5 acres identified as being entitled to a senior

well. The point of diversion is located approximately 1250 feet north and 700 feet east of the
southwest corner of Section 7, being within Government Lot 4 (SWYSWY) éf ‘Section7, T. 12 N.,
R. 16 E.-W.M.. The Hinsons and the Whites share a ditch. There were ditches on the property when |.
he purchased it 1998. There was also water in the ditches in 1997 when he first looked at the
property. Mr. Hinson diverts from the ditch at six different locations using both ﬂéod irrigation and
pﬁmps and sprinklers, |

Tfn's land is covered by Certificate No. 203, which authorizes four points of diversion, all in
Section 18. The Shaw-Knox ditch divérsion is within Section 7. AID or Mr. Hinson shall comply
with RCW 90.03.380, the apphcatlon for change process if they have\not already done so.

The land appeared irrigated and was green in both 1997 and 1998. Mr. Hinson irrigates

most of the land surrounding his home and to the south down to the creek. He also irrigates a track
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‘clear th—;t,her the source of water for the stock was the ditch or a well.

acres within the following pafcel: Beginning S 66°30°E 264.3 feet of the northwest corner of Lot 4

200 feet, thence S 26°08° W 500 feet to the center line of the creek, thence northwesterly along the

Doris May Mondor, which became Answer No. 16, thié land is included in Parcel 1. Thus, AID has ,

eaten down By stock that rotate between the two fields. This land is part of the overall track, but is
leided by east-west fences. Mr. Hinson planted approximately 200 Western larch trees on his
property in the riparian zone near the North Fork Ahtanum Creek.

Horses are kept on the property and are rotated among the fenced pastures to keep growth

down. Access to the creek is restticted. However, the horses are kept in a fenced area so it was not

AID 8-A shdw the paicel ‘is 7Yz acre‘s_; however, Mr. Hinson testified it is 7.9 acres. There
are several buildings on the property and a small lot (1/8 aéres) that was irrigated only recently.
This would support the 7% acres claimed by AID and supported by Mr. Hinson’s testimony.

The Court conﬁfms a June 30, 1872, right to Paul and Laurie Orr Hinson from the North
Fork Ahtanum Creek in the amounts‘ 0f 0.08 efs and 12.9 acre-feet per year for irrigation of 7%2

of Short Plat H-36, thence S 66°30° E 335 feet, thence S 01° E 526.29 feet; thence N 89°25°40” E

center line 500 feet to a pomt S 02"54 377 W of the beginning, thence N 02"54 37" E 900 feet to
beginning (Parcel No 161218- 14407) The pomt of diversion is located within Govermnent Lot7
in Section 18, T. 12N, R, 16 E.W:M. . .

e. Parcel Nos, 161218-42009 and -420]\0—-Marc and Sue Downes Martin

The Martins filed theif ov;rri Court Claim No. 0898, but are members of AID. ‘The issue left
unresolved in'the Report had to do with whether the Martin land benefited from having a Pope A
Answer. Re'pbrt @313-314. AID tied this land to Answer No 16. Both parcels lie within
Govemment'Ldt 6 (NWV4SEYs) of Section 18. According to Exhibit A of Answer of William and

provided the evidence requested by the Court, However, there is a difference in acres between the
exceptions filed and AID-8A. In the excef)tions, AID provides the assessed acres of the parcels as
0.92 acreé in 42009 and 2.75 acres in 42010 for a total £ 3.67 acres. AID-8A has 1 énd 3 acres
respectively. The Court will rely on the assessed acreage for quantifying the right.

| In 1994, Ms. Martin testified to diverting from the South Fork Ahtanum Creek using a 2 h.p.
pump into a 3-inch pipe which dehvers water through %«mch rlsers Certificate 203 authonzed four
points of diversmn -- two are from the South Fork Ahtanum Creek within the NW%SE% and
Govemment Lot 4, both in Section 18, T. 12 N.,R. 16 E.W.M. According to SE-3, there is a pump
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‘writfen statement by Dale Dougherty. The Dougherty s own 10.19 acres and 1rr1gate 5 acres on

located at the Martin property within Government Lot 6 which is commensurate with the NW%SE% '
of Section 18. The Court confirms a right to the Martins in the amount of 0.04 cfs, 6.31 acre-feet
for irrigation of 3.67 acres in the following described tracks:

0.92 acres within Parcel No. 161218-42009: Beginning at south r1ght-of—way of the county

road and west line of the SEY, thence easterly along south county road-right-of way 670 fee

to the true point of beginning, thence westerly along the right of way 212 feet, thence S

50°58’ E to Ahtanum Creek, thence easterly along creek o a point S 50°58’ E of the frue
- point of beginning, thence N 50°58"W to the true point of beginning.

3.67 acres within Parcel No. 161218-42010: Beginning at south right-of:way for county
. road and west line of SEY4, thence easterly along south county road right of way 558 feet,
thence S 50°58” E to Ahtanum Creek, thence westerly along Ahtanum Creek to westerly
. SEYa, thence north to beginning, except SP 90-9.

il

The point of diversion on the South Fork Ahtanum Creek is located within Government Lot |
6 (NWWSEY) in Section 18, T. 12N, R. 16 EW.M. The ’priority date is June 30, 1872.
Horses are kept on the property and get water from the creek (Report @314, DE-121). The
Martins name will appear on the list of Qlaimaﬂ’éé entitled to a hon-diversionary stock water right.
= ’ f . . Parcel No. 161217-32405, Dale and Lynn Dougherty . |
AID filed a late exceptlon for additional lands under Answer No. 16.° Those lands are
owned by Dale & Lynn Dougherty. Attached to AID’s Motion and Sworn Statement (#19 167)isa

Parcel No. 16121 7-32405. The late exception identifies a Class 9 1871 senior right pursuant to
Certiﬁcate No. 203.

The Yakama Nation objected to this late motlon The Court took this matter up on February
9, 2006. After being fully advised, the Court granted the late exception and scheduled the hearmg
for May 11, 2006. .

The Doughertys did not appeaf and testify at the May 11, 2006 hearing (p. 26, 104-105).
However, AID offered AID-103 in support of the claim. Lacking testimony to authenticate it, the
exhibit was not admitted. The Court agreed to look at the evidence offered in the first hearing to
determine if a correlation could be drawn to support the claim.

The property in question falls within Certificate No. 203 iss_ue'& to Marlow Lesh and Answer
No. 16. The Court previoﬁsly found that a portion of the right embodied in Certificate No.
203/Answer No 16 was either abandoned or relinquished. Parcel No: 1612 17~32405 appears to be
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one of three new parcels resulting from the subdivision of Parcels No. 161217-41402, -41403 and -

41404, Thetotal acreage in the original three parcels was 40.83 acres with 21.5 acres receiving
water. The three new parcels total 35.8 acres, with 16 acres irrigated. It is not known why there is
a dlfference between the 1994 and 2004 acreages.

Since their purchase of the property, the Dougherty s have m1gated the pasture and grass
land using flood irrigation (Doc, #19 ,167). The date of purchase is not in the record. Ralph
Saunders testified regarding two aerlal photos, US 3878 (1979) and US-387D (1 991) that are of
interest here. On those photos he identified a field as Field B and where water comes off of it into a
draw which drains into a low area serving as a coliect;on point. M. Saunders testified regarding the
irrigation practices on Parcels 32406 and 32407, plus a parcel identified as “B” on the maps. The
Dougherty’s property appears to be located to the northwest and adj acent to the Williams property.
The Dougherty property would lie between parcel “B” and parcel 32406 (Williams)., Mr. Saunders
also testified to how water was conveyed to the Williams/Ribail properties. He identified this
collection point \;vith ared “X” on US-387B and US-387D. This collection point is located on the
Dougherty property. From this coliéction point, é ditch_theﬁ conveys thelwatér to the
Ribail/Williams parcels. YIN-355(3) also appears to include the Dougherty’s pa:rcel.' In that 2002
?h@to, a portion of the land appears irrigated. '

| ~ There is limited evidence that would indicate irrigation of the land. However, some
testimohy is r_leeded to support the clai_fn for the following reasoné. Although the pr'operty was part

of the original confirmed tract of land, there is some question whether the entire 5 acres is irrigated.

Tt is not obvious that the area is deliberately irrigated or if the area is subirrigated as a result of the

collection area. It is not known how long the Dougherty’s have owned their parcel so continued
beneﬁczal use remains an issue. Pomt of diversion evidence would be needed as well.
g. Parcels identi zed in AID’s Exceptions but not.in AID-84

. No right was confirmed for the property belongmg to Carl Euteneier due to the lack of a |
certificate (Report @142). This parcel is included in _AID’S exceptions and is identified as Parcel
No. 161218-42005. There are 9.40 acres with a Class 9 right with an 1872 priority date under
Certiﬁcate-203' (Marlow Lesh). However, this parcel is not listed in AID—SA,' nor v;Jas there ény
testlmony on use. No right will be confirmed. Further, Parcel No. 161218-41408, consisting of
16.14 acres, is alse found in AID’s exceptions but not on AID-8A. No right will be confirmed.-
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- In AID’s response to the United States on Answer 16, it identified Parcel Nos. 161207~
43004 and -43404, owned by Jeffery and Deborah Puskas. Parcel No 43004 receives T ohncox
water. See the Court’s analysis below. The United States argues that Parcels -43403 and 43404 are

{ not within Answer No. 16 (Exceptions, #17 ,015). However, no right is claimed by AID for lands in

Section 7 under Answer No. 16 (AID 8A). No right will be confirmed.
Answer Nos. 17 18 and 21 - John P. Herke
The Court provisionally confirmed water rights under Answers No. 17 and 18, prov1ded

AID or the Herkes paid the certificate fees and provide the certificates to the Cout. Report @147-
146. That has been done. AID-48. The Yakama Nation continues to object to issuance of the |
cértiﬁcates for purposes of appeal. However, the Court has ruled in its Memorandum‘Opinion RE:
Threshold Legal Issues, Issue No. 2, that it was proper for Ecology to issue said certificates.

 Answer No. 17: Certificate No. 197 did not describe a point of diversion, but AID provided

that the diversion is wifhin Government Lot 4 (NWYSEY4) of Section 16, T. 12 N, R. 14 E-W.M.

|| The Court is not convinced that this is the correct location. It appears that the section and range

h;ive been transposed. A diversion ixi_ Section 16, T. 12 N,, R. 14E.W.M. would be located about
12 miles west of the Herké property. The Court recognizes that in the Ahtanum basin there are
1englhy ditches. However accordlng to SE-1 (map) Ahtanum Creek does not flow through Section

116, T.12N.,R. 14 E-W. M nor is there a ditch shown. However, Ahtanum Creek does flow through|

Sectmn 14, T. 12N, R. 16 EW.M. _
The Court continues to provisionally confirm a nght to John P. Herke to divert 0.19 cfs and

32.39 acre-feet per year from Ahtanum Creek from Aprli 15 through July 10 for 1mgat10n of 18 8

acres w1th1n the following: i '

 That part of Lots 1 and 2 lying south of the County Road; except beginning at a point
- on the north line of North Creek and 100 feet east of the west line of Lot 2 to the true point |
of beginning; thence north to County Highway right-of-way; thence east along the south line
- of Highway right-of-way 300 feet; thence south to the north bank of North Creek; thence
west to the point of begmmng All in Sectzon 14, T. 12 N.,R. 16 E.W.M. (Parcei No.
161214- 13004)

The priority date is June 30, 1871. Verification of the point of diversion is needed.

Answer No. 18: Relylng on AID-8 to determine the parcel number, the Court conﬁrmed a
rlght under Answer No. 18 for Parcel 161213-23001, but not Parcel -23002. On AID 8A the legal
description is 161213-23002, not 23001, The Court is unable to determine which ATD-8 contains
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Answer No. 18. A right will be confirmed to Mr. Herke using the legal description and parcel

|| diversion location as it did for Answer No. 17: within Government Lot 4 (N W%SE%) of Section

| (Inset B). It is reasonable to conclude Mr. Herke takes water from the Lesh Ditch. For purposes of |

the error AID-8A or AID-8. AID-48, identifies the parcel numbers as 161213-243001-02, which do
not appear to be valid parcel numbers. However, AID provided the following legal description: 1
that part of Lots 2, 3 and 4 ly‘mg south of county road and north of Ahtanum Creek in Section 13, T.
12N, R. 16 EEW.M. Certificate No. 336 authorizes use of water on Lot 2 (fr. NWVWSEW), Lot3
(fr. SEVANWY4) and Lot 4 (fr. SWYiNWY), all in Section 13, T. 13 N, R. 16 EW.M. Seealso

number found in AID-8A. The Court requests that AID verify the cotrect parcel number.
Certificate No. 336 did not contain a point of diversion, but AID identified the same

16, T. 12N, R. 14 EW.M. Again, this location appears to be in error, as a d1vers10n in Section 16,
T.12N.,R. 14 EEW.M. would be located about 12 miles west of the Herke propetty, and according
to SE-I there is 1o creek or - ditch that flows through this part of the section.

The Court continues to provzslonaliy conﬁrm arightto J ohn P. Herke to divert 0.24 cfs,

41 34 acre-feet per year from Ahtanum Creek from April 15 through July 10 for 1rr1gat10n of23.5
acres within Government Lots 2, 3 and 4 lying south of the county Road and North of Ahtanum
Creek in Section 13, T. 12N, R. 16 EW.M. Parcel No. 161213-23002. The priority date is June
30, 1900. The Court requests that AID verify the diversion location for the Herke right.

Answer No. 21: The Court confirmed a right under Answer No. 21 for Parcel No. 161214-.
31003. AID-8A indicates the original Pa:;éel number is in error and should be 161214-13003, not -
31003. AID-8A also indicates there are two different legal descriptions for the property. The first
is G(;vernment Lbﬁs 3 and 4, lymg above the County road in' S‘ection‘ 14. The second description on
AID-8A is associated with Parcel 161214-13003 and is Government Lots 1 and 2 lying north of the |
County Road in Section 14 (Government Lots 1 and 2 iying genefallly within the S¥2NEY of Section
14). However, neither Answer No. 21 nor C‘értiﬁcate No. 198 describes lands in Government Lots
1 and 2. Both documents describe laﬁds in Government Lots 3 and 4 of Section 14, T.. 12 N- R 16
E.W.M. The Court will not modify the right confirmed on page 425, but requesis that AID verify
and provide the correct parcel number assoczated Wlth Lots 3 and 4.

Certificate No. 198 authorlzes two pomis of diversion from Ahtanum Creek within
Government Lot 1 of Section 15, T. 12N, R. 16 E.W.M. Ahtanum Creek does not flow through

Government Lot 1 fof Section 15_; however, the Lesh Ditch does convey water through ﬁere. SE-3

Supplemental Report Re: Subbasin No. 23 - 71




10

11

12

13

14

15

16

17

18
19
20

21

2-

23

24

25

the water right, the point of diversion needs to be where the ditch takes water from Ahtanum Creek.

|| of Section 16, T. 12N, R. 14 EWM. The Court requests that AID verify the point of diversion

21 must be supplied to the Court no later than April 21, 2008.

0

The Court has some concern regarding the correct diversion location. As discussed above in

Answer Nos. 17 and 18, AID identified a point of diversion within Government Lot 4 (N WYiSEY4)

for Answer No. 21 (as well as Answers 17 and 18) and notify the Court of that location and if it is
into the Lesh Ditch. If the point has historically been from the Lesh Ditch, and the certificate is in
error, Mr. Herke will not be required to comply with RCW 90.03.380. ‘

The Couit provisionally confirms a right to John P. Herke to divert from Alitanum Creek
0.083 cff, 14.30 acre-feet per year from April 15 through Juiy 10 for irrigation of 8.3 acres within
Government Lots 3 and 4 of Section 14, T. 12N, R. 16 EW.M. The priority date 13 June 30,
1871,

The point of dxversmn for the rights prov1sxona11y confirmed under Answer No. 17, 18 and

" Junior Water Rights: The Court conﬁrmed a _}111’1101‘ right under Answer No. 17 for 7. 2
acres and under Answer No. 21 for 11 acres. The Court has reconsidered its decision on the | Junior
water right issue.. See Special Issues section above. The junior rights previously confirmed in the
Report are herein DENIED. | |

Under Answer No, 18, AID is claiming a Jumor right of 5.3 acres (AID-8A). The Court held
that the right is limited to 23.5 acres irrigated in 1908 and 1957 and no junior right could be
confirmed for the increased acreage (Report @146‘, lines 2%5-41%). That ruling remains zmchan‘ged.

Answer No. 19 - Julie Hoppis
‘ Jeaureld & Janice Hoppis
Ted R. Overman and Dale L, Belsher
- Edmund L. and Margaret Burke
Clifford and Doris Hagemeier .

Under Answer No. 19, the Court conﬁrméd‘ a right to Eugene Hoppis to irrigate 8.0 acres.
AID filed an exception and George Marshall and Clifford Hagemeier testif_ied at the supplemental
hearing. Exhibit AID-49 was presented in support of the exception. The Ylékama Nation responded
to the exceptzon presenting evidence attemptmg to show that fewer acres had been irrigated between
1996 and 2000 than claimed by AID. |

Accordmg.to the testimony, two parcels not owned by Mr. Hoppis also lie within Answer

No. 19 and were erron'eou'sly omitted from AID-8. Those two parcels are owned By Clifford and
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Doris Hagemeier and are included in AID—SA. The‘two parcels are a total of 7.44 acres in size and
approximately 5.5 acres of greiss are irrigated. Mr. Hagemeier testified that he purchased the
property in 1986 with the intent of living on the land and irrigating it. However, the next year he
was transferred out of the area and did not return until 1995, During his absence the land was not
irrigated. RCW 90.14.160 provides that a right that is not exercised for five successive years,
without a sufficient cause, relinquishes. RCW 90.14.140(2)(c) also provides that if the right is

‘claimed for a determined future use to take place within 15 years of the most recent beneficial use,

|| the right does not relinquish. Mr. Hagemeier’s testimony leads the Court to-conclude that when he

stopped irrigating, he intended to resume when he moved back to the land and he did just thatin
less than 10 yéa_rs, preventing rqlinqﬁishment of the water right.

The te'Stimony provided that a right is no longer beiﬁg asserted for two parcelé previously.

ﬁnclqded in the water right awarded to Mr. Hoppis. One parcel is owned by Ted R. Overman and
|| Dale L. Belsher, Parcel No. 171210-14414 and the second is owned by Edmund L. and Margaret

Burke, Parcel No. 171210-14425, AID-8A does not include cither parcel. However, exhibit AID-
49, which is several pages that appear to describe the land included in Answer No. 19, does include
both parceis The first page of the exhibit appears to describe the place of use for both the answer .
number and Certificate No. 105 from Achepohl and then lists the parcel numbers for the land. It
includes the Overman/Belsher and Burke land. 'Maps were also attached, specifically a parcel map
Showing all of the parcels included _in the area déscribed from Answer No. 19, but have the
Hageméier parcels highlighted. | , ' | o

There was nothing in either the testimony or evidehce presented by AID on why these
paxcels should not be confirmed a water right. The evidence in 1994 was that the land had
historically been irrigated and contmued to be irrigated. The Yakama Nation response states that a
portion of the Oyerman/Beisher parcel is irrigated, but not the Burke land. The Court has reviewed
the Niel Allen Declaration filed in supportA of the Nation’s response, along with the attachments to
the declaration. ‘It is cllear from the attachﬂlents the Hagemeier pafcels were not being irrigated;
however, the Court found there was a sufficient cause for the non-use, preventing rehnqulshment
The court cannot reach the same conclusion for the remaining parcels. The Landstat pages in the

attachment are ot very helpful in identifying lands and the aerial photographs appear to show the

land green, which would suggest irrigation.

Supplemental Report Re: Subbasin No. 23 - 73




10

11

12
13
14

15

16

17
18
19
20
21

22

23
24

. 025

(Parcel No 171210-14426).

Both in 1908 and in 1957 when Answer No 19 was filed, 18.5 acres were being irrigated. If
aII of the referenced parcels are included, the total number of acres being confirmed a right wouid
be 13.5 acres, still well Wl'{hm the right that would be appurtenant to Answer No. 19 lands, The -
Court will not ehmmate a rlght previously confirmed w1thout an adequate expianatmn including
evidence that the landowner is aware of what is happenmg Therefore, the Court will amend the
water right confirmed in the Report to include the Hagemeier pa:rcels but will not remove the other
parcels. ' . ,
The right described on page‘389, lines 1 through 9 is replaced with the foliowing: .

All riéhts have a June 30, 1868, date of priority, a season of use of April 15 i:h:rough July 10
and authonze dlversmn from Bachelor Creek at a point locaied in the SEVAN'WY% of Section 10, T.
12 N., R. 17 E.W.M. ' .

To Fulie Hoppis, a right to divert 0.03 cfs, 5.13 acre-feet per year for the irrigation of 2.98
acres within Parcels 1 and 2 of Book 83-0208 and Parcel 1, Book 83-0207, all being within the
NEYSEYNEY of Section 10, T. 12 N, R, 17 E.W.M. (Parcel Nos.: 171210—14412, 14413, 14416).

o To Jeaureld and Janice Hoppis, & right to divert 0.02 cfs, 2.65 acre-feet per yéar for the
1rr1gat10n of 1. 54 acres in Parcel 4 of Book 83-0208, and that poruon of Lot 4 of AF #70255 14 lying]
easterly of Bachelor Creek, being within the N%SEVNEY; of Section 10, T. 12N, R. 17 E-W.M.

To Clifford and Doris Hagemeier, a fight to divert 0.06 cfs, 9.46 acre-feet per year for the
irrigation of 5.5 acres in Lots B, C and D of Short Plat 86-156, except the éasterly 215 feet of. LotD,
being within the NV:SEY:NEY of Section 10, T. 12 N, R. 17 E.W.M. (Parcel Nos. 171210-14424,
171210-14432). R e

To Ted R. Overman and Dale L. Belsher, a right to dzvert 0.02 cfs, 3.44 acre-feet per year
for the 1rr1gat10n of 2 acres in Parcel 3 of Book 83-0208, being within the NWYSEVNEY: of
Section 10, T. 12 N,, R 17 E.W.M. (Parcel No. 171210-14414). ,

To Edmund L. and Margaret Burke, a right to divert 0.01 cfs, 2.55 acre-feet per year folr the
irrigation éf 1‘.'48 acres in the Fast 215 feet of Lot D of Short Plat 86-156, being within the
NEWSEYNEY: of Section 10, T. 12 N, R. 17V E.W .M. (Parcel No. 171210-14425).
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Answer No. 20 - Richard W. McGahan
Patricia Bombard (Clalm No. 01880)
Robert Meyers

The Yakama Nation took exception to the Court awarding a right to irrigate 1.46 acres in
Parcel No. 16121 8—3013. Inits f_:xception (#28) the Nation points to the State’s Investiéatidn Report
(SE-160) that states there was no evidence of diversion works or water deiivery system, and the
land was undeveloped. Richard W. McGahan, represented by Attorney James Davis, appeared at
the supplemental hearing in February 2004 to defend the claim.

Mr Davis informed the Court that the evidence presented at the initial hearing and currently
centa.med in AID-8A as revised on December 30, 2003, showed the incorrect parcel number for the
lands 1rr1gated w1thm Angwer No. 20 chhard W. McGahan’s father, also Richard Mc(}ahan
owned Parcel No. 161218-13013 and, as identified in SE-160, this land has never been irrigated
With water diverted from Ahtanum Creek. However, the parcel owned by Richard W. _Mc(}ahan,
Parcel No. 161218-13404 has approximately 3.5. acres that are irrigated with waier diverted from
Ahtanum Creek. About one-third of the property lies within the area described in Answer No. 20
and two-thirds lies within Answer No. 22. The pomon within Answer No. 20 is where

| Mr. Mc{}ahan s house is Iocated and 1 46 acres are 1mgated with water diverted from Ahtanum

Creek. It was AID’s position at the supplemental hearing that this.is the area within Answer No. 20
being irrigated when the answer was filed and has continued to be irrigated to the present.

Court Claim'No. 01880 which was originally filed by David M. Zueger, asserted rights for
three parcels in the SWYNEY of Section 18, T. 12 N., R 16 E.W.M., along with approximately 80
actes in the SWY of® Sectzon 18 (the land in the SW¥ is not at issue in thls exception). Mr. Zueger
sold the three parcels, one 1o Patricia Bombard, one to Richard McGahan and the third to Robert C.
Wo;rthingt_ori.' According to Mr. MecGahan’s testimony, Mr. Worthington’s lot is the only one that
has been irrigated with water from Ahtanum Créek and that water use is reﬂected in SE-162, the
State’s Investigation Report for the parcel Mr. Worthington purchased Mr. Worthington then sold
his lot to Richard W. McGahan. The Nation characterxzed AID as amending its claim to add a
claim for parcel 13404, howeyer, the record shows a rxght— was asserted for p»arcel‘13404 th;oughout
the proceeding. AID simply ﬁzade an efror m desciib{ng the parcel number on AID-8.

After the evidence wz;s presented during the supplemental hearing, two late exceptions were |

filed asserting rights to lands that lie at least partially within Answer No. 20. On Aprii 6, 2006,

| Patricia Bombard filed a request asking the Court to allow a late exception and the next day Robert

Supplemental Report Re: Subbasin No. 23 - 75




10

11
|| Mr. Meyers traced the ownership and put into-evidence AID-104 containing title documents from

12
13
14

15

Ry

18 -

19

20

21

22 ¢

23.

24

25,

16 .

Meyers filed a similar request. The Court granted both motions resulting in Mr. Meyers testifying
onMay 11, 2006 and Patricia Bombard testifying on August 10, 2006. At the time the late
exceptions were filed and testimony taken, the Court did not realize that both parties were asserting |

rights for lands within the same answer and basing their claim on the same certificate from the prior

adjudication. All of Mr. Meyers Jand and approximately two-thirds of Ms. Bombard’s land lie

within the place of use for Certificate No. 306 and Answer No. 20. The certificate authorized the
ii"rigation of 8.8 acres, while Answer No. 20 stated that 2 acres were being irrigated in 1957. The
Pope Decree found there was a right‘to irrigate 2 acres.

Following Mr. Meyets’ late exception, two AID Jandowners each claimed to have the
limited right that exists for Answer No. 20 lands, along with a third party that is not part of AID.
AID ackﬁoWledged a conflict and left it to the Court to determine which lands should get the two-
acre water right. When Mr. McGahan’s claim was presented, no one testified that had personal

Imowiédge of water use on the property prior to 1981 when owned by Mr. Worthingfon.

the late 1950."5 to the present. Mr. Meyers t_estiﬁed he knew water had been used on the land for

years because he went past the property when he drove to care for cattle he had in the -

“néighborhood. However, he testified he was not familiar with water use when Paul Junkett owned

the land in the early 1970’5. Mr. Meyers’ parcel is 5.55 acres and hé.estimates he i'rrigateé about 5
acres. h - -
. Ms. Bombard has lived on-her property since 1979. When she acquired it, an irrigation
system;wa's already in piacé, but she has been‘repairin'g and uﬁgrading the systeni over the years
since she has owned'the property. She estimates she irrigates‘ between one and two acres of lawn
and landscape. A's with .Mr. McGaﬁah, a portion of her property is within the area described in
Answer No, 22 and her claim for that land will be addressed below. Although the testimony at the

supplemental hearing was that the McGahan property contains the area that was irrigated at the time|

Answer No. 20 was filed, there is no evidence to support that conclusion. None of the landowners
claiming to have the water right recognized by the Court have knowledge of the condition of their
properties in the 195 O’S"of any time prior td the 1970’s. The Court has reviewed exhibit SE-174, .
which is a copy of a map prepared in 1957 by Ecology’s predecessor agency. The map is intended
to show irrigated land in 1957, with yellow areas being irrigated land within AID, green areas

ii-rigat'ed within Johncox Ditch Company, and brown indicating other irrigation. There is an area
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. 1970 all of the NY2SW¥NEY: of Section 18 was owned by one person. It may be that sometime

'pﬂor to 1970 the landowner elected to move the two-acre water right from the area being irrigated

| additional information is presented to show which, if any, of the lands owned by McGahan,

[ R. 16 E.-W.M. The Pope Decree determined there was a right to irrigate 48.1 acres. Ms. Bombard’s

that Wduld appear to be about twﬁ acres in size ih yellow within the NaSWY%NEY of S'e_ction 18 ~
however, this afea is not owned by anyone claiming a right in this proceedi'ng'. The land lies east of
the South Fork Ahtanum Road, north of the North Fork Ahtanum Creek. This map suggests that
none of the land owned by McGahan, Bombard and Meyers had been irrigated in 1957. Until about

in 1957 to another part of the N%SW%NE%, however, that information is not in the record if that is

the case. The Court will not confirm a right for any of the lands descr;bed in Answer No. 20 until

Bombard or Myers is entitled to the water right.

ANSWER NO. 22 - John-Ken, Inc.
Richard McGahan
. Patricia 'Bombard

The Abtanum Irngatlon District withdrew its claim for lands under Answer No. 22. Based
on this, the United States withdrew its exceptions to Answer No. 22. The Yakama Nation had also
filed an exception (No. 29) to this answer number and the Wlthdrawal of the claim to a water right
by AID rendered the exception moot. | | ‘- .

However, at the suppiemental hearing AID attempted to claim a r1ght for a portion of the
Answer No. 22 lands that are owned by Richard McGahan: The Nation objected to evidence being,
presented because AID had earlier withdrew its claim for Answer No. 22 and the United States was
not present to reépond to the evidence. The Court ruled that due to the lack of notiée that a right
was being claimed, AID would not be aliowe& to present evidence related to Answer No 22 at the
suppiemental hearmg If it wishes to pursue a cla1rn for lands in this answer, an exceptzon to the
supplemental report must be filed: '

| _ A late excep’uon was filed by Patricia Bombard for lands she owns in Section 18, T. 12N,
R. 16 E.W. M As her claim was bemg considered by the Count, it became apparcnt that a portion of] . -
her land lies in Answer No. 22. Ms. Bombard owns Parcel No. 161218 24005, a seven acre parcel,
of whﬁch about 3.5 acres is in the E%NE%SE%NW% of 'Sectio'n 18 Certificate 305, with a priority ‘
date of 1885, authorized the use of 1,37 cfs for the irrigation of 68.4 acres in Lots 2 and 3, the J
SEVNWY, SY:SWYNEY, and the NE%SW% north of the county road, all in Section 18, T 12N,

P
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knowledge of the property began around 1978 and she purchased the land, along with an adjoining

parcel between 1978 and the early 1980’s. There was an irrigation system in place when she
purchased, which she continued to use with irhprdvements being made over the years.

' The Court is not prepared to malfce a decision 611 Ms. Bombard’s ciaim to a right under
Answer No. 22 since Mr. McGahan is also claiming a right and was not allowed to put on evidence
in support-of his claim. If Ms. Bombard wishes to pursue a claim for the portioh of her land that is
within Answer No, 22, she must file an exception to this report. The Court directs both
AID/McGahan and Bombard to serve copié§ of their exceptions on each other as well as the
Yakama Nation. | .

Answer No, 23 - Jeffrey J. & Deborah R. Puskas
. Bruce Mondor
AID updated the ownership énd parcel number information for f:he land described in Anéwér ,
No. 23. The Court confirmed water rights to Lester Roy and Willis Mondor for lands they own
within the area described in Answer No. 23, see page 150 of the Report. The land identified as

being owned by Willis Mondox; i"s_now owned by Bruce Mondor and there has been no change in

| the parcéi number for that land. Lester Roy sold his land to Jeffrey J. and Deborah R. Puskas and

they subdivided what liad previously been described as Parcel No. 161207-43003 into four parcels.
As a result of the 1nformat10n provided in AID-8A, the Court will conﬁml separate rights to Mr.
Mondor and the Puskas. Addltmnal}y, the Court has recens1dered its position on junior rights and
determined that | Jumor rlghts cannot be conﬁrmed see page ### above Therefore, the water right
descrzbed on page 446 of the Report is withdrawn. .

The water right descnbed on page 445 of the Report is replaced with the following rights, all -
with a June 30, 1873 date of pnonty, April 15 through July 10 season of use and with points of
diversions from the North Fork of Ahtanum Creek as follows: at a point 1250 feet north and 700
feet east from the southiwest corner of Section 7, within the SW%SW% of Section 7, T. 12 N.,, R 16
E.W.M. ' |

To Bruce Mondor a right to divert 0.06 ¢fs, 10.87 acre-feet per year for the 1rr1gat10n 0f 6.32
acres in the following described parcels within Section 7, T. 12 N., R. 16 E.W.M.: Beginning at the
southeast corner of the SWViSEY4; thence N 01°01°077 W 230.27 feet; thence N 49°03°20” W
680.56']‘.‘6312; thence S 18° W to the south line of the section; thence N 88"21’55:’ E to the point of

beginnilig (Parcel #161207-43002, 5 ac.) and Beginning at the northeast corner of the NWYNEY:,
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thence S 01°13” E 213.8 feet; thence S 88°20°50” W 367.75 feet; thence N 69°57°30” W 425.45
feet; thence N 18° E to the north line of the section; thence N 88°21°55” E to the point of beginning
(Parcel #161218-12001, 1.32 ac).

To Jeffrey J. and Deborah R. Puskas a right to divert 0.03 éfs, 4.61 acre-feet per year for the
irrigation of 2.68 acres in Lots 1 (Parcel #161207-43401, 0.67 ac.), 2 (Parcel #161207743402, 0.67
ac), 3' (Parcel No. 161207-43403, 0.67 ac.), and 4 (Parcel #161207~434G4, 0.67 ac.) of Short Plat.
AF ‘7152858, being within that portion of the SWYSEY4 of Section 7, T. 12 N., R. 16 EEW.M. lying

south of the county road.

Answers No. 24 &25- No Claim

Answer No.26 -  Michael A. & Mary A. Guillozet
: Robert S. & Phyllis Anderson
Jerry Whitimire
Stanley G. & Elizabeth G. Benefiel
Mark Martin
Debra Valahu
Curtis & Kellie Harris
Mpyron E. Russell )
Muarc A. Lee ‘
v Timothy A. & Joanne S. Burlingame

There were no exceptions filed to the Court’s determination of the water right appurtenant to
the lands describéd in Answer No. 26. However, at the supplemental hearing, AID.presented

evidence in the form of AID-8A showmg that fewer acres were bemg irrigated than was confirmed

by the Court and asked that the Jumoa: right be reduced from 19.4 acres to 10.55 acres. AID-8A

provides sufficient information to divide the water right between the varmus property OWners. As
discussed on page: ### of this report the court had deteriined that j jumor rzghts cannot be
confirmed, therefore, the water right described on page 463 is withdrawn. The water right
confitmed on page 462 is replaced with the following water rights, all having a prlority date of
June 30, 1882, a season of use of April 15 through July 10," and points of diversion on the North

Fork Ahtanum Creek in the NWYNEY and SEYNEY4 of Section 18, T. 12 N,, R. 16 EW.M.

To Robert and Phyllis Anderson, alright to divert 0.16 cfs; 2731 acre-feet per year for the
irrigation of 15 '88‘ acrés in Lots 1 'and 3 of Short Plat 82-40, being within the W%NEY%NWY;
(Parcel #161217-21401) and that portion of the E¥%2NWVs lying north of the county road (Parcel
#161217-21403), Section 17, T 12N R. 16 EW.M,
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~ To Stanley G. and Elizabeth G. Benefiel, a right to divert 0.01 cfs, 1.82 acre-feet per year for]
the irrigation of 1,06 acres in Lot 4 of Short Plat 89-76, being within that portion of the
EV%SWYNWY4 and WYSEVANWY of Section 17, T. 12 N., R. 16 E.-W.M. lying south of the county
road (Parcel #161217-24404).

To Timothy A. and Joanne S. Buriingame a right to divert 0.01 ofs, 2.22 acre-feet per year
to 1rr1gate 1.29 acres in Lot 11 of Short Plat 89-78; bemg within that portion of the SEVANW4 of
Sectmn 17, T. 12 N R. 16 E.W.M. lying south of the county road (Parcel #161217-2441 1)

To Michael A. and Mary A. Guillozet, a right to divert 0.08 cfs, 14.52 acre- feet per year for
the irrigation of 8.44 acres in Lot 3 of Short Plat 82~4.1, being within the EYA2NWY%NW? of Section |
17 (Parcel #161217-22403) and that portion of the E%E%NW% of Séctién 17, T.I2N,R. 16
E.W.M. north of the county road described as follows: Beginning at the northwest corner of said
section; thence south along the west line 1048.2 feet; thence S 65°31°40” E 1213.80 feet;' ﬂ;ence S |
73°12°20 E 268 feet to the true point of beginning; thence N 0°42° E 520 feet; thence S 89°18” E
398.73 feet; thence S 0°427 W 635.05 feet; thence N 73°12°20” W 41 5 feet to the true point of
beginning; except road right—«of»way (Pércél #161217 21003).

To Curtis and Kellie Harris, a right to divert 0.01 cfs, 2.43 acre-feet per year for the
1rr1gat10n of 1.41 acres in Lot 8 of Short Plat 89-77 being within the SYSEYNWY4 of Section 17,
T.12N, R. I6 E.-W.M. (Parcel #161217-24408). ,

To Marc A. Lee, a right to divert 0.01 cfs, 1.82 acre-feet per year for the 1rr1gat10n of 1.06
acres in Lot 10 of Short Plat 89-78, being within that portion of the SEVANWY4 of Section 17, T. 12
N., R. 16 EW.M. lying south of the c;)unty road (Parcel #161217-24410).

To Mark Martin, a right to divert O.Ql cfs, 1.82 acre-feet per year for the irrigétion of 1.06

|| acres in Lot 5 of Short Plat 89~77, being within that portion of the W/ASEVAN'W of Section 1 7,. T.

12N, R. 16 E.W.M. lying south of the county road (Parcel #1 61217-24405).

To Myron E. Russéll, a right to divert 0.01 cfs, 1.82 acre-feet per year for the irrigation of
1.06 acres in Lot 9 of Short Plat 89-78, being within that portion of the SEVANWY of Section 17, T.
12 N., R. 16 E.-W.M. lying south of the county road (Parcel #161217-24409).

To Debra Valahu, a right to divert 0.01 cfs, 1.82 acre-feet per year for the irrigation of 1.06
acrcs. in Lot 6 of Short Plat 89—;77, being within that portion of the W2SEYANWY: of Section 17, T
12 N., R. 16 E.-W.M. lying south of the county road (Parcel #161217-24406). |
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To Jerry Whitmire, a right to divert 0,004 cfs, 0.65 acre-foot per year for the irrigation of
0.38 acre in Lot 2 of Short Plat 82-41, being within the NW¥NWY: of Section 17, T. 12N, R. 16
E.W.M. (Parcel #161217-22402).

Answer No. 27 - Hiriam H. Whitée and Sharon P. White
Dorothy R. White (Claim No. 08454) ‘

T'he;Whi‘tes filed Court Claim No, 08454 asserting rights to use Oak Springs 1 and 2 for
domestic supply, including landscape irrigatioﬁ, and stock watering. No right was confirmed to the
Whites because their predecessors weré_not issued a certificate in Achepohl for use of the springs.
The Court also asked that if the Whites filed an exception that they address the effect of Pope on
this claim. The Whites d1d file an exception and contend the springs are not trlbutary to Ahtanum
Creek in the normal course of évents -and are therefore not governed by Pope Accordmg to the
Whites; there is no “head of living water.” The Yakama Nation also filed an exception, #54,
assertiné any right confirmed be a “junior” right with the season of use limited to Apﬁl 15 through
July 10. |

The White’s predecessor was a party to the 1908 Code Agreement and that agreement

spec1ﬁcaﬂy provided for use of water for domestic supply. The question then is whether a

certificate from Achépohl is needed foruse of the springs. After the schedule of rights in the

Achepohl decree, there is the following statement: “That all of the lands in the above schedules are-
entitled to water continuously throughout the year for stock and domestic water,” Each of the
certificates that issued also inclydes that ianguage The issue of how Pope impacts rights to use
water for domestic supply is similar to the stock water matter discussed at length on pages 10 to 14

of the Memorandum Op. on Legal Issues. There is nothing in Pope preciudmg confirmation of a

right to use surface water for domestic supply if there is evidence to support'a conclusion water was

| used prior to June 6, 1917 and a water right claim was filed pursuant to RCW 90.14.

- Exhibit DE-—ZZO is a statement by Mr. White’s mother who lived on the property beginning
in 1911 whé_n she was five years old and attests to the use of the springs for domestic supply, stock
water, and garden irrigation The statement indicates the springs were develf)ped and in use prior to
when she and her mother moved onto the land in 1911 Water nght Claims No. 095604 and
095603 were ﬁied by Hiriam E. Whlte (the claimant’s father) in comphance with the requirements
of RCW 90.14. The testimony shows Oak Spring No. 1 has been used and continues to be used for

domestic supply (including associated lawn and garden irrigation) and stock watering since at least
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the early 1900°s. Oak Spring No. 2 had been used for similar purposes, however, diversionary use
of this spring has not continued since the mid-1990’s when a bull knocked over the pump that was
on the spring. Since then thie spring has continued to be used for stock watering, however,
Mr. White’s testimony lé_ads the Court to conclude that the use has been non-diversionary in nature.

The Court will coﬂﬁrma right witﬁ a June 30, 1869, date of priotity for the diversion of 0.03
cfs, 2 acre-feet pér yeér from Oazk Spring No. 1 for single domestic supply, including lawn and .
garden irrigation _an;“i stock watering in the EL.SWYNWYa of S.e‘ction 15, T. 12N, R. 16 EEW.M.
The spring is located in the SWY%NW¥ of Section 15. Mr. White testified to using the spring for
irrigation of pasture also. However, any irrigation use of this spring has to be considered part of the'
right authorized by the ceﬁiﬁcates that issuéd for the préperty subsequent to the Achepohl
adjudication. The extent of those rights is addressed below.

The Court will next address the Nation’s exception #30 to property owned by Hiriam White
within AID. The White propérty is within Answer No 27 from the Pope Decree and covered by

Certificates 133 and 330 from the Achepohl adjudication. The Nation initially took exception to the

Court confirming a right to irrigate 35 acres when Pope allowed a right to irrigate 24.92 acres. See
Report at 154. ‘The Nation contends the Court does not have jurisdiction to correct errots made by
the Federal Court and that if Mr. White believes there is an erfor», he must take the matter to Federal
District Court for resolution. In éddition, the Nation broughf for\;va_\rd evidence in an attempt to
show that much of the right has reii_nqui_shed due to Iion-use between 1996 and 2000. Mr. White
tesﬁiﬁed thatasa resul;t of the flood in 1996, the diversion into Lesh Ditch, which serves his land
from Ahtanum Creek, and portions of the ditch itself, were destroyed. He worked much of that
irrigétion season trying to reestablish the diversion, but the creek channe_}. kept changing. The creek
channel was still "changing in 1997 as a result of the démage from the 1996 ﬂbod, $0 it was né‘c '
possible to reestablish the diversion. According to Mr. White’s testimony, it became obvious that it
would be expensive to put in an adequate diversion facility. At that point he decided that it would |
be prudent for him to wait the outcome of the adjudication to see the extent of the water right prior
to expeﬁdiﬁg the money to repair the diversion and ditch. He did continue his attempts o irrigate
the land and'testiﬁé_d that all of his fields were irﬁgated, but “not very well”, It is clear from

Mr. White’s testimony that when his diversion and a portion of the ditch were destroyed in 1996, he
intended to resumé irrigation of the land and the only thing preventing the expenditure of money to _

repair the diversion was uncertainty over the extent of the right the Court might confirm in this .
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proceeding. RCW 90.14.140 (2)(b) provides there shall be no relinquishment if the right is claimed
for a determined ﬁltuie development to take place within 15 years of the most recent beneficial use
of the water right. The Court finds there is no relinquishment.

Some of the water Mr. White uses to irrigate comes from Wiley Springs, which originate off;
his lands. He testified that AID bas told him he could use those sprihgs to irrigate after J uly 10 of
each year and that has been his practice. He considers use of the springs to be part of his Ahtanum

Creek water right. Wiley Springs are not the springs' addressed in Court Claim No. 08454,

| Mr. White’s testimony about use of Wiley Springs is a bit contradictory. At one point he testifies

that he first used the springs in the late 1970’s, “when everyone else started using springs.” RP
@69, line 18. However, later he testified that his grandparents used the springs in the old days
wﬁ_en they were called Kamiakin Springs. RP @70, line 10. His testimony also leads the Coﬁrt to
conclude that flow from Wiley Springs would reach Ahtanum Creek if the water was not being '
used. Cléarly_, Wiley Springs supplies sufficient water that its use Woﬁid have been addressed in
Achepohl. - Thﬁs, any right to use the water must be authorized by a certificate. The certificates that]
issued following conclusion of Achepohl almost exclusively identified Ahtanum Creek as the sole
sotrce of water being used, even when branches or tributaries were afso being used. The Court
finds that Wiiey Springs, as a tributary to Ahtanum Creek, is authorized for use under Certificate
No. 133, however, use of water is limited to April I through July 10 as with other rights emanating
from Achepohl. " |

Tt also appears that Mr. White, in Exhibit AID-37, is taking exception to thé Court not
awarding a right to tﬁe land in the SEYNEY of Section 16 (parcels 14002 and 14003). The Court
did award a junior right to Mr. Whit.e under Answer No. 27 for the iﬁigation of 20 acres in the
SEYANEY of Section 16 and the SWYNWY4 of Section 15. Mr. White appears to be asking fora
senior right for the 55 acres that 6_;iginally were determined to have been irrigéted in 1908,

However, Judge Poiae found that 20 acres originally attributed to a 1908 signatory were in fact not

‘owned by a party to the Codé Agreement. Based on the evidence in the record, it appears that 20

acres is in the SEY4NEY4 of Section 16, as the record shows that the Whit@ land in Section 15 was
owned by a party to the Code Agreement, but no such information is. avlaiiablle for the land in
.Section 16. The Court cannot confirm rights in excess of what was recognized in the Pope Decree.
The Court initially ruled that it could 'correct.an obvious error in Appendix B to the decree. The
-Yékama Nation in exception #30 pbjecfs to the Court confirming a right to Mr. White in excess of
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the quantity in Appendix‘ B. Their position is that if Mr. White believes thcré is an error his
recourse is to take the matter to Federal District Court; that the matter is outside this Court’s
jurisdiction. The Court GRANTS the Nation’s exception. Neither Mr. White nor AID have
demonstrated any grounds for relief from Pope (Based on court rule or otherwise). Therefore, this
Court cannot alter the prior ruling. Their only remedy is with the 9% Circuit,

The right described on page 401 of Report, lines 11 to 22 is amended to authorize the

{1 diversion of 0.25 cfs, 42.86 acre-feet per year for the irrigation of 24.92 acres. Mr. White’s

exception seeking a right to irrigate lands in the SEYNEY; of Section 16 is DENIED.
Answer No. 28 - Michael J. Hager

The Court conﬁrmed both junior and senior water nghts to Mr. Hager for lands described in

: Answer No. 28. The Court did ask for confirmation that the d1versmn used to serve the property -
_was into the Shaw Knox Ditch, Repori @157. Atthe supplementai hearmg, George Marshall,

appearing on behalf of AID testified the Shaw Knox Ditch does deliver water to this property and |
the diversion from the North Fork Ahtanum Creek to the Shaw Knox Ditch is in the SWY4SWY of
Section 7, T. 12 N, R. 16 E.-W.M. The other two points of diversion locations on page 441, lines -
224 and 23 are stricken. A junior water right was. confirmed on page 442 of the Report. This right
is withdrawn consistent with the ruling above in the Special Issues section on junior rights.

Answer No. 29 - Deborah R. Puskas-Huck (Claim No. 01020)
' ~ Patricia Patterson

‘/'

The Court conﬁrmed a right under Answer No. 29 to Lester W. Roy in the amounts of 0. 30
cfs, 51.68 acre-feet for irrigation of 30 acres within a portion of the NWYNEY: and NEVNWY of
Section-18, T. 12 N., R. 16 E.W.M.. Certificate No. 244. See Report @157- 159 443, The Court-
also confirmed a gumor water right for some lands. Report @ 444. That will be discussed later.

AID presented testimony the land that was prevmusly owned by Lester Roy has been

1| subdivided into four parcels, so what once was Parcel No. 161218-12005 is now Parcels Nos.

161218 12401, 12402, 21401 and 21402. There has also been a change in ownershlp from the
ongmai AID-8A filing. A senior right for 30 acres was or1g1na11y claimed by AID. Deborah R.
Puskas-Huck now owns much of the land under Answer No. 29. AlID also filed a 2 late exception on
behalf of Patricia Patterson ¢laiming she owns a portion of the land covered by AnsWer No. 29.
Ms. Patterson owns Parcel No. 161218-12009 and claims a right for a portion of the 30 acres
authorized under Pope Answer No. 29, AID-102. |
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the North and South Fork “Y” junction. Ms. Patterson grew up in the Ahtanum Valley and is

| Mondor who were previous ownets of the ]*;)roperty. Ms. Patterson has lived on the property since

Ms. Patterson testified on May. 11, 2006, Parcel No. 12009 is 2.13 acres total and 1.2 acres
are irrigated from the creek. The property is located off the South Fork Ahtanum road just west of

familiar with the general history of the property. She is also the daughter of Willis and Doris

1967-68 and her knowledge goes back to the early 1960s. The property has been historically
iﬁigated froﬁ1 both sprinklers and ditches (flood) and there were animals on thé property. Water
has been and continues to be diverted from Ahtanum Creek via the Shaw-Knox ditch. The Shaw-
Knox ditch conveys water along her north boundary. Ms. Patterson irrigates the lawn around her
hore and a field to the south of her home with sprinklers. |

_ 'Ihere is sufficient 1nformatxon to allocate a portion of right under Answer 29 to Patricia
Patterson in the amount 0f 0.01 cfs and 2.06 acre-feet per year for 1mgat1on of 1.2 acres within
Parcel No. 161218- 12009 AID-102 offered a breakdown of acres based on Ms. Patterson bemg
entﬂ:led to 1.7 5 acres and the remaxmng 28.25 acres belongmg to Ms. Puskas-Huck. Ms. Patterson
testified she 1rr1gates 1.2 acres, not 1.75 acres. The rest of the Answer No. 29 nght, totaling 28.8
acres, will be recalculated and-awarded to Deborah Puskas-Huck for her four parcels as follows:

161218-12401  5.17 acres |
161218-12402 " 11.23 acres
161218-21401  5.26 acres
161218-21402  7.14 acres
o 28.8 acres

The Court withdraws the right described on page 443 and confirms two water rights to divert

water from North Fork of Ahtanum Creek into the Shaw-Knox ditch at a point located 1250 feet
north and 700 feet east from the southwest corner of Secﬁon 7, being within the SWYSW of
Section 7, T:12 N . R.16 E. W M. The przority date is June 30, 1873. The season of use is April 15
through July 10. ‘ ' ‘

1) A right to Patticia Patterson in the amounts of 0.01 cfs, 2.06 acre-feet per year for
irrigation"of 1.2 acres within Seét%on 18, T.12N,,R. 18 E).W.M.. more particularly described as:

Beginning N 01°01°07” W 150 feet and N 88°58°53” E 185.63 feet of southwest corner of
the NEV4NEY, thence S 88°58°53” W 185.63 feet; thence S 01°01°07” E 17 feet, thence S
88°09°13” W 10 feet, thence § 01°01°07” E 133 feet; thence S 88°09°13” W 257.17 feet,
thencgN 05°50°15” E 377.3 feet, thence S 73°28°30” E 232.74 feet, thence S 01°01°07” E
15.53 feet, thence N 88°58°53” E 50 feet; thence S 01°01°07” E 105 feet, thence N
88°58°53” E 155.48 feet, thence S 32°28°15” W {0 beginning. Parcel #161218-12009.
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|| See Report @ 444. Junior rights are not being awarded consistent with the Court’s ruling above on

junior water rights to lands within Answer No. 31. Those lands are covered by three surface water

18

2) A right to Deborah Puskas-Huck in the amounts of 0.29 cfs and 49.54 acre-feet per year

for irrigation of 28.8 acres within the following four parcels:

Lot 2, Short Plat AF 7152855 in Section 18, T. 12 N,, R 16 EW.M. Parcel #161218-12401
(5.17 acres).

Lot 4, Short Plat AF 7152855 in Section 18, T. 12N, R 16 E.W. M Parcel #161218-12402
(11.23 acres).

Lot 1, Short Plat AF 7152855 in Section 18, T. 12 N.,R 16 EEW.M. Parcel #161218 21401
(5.26 acres).

Lot 3, Short Plat AF 7152855 in Section 18, T. 12 N.,, R 16 E.W.M. Parcei #161218-21402
(7.14 acres).

The Court also confirmed a junior right for the lands now owned by Deborah Puskas-Huck.,

page ### . The right corifirmed on page 444 of the Report is hereby withdrawn.
Answer No.30-  No Claim |

Answer No. 31 - Dévid M. & Ida Guilland
: Douglas & Barbara Brown -
Barry Heid

The Court concluded in the Report, page 160, there was evidence to confirm both senior and

certificates that issued after Achepohi. Two of the certificates have a priority date of 1879 and one
has a priority date of 1874; therefore, it is necessary to know how many acres are irrigated within. -
the lands described in each certificate. That information was not initially provided, so the Court did
not conﬁrm_watér rights to the lands described in Answer No. 31, AID, ‘through its witness, George
Marshall, presented that information during the supplemeﬁtal hearing. However, as discussed iﬁ\the |
Special Issues section above, junior rights will not be confirmed.

A total of 40'.95 acres are irrigated within the Answer No. 31 lands -- 28.40 acres identified
in AID-8A as senior acres and 11.60 as junior acres. Some of the land has been subdivided and sold
since the initial hearing and issuance of the Court’s Report. AID-8A provides the new parcel and
ownership information, as well as identifying the number of acres irrigated within each parcel and.
the appropriate certificate appurtenant to each parcel. That information allows the Court to confirm

the following water rights for the lands within Answer No. 31.
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The following water rights have a priority date of June 30, 1'879, a season of use from April

15 Mough July 10 and a point of diversion on North Fork Ahtanum Creek in Government Lot Jof |

Section 7, T. 12 N,, R 16 E.W.M. Mr, Marshall testified water is delivered through the Johncox
Ditch, which has a dwersmn in Section 12, T. 12 N,, R. 15 E.W. M.; however, the certificates
authorize a diversion in Government Lot 3, Section 7 and that diversion will be confirmed. If the
diversion into the J ohncox Ditch is in fact used, the landowners or AID need to follow the
application for change procedures in RCW 90 03.380 if they have not aIready done so.

To Douglas P. and Barbara J. Brown, a right to divert 0.02 cfs, 3.39 acre-feet per year for
the 1rr1gat10n of 1.97 acres in Lot 1 of Short Plat 82-49, being within the NE%SW% of Section 7, T.
12N, R. 16EWM (Parcel #161207-31405). . .

To David H. Gullland a rxght to divert 0.04 cfs, 6.45 acre-feet per year for the irrigation of
3.75 acres in Lots 2 and 3 of Short Plat 82—49 being within the NEVaSW4 of Section 7, T. 12N, R.
16 E.-W.M. (Parcels #161207-31406 and 3 1407).

To Barry Heid, a right to divert 0.17 cfs,29.82 acre-feet per year for the itrigation of 17.34
acres in Lofs 3 and 4 of Short Plat 82-50 (Parcels #161207-32403 and 32404), the east 149.77 feet
of Lot 1 and Lot 2 of Short Plat 82-50, except those porﬁons lying northerly of ra line 20 feet south
of the right of way of J olincox‘ Ditch and except the north 20 feet of Lot 1 lying west of the ditch
right of way (Paicels #161207-32406 and 32407), all within Government Lot 3 of Section 7, T. 12
N, R 16 EEW.M. o

Also to Barry Heid, a right with a June 30, 1874 priority date, 0. 05 cfs, 9.18 acre-feet per
year for the irrigation of 5.34 acres in Lots 1, 2, 3 and 4 of SHort Plat 82-51 (Parcels #161207-
33401, 33402, 33403, 33404), all within Government Lot 4 of Section 7, T. 12 N,, R. 16 E.-W.M.
Answer No. 32 - Gary and Ruth Hansen (Clalm Nos. 00133 and 01082)

In the Court’s 2002 Report both senior and ] Jumor water’ rxghts were confirmed to the
Hansens for the North Fork Ahtanum Cieek for xmgatlon purposes. An additional senior right was

conﬁhned to Russell Daniels. ‘Répott at 160-162, 447-448.

The Court confirmed an 1875 right to the Hansens in t};e amount of 0.19 cfs, 32.73 acre-feet
per year for irrigation of 19 acres. A'secc‘;nd right with a 1882 priority was confirmed to Mr.
Daniels t in the amount of 0.01 cfs, 1.72 acre-feet per year for irrigation of 1 acre within Parcel No.
161217~244G2 However, AID concedes that Parcel No. 24402 is not within Answer No, 32 Wthh
covers lands within Government Lot 3 and the east 208.7 feet of the south 208.7 feet of the
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SEWMNWY: of Section 17, T. 12N, R. 16 EEW.M. All of the Answer 32 lands are owned by the

| Hansens and they irrigated 23.4 acres, According to AID, AID-8A should be modified to remove

Russell and Joann ]Z_)ahiels and the two rights should be issued to Garj; and Ruth Hansen.
The Court also notes it originally authorized two points of diversion. - The first is 700 feet

| south and 1,200 feet east of west quarter corner of Section 17, being within the NWY4SE¥ of
1} Section 17, and the second is 200 feet from the east line between Lots 3 and 4, being within

Govérnment Lot 4 of Secﬁon 17,allinT. 1ZN., R. 16 E.W.M. However, after a review of
Certiﬁcates No. 254 and No. 303, it appears that only the diversion located in Government Lot 4 is

authorized Ey those certificates. The point within the NW¥%SEY: of Section 17 is described in the

State’s Investigation Report (SE-97). If the Hansens utilize a diversion within the NWViSEY: of
Section 17, they’ll need to file an application for change to either add an additional point of
diversion or to change their existing point. The Hansens should contact Ecology’s Yakima Office.,
The Court withdraws the original confirmation on page 447 of the Report and confirms two
water rights to Gary and Ruth Hansen as follows: A June 30, 1875 water right to divert 0.19 efs,
32.68 adre»feet per year for irrigation of 19 acres within that portion of Government Lot 3 of |
Section 17, T. 12 N., R. 16 E.W.M. lying east of the North Fork Ahtanum Creek, except the north

745 feet thereof, Parcel #161217-31001. A June 30, 1882 water right to divert 0.01 cfs, 1.72 acre-

feet per year for itrigation of 1 acre within the east 208.7 feet of the south 208.7 feet of the
SE%NW% of Section 17, T. 12N, R. 16 E.W.M., Parcel #1'61217‘610.01. For both rights, the |
authorized season of use shall be April 15 through July 10 and the point of diversion from the North
Fork Ahtanum Creek are located 200 feet from the east line between Lots 3 and 4, being withiri
Government Lot 4 of Section 17, T.I2N,R. 16 EW.M. | - |
The Yakama Nation filed an exception to the Court’s rulings on the Hansen claim in regard
to junior rights. S-eer Exception No. 49. . The U.S. also filed an exception on the junior right issue
and offered evidence of where Answer No. 32 lands are located. (US-391). AID responded
supporting‘the concept of junior rights. The Court has elected to not move forward with
confirmation of junior water rights, see the Special Issues section above on page B4, The junior

right described on page-448 of the Report is-herein rescinded.
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Claim Nos. 00133 and 01082: The Hansen’s also requested a right to use a spring for
irrigation, garden use and stdck water supply. Testimony by Forrest Marshall indicated the spring
did not join Ahtanum Creek. See Report at 312-313. The Court requested evidence of historic use
prior to confirming a watér right.

For pm‘poées of their claim to the spring, the Hansens were represented by Attorey
Lawrence Martin. The Hansens requested they be allowed to file a late exception which the Court
granted. See Order entered February 3, 2004 (Doc. #17,545). The Yakima Nation took exception

to a right being confirmed for the use of the spring for two reasons. First, the claimants must prove

|| there is no continuity between the spring and Ahtanum Creek. See Memorandum Opinion Re:

Return Flow Exceptioﬁs of Harry Ma&terson and Mary Lou Masterson July 16, 1996, and

Memorandum Opinion and Order RE: Exceptions éf Worrell to Supp. Report Sub. No. 22 (Wide .
Hollow), November 9, 1999. Second, historic use of water for the purposes claim'ed should have
been addressed in the 1908 Code Agreement, Achepohl and the Pope Dectee.

_The Hansen’s now claim only a non-diversionary stock water right from the spring. Gary
Hansen testified on February 4, 2004. The spring originates on their neighbors propetty and flows |
onto the Hansen’s property. Itithen.c.iisappears. DE-313 is an aerial photo of the area. Mr. Hansen
identified the spring location on that photo (in red). The spring flows continuogsly_year-agound and‘
stock drink directly from the spring. No diversion of water occurs. This practice has been
occurring since approximately {910, N

The use of water for such de minimus use has been addressed by the Court in its

Memorandum Opinion Re: Ahtanum Créek Threshold Legal Issues, October 8, 2003. It is

unnecessary for a claimant to prove a spring is not tributary to Ahtanum Creek as long as the use is

limited to non-diversionary stock water supply. (Issue No. 8; hydraulic continuity.) The Court also
held that “claimants who seek such a limited use of springs are not bound by the Code Agreement,
Achepohl o‘r/the Pope Decree.” See Memo. Opinion @ 28, Issue No. 8. The Yakama Nation
a{cknowledges the rulings by the Court but still thaintains its objection to the legal issues decided by
the Court in its Memorandum Opfnion. Tﬁis is so noted by the Court.

| The Court confirms a water right to Gary and Ruth Hansen foruse of an unnamed spring for
continuous nonndivérsionary stock water supply. This right shall issue solely to the Hansens, as
George and Maxine Loren no longer have a‘nbinterest in this property or claim. 'i‘he Hansens name

shall be included on the list of claimants entitled to aright for non-diversionary stock water.
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Answer No.. 33- Charles E. and Nancy Jacobs

The evidence presented at the initial evidentiary hearing lead the Court to concludé that
water rights existed for the lands described in Answer No. 33. See Report at 163. Although a water
tight was confirmed in Achepohl for the land, a certificate had not been issued, as the land owner at
the tifne of the earlier adjudication did not pay the required fees. The Court concluded water rights
could be confirmed upon payment of the fees and issuance of the certificate. The Yakama Nation
filed an objection to Ecology being able to issue the certificaté upon payment of the fees. This
objection was denied in the Menio. Op. on Legal Issues. AID, through George Marshall; presented
AID-51 to show the fees had been paid. Certificate No. 255, with a-prioﬁty date of 1875, authorizes
the diversion of 0.54 cfs for irrigation of 27 acres in the N‘E%SE%, namely Lot 1, in Section 17,

T. 12 N., R.1I6 EW.M. So diversioh point ig described in the certificate. |

Charles and Nancy J acobs ovwm 27 acres within Government Lot 1 of Section 17 and jrrigate
15.4 of those acres. Based on the conclusions reached on page 163 and 164 of the Report, the Court
c_onditionally confirms a right to the Jacobs with a priority date of June 30, 18.75, for the diversion
from Aprii 15 through July 10 of 0.15 cfs, 25.84 acre-feet per year for the irrigation of 15 acres in
Government L'ot 2 of Section 17, T. 12 N., R. 16 E.W.M. (Parcel #161217-41001). The certificate
did not identify a point of diversion, nor did Mr. Marshall testify to where the-wafer is being
diverted to irrigate this parcel. In order for this right to be confirmed, AID shall present the location
of the point of diversion beiﬁg used by the Jacobs by April 21, 2008. |

Answer No. 34 - Robert N. Schuller
Carl F. George

The Court confirmed both a senior right and a junior right for the lands described in Answer
No. 34. Those rights are‘ described on pages 164, 165, 449 and 450 of the Réport. At the
supplerhe'ntzil hearing AID, through its witness, George Marshall, presented evidence of a new _
owner of one of the parcels and presented evidence in AID-8A that allows the Court to divide the
wate:'right between the two parcels and two ownerships. The Yakama Nation indicated Answer
No. 34 was one that was addressed in Niel Allen’s declaration that was filed along with the Nation’s
response to AID exceg)tions. Al_tﬁough AID-8A shows 20.3 acres being itrigated, Dr. Allen’s
review resulted in his conclusion that only 12.70 acres were irrigated between 1996 and 2000. Mr.

Marshall was not able to recall whether the acreage shown in AID-8A was only taken from the
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Report or was also supported by information obtained from the landowners. The conclusions in the
Report are from evidence presented at the 1994 hearing. o

 In reéponse to AID’s inquiry concerning the date through which beneficial use must be
demonstrated, the Court ruled in its October 8, 2003 Mémomndwm Opinioﬁ Re: Ahtanuin Creck

Threshold Legal Issues that if AID does not ask to have the court reconsider its decision on a claim

for its constituents, then the analysis will remain the same, see page 5, line 6. AID did not ask the

Court to reconsider its decision on Answer No. 34, nor did the Yakama Nation or any other party, -
which explains why Mr. Marshall was not prepared to address questions concermng the source of
information in AID-8A. The Court has reviewed Dr. Allen’s declaration and attachments and
concludes the evidenée is not sufficient to warrant changing the original confirmation.

However, the Court has now determined that junior rights cannot be confirmed. See Special
Issues Section above. Therefore, the junior right described on page 450 of the Report is withdrawn,
The Court also recognizes the advantage of having the remair;ing rights more specifically described
and will replace the right described on page 449, lines 12V to 21 1/2 with the following:
| The following two rights have a priority date of June 30, 1875, a point of diversion on the _
North Fork Ahtanum Creek locateé in Government Lot 4 of Section 17, T.12N,R- 16 EEW M, and| -
a season of use of April 15 through Fuly 10. o

To Robert N. Schuller for the diversion of 0.05 ofs, 8.17 acre-feet per year for the irrigation
of 4.75 acres in Parcel 1 of Book 81-0155, being Mthin Government Lot 2 of Sectibn 17, T.12N.,
R. 16 E.-W.M. (Parcel #161217-42401). | | '

To Carl F. George a right for the diversion of 0.15 cfs, 26.23 acre-feet per year for the
irrigation of 15.25 acres in that portion of Lot 2 of Short Plat 81-155 being within Government Lot
2 of Section-17, T. 12 N,,R. 16 E. W. M (portion of Parcel #161217- 42404) The Court notes fhat a

_portion of Lot 2 Parcel # 161217-42404 lies in the SWY%NEY: of Sectlon 17 however Certificate

No. 253, which is the basis for this right, only authorizes irrigation of lands in Government Lot 2 of
Section 17. Therefore, this right is only appurtenant to that pOI'tlon of the parcel that lies in
Government Lot 2.

Answer No. 35 ~  Robert M. Meyers

No exceptions were filed to the water right awarded for Answer No. 35 lands. However, in

its Report the Court asked AID to providé the point of diversion location. Report @165-166; 460.
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' AID-8A. There are new owners for some of the parcels and AID-8A shows fewer acres being

) ofSectlonS T 12N, RV1I7E WM.

George Marshall appeared at the sﬁpplementai hearing on Behalf of AID and testified the land is
served by the Shaw-Knox Ditch. Although Mr. Marshall did not provide the exact location, the
diversion into the Shaw-Knox Ditch is located approximately 1250 feet north and 700 feet east of
the southwest corner of Section 7, being within the SW/SWY (Government Lot 4) of Section 7,
T. 12N, R. 16 EW.M. Also, ﬂie sburce of water for the Shaw-Knox is the North Fork Ahtanum
Creek. Additionally, Mr. Marshall testified that Yakima County haé assigned new parcel numbers
to the lands owned by Mr. Meyers in Answer No. 35. 'AID-8A provides the new parcel numbers
and a more spemﬁc legal description for the lands. The right described on page 460 i is s0 modzﬁed
- In summary, the Court confirms a right to Robert W. Meyers in the amounts of 0.004 cfs,
(.68 acre-foot per year from the North Fork Ahtanum Creek for irrigati.on of 0.40 acre within the
Lot 3 of Short Plat P-24 (Parcel #161218-1 1410) and Lot 4 of Short Plat 80-208 (Parcel #161218-
11411) being within that portion of the NEVNEY of Section 18, T. 12 N., R. 16 E.-W.M. lying 'ﬁfest
of the North and South Forks of Tampico Road, except the south 1500 feet. The point of diversion
is located approximately 1250 feet north and 700 feet east of the southwest corner of Section 7,
bemg within the SW/iSW4 (Government Lot 4) of Section 7, T. 12 N.,R. 16 E W.M. (Shaw-Knox
Dltch) The priozity date is June 30, 1882.

Answer No.36 - Allen W. Grissom _
' . George H, and Judy L. Grissom
Thomas D. Richardson
Charles H. & Colleen Meginn

Although no exceptions were filed for water rights confirmed for Answer No. 36 lands,
George Marshall, on behalf of AID, testified about the need to file applications to change the point

of diversion for the water rights. This caused the Court to review the water rights confirmed and

irrigated with the 1870 date of priority. Additionally, the Court has revisited its decision concerning
junior rights and concluded that junior rights cannot be confirmed. See Special Issues Section
above. Therefore the water right on page 374, lines 13 through 25 is Wifhdrawn._ |
The Court replaces the water right on page 374, lines 1 through 12 with a right for George
H. and Judy L. Grissom, with a Qr_iority date of June 30, 1866, to divert from Hatton Creek 0.13 cfs
and 22.9 acre-feet per year for the irrigation of 13.31 acres in the SE4SWY of Section 9, T. 12 N., |
R.17E.W. M. (Parcels #171209-34401 and 34402). The point of diversion is in the SE%SE%SE%

Supplemental Report Re: Subbasin No. 23 - 92




10
1
12
13
14
15
16
17
18
1o
20
21
22
23
24

25

Answer No. 37 - Roger R. & Edna A. Meusborn

- The water right on page 413, lines 1 through 11 is replaced with the foliowing three rights,
each having a priority date of June 30, 1870, points of diversion on Bachelor Creek in the NE%SE%
of Section 8 and on Hatton Creek in the NE%NEYs of Section 17, T. 12 N,R I7EWM. aﬁd a
period of use from April 15 through July 10: | | )

To Charles H. and Colleen Meginn, a right to divert 0.01 cfs, 2.4 are-feet per year for the
mrzgatlon of 1.4 acres Lot 1 of Short Plat 91-55 (Parcel #171208-41406) being within the
EYNEVSEY: of Sectlon 8, T.12N,, R.17E.W. M,;

To Thomas D Richardson, a nght to divert 0. 05 cfs, 8. 27 acre-feet per year for the irrigation

of 4.81 acres in Lot 1 of Short Plat 82-83 (Parcel #171208-44401) bemg w1thm the EVASEY%SEY of |

Section 8, T. 12 N, R. 17EWM

To Allen W. Grissom, a right to divert 0.05 cfs, 8.6 acre-feet per year for the irrigation of 5
acres in Lot 4 of Short Plat 82-83 (Parcel #171208-44404), being within the EV4SEVSEY: of Section
8, T.12N,R. 17EW.M. | ’

Lawrence R. & Teresa White
Lewis M. Thomason
There were no exceptioﬁs filed to the water ﬁght confirmed undér Answer No. 37, hoWever;
Ecology identified a typographical error in the point of diversion described in the Report @ page
428, line 8. The first point of diversion is located in the NE%NW% of Section 18, not the
NEYiSWY4 of Section 18. That correction is noted. Additionaﬂy, AID-8A contains sufficient
information to divide the cohﬁrmed water right between the three landowners. Therefore, the water

right on page 428 is withdrawn and the following three water rights are confirmed, each with a

priority date of June 30, 1871, pomts of diversion on Bachelor Creek in the NEVANWY and Hatton '_

Creek in the NE%NE% of Section 18, T. 12N, R. 17E.W.M. and a season of use from April 15
through July 10. _ o _
To Roger R. and Edna A. Meusborn, a right to divert 0.46 cfs, 78.78 acre-feet per yéar for

the frrigation of 45.8 acres in the E%SEV4SEY4 of Section 7 (Parcel #17126%440_01) and that portion

of the W¥%SWY4 of Section 8, lying southerly of Bachelor Creek, except the south 124 feet of the

east 104 feet and except 20 feet for road (Parcel #17 1208 -33001), ALLin T. 12 N, R. 17 EWM.
To Lawrence R. & Teresa White, a right to divert 0.01 ofs, 1.67 acre-feet per year for the

irfigation of 0.97 acre in that portion of the NW%SW% of Section 8, T. 12 N., R.17EW.M.

’
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|} described as follows: Beginning at the northeast comer of the SW4; thence S 89°35°25” W 398.62

feet; thence S 69°28” W 964.82 feet to the east line of the WYSWY and true point of beginning;
thence S 69°28’ W 613.67 feet; thence S 6°39° E 284 feet; thence N 90°00° E 538.23 feet to the east |.
line of said W¥SWY; thence N 0°24°34” E 497,35 feet to the true point of beginning; except |
beginning S 69°28° W 613.67 feet of the true point of beginning above, thence S 6°39 E 284 feet;
thence E 236 feet; thence north to the center line of road; thence southwesterly to pomt of beginning
(Parcel #17 1208 32005).

To Lewis M. Thomason, a right to divert 0.10 cfs, 17.60 a’cré~feet per year for the irrigation
of 10.23 acres in the following described portions of the W¥%2SW¥ of Section 8, T. 12 N.,R. 17
E.W.M.: Beginning at the northeast corner of the SW¥%; thence W along the north line S 89°35°85”

lw 398.62 feet; thence S 69°28> W along the centerline of Tampico Road,' 1578749 feet to the true

point of beginning; thence continuirig along the centerline 553.35 feet; thence S 20°32° E 115.18
feet; thence E 513 feet; thence N 6°39” W to the centerline of road and true point of beglnnmg,
except right-of-way for road (Parcel # 171208- 32007) and that portlon of the W%SW% of Section
8, lying southerly of Tampico Road and northerly of Bachelor Creek, except begmmng at the
northeast corner of the SWii; thence S 89°35°25” W 398.62 feet; théncé S 69°28° W 2131.84 feet to
the true pdint of beginniﬁg; thence S§ 20°32° E 115.18 feet; thence E 513 feet; thehce N 6°39° W to
point 284 feet S 6°39" E of the centerline of the Tampico Road; thence E 538.23 fest to the cast line

. of the NWYSW¥; thence N 0°24°34” E 497.35 féet to the centerline of Tampico Road; thence S
69°28> W 1167.02 feet to the true point of beginning (Parcel # 171208-32008).

' The Court had 'previouéiy confirmed a junior right to lands within Answer No. 37 , said right
described on page 429 of the Report. The Court has revisited its ruling on junior rights and has
determined that junior rights cannot be confirmed. See Special Issues Section above. Therefore,
the water right on page 429 is withdrawn. | |

Answer No. 38 -  Robert and Sean Wiley -
) Michael A. and Debbie L. Hanks
Ernest S. and Julie A, Edwards
- Inocencio and Cynthia Arreola
Bryan Hille
Bruce Ball

AID ﬁled an exception 1o the water rights conﬁrmed for Answer No. 38 lands. The United

States aiso filed an exception, asserting lands within Answer No. 38 had not been irrigated with
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4| surface water. George Marshall testified for AID at the éupplementai hearing and Exhibit No. AID-

52 was put into evidence.

According to Mr. Marshall’s testimony, the original AID-8 contained errors in describing
the parcel numbers associated with lands in Answer No. 38, resuitingl in parcels of land beir}g
described that were not irrigated and irrigated parcels omitted. | Additionally, some of the parcels
have been divided and ﬁew parcel numbers.assigned. Certiﬁcates 97 and 98, each with an 1868
date of pnorlty and 329, with a pr10r1ty date of 1888, are appurtenant to the Answer No. 38 lands.

In the Report beginning on page 170, line 24, the Court found that in 1957, 204.1 acres

were .bemg irrigated, but that at the time of hearing a right was being asserted to irrigate only 70.38

‘acres. The evidence lead to a conclusion that there could be a senior right to ixrigate up to 75 acres |

 within Answer No. 38, but since only 70.38 acres were being irrigated, a right was confirmed to

irrigate 70.38 acres. The information in AID-8A includes all parcels within Answer No. 38 that are

_ irﬁgated with water from Ahtanum Creek. It also shows how many acres are irrigated within each

parcel and the parcel’s proportionate share of senior and junior rights. AID-8A shows 75 acres
irrigated with a senior right and 77.48 acres irrigated with a junioi right. Due to the change in
parcel mimbers, it is not possible to compare the information presented in the original AID-8 with |
that presented in AID-8A. In response to the new information provided by AID, t.henUnife.d States
withdrew its exception to Answer No. 38. Mr. Marshalll’téstiﬁed that“t]‘fle actes identified in AID-8A|
are in fact being irrigated. However, since the Court has reconsidered its deéis'ion on issuing jlunior |
rights, only the land identified as ha\}in-g senior rights will be confirmed a right. See Specie_ll Issues
section above. The water rights described on page 397, lines 1 to 12 and page 475, lines'] to 11%
are withdrawn and the following rights are herein confirmed. Each has a season of use from April
15 through 'July 10, a priority date of June 30, 1868, and points of diversion located on"AHtanum
Creek in the NEYANWY of Sectlon 15 and the SEVNEY2 of Section 16 or on Hatton Creek in'the
SE%SE% of Section 8, all in T 12N, R 17EWM.

To Michael A. and Debbie L. Hanks, a right to divert 0.01 cfs, 2 55 acre-feet per year for the
irrigation of 1.48 acres in Lot 1 of Short Plat 85-22_7, being within the SEVANEV:NWY; of |
Section 15, T. 12 N., R. 17 E.W.M. (Parcel No. 171215-21405). |

To Robert and Sean Wiley, a right to divert ‘0.32 cfs, 55.44 acre-féei per year for the
irrigatioﬁ 0f32.23 acres in Lot 1B of Short Piat 89-161, except beéinning at the southwest corner of

Lot 1A; thence N 89°33°20” E 240.44 fe_ét; thence S 00°33°30” W 51.41 feet; thence S 89?15’40’_? wl o
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240. 78 feet; thence N 00°44°20” E 50.47 feet to the point of beginning [aka Tract G ROS 7226778]

' ‘(Parcei #171215- 22410) and Lot 1A of Short Plat 89-161, except that portion described as follows:
Beginning at the northwest corner of said Lot-1A; thence N 89°33°20” E 281.09 feet; thence S

00°33°30” E 605 feet; thence S 89°15°40” W 240.44 feet; thence N 00°44°20” W 292.95 feet; thence
N 67°17°44” E 94.57 feet; thence N 00°22°48” E 207.42 feet; thence S 89°33°20” W 130.50 feet; -
thence N 00°44”00° W 69 feet to point of beginning [aka Tract F ROS 722677 8] (Parcel #171215-

: 2241 1), all belng within the NWY% of Section 15, T. 12N, R. 17 E'W. M.

To Ernest S. and Julie A. Edwards a right to divert 0.04 cfs, 6.91 acre-feet per year for the
irrigation of 4,02 acres in the W¥% of Lot 4 of Short Plat 90-22 [aka Lot 4 of SP 85-226), being

{ within Government Lot I of Section 15, T. 12 N.,R. 17 EW.M. (Parcel #171215-23406).

To Inocencio and Cynthia Ai*reola, aright to divert 0.02 cfs, 4.02 acre-feet per year for the
irrigation of 2.34 acres in thaf portion of Lyot 2 of Short Plat 89-160 lying in the NW/ANWV; of
Section 15 and that portion of Lots 1A and 1B of Short Plat‘ 89-161 desqribed as follows:
Beginning at the northwest corner of said Lot 1A; thence N 89°33°20” E 315.09 feet; thence S
00°33°33" E 655 41 feet; thence S 89°15 40” W 240. 78 feet; thence N 00°44°20” W 343.36 feet;
thence N 67°17°44” E 94.57 feet; thence N 00°22°48” E 207.42 feet; thence S 89°33°20” W 130.50
feet; thence N 00°44°00” W 69 feet to the point of begmmng [aka Tract E ROS 7226778] (portmn
of Parcel #171216-11405), being within the NWYANW of Section 15, T. 12 N., R. 17 E.W.M.

The following rights are confirmed with a June 30, 1888, date of priority, season of use from|
April 15 through July 10 and points of diversion on Hatton Creek in the NEV:NEY of _Séctioﬁ 17
and on Ahtanum Creek in Government Lot 2 of Section 17, T. 12 N,, R, 17 E.W.M.

To ‘Inocencio and Cynthia Arreola, a right to divert 0.003 cfs, 0.45 acre-foot per year for the
irrigation of 0,26 acre in that portion of Lot 2 of Short Plat 89-160 lying in the NEViNEY4 of |
Sectlon 16, T. 12 N., R. 17 E:-W.M. (portion of Parcel #171216-11405)

To Robert and Sean Wiley, a right to divert 0.16 cfs, 27.92 acre-feet per year for the
irrigation of 16.23 acres in that part of the NEY; of Section 16, T. 12 N., R. 17 E.W.M. described as
follows: Beéinning at the northeast corner of Lot 1 of Short Plat 89-160, thence west 242.69 feet; |
thence S 01°37°00” W 182.47 feet; thence W 247.63 feet; thence S 01°37°00” W 128.25 feet; thence

1IN 89"04’28” W 156.19 feet; thence S 00"45’20” E 357.94 feet; thence W 636.32 feet' thence S

787.11 feet; thence N 89"19 40” W 815.02 feet; thence N 09°44°00” E 320 feet thence N 86°07° 34”
E 249.32 feet; thence S (}0"20’20” E 1011.97 feet; thence S 82°22°00” E 113. 11 feet: thence S k-
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70°02°00” E 203.74 feet; thence N 00°44°20” W 1558.80 feet; thence N 89°01°00” W 103.22 feet;
thence N 01°20°00” W'232.50 feet; thence N 23°38°00” E 92 feet; thence N 00°41°00” E 360.60
feet to point of beginning [aka Tract B ROS 7226778] (Parcel #171216-11407).

‘ i‘o Bryan Hille, a right to divert 0.01 cfs, 1.53 acre-feet per year for the irrigation of 0.89
acres inTot 1 of AF No. 7014013, being within the NWYNWVINEY4 of Se_ction 16, T. 12 N.,‘R. 17
E.-W.M. (Parcel #171216-12406) | |

To Bruce Ball, a right to divert 0.34 cfs, 58.38 acre-feet per year for the 1rr1gat10n of 33.94
acres in Lot 4 of Short Plat 84-224 and also beginning at the northwest corner of said Lot 4; thence
east 163.04 feet; thence S 01°37°00” W 310.32 feet; thence N 89°04°28” W 156.19 feet; thence N
00°45°20” E to the point of beginning [aka Tract D ROS 7‘2267’7‘8] (Parcel No. 171216-12408) and
Beginning at the southwest corner of Lot 4, Short Plat 84-224; thence S 00°13°20” E 591.12 feet;
thence S 67"50’00’.’ E 824.66 feet; thence S 89°38°00” E 510 feet; thence N 46°00°00” E 160 feet;
thence N 71°40°00” E 670 feet; thence S 82°22°00™ E 356.89 feet; thence N 00°22°20” W 1011. 97
feet; thence S 86°07°34” W 249.32 feet; thence S 09°44°00” W 320 feet; thence S 88°19°40” W

| 815.02 feet thence N 787.11 feet; thence W 650.02 feet; thence S 821.52 feet; thence N 88°38°10”
W 646.79 feet to the point of beginning [aka Tract A ROS 7226778] (Parcel #171216-13002) ALL

being m the NEY4 of Section 16, T.12N,R. 17TEWM.
Answer No. 39 - R E. Cornelius

The United States filed an exception to the right confirmed under Answer No. 39; however,
that exception was withdrawn. Due to the Court’s reconsideration of its ruling on junior rights, see
Special Issues section above, the right on page 458 of the Report is withdrawn. Responding to
Ecology’s request for clarification concerning creek names, the Court amends line 13 of the right

described on page 457 of the Report so the source of water is Hatton Creek. -

Answer No. 40 - Timothy J. Yearout

There was no exceptzons ﬁled for Answer No. 40, however, AID 8A did provide the name
of the current owner of the land within Answer No. 40 with a water right. The name on page 427,
line 16 is changed to T1mothy J. Yearout. The Court also nqtes that the two points of diversion
identified are on Hatton Creek rather fhén Ahtanum Creek, so line 17 is also amended to indicate

Hatton Creek as the source of water. All other aspects of the water right remain unchanged.
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Answer No. 41 - Mark Flake

Chadwick & Nancy Fife
Clifford H. & Debra Dovel
Nina Nyvonen

Melvin & Donna Crawford
Lioyd E. Dovel

Shelby L. & Tracy Brown
Lynch Lane LLC.
-Qakshire Estate LLC
'Russell & Catherine Wilkinson
Kenneth P. Bates, Jr.

There were no exceptions filed to the rights confirmed by the Court for Answer 41 lands.
However one parcel was incorrectly 1dent1ﬁed one parcel describes lands both in Answer No. 41 .
and Answer No. 1 and several parcels have been divided with new parcel numbers assigned and
new owners. George Marshall testified on behalf of AID at the supplemental hearing and Exhibit
AlID-53 was offered into evidence. | | | | ’

- The Court concluded there was a senior right to irfigate~90.2 é.éres éppurtenant to the land
described in Answer No. 41 and a junior right for 1.8 écres and those ﬁghts were described on
pages 454 and‘455_ of the Report. The Court withdraws the confirmation of those rights and will
divide the right on page 454 between the current property owners; Consistent with the ruling in the
Special Issues section above, there will be no junior right confirmed. Ceﬁiﬁcéte No. 270, with a
priority date of 1878 issued for this land following the earlier adjudication and authorized.
diversions in the NWY“NWVa, NEUNWY4, SEVINW Y4, SWY/SWYi, Government Lots 2 and 4, all in
Section 18, T. 12 N.', R. 17 E.W M., which are on both Bachelor and Hatton Creeks. These
Jocations will be authorized in the fellowing rights, all with a season of use from April 15 through
Tuly 10, and with a June 30, 1878, date of priority: -

To Mark Flake, a right to divert 002 cfs, 4.27 acre-feet per year for the irrigation of 2.48
acres in that part of the SWV4SEY4 of Section 7, T. 12 N, R. 17 E-W.M. described as follows:
Beginning N 88°48°25” W 1327.34 feet and N 42’507 E 16.46 feet from the southeast corner of the
sect_lon, thence N 42°50” E 333 feet; thehice N 89°17°10” W 405 feet; thence S 42°50” W 430 feet to
the center line of Bachelor Creek; thence easterly along the center line of the creek to beginning
(Parcel #171207-43003). . -

To Chadwick and Nancy Fife, a right to divert 0.02 cfs, 3.61 acre-feet per year for the
irrigation of 2.1 'acrés in the West 513.7 feet of the SWYSEY4 of Section 7 and the NWYNEV: of
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Section 18 lying southerly of the county road right-of-way and nortﬁerly of Bachelor Creek, in T.
12N, R. 17 E.W.M. (Parcel #171207-43006).

To Chfford H. & Debra Dovel, a r1ght to divert 0.06 cfs, 10.11 acre-feet per vear for the
xmgauon of 5.88 acres in that portion of the SWYSEY: of Section 7 and the NWYNEY4 of Section
18 lying northerly of Bachelor Creek and southerly of Ahtanum Road and westerly of a line parallel |
with and 871.06 feet easterly of the west line of said SWSEY4, except the west 513.7 feet thereof;
also that portion of Lot 3 of Short Plat 93-17 described as follows: beginning 119.06 feet S |
02°04 21” E of the northwest corner of said Lot 3; thence S 89°17°10” B 124.82 feet; thence S
G°42 50” E 115 feet; thence S 89"17’10“ E 175 feet; thence S 0°42°50” E 232.23 feet; thence S
89°17°10” E 200 feet; thence S 0°42°50” W 20 feet; thence N 8§9°17°10” W 405 feet; thence S
0°42’50” E 430 feet more or less to Bachelor Creek right-of-way; thence Iwesterly along said right-
of-way to a point S 02"()4’21” E of the point of beginning; thence N 02°0u4’2'1” W 893 feet more or
less to the point of beginning (Parcel # 171207-43410). '

. To Nina Nyvonen, a right to dlvert 0.05 cfs 9 acre-feet per year for the irrigation 0o£ 5.23
acres in that portion of NW%NEY of Section 18, T. 12 N., R: 17 E.-W.M. described as follows:
Beginning S 01°20°09” W 484.76 feet from the northeast comer of the NWVNEY; thence N 89°40°
W 618.39 feet; thence S 56_"55’ W 400 feet; thence S 89°40° E 615.68 feet; thence N 01°20°09” E
400.04 feet to the beginning, except road right-of-way (Parcel #171218-12005).

To Melvin and Donna Crawford, a right to divert 0.03 cfs, 4.8 acre-feet per year for the
irrigation of 2.79 acres in that portion of the west 580 féet of the south 300 feet of the NWYNEY of| -
Section 18, T. 12 N.,R. 17 E.-W.M. 'lying north of the following deécribed line: Beginning S
01°20°09” W 934.8 feet from the northeast corner of the NW%NE%, thence N 89°40° W to the west|
line and end of said line (Parcel #171218-12010). |

o Lloyd E. Dovel a right to divert 0.14 cfs, 23.70 acre-feet per year for the irrigation of

11 13,78 acres in that portion of the SW%SE% of. Sect:ion 7 lying south of Bachelor Creek and that

pomon of the W2NEY of Section 18 lying south of Bachelor Creek and north of Hatton Creek,
except beginning S 01°20°09” W 484.76 feet from the northeast corner of the W¥%NEY;; thence N

89°40° W 618.39 feet; thence S 56°55” W 400 feet; thence S 89°40° E 615.68 feet; thence N
01°20°09”-E 400.04 feet to the beginning; AND except the west 580 feet of the south 300 feet of the

NWWNEY of 'Slection- 18, lying north of the following described line: Béginning‘ S 01°20°09” W

1934.8 feet from the northeast corner of the NWWNEY;; thenée N 89°40° W 934.8 feet to the west
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line to point “A” and end of said line; and except the north 170 feet of the west 430 feet of the
NW%NE% lying south of the following described line: beginning S 01°20’69” W 984.8 feet from
the northeast‘ corner of said subdivision; thence N 89°40° W to the west line of said subdivision and
end of said line (Parcel #171218-12011). _ '

.To Shelby L. and Tracy Brown, a right to divert 0.01 efs, 1.58 acre-feet per year for the
irrigation of 0.92 acre in the north. 170 feet.of the west 430 feet of the NWYANEY; of Section 18, T.
12N., R. 17 E.W.M. lying south of the followmg described line: Beginning S 01°20°09” W 984 4

feet from the northeast corner of the NWViNEY4; thence N 89°40° W to the west line of the
|| subdivision and end of said line (Parcel #171218-12012).

To Lynch Lane LLC, a right to divert 0.05 cfs, 8.82 acre—féé{ per year fbr the irrigation of
5.13 acres in the north 396 feet of the EY.SWYiNEY4 of Sebtiori 18, T.12N.,R. ‘_17 E.W.M. lying |
southerly of Hatton Creek, also that portion of the EXLNWYNEY; of Section 18 lying Southerly of
Hatton Creek., except mad'right'-of—way (Parcel #171218-13001). |

To Oétkshire Estate LLC, a righf to divert 0.26 cfs, 44.26 acre-feet per year for the irrigation
of 25.73 acres in that portion of the W%NEY; of Section 18, T. 12 N., R. 17 E.W.M. lying south of 3
Hatton Creek, except that portxon of the E¥%2W¥NE¥% lying north of a line 396 feet south of the
northeast corner of the SW‘ANE% and except that portion of the west 250 feet lying north of a Ime
396 feet south of the northwest corner of the SW/iNEY (Parcels #171218-13005 and 13006).

To Russell and Catherine Wilkinson, a right to divert 0.12 cfs, 20.3 acre-feet per year for the
irrigation of 11.8 acres in Government Lot 3, the south 100 feet of the SEViNWY, and Govemment
Lot 4, except beginning S 8§9°24° W 1325.9 feet and S 0°08’ E 2906 feét from the northeast corner.
of Section 18, thence S 89°52° W 597.3 feet; thence S 0°08’ E 197 feet more ot less to the center of |-
Ahtanum Creek; thence easterly along the center line of the creek to a point S 0°08” E of th'e point
of begmnmg, thence N 0°08° W 65 feet more or less to the pomt of begmmng, all in Section 18, T.
12N, R. 17 E.W.M. (Parcels #171218-31003 and 42002)

To Kenneth P. Bates, Jr., a right to divert 0.05 cfs, 9.03 acre-feet per Year for the irrigation

of 5.25 acres in Government Lot 5 of Section 18, T..12 N., R. 17 E.W.M. (Parcel #171218-41001).

Answer No. 42 - R.E. Cornelius

The Court confirmed both a senior and junior right to lands owner by R.E. Cornelius under
Answer No. 42 and Certificate No. 174 (Report @173-175, 410, 411). The United.States took

| exception to the confirmation. AID provided additional information and in response, the United
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States withdrew its exceptmn This was confirmed durmg the February 17, 2004, hearing. Based
on AID-8A, the confirmation in the Report on page 410 is modified as follows.

The Court confirms water right to R.E. Corelius with a June 30, 1870 pridrity date to divert
0.33 cfs, 56.76 acre-feet from Ahtanum Creek and Hatton Creek from April 15 through July 10 for
irrigation on the following tracks of land in Section 17, T.12 N, R. 17EW.M.

The NW¥iNEY4, except beginning at the northeast corner thereof, thence west 208 feet,
thence south 314.13 feet, thence east 80.5 feet, thence southeasterly 255 feet to a point 16.5
feet west and 545.13 feet south of the northeast corner of NWYNEY4, thence south to a point
on the south line of NWYNEY, thence east 16.5 feet, thence north to beginning, And
except west 50 feet of the east 258 feet of north 194 feet and except west 20 feet of county
road and except west 260 feet of east 518 feet of north 164 feet and except north 25 feet of
county road (19 acres within Parcel #1712217-12001).

Government Lot 3, exéept the east 16.5 feet of the north 756 feet;‘ and ex’cepi the west 20

feet for county road; and except that part of Governmental Lot 3 lying south of a line 2003.5
feet south of north line of NWYNEY4 (14 acres within Parcel #171217-13001).

The points of diversion are located within the NWY¥NW4 of Section 17, T. 12N, R. 17 EEW.M.

(Hatton Creek), and Government Lot 2 of Section 17, T. 12N, R. 17 E.W.M. (Ahtanum Creek).
A junior right was also confirmed to R.E. Cornelius. Report @ 411. The Court has

déiennined no juniot rights will be confirmed and are DENIED. Slee.Speciai Issues section above.

Answer No. 43 - Donald Day
Charles T. Williarns
Smiley S. and Melissa Garver (Claim No. 2081)
Harry A. Sodeman ' .
Stanley W. and Linda M. Emerick
. - Michael R. and Sherry Drury
"~ Roger R. Meusborn

In the Report, pagel79, a senior right was confirmed to irrigéte 22.79 acres within the area
covered by Answer No. 43., AID took exception, seeking to present evidence that there are five '

additional parcels lying within Answer No. 43 that were not considered by the Court. George

Mars:hail testified in support of the excepﬁon and exhibit No. AID-54 was entered into evidence.

The evidence presented at the initial hearing lead to a finding there could be a senior water

right to irrigate up to 68.1 acres, buta right was being asserted to irrigate only 22.79 acres. See
Report beginning on page 178, line 18 to page 179, line 2.. Therefore, the water right confirmed and :

described on page 424 of the Report authorized the irrigation of 22.79 acres within four parcels in
the SEY4SWVY4 of Section 8, T. 12 N., R. 17B.W.M. According to Mr. Marshall’s testimony and
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AID-8A, there is an additional parcel in the SEX4SWYs of Section 8 and four parcels in the
NE“SWYeof Section 8 that were not considered in the initial report. ‘Mr. Marshall testified the

parcels have historically been irrigated and continue to be irrigated. Some of the parcels are

irrigated pasture and hay is grown on others. A total of 63.71 acres are being irrigated within the

area descrlbeci in Answer No. 43. The Yakama Nation responded to AID’S exceptions and

addressed th1s land in the Niel Allen declarationand attachments, mdlcatmg fewer acres were being| -

,zrrxgated.- However, on February 18, 2004, the Nation withdrew its objections to Answer 43.

AID-8A shows the following parcels, irrigated acres and deership- for Answer No. 43
lands: Parcel #171208-31003, 4.2'5 irrigated acres owned by Charles T. Williams; 171208-31004,
2.88 irrigated acres owned by Donald Day; 171208-31005; 1.32 irrigated acres owned by Donald

| Day; 171208-3 1404, 28.0 irrigated acres owned by Smiley S. and Melissa Garver; 171208-34001,

4,81 irrigated acres owned by Harry A. Sodeman; }7'1-208-:34002, 4.25 irrigated acres owned by
Stanley W. and Linda M. Emerick; 171208-34003, 4.80 irrigated acres owned by Michael R. and
Sherry Drury; 171208-34005, 4.20 irrigated acres owned by‘MichaeI R. and Sherry Drury; 171208-
34004, 19.20 irrigated acres owned by Roger R. Meusborn. It is noted that in the 2002 Report @
134, the Court stated that AID-8 identified Parcels #171208-31403 and 04 and 171208-31007 as
being within Answer No. 11, but the Court was not able to confirm a water right because those
lands Wére not within the Answer No. 11 area. Although AID points out that Parcel No. 171208-
31007 is within Answer No. 43, not Answer No. 11, and appeats to assert a rfght for that parcel,
AID-8A does not list the parcel as being assessed or having any inigated acres. Therefore, the
Court will not confirm a right for that parcel. ' |

The right previously confirmed by the Court did not break down the right for each parcel,

‘which the Court will now do. Therefore, the right described on page 424, lines 12 through 2118

deleted and the following rights are herein confirmed, all with a June 30, 1871, date of priority, a
season of use from April 15 through July 10, and the point of diversion that will be authorized is on
Bachelor Creek in the NWSW¥i of S.éc‘:tion 8.. The Court would note that during the supplemental
hearing there was testimony of where the current landowners divért their water and the testimony
would indicate that only Smiley and Melissa Garver are using the historical point of diversion on
Bachelor Creek in the NWY%SWYs of Seé’cio’n 8. Althdugh Mr. Marshall’s testimony suggested that
the diversion by Charles Williéms was within the quarter/quarter authorized by the certificate, the
Court does not reach the same conclusion. Mr. Marshall testified that Mr, Williams had a pump on
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the creek as it flowed through his property. Mr. Williams® property is in the NE4SWY of Section 8
and the authorized point of diversion is in the NWYSW¥ of Section 8. Any of the landowners 7

confirmed a right here must file with Ecoiogy an application to change the point of diversion if they |

-aré not using the historical diversion that is being used by the Garvers. The Court confirms the

following rights for use of Bachelor Creek, for the irrigation of a total of 63.71 acres.

* To Donald Day, a right to divert 0.04 cfs, 7.22 acre-feet per year for the irrigation of 4.2
acres within two parcels in the NEV:SWY; of Section 8, T. 12 N., R. 17 E.W.M., described as
follows: 1) Beginning at the southeast corner of the NE%SW¥ of Section 8; west 466.7 feet; thence
north 515 feet; thence east 258.7 feet; thence south 314 feet; thence east 208 feet; thence south 201
feet to the point of beginning (Parcel #171208«3 1004, 2.88 acres); 2} Begmmng at the south quarter
corner of Section 8, thence north along Carson Road, 1521 feet to the true point of beginning;
thence west 208 feet; thence north 314 feet; thence east 208 feet thence south 314 feet more or 1ess
to the true point of beginning (Parcel #171208-31005, 1.32 acres).

To Michael R. and Sherty Drury, a right to divert 0,09 cfs, 15.48 acre-feet per year for the
irrigation of 9 acres in two parcels within Section 8, T. 12 N,, R. 17 BE.W.M. descnbed as follows:

1) the north 330 feet of the south 660 feet of the east 660 feet of the E¥SWYi of Sectlon 8, (Parcel
#171208-34003, 4.8 acres) and 2) the south 330 feet of the east 660 feet of the SEX4SW of
Section 8 (Parcel #171208-34005, 4.2 acres).

‘ To Stanley‘ W. and Linda M: Emerick, a right to divert 0.04 cfs, 7.31 acre-feet per year for
the irrigation of 4.25 acres in the north 330 feet of the south 990 feet of the east 660 feet of the
SEV.SWY4 of Section 8, T.-12 N, R. 17 E-W M. (Parcel #171208-34002). |

To Smiley S. and Melissa Garver (Claim No. 2081), a right to divert 0.28 cubic feet per.
second 48.16 acre-feet per year for the irrigation of 28 acres in Parcel 2, Book D-00435, being
w1th1n the E¥%:SW; of Section 8, T 12N,R. 17E. W M (Parcel #171208-31404). ,

To Roger R. Meusborn, a right to divert 0.09 cfs, 15.82 acre-feet per year for the irrigation
of 9.2 acres in the south 660 feet of the west 660 feet of the east 1320 feet of the EV2SW'a of
Sect1on 8, T. 12N, R. 17 EEW.M. (Parcel #171208- 34004). _

To Harry A. Sodeman, a right to divert 0.05 cfs, 8.27 acre-feet per year for the n‘rlgatlon of o
4. $1 acres in the north 330 feet of the east 660 feet of the SEYSWY of Section 8, T. 12 N.,
R. 17 E.W.M. (Parcel #171208-34001).
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not puréue its exception regarding beneficial use. See Stipulation dated January 26, 2004.

‘per year for irrigation of 3 acres within Lot 3 of Short Plat 85-268 within the SEVANWY of Section

To Charles T. Williams, a right to divert 0.04 cfs, 7.31 acre-feet per year for the irrigation of
4.25 acres in that portion of the E¥2SW¥% of Section 8, T. 12N, R. 17 E.-W.M. described as follows:
Beginning at a point 1835 feet north of the south quarter corner; thence west 466.7 feet; thence
north 466.7 feet; thence east 466.7 'feet; thence south 466.7 feet to the point of beginning (Parcel
#171208-31003):. o | |

Auswer No.44-  Orville M. & Gweneth Seward
Bradley & Kelli Vetsch
"Charles E. Vetsck Sr. and Sharon Vetsch

The only exception filed concerning thls answer number was Ecology’s regarding adequate

proof of beneficial use. Ecology and the Vetsches reached a stipulation whereby Ecology agreed to

HoWever, the county parcel numbers have changed for the land owned by Orville M. and Gweneth
Seward. AID provided the Court with the updated parcel infofmation as part;of AID-8A. The
number of acres for which a right can be confirmed for lands in Answer No. 44 has not changed, see
the Réport @180. AID-8A confains a breakdown of the right confirmed under Answer No. 44 and
found in the Report @ 476. Therefore, the right on page 476, lines 1 through 12, from the Report is
replaced with the following three water 1i ights for use of Ahtanum Creek and Hatton Creek:

~ To Orville M and Gweneth Seward a water right to divert 0.16 cfs, 27.43 acre-feet per year
for irfigation of 15.95 acres within Lot 1 of Short Plat AF#7132622 within the NEVANW Y4 of
Section 16, T. 12 N., R. 17 E.-W.M. (Parcel #171216-21405). |

" To Bradley and Kelli Vetsch a water right to divert 0.03 cfs, 5.16 acre-feét pér year for

irrigation of 3 acres within Lot 2 of Short Plat 85-268 within the SEVANWY4 of Section 16, T. 12 N,,
R. 17 E.W.M. (Parcel # 171216-24400). B o

To Charles E. Vetsch, Sr. and Sharon Vetsch, a water i’ight to ldivert 0.03 cfs, 5.16 écremfeet

16, T. 12 N R. 17 EEW.M. ( Parcel #171216-24401).

The priority date for all three water rights is June 30, 1891. The season of use is April 15
through July 10. One authorized point of diversion is within the NEY%:NWY of Section 16; '
however, currenﬂy there is no water source that flows through this part of the section. The other
two authorized dlversmns are on Ahtanum Creek in Government Lot 3 and on Hatton Creek in the

NE%NE% ofSeouon 17, allinT. 12 N, R. 17EWM
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Answer No. 45 - Vernon & Jo Marie Carson (Claim No. 003 70)
‘ Laddy L. Vibbert
Loren F, Wiley
David Carson

The Yakama Nation filed an exception (#32) to the water right confirmed for lands in
Answer No. 45. AID, on behalf of the Answer No. 45 }andowners, and the Yakama Nation

informed the Court during the January 28, 2004, hearing that a stipulation had been reached

| tesolving the exceptions. Pursuant thereto, the parties agreed that the extent of the water right set

forth on page 407, line 17 wouid be reduced to authorize the irrigation of 67 acres fathez; than 70
and the Report is so modified. The stipulation filed on April 22, 2004, shows that within the lands

owned by Laddy Vibbert, there is a right to irrigate 2.83 acres. AID has provided the Court

sufficient information to divide the water right described on page 407, lines 13 through 25 between
the landowners. Therefore, that right 1s withdrawn and the foilbwing rights are confirmed for the
use of water from Bachelor or Hatton Creeks, with diversions in the NE%NE% and NW/NWY% of
Section 17; the NE¥SW¥4 and a point located 200 feet south and 300 feet east from the center of |
Section 8, in the NWY%SEY of Section 8, all in T. 12 N., R.I7EWM. The prxorzty date is June 30,
1870 and the season of use is April 15 through July 10. | ,

- To Vemon and Jo Marie Carson, a right to divert 0.43 cfs, 73.93 acre-feet per year for the
irrigation of 42,98 acres in the N 200 feet of the 8 2035.55 feet of the W 326.70 feet of the WSEY|

of Section 8 (Parcel #171208-42002), the NWY%SEY4, éxcept beginning at the SW corner of the

SE%; thence N 1835.55 feet to the true point of beginning; thence N 200 feet; thence E 326.70 féet;
thence S 200 feet; thence W 326.7 feet to the true point of beginniﬁg and except the N 266 feet of

the W 155 feet of the NWViNWYSEY, in Section 8 (Parcel #171208-420’06) and Parcel 1, of Short|
Plat recorded in Book 79-0158, being a portion of the SWYSEY of Section 8 (Parcel #171208—

43401), ALL inT. 12N, R. 17EWM.

To Dawd Carson, a right to divert 0.08 cfs, 14.05 acre-feet per yéar for the irrigation of 8.17
acres in Lot 3 of Short Plat 79-158, being within the SWSEY4 of Section 8, T. 12 N. R. 17 E.-W.M.
(Parcel #171208-43403). |

To Loren F. Wiley, a right to divert 0.13 cfs, 22.38 acre-feet per yéar for the irrigation of
13.01 acres in the N 388 feet of the S 675 feet of the E 338 feet of the SWYSEY: of Section 8

(Parcel #171208-43001), the E 388 feet-of the S 287 feet of the SWYSEY: of Section 8 (Parcel

AN
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#171208-43002) and Lot 4 of Short Plat 79-158, being w1thm the SWY%SEY; of Section 8 (Parcei
#171208-43404) ALL in T. 12N. R. 17 EW.M.

To Laddy L. Vibbert, a right to divert 0.03 cfs, 4.87 acre-feet per year for the irrigation of '
2.83 acres in Lot 2 of Short Plat 79-158, being within the SWYSEY: of Section 8, T. 12 N. .
R. 17 E.W.M. (Parcel #171208-43402).

Consistent with the Court’sruling above on junior rights, the junior right set forth at page

1408 for lands within Answer No. 45 is withdrawn. .

Answer No. 46 - Russell and Catherine Wilkinson
‘ Dwinell’s Central Neon Company
Chancery

- Based on evidence from the initial hearing, the Court confirmed a right to the Chancery and

‘D‘w'inell’s Cenfral Neon for lands lying within Answer No. 46, Report at 183 ~I 84. AID filed an

exception and presented evidence that two parcels within Answer No. 46 were meorreetly included |
on the pomon of the original AID- 8 that showed lands w1thout a Pope Answer, The Yakama
Nation initially objected to the number of acres for which a right was b,emg asserted but withdrew
its exception Februery 18,2004, George Marshaﬁ Theodore Hague, Michaei Drury, Edmund
Campbell and Melanie Comnelius testified at the supplemental hearing in support of the claim.

The two parcels incorrectly identified as not having a Pope Answer were 171218-23001 and
171218-24001. Parcel 171218-24001 is owned by Russell and Catherine Wilkinson. Since the
initial evidentiary hearing, the oounty changed the parcel number designation and it is now Parcel

171218-24004. Parcel 171218-23001 is owned by the Chancery and is part of the Ahtanum

.Mlssmn property.

In its Report @ 182, the Court coneiuded a senior right ex1sted for the irrigation of 60 acres
within Answer No. 46. No objection was made to this conclusion. AID-8A divides the 60 acres up
between the three landowners as follows: Within Parcel 17121 8-21006, the Chancery has a right |
for 23.54 acres and within Parcel 171218-23001, it has a right to 20.07 acree'; within Parcel 171218-|.
21402, Dwinell’s Central Neon has a right to 2.39 acres; and within Parce_l 171218»24004; the

Wilkinsons have a right to 14 acres. AID-8A also shows each land oWoer irrigating more acres than

'reﬂected in the senior right that can be awarded within Answer No. 46. AID-34 was offered to

support the claim for the Wllkmson s portion of the land. In addition to parcel mformauon that is

spec1ﬁc to the Wilkinson land there are also aerial photographs that include the other Iands lymg
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within Answer No. 46, The aerial photos show the Answer No. 46 land during those years material
to the Court’s inquiry. The testimony and evidence presented was not entirely clear con¢erning the
number of acres being irrigated, leading fhe Court to pay particular attention to the aerial
photographs. There are three aerial photographs which have fields designated and acres written, In
r%xbst cases, those numbers differ significantly from AID-8A. AID-8A shows that within parcel
21004 there are 39.0 acres irrigated; ﬁowever the aerial photo reflects about 31 acres; for parcel
23001, AID-8 shows 43 acre irrigated, the photo 31; for parcel 21402 AID-8 shows the entire parcel
being irrigated (5.13 acres), yet in the aerial photo the land appears to be tdtaliy in sagebrush. The-

| only parcel where the numbet of acres in AID-8 A and the aerial photo are consistent is 24004,

owned by the Wiikinéon‘s.‘

Certificate No. 328, a Class 22 right with an 1888 date of priority, was initially the only
certificate offered into evidence for the Answé:- No. 46 lands, AID~8A identifies that a portion of
Certificate No. 76, a Class 1 right with an 1852 priority date is also appurtenant. Certificate No. 76
originally-authorized the diversion of 0.66 cfs for the irrigation of 33 acres in most of Lot 1 of -
Section 13, T. 12 N.,R. 16 E.W. M. A1935 Certificate of Change recorded in Volume 1, page 140

'authonzed Andrew Hague, the owner of the land, to change the pIace of use and point of diversion

for 0.20 cfs of the water right. Although the number of acres subject to the change were not

identified, 0.20 ‘cfs would have been sufficient for the irrigation of 10 acres. The certificate of

change authorized changing the point of diversion for this portion of the water. right to a point in

Goyemmént Lot 1 of Section 13 and changing the place of use to the W/NEVNWY; of Section 18, |
T.12N,,R. 17 E.W.M., which is part of Parcel #171218-21004, owned by the Chancery. |

The Court on pages 183, 473 and 474 of the Report confirmed water rights to Dwinell’s
Central Neon and the Chancery. Although the extent of the senior right described on page 473 will |

not change; the Court will divide it between the landowners. Therefore, the Court rescinds the

rights described on page 473 and 474. Because the i:estimony of the nuinber of acres being irrigated

was not clear and the Court has aerial photos with what appears to be better information, the acrial

photos will be used. As dis_cussed in the Special Issues section above beginning on page ###, the
Court \%fill not confirm junior rights. The following righis to use Ahtanum Creek, Bachelor Creek
and Hatton Creek will all have a season of tise from April 15 through July 10.. ‘

The Court cor;ﬁm;s a water right to the Chancery with a June 30, 1852, date of pri;)rity for

the diversion of 0.10 cfs, 17.2 acre-feet per year for the irrigation of 10 acres in the WYENEVAN WY
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{Lots 1 and 2 and the El/zNW% of Section 18, T. 12 N.,R. 17 EW.M.

‘Answer No. 47—~ . Robert S Anderson

and asking thaf additional information be provided. The Court also denied the right that was

|} the senior water right are within the place of use on Achepohl Certificate No. 125 with a prlonty

of Section 18, T. 12N, R. 17 EEW .M. (poﬁion_ of Parcel #171218-21004). The point of diversion
on either Bachelor or Hatton Creek is in Government Lot 1 of Section 13, T. 12 N, R. 16 EWM.
A right is also confirmed to the Chancery with a June 30, 1888, date of priority for the diversion of
0.14 cfs, 23.29 acre-feet per year for the irrigation of 13.54 acres in the EV2NEANWY4 and that
portion of the SEVANWY4 lying north of Hatton Creek, in Section 18, T. 12N, R. 17E.-W.M. (a
portion of Parcel #171218-21004). The points of diversion are on Bachelor and Hatton Creeks
within the SW¥%NEY4 and Government Lot 4 of Section 13, T.12N,R. 16 E. W M., Government

The Court confirms a right to Russell and Catherme Wilkinson with a June 30, 1888, date of
priority for the diveision of 0.14 cfs, 24.08 acre-feet per yéé:r for the irrigation of 14 acres in that
part of Government Lot 2 and the SE%NW% of Section 18, T. 12 N,, R. 17 E.-W.M. lying south of
Hatton Creek and north of Ahtanum Creek (Parcel #171218-24004). The points of diversion are -
located on Bachelor and Hatton Creeks in the SW%NEY and Government Lot 4 of Section 13, T.
12N., R. 16 EW.M., Government Lots ! and 2 and the E¥aAN'W of Section 18, T. 12N, R. 17
EW.M.

At this time the Court will not confirm a right for the portion of the Answer No. 46 lands
owned by Dwinell’s Central Neon Company. Additional ev1dence of ’oeneﬁCIaI use of water on this

parcel is needed to confirm a water right.

_ The Court reviewed the evidence presented in support of a water right for lands in Answer
No: 47 on pages 184 -186 of the Report. The Court found a senior water right existed for the
irrigation of 100 acres and a junior water right existed for ﬁhe irrigation of 1.1 acres. However,
there are tﬁo certificates from Achepohl appurtenant to the Answer 47, each with a different priority
date. The evidence was not adequate to allow the Court to determine how many acreé were being

irrigated under each of the water right certificates, resulting in the Court not confirming water rights |

asserted for use of water from Wiley Springs. Mr. Anderson filed an exception to denial of a right

to use Wiley Spﬁrigs and to allow presentation of the additional information requested by the Coi‘m-
George Marshall, manager of AID, and Michael Drury, who farms the land, testified at the

supplemental hearmg Accordmg to Mr. Marshali’s testimony and revised AID-8A, 92.19 acres of

Supplemental Report Re: Subbasin No. 23 - 108




10
1
12
13
14
15
16
17
18
19
w0
21
22
23
4

23

| of acres. Therefore, the Court’s prior ruling on the confirmed number of acres will not be disturbed.

Springs. The evidence presented leads the Court to conclude Wiley Springs has historically been

date of June 30, 1869, and 7.81 acres are within the place of use on . dchepohl Certificate No. 339
with a priority date of June 30, 1902. The junior water right for the irrigation of 1.1 acres is within
the area desc_:ribed on CértiﬁcateNo. 125. AID-8A shows 78.13 acres of senior water right in
Government Lots 1, 2 and 3 of Section'16 and 14.06 acres of senior water right in that portion of
Grovefnmen‘; Lot 4 of Section 15 lying north of Ahtanum Creek. Mr. Drury testified about his
estimation of the number of acres irrigated in each of the fields on the Anderson property and the
method of irrigating. That testi_mpnjz is not conéi stent with the information contained in AID-8A.
When the acres to which M. Dr&ry testified are added, the total is ‘77 acres, not the 101.1 acres
reflécted in AID-8A. Mr. Marshall’s f'esti,mqny was that thé acres il AID-8A for senjor and junior
rights came from the Court’s Report - from evidence presented at the initial hearing for Subbasin
No. 23. The Court ﬁnds Mr. Drury’s testimony does not lead to changing the number of acres for
which a water righf can be confirmed. His testimony was based on his recollection of how many
acres might be irrigated in different portions of the claimant’s land and appeared to be estimates. A

review of the aerial photographs leads to a conclusion Mr. Drury likely underestimated the number
Mr. Anderson also took exception to the Court not confirming a water right for use of Wiley

used fo irrigate the land and is a source authorized for use in the certificates appﬁrtenant to the land.
Both certificates describe a point of diversion in the portion of the section where the springis
located — although éne describes it as Government Lot 2 and other as Government Lot 3 of the
section. .The- spring is close to the line be;th?en the two governmeht lots. A 1907 map that is part of]
AID-39 shows the spring flowing into Eglin Ditch within the area owﬁed and irrigated by
Mr. Aﬁderson. The Court finds that Certificates No. 125 and 339 do authorize use of Wiley Springs.
At the initial evidentjary hearing, Mr. Anderson testified the spring is used after J uly 10 when he
must stop diverting creek water. HoWever, the Court finds that use of sp'ring water carries the same
constraints as diversions directly from Ah‘taﬁu_m Creek — use must stop on July 10.

The Court confirms a water fight vﬁih a June 30, 1 869, date of priority for the diversion of
0.92 cubic foot per second, 158.52 acre-feet per year from Ahtanum Créek and/or Wiley Springs for
the irrigation of 92.16 acres.. The place of use shall be 78.13 acres mﬂnn Government Lots 1, 2 and
3 of Section 16 (Parcel #161216-31002) and 14.06 acres within Government Lot 4 of Section 15,

except beginning '.at the northwest corner of Government Lot 4; thence E 1352 feet; thence S 198
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feet; thence N 76°20° W 568 feet, thence S 81°45° W 353 feet; thence N 81°48” W 454 feet; thence
N 50 feet to the beginning (Parcel #161215-32001), bothin T. 12 N., R. 16 E.W.M. The points of
diversion are in Lot 3 of Section 16 and the NEYSEYs of Section 17, T. 12 N,, R. 16 EW.M.

The Court also confirms a senior water right with a June 30, 1902, priority date for the

| divefsion of 0.08 cubic foot per second, 13.43 acre-feet per year from Ahtanum Creek for the

irrigation of 7.81 acres in Government Lot 4 of Section 16, T. 12N, R. 16 E.W.M. (portion of

|| Parcel #161216-31002). The authorized points of diversion are in Government Lot 2 of Section 16

and the NEZNEY: of Section 17, T. 12'N., R. 16 E'W.M. The Court is not identifying the spring as
a source of water due to the place of use being updrainage from the spring locatioﬁ. ‘

The Court has reconsidered its decision regarding confirmation of junior rights. See‘ Special
Issues section above. Any claim to a junior right is denied for the reasons stated in that secﬁon.
Answers No. 48 & 49 - ~ No Claim

Answer No. 50 -  Leo Richardson
Richard & Terry C. Welch -
Leanne & George R. Amer
James & Elizabeth Amer
William G. Evans (Court Claim No. 01911}

The Court cqncluded there was a senior right for the irrigation of 56.5 acres and a junior
right for the irrigation 12.47 acres in the SW%SW% of Section 11, the W' of Lot 1 and the west 18}

feet of the EY of Lot 1' 1n Section 14, Government Lots 3 and 4 of Section 15,allin T.12 N,,

R. 17 E-W.M. Report at 189. Certificate No. 199, with a priority date of 1871 is appurtenant to |

|| these lands and authorized the diversion of 1.6 cubic feet pet second for the irrigation of 80 acres.

Answer No. 50 also included lands in Government Lot 3 of Section 15, T.12 N, R. 16 EW.M,,
however, the evidence at the initial hearing did not address that land, leading the Court to conclude
aright was not being claimed. Government Lot 3 of Section 15, T. 12 N., R. 16 E.-W.M. is owned
by William Evans and both Mr. Evans and AID filed exceptions to a right not being confirmed.

AID offered the testimony of George Marshall in QupPOrt and Mr. Wiiliam Evans testified as
well. AiD—SA shows that within. the area described in Answer No. 50, there are 19 acres irrigated.

with surface water 111 that portion of Government Lot 3 lying south of Ahtanum Road and north of

|| Ahtanum Creek, in Section 15, T. 12N., R. 16 E.W.M. Water from a spring located in Government|
Lot 4 of Section 15 flows into a ditch that conveys water to the Evans property in that portion of

Govemment Lot 3 south of Ahtanum Road. Certificate No. 297, from Achepohl, with a priority
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date of 1882, authorizes the diversion of 0.38 cfs for the i'rrigé.tion of 19 acres in Lot 3 of Section
15, T. 12N., R. 16 E.W M. The authorized point of diversion is in Lot 4 of Section 15.
AID=8A shows that portions of the land initially confirmed a water right do not actually lie

within Answer No. 50, but are within Answer No. 217. Parcels 171215-12400, 402, 403 aﬁd 404,
171215-11402, 403 énd 404 lie partly in the area included in Answer-No. 50 (Lots 3 and 4 of
Section 15) and partly in the area ingluded in Answer No. 217 (NYNEY of Section 15). According
to AID-8A, excluding the portions of the identified parcels that lie in Answer No. 217, reduces the
number of acres ifriga’ced by the 19 acres now being claimed for the Evans parcel in Section 15, T.
12N, R. 16 EWM. _ ‘

- Mr. Evans testified to irrigating an apple orchard in Section 15, T. 12 N, R. 16 E.-W.M. with

water diverted from a spring and carried in the Slavin Ditch. However, the testimony does not

.indicate' when Mr. Evans acquired the land or whetheér it was being irrigated prior to his acquisition,

so the Court has no information about historic water use. Although Answer No. 50 indicates 56.50
acres are being irrigated, the lands described in Answer No. 50 are much larger than that. Evidence
of what land was being irrigated at the time of filing the answer would assist in determining the
lands which have a water right. The Court reviewed SE-174 which is a map prepared in 1957 as .
part of the ﬁroceedings that lead to the Pope Decree. The map is of the Ahtanum Creek basin and
irrigated lands are yellow if irrigated with water supplied by AID, green if irrigated with water |

supplied by Johncox Ditch Company and brown if irrigated with water supplied by another means.

‘The Evans property is not colored at all, indicating it was not irrigated. The other lands within |

Answer No. 50 are colored in yellow, indicating they are irrigated and are part of Ahtanum
Irrigation District. The Court estimates that there are at least 56.50 acres irrigated within, the are'é
that is colored yellow. | | | ‘ |

‘Since the only beneficial use evidence on the Evans’ property was for the period after the
Evans acqmred the land, the Couﬁ cannot conclude it is entitled to a portion of the water right
protected through the ﬁlmg of Answer No. 50. Thus, the Court will confirm a senior right for all-
Answer No. 50 irrigated land lying in Sections 11 and 15, T. 12 N,, R 17 E.W.M. The exception of
Wﬂham Evaris and AID for a water right for land in Section 15, T. 12 N, R. 16 E.W.M. is denied.

The Court also notes Certlﬁcate No. 199, which AID 1dent1ﬁed as being the Achiepohl
certlﬁcate for all Answer No. 50 1ancis in Sectlons 11, 14 and 15, does not desctibe all of the

{| Answer No 50 lands in the place of use descnption A portlon of Parcel 171215 1 1001 Hes 1 in the
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junior rights and the claim for junior rights for lands in Answer No. 50 is denied.

acres in the following described parcel in Government Lot 1 of Section 14, T. 12N, R. 17 E.W.M.:
|| Beginning at the northwest corner of Section 14; thence N 89°58°05” E 653.48 feet; thence S 16°39"

| Plat 86-224 lying i in the Government Lots 3 and 4 of Section 15, T 12N, R. 17 E. W M (Parcels

EY of Lot 1 in Section 14, T. 12N, R. 17 E:W.M. The place of use for Certificate No. 199 only
describes the W2 of Lot 1 in Section 14. However, the Court has located Certificate No. 200,
issued to Alice Simpson Angela with an 1871 date of priority, which authorizes the div‘ersién of 1.2
cfs for the irrigation of 60 acres in the E%; of Lot | and all of Lot 2 of Section 14, T. 12 N R. 17
E.W.M. This certificate authorizes irrigation of the small portion of the E% of Lot 1 in Seqtioﬁ 14
that is part of Parcel No. 171215-11001. |

. As discussed in the Special Issues section, the Court has reconsidered its prior ruling on -

The Court confirms the following water rights for use of Ahtanum Creek for lands within
Answer No. 50, each a priority date of June 30, 1871, a seasorvof use of April 15 fhrough July 10
and a point of diversion in Government Lot 2 of Section 14, T. 12 N., R: 17 E W.M.:

To James and Elizabeth Amer, arightto dwert 0.05 cfs, 7.98 acre- feet per year for the
zrrlgatlon of 4.64 acres in Lot 3 of Short Plat 86- 219 being w1’chm the SW¥4SW¥ of Section 11, T.
12 N, R/17EWM. (Parcei #171211-33403).

" To Leanne and George R. Amer, a right to divert 0.05 cfs, 7.98 acre-feet per year for the
irrigation of 4.64 acres in Lot 4 of Short Plat 86-219, being within the SW%SWY of Section 11, T.
12N, R, 17EWM. (Parcel #171211-33404).

‘To Richard & Terry C. Welch, a right to divert 0.07 cfs, 11.4 acre-feet per year for the
irriéation of 6.63 acres in Lots 1 and 2 of Short Plat 86-219 and the east 250 feet of Lots 3 and 4 of
Short Plat 86-220, within the SWYSW¥% of Section 11, T. 12 N., R. 17 E.-W.M. (Parcel 171211-
33409). | o | |

To Leo Richardson a right td divert'0.21 cfs, 36.12 acre-feet per year for the irrigation of 21

W 1784.22 feet to Ahtanum Creek; thence Westerly along Ahtanum Creek to the west section line
for Section 14; thence north to the point of beginning (portion of Parcel #171215-11001).

.- TolLeo Richardson, a right to divert 0.12 cfs, 20,64 acre-feet per year for the irrigation of 12
acres in those part of Lots 1, 2, 3, 4 of Short Plat 86-223 and those parts of Lots 1, 2, 3, 4 of Short

#§71215 11402, 11403, 11404, 12400 through 12404).
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Answer No. 51 - Douglas R, and Nancy D. Hartshorn
James E, and Darlene Riddle
John L. Record
Staniey R. and llla Glenn
The Court awarded a June 30, 1866, water right pursuant to Answer No. 51 and Certiﬁéate '
No. 80 in the amounts of 0.24 cubic feet per second, 41 .34 acre-feet per year for irrigation of 24
acres within Parcels 17 1209~32001, 171209-33001 and 171209-33003. The Court also awarded a
junior water for these lands and that will be discussed later. Report @190-191, 373. ‘
* The United States took exception to the water right for Parcel 171209-32001 based on lack
of beneficial use. Parcel 32001 is owned by Douglas R. and Nancy D. Hartshorn. It is 40.29 acres |

in size and AID now makes no claim to a water right for this parcel (AID-8A). This resolves the

Umted States’ excep’aon

AID failed to claim three additional parcels that fall under Answer No. 51 and Certificate

I No. 80. AID also offered clan,fymg testimony of the landowners and evidence to assist in properiy

al-loc.ating the water rights as well as AID 62.
1. Point of Diversion on Cert;'ﬁéate No. 80 _
~  On the Pope Map (part of AID-62) there are two turnouts that appeared to serve the original

|| Rutherford land under’ Answer No. 51. Turnout No. 61 is within the SESEYSEY: of Section 8 and

Turnout No. 60 is within the SW¥%SWYSWY% qf Section 9. However, Certificate No. 80 authorizes
only one point of diversion and it’s within the SE%SE%SEY; of Section 8, T.12N.,R. 17E-W.M.
Hatton Creek flows through this area. The location identified in the certificate controls. If any of
the foHowmg water users’ pomt of dzverswn is outside SE%SE%SE% of Section 8, compha.nce with
RCW 90.03.380 to correct the point of diversion would be necessary.

2. . Stanley cmd Hlla Glenn, Parcels #1 71209-33401; 33402 and 33403

IHa Glenn testiffed regardmg Parcels 171209- 33401 33402 and 33403 Whlch were omitted
from AID 8 in 1994, Stanley Glenn passed away in 2003. These parceis were originally owned by
Edith Rutherford, who, in 1957, filed Answer No, 51. The Gienns purchased their property in 1964

‘and have itrigated 2 acres since. Mrs. Glenn: has a pump in Hatton Creek with three mainlines

gomg to the east, west and north. The property is sprmkler irrigated. The prior owners had a dam

in the creek and flood irrigated the property. Mrs. Glenn testified that her pump is behind her house|

making it more than likely that it is on her property within the SWSWY of Section 9. If the point
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of diversion is not within the SEVASEYSEY: of Section 8, compliance with RCW 90.03.380 to

change the point of diversion will be needed, if AID or Mrs. Glenn has not done so.

| Based on the evidence, the Court confirms a June 30, 1866, water right to Illa Glenn in the
maximum amounts of 0.02 cfs, 3.44 acre-feet per year from Hatton Creek for irrigation of 2 acres
further broken down by pareel: |

Parcel 1 book 84-0013 (Parcel #171209-33401, 0.4 acres).
Parcel 2 Book 84-0013 (Parcel #171209-33402, 0.6 acres).
Parcel 3 Book 84-0013 (Parcel #171209-33403, 1.0 acre).

The authorized point of dlversmn is within the SEV.SEYSEY of Section 8, T. 12 N, R. 17

E.W.M. The season of use is April 15 through July 10.

3. James E. dedle, Parcel #171209-33001:

James E. Riddle testified regardmg Parcel 171209- 33001 He has owned it since 1991-92
and imgates 9.75 acres. He has personal knowledge of the area dating back to 1965 Mr. Riddle
bought his property from Carl Brown. This parcel is part of the Edith Rutherford properfy and
historically 1mgated via gravity flow and rills to grow hops, corn and pasture. A 1974 flood

| destroyed the orlgmal distribution system and a pump was installed to 1rr1gate the property. There -

was no testimony estabhshmg the location of the pump or the point of diversion. However, if it is
not within the SEY4SE%SEY of Section 8, compliance with RCW 90.03.380 to change the point of
diversion will be needed, if it has not already been done. | |

Based on Mr. Riddle’s testimony and evidence (AID-62, AlD- 8A), the Court confirms a
June 30, 1866, water right to James E. and Darlene Riddle in the amounts of 0.10 cfs, 16.77 acre-
feet-per year from Hatton Creek for irrigation of 9.75 acres in the Sl/zSW%SW% of Section 9, T. 12
N, R. 17 EW.M., in Parcel #171209-33001. The point of diversion is within the SE¥SEYSEY: 61“
Section 8, T. 12 N., R. 17 E.W.M. The season of use is April 15 through July 10.

4. John L. and Suzanne Record, Paréél #171209-33003:

‘Suzanne Record testified on behalf of Parcel 171209-33003. John L. and Suzanne Record
bought this property in 1989 from Carl Brown. The ori.ginal Rutherford home is on théir land, built
in 195 0. The historic use testimony offered by Mr. ’Riddle appiies to this land as well. The Records
irrigate 5. 05 acres of pasture but have raised hay in the past. They also keep stock on the property.

They have a pump in Hatton Creek. It’s unclear where the Record’s pump is 1ocated however, if

-
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the point of diversion is not within the SEV4SEY4SEY: of Section 8, compliance with RCW
90. 03 380 the process to change the point of diversion, if the claimants have not already done so.

Based on the testimony and evidence, the Court confirms a June 30, 1866 water right to
John L. and Suzanne Record in the amounts of 0.05 cfs, 8.69 acre-feet per year from Hatton Creek
for irrigation of 5.05.acres and stock water. The place of use is Parcel 17120963003, more
parti'cularly described as the west 790 feet of the east 810 féet of the south 331 feet of the
S14SWYSWY of Section 9, T. 12 N.,' R. 17 E.W.M,, except the south 25 feet for county road,. The
point of diversion ié within the SEYSEYSEY; of Section 8, T. 1‘2'1\5., R. 17 EWM The season of
use is April 15 through July 10. B

5 Junior Water Right. \

The Court also had previoﬁsly confirmed a junior water right, but vacates that finding
consistent with the decision in the Special Issues section above.
Answer No. 52 & 53 - Royal Schlepp

The Court was not able to confirm a right for land described in Answer No. 52 and 53 due tof

| uncertainty about the appropriate priority dates to assign. AID filed an exception so it would have

the opportumty to supply the missing information. George Marshall Carl Brown and Royal
Schlepp testified at the supplemental hearing. A

At the time of the 1994 hearing Carl Brown owned the land described in Answer Nos. 52
and 53. Mr. Brown testified about irrigation of the land from 1957, when his family began living
next door. Mr. Brown owned thg land from 1975 until its transfer to Royal Schlepp in 2002 and
testified that prior to 1975 water was delivered to the property by gravity flow through. a ditch.

When he bought the land, he put a pump on the west boundary. However, the maps in the record do

‘not show a creek where M. Brown indicated the pump is located. Mr. Schlepp testified about his

continued irrigation of the land since his purchase. The Court concluded water rights could be
confirmed for the land described in Answers No. 52 and 53, but because three certificates with three
different priority dates are appurtenant, additional information on how many acres are irrigated

under each certzﬁcate was needed. The three certificates are Certlﬁcate No. 80, Certzﬁcate No 78,

as changed by Certificate of Change Re_co_rded in.Volume 1, page 1 13 and Certificate No. 195, as

changed by Certificate of Change Recorded in Volume 1, page 114. The Court reviewed the

| certificates and the certiﬁdates of change which was n@t heliofui and makes it c_lifﬁéuit to determine -\

how the water rights were historically exercised prior to the 1950_"5. Both certificates of change
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issued in 1931. The Court will rely on AID-8A to divide the water rights reflected by these

certificates, unless there is an inconsistency between AID-8A and the certificates. AID-8A split the
irrigated acres between senior and junior rights. The Court has reconsidered its decision to confirm
junior'rights, see Special Issues section above, and any claim for a junior right is denied.

Certificate No. 80, with an 1866 date of priority authorized the diversion of 2.7 ofs for the
irrigation of 135 acres in the SW¥% of Section 9, T. 12N, R. 17 EW.M. According to AID-84A, 40
actes within the NEASWY of Section 9 are irrigated and 20 acres would have a water right. The |
rest of Certificate Nb. 80 is for lands that are part of Answers No. 51 and 36. AID is a;sserting
rights under all answers for irrigating less than the 135 acres authorized by the certificate.

| Certificate No. 78, with an 1865 date of priority originaliy authorized the diversion of 1.4
cfis for the irrigation of 70 acres in the N%SEY: of Section 9. However, Certificate of Change
recorded in Volume 1, page 113 changed the place of use for half of the water right to the
SWViNEYs and SEVANWY; of Section 9. Acco.rding to AID-8A, 35 acres are irrigated in the
SW%NE% and SEVANW; of Section 9 under this certificate, 32 dcfes have a senior right and 3
acres have a junior right.  AID is not claiming that any of tﬁe remaining acreage would be
appurtenant to the NW¥SEY of Section 9; ieadiné the Court to find the rest of Certificate No. 78
(35 acres) would be appurtenant to lands described in Answer No. 15in the NEV4SEY: of Section 9.

Certificate No. 195, with a priority date of 1871, originally authorized the diversionof 1.5 -
cfs for the irrigation of 75. acres in the S¥:2NWY¥ and SW¥%NEY; of Section 9. Certificate of Change
Recorded in Volume 1, page 114, changed the place of use for 0.7 cfs to irrigate 35 acres from the
S%NW% and SWYNEY of Section 9 to the N¥%SEY of Section 9, which would leave a right to

irrigate 40 acres under this certificate appurtenant to the SV2NWz and SWY:NEY; of Section 9.

However, according to AID-8A there are 46 acres irrigated being irrigated in the SEVANWY4 and
SWYNEY2 and it states that the right for those 46 acres derives from Certificate No. 195.
Therefore, the Court will only confirm a right to irrigate a total of 40 acres.

A water right was originally claimed by AID for lands described in Answer No. 133, which
includes the SWYNWY; of Section 9 and could be covered by either Certificates No. 195 or 78, as
amended., However, AID withdrew its claim for this land.

The Court confirms the foiléWing water rights for the lands described in Answers No. 52 |
and 53, with a point of diversion on Hatton Creek in the SEVSE%SEY4 of Section 8, T. 12 N, R. 17
E.W.M. and a season of use of April 15 through July 10: - -
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With a June 30, 1866 date of priority a right to diveﬂ 0.20 cfs, 34. 4 acre-feet per year for the
irrigation of 20 acres in the NE%SW‘A of Section 9 T.12N,R.17EW, M. (part of Parcel |
#171209«31001)

With a June 30, 1871 date of priority a senior right to divert 0.32 cfs, 55.04 acre-feet per
year for the irrigation of 32 acres in NWY4SEY of Section 5, T.12N.,R. 17 E-W.M. (part of Parcel
#171209-31001). | | |

‘ Certificate of Change Recorded in Volume 1, page 219 authorized changmg the point of
diversion of two water rights that appear to be portions of Certlﬁcate No. 78 and 195. However, the

testimony is unclear on whether this diversion 'was used on the lands described in Answers No. 52

and 53. The testimony was clear that neither the diversion described in the éel'tiﬁcafe of change,
nor the one described i 111 the certificates has been used since at least 1975. The water rights
conﬁrmed above with 1866 and 1871 priority dates will have the following points of diversion
authorized: The SEVANE4SWY4 of Section 9 (Hatton Creek) and the NEVANEY4SEY4 of Section 8
(Bachelor Creek), both in T. 12N, R. 17 EEW.M. Mr. Schlepp should contact the Department of

Ecology Central Regional Office about the process for obtaining authorization to use the pumping

A Jocation that Mzr. Brown constructed when he purchased the property in 1975.

Answers No 54 to 59 - " No Clalm

Answer No. 60 —  Gemella Clausing

Douglas and Barbara Clausmg
Janet Clark

These parties relied on AID to defend the water ri ght for their property. The Court
confirmed a water right for the irrigation of 62 acres and the water right is described on page 409 of

the Report. The Clausmgs and Clark filed an excep‘uon seeking correction of the legal descrlptmn

. ‘for the property within their collective ownershlp Douglas Ciausmg, a former Referee in this

adjudication, appeared at the supplemental hearmg in support of the exceptlon

The legal description used by. the Court on page 409, beginning at line 14 describes iand in
the SEYSEY: of Section 11, T, 12N, R. 17 E.W.M., with an exception, and lanid in Government-
Lot 4 of Section 14, T. 12 N., R. 17 E.W.M., also with an exception. According to the testimony at
the supplemental hearing, the two exceptions to the legal description were created when Gemella
Clausing sold two small parcels to her son, Douglas Clausing, and her daughtef, Janet Clark. |

However, the land described in those two exceptions is still irrigated with Ahtanum Creek water

Sﬁppleﬁwmal Report Re£ Subbasin Ne, 23 - 117




10

il

12

13

14

15

16

1T

18
19
20
21
22
23
.24

23

and should not have been excluded from the legal description for the water right. In fact, the legal

1} other two diversions are on Ahtanum Creek.

description includes four parcel numbers and two of the parcel numbers are for the two excluded
parcels. Therefore, the legal description is contradictory, as il one place it exclﬁdes the two parcels
and.in the next it includes the parcels.  The parties are not asking for more acres to be awarded, just:
to have the legal description include the lands that had preyioxisly been excluded. The Court grants
fhis exception. ATD-8A provides sufficient information to allow the water right on.-p‘age 409, |
beginning at line 14, to be divided between the three landowners.

Therefore, that right is withdrawn and replaced with thé followirig three water rights, all
with a priority date of June 30, 1870, season of use from April 15 through July 10 and points of
diversion loéa.ted 1) 50 feet north and 660 feét west of the southeast cormer of Section 1 I, within the
SEYSEYs of Section'11; 2) 1000 feet south and 660 feet‘wefs‘t of the northeast corner of Section 14,
within Grovemmént Lot 4 of Section 14; and 3) 1860 feet south arid 500 feet west of the northeast
corner of Section 16, within the SE¥NEY: of Section 16; all inT. 12N, R. 17 E.W.M. The.Cfourt

notes the first diversion, in the SEV4SEY of Section 11 is not on any identified éreek, however, the

. To Douglas and Barbara Clausing, a right to divert 0.01 ¢fs, 1.72 acre-feet per year for the
irrigation of 1 acre in that part of the SEV4SEY of Section 11, T. 12N, R. 17 E;W.M;, described as
follows: Beginning at the center of the intersection of Rutherford and South Wiley Roads; thence
WeSt 3.3‘1,9 feet; thence S 6°47° E 176.5 feet; thence east 311.2 feet; thence north 166 feet to the
p'oin.‘t of beéinning, e‘xcepf the north 25 feet to counfy road for right-of-way (Parcel #171211-
44001). . o 3 i ‘ |

To Janet L. Clark, a right to divert 0.01 cfs, 2.06 acre;feet per year for the ifrigation of 1.2 |
acres in the east 315 feet of-the EYNEY; of Section 14, T.12N,, R. 17 E.W.M. lying south of a line
876 feet south of the north line of the NEV4 and parallel to tl;'e north line and north of Ahtanum
Creek, except east 25 feet for road (Parcel #171214-11002).

To Gemella Clausing, a right to divert 0.60 cfs, 102.86 acre-feet per-year for the irrigation of|
59.8 acres in Lot 4 of Section 14, T. 12 N., R. 17 E.W.M., except the east 25 feet for county road,
and except the east 315 feet of the EY2NEY4 lying south of a line 876 feet south of the north line of
the NEY4 and parallel to the north line and north of Ahtanum Creek and the SEV4SEYs of Section 11,
T.12N., R. 17 E.W.M., except beginning at the center of the intersection of Rutherford and‘Soutfl
Wiléy Roads; thence west 331.9 feet; thence S 6°47° E 176.5 feet; thence east 311.2 feet; thence - .
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north 166 feet to the point of beginning, and except the east 25 feet for road (Parcel Nos. 171211-
44002; 171214-11001),

 Answers No. 61,62, 63 - No Claim

Answer No. 64 -  Leland & Maﬁg;T orzon

The Yakama Nation’s took exception to the water right confirmed for lands described in
Answer No. 64. AID, on behaif of the Answer No. 64 Iandowhers, and the Yakama Nation

informed the Court during the January 29, 2004, hearing that a stipulation had been reached |
:resolvmg their exceptlon No. 33. That stipulation was filed with the Court on April 14, 2005.
Pursuant thereto, the partzes agreed that the only 1rr1gated land within Answer No. 64 is that owned ‘
by Robert L. Torzon within Parcel # 171210-33404. Wltlun the 19.25 acres in that parcel, 17 acres |

are being irrigated and will be confirmed a water r1ght That land is specifically described on
Exhibit AID-64. |

The right described on page 430 of the Repoft is withdrawn and a right is confirmed to the
Torzons with a June 30, 1871, date of priority for the diversion from Hatton Creek 0f0.17 cfs,
29.24 acre-feet per year for the irrigation of 17 actes in a portion of Lot 1 of Short Plat 0-10 and a
portion of the W 312 feet of the S 150 feet of the N 804‘ feet of the SW%SW% lyiﬁg south and east
of the following described line: Beginning 789.88 feet S 0°12” E of the NW corner of the

SWYiSWY, thence S 88°57° E 76 feet; thence S 89°107 E 99 feet; thence N 88°53” E 19 feet; thence |

S 89°06° E 35 feet; thence S 89°42” E 86 feet; thonce N 02°47 E 49 feet; thence N 01°33° E 90.7

feet to the northerly line of said Lot 1 of Short Plat 0-10 and terminus of said line, all in Section 10,

T.12N.,,R. 17 EW.M. (Parcel 1‘71210 -33404). The authorized point ef diversion is in the
NEViINEY: of Section 17, T. 12 N., R. 17 E.W.M. Consistent with the Court s rulings.on juhior
r1ghts, the watet: right descmbed in page 431 is w1thdrawn

Answer No. 65 - Dale R. and Janelle Y. Pottenger

Jerry Wade Purdom _
John O. Reese, Jr. & Patricia Reese L ’
Jody Reese

’

There were no exceptions filed to the water rights confirmed for lands described in Answer
No. 65 Howéver, AID presented adequate mformation in AID-8A to divide the water right
between the landowners. Therefore, the water right on page 384, lines 1 through 12 is withdrawn

and is repiaced w1th the four water r1ghts all \mth a June 30 1868, date of pnonty, a penod of use

P
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from April 15 through July 10 and a point of diversion located within the SW1.SEY and

WNEYSEY: of Section 10, T. 12N, R. 17 E.W.M. The diversions are either oh Ahtanum Creek
or near Hatton Creek, so those will be the sources of water for these rights. Additionally, the Court
has reconsidered its decision on junior rlghts and withdraws the j jumor right described on page 384,
lines 14 through 25. See Special Issues secuon above.

To Dale R. and Janelle Y. Pottenger, a right to divert 0.01 cfs, 1.82 acre-feet per year for the

irrigation of 1.06 acres in that portion of the E¥ANEVSEY: of Section 10, T. 12 N, R. 17 EWM

lying north of Hatton Creek, except the west 228 feet, except the north 97 feet and except that
portion lying south and east of the following described line: Beginning 247 feet south of the
northeast corner of the SEY4; thence west 355 feet; thence south to the south line of Hatton Creek

‘and the terminus of said line (Parcel #171210 41009).

To Je etry Wade Purdom, a right to divert 0.03 cfs, 5.26 acre-feet per year f0r the irrigation of |
3.06 acres in that portion of the E%NE%SE% of Section 10, T. 12 N, R. 17 EEW.M. lying north of
Hatton Creek, except the east 450.5 feet, and the north 97 feet of said east 450. S feet of the

“To John O. Reese, Jr. and Patricia Reese aright to divert 0.02 cfs, 3.68 acre-feet per year
for the irrigation of 2.14 acres in Parcel 3 of Bo_ok C-0047, also beginning at a point on the east line
of the EY.NEV2SEY;: of Section 10, 574 feet north of the southeast corner théreof, thence S 89°06' W
200 feet; thence N 160 féet to the center of Hatton Creek; thence east along the creek to east line of
said subdivision; thence south along said east line to point of beginning, Except E 25 feet for county
road right-of-way (Parcel #171210-41405 [formerly 171210-41403 and 171210-41013]). |

To Jody Reese, a right to divert 0.01 cfs, 2.13 acre-feet per year for the irrigation of 1.24
acres in Parcel 2 of Book C-0047 being within the SE%NE%SEIA of Section 10, T. 12N, R. 17

|B.WM.
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Answer No. 66 - Roger L. and Renee L. Biles
~+ Norman A. Cornelius
Jill W. Rogers, et vir
Daryl G. & Margo J. Hill
Shirley Linton
John & Cathy Cockrum
Donald M. & Mary L. Adkins
. Gail Woodhouse

‘ ‘No exceptions were ﬁled’-to thé water right confirmed for Answer No. 66 lands: However,
one of the parcels previously described on the water right has been subdivided into five parcels and
AID provided updated ownership information. George Marshall testified in behalf of AID.

The lands described in Answer No. 66 lie in the NWY%SW% and SWYSEY% of Section 10, T.
12N, R. 17 E.W.M. and two éertiﬁcates from the prior adjudication are appurtenant fo the lands.
Certificate No. 96, with an 1868 date of priority authorized irrigation of 40 acres in the NWYSW¥ |
of Section 10 and Certificate No. 176A, with an 1879 date of priority authorized the irrigation of 40
acres in the SWYSEY; of Section 10. AID-8A identified the landowners and the number of acres
entitled to senior and junior water tights. - However, the Court has reconsidered its position on
éonﬁnﬁing jurﬁor righfs, see Special Issues section above, and no junior rights will be confirmed.
According to AID-8A, there are now three owners of the NWYSWY; of Section 10 and the parcels

they own and acres that-are entitled to what has previously been described as senjor rights are as

follows: Roger L. and Renee L. Biles own Parcels #171210-32001 _and. 171210-32003 ahd, have a
right for 23.54 acres; Noﬁnan A. Corelius owns Parcel #171210 32004 and has a right for 0.61;
Tl W Rogers et. vir. owns Parcel #171210- 32006 and has a right for 7.85. The water rights
descnbeci on page 383 of the Report of the Court are replaced with the follomng three-water rights, |-
each with a priority date of June 30, 1868, and pomt of diversion on Hatton Creek within the
NEY:SEY of Section 9, T. 12N, R. 17 E.W.M. and a season of use of April 15 through July 10:
The Court notes that the number of acres authorized to be 1rr1gated within Answer No. 66 as a result
of the mformatlon presented at the supplemental hearing is slightly Iess that was initially confirmed
by the Court. _ _
To Roger L. and Renee L. Biles a right to divert 0.24 cfs, 40.49 acre-feet per year for the

irrigation of 23.54 acres in Parcels #171210-32001 and 171210-32003, Eéeing the SENWYSWY4

and the NY2NWY%LSWs, exbépt the west 25 feet for county road right-of-way and except beginning
at the northwest corner of the SYENENWYISWYL, the;i‘ce east 210 feet; thence S 07°00°27” B 33745

e
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T. 12N, R. 17 E.W.M. described as follows: Beginning at the northwest corner of the

of 7.85 acres in Parcel #171210-32006, bemg the SWYaNWV:SWY of Section 10, T. 12N, R. 17

|| northeast corner of Section 16, being in the SEYNEY of Section 16, T. 12N, R. 17 B.W.M.:

the north 940 feet of the SWY4SE% (Parcel 1471210-43008 and ;ﬁortion of 171210-43010), the south

feet; thence S 89°55°47” W 250 feet; thence N 0°12° W 334.99 feet to the point of beginning, ALL
in Section 10, T. 12N, R. 17 EW.M.

To Norman A. Cornelius, a right to divert 0.01 cfs, 1.05 acre-feet per year for the irrigation
of 0.61 acres in Parcel #171210-32004, being that portion of the SYNY%NWYSW Y4 of Section 10,

SYENYVNWYASWY; thence east 210 féet° thence S 07°00°27” E 337.45 feet; thence S 89°55’47" W
250 feet; thence N 0°12° W 334.99 feet to the point of beginning.
To Izli W. Rogers, et vir., a rlght to divert 0.08 cfs, 13.50 acre-feet per year for the n‘rigatmn

E.W.M., except the west 25 feet for county road right-of-way.

Accordmg to AID-8A there are now four oWners of eight parcels that lie within the place of
use on Certlﬁcate No. 176A and are entitled fo senior rights. The parcels they own and number of
acres 1rr1gated are as follows: Daryl (. and Margo J. Hill, Parcels #171210-43008, 43009 and |
430010, 2.14 acres; Shlrley Linton, Parcel No. 171210-43401 and 43402, 3.46 acres; John and
Cathy Cockrum Parcei #171210-43403 and 43404, 3.0 acres; and Gail Woodhouse, Parcel #
171210- 43406 6. 23 acres. Additionally, Donald M. and Mary L. Adkins own Parcel #171210- .
43405 which is 0. 99 acre in size, but is not 1rr1gated with water from Ahtanum Creek and a raght is
not being asserted on then' behalf.

The water rights descnbed on pages 422 of the Report of the is replaced W1th the foliowmg '
four water rights, each having a priority date of June 30, 1870, a period of use of April 15 through
July 16 and point of diversion on Ahtanum Creek located 1800 feet south and 500 feet west 6f the

_ To Déryi G: and Margo J. Hill, a'right to divertr().OZ cfs, 3.68 acre-feet per year for the -
irrigation of 2.14 acres in Parcels #171210-43008, 43009, and 43010, being the south 192.9 feet of

123 feét of the north 675.1 feet of the SWVASEYs (Parcel #171210-43009 and portion of 171210-
43010) and the S 72 feet of the north 747.1 feet (rest of 171210-43010) all in that pomon ofthe
SWYiSEY; of Section 10, T. 12 N., R. 17 E.W.M. lying east of the county road.

To Shirley Linton a right to divert 0. 03 cfs, 5.95 acre-feet per year for the irrigation of 3 46
écres in Parcels 1 and 2, Book 84-0022 (Parcel #171210-43401 and 43402), being a port:lon- of the
S¥%SWYASEY4 of Section 10, T. 12 N., R. 17EW.M. | |
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the preseﬁt. Some of the land was sprinkler irrigated from a pump on the ditch and some of it was,

To John and Cathy Céckrurn, aright to divert 0.03 cfs, 5.16 acre-feet per year for the
irrigation of 3 acres in Parcels 3 and 4, Book 84-0022 (Parcel #171210-43403 and 43404), being
within the SSWYSEY; of Section 10, T. 12 N., R. 17 E.W.M.

To Gail Woodhouse, a right to divert 0.06 cfs, 10.72 acre-feet per year for the irrigation of
6.23 acres in Lot 2 of Short Plat 92-26 (Parcel #171210-43406), being within the NY%SWYSEY; of-
Section 10, T. 12 N., R. 17 E.W.M. '

Angwer No. 67 - - No Claim

Answer No. 68 - Eric B. & Judy L. Edwards
- Jeffrey M. & Diane K. Caldwell
’ Karen B. & C. Hardison Stiles

The lands described in Answer No. 68 were not included in the original AID-g filed priorto | .

the 1994 hearings and evidence was not presented in support of a water right for these lands. This
resulted in the Court not confirming a water right. AID filed an exception asking the Court to take
évidence };e_gafding the lands described in Answer No. 68. Eric Edwards, Karen Stiles, Timothy
Caldwell and George Maréhali testified at the supplemental hearing. AID-8A indicates that J effrey.
and Diane Caldwell own a portion of the land in Answer No. 68, however, Timothy Caldwell
festiﬁed at the supplemental hearing, implying he was the owéer of the land. _

. The land described in Answer No. 68 is the north 416 feet of the west 1040 feet of the
SYSWY of Section 10, T. 12 N., R. 17 E.W;M., consisting of 9.76 acres. Answer No. 68 was filed
by Opal Burke, Herschel Burke and’ Sylvia E. Burke and it stétes‘ that 9 inches of water is being |
claimed and J. P. Marks and Elmer Marks signed the 1908 ag-reement. Karen Stiles is Herschel

Burke’s .daizghter. She testified about water use on the land from ﬂ;e time her father acquired it to

and continues to be, flood irrigated. Ms. Stiles testified that the riparian zone along the ditch is also
irrigated and used as pasture for livestock. When her father subdivided the land, he sold a two acre

parcel to Jeff and Diane Caldweil and Ms, Stiles acqmred the rest. She then sold 3.5 acres to the

Edwards. Mr. Edwards testlﬁed about 1rr1gat1on of the property from when he acquired it in 1990 tof -

the present. The testimony of Ms. Stiles and Mr. Edwards was sufficient for the Court to conclude
there is a righit to ifrigate 7.63 acres. ' '
According to the AID submissions, 8 acres were irrigated by the owner of the land in 1908,

The land is included in the place of use for Certificate No. 201 from Aéhepohl, which issued to
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Myrtle Marks with a priority date of 1871 authorizing the diversion of 2.24 cfs for the irrigation of
112 acres in the $%SWY and NEY%SW¥% of Section 10, T: 12 N,, R. 17 E.W.M. Apparently in

11939, Certificate 201 was split and Certificate No. 201-A issued to Ida Green authorizing the

diversion of 1.46 cfs for the irrigation of 73 actes in the SWY%SWV4 and SEVSWYs of Section 10,
which includes the lands described in Answar No. 68. Certificate No. 201-a issued to William

Greenwalt with the same priority date, autilorizing the diversion of 0.78 cfs for the irrigation of 39

acres in the NE%SW% of Section 10, which are described in Answer No. 69, see below.

The Court finds there has been sufﬁc1ent information presented to confirm the following .
water rights for lands within Answer No. 68; each water right has a priority date of June 30, 1871,
and a poiﬁt of diversion on Hatton Creek in the NEVaNEY: of Section 17, T. 12 N, R. 17 EEW.M.

To Eric B. and Judy L. Edwards, a right to divert 0.03 cfs, 5.85 acre-feet per' year for the
irrigation of 3.4 acres in Lot 2 of Short Plat N-75, except the north 148 feet of the west 148 feet,
(Parcel #171210-3341 1) being within the NYASWYiS W of Section 10, T. 12'N., R. 17 E-W.M. |

To Jeffrey M. & Diane K. Caldwell, at right to divert 0.02 cfs, 3. 01 acre-feet per year forthe|
irrigation of 1.75 acres in Lot 1 of Short Piat 91-1 (Parcel #171210 33421), bemg within the

N“BSWYSWhs of Section 10, T. 12N, R. 17 EEW:M. |

~ To Karen B. & C. Hardison Stiles, a right to divert 0. 03 cfs, 4.27 acre- feet per year for the
irrigation of 2.48 acres in Lot 2 of Short Plat 91-1 (Parcel #171210- 33422), bemg within the
NVSWYSW4 of Section 10, T. 12 N,, R. 17 E.W.M.

The Court does note the exception ﬁled by AID identified Parcel #171210 33407 consmtmg :
of 1 55 acres as also being within Answer 68 However, there was no evidence to show that
Ahtanum Creek water had beer used on this land. Therefore, the Court declines to confirm a rlght
Answer No, 69 ~ Russell and Gladys Carlson |

No one appeared at the evidentiary hearing in supporf of a water right for ‘any of the lands
encompassed in Answer No. 69, therefore, the Court concluded that any right that may have existed
had been abandoned or relinquished. AID filed exception and at the supplemental hearing prox-rided
evidence in suppbrt of a water right for the i)roperty described in Answer No. 69.

’ Acc'ordirig to George Marshall, the lands within Answer No. 69 are the NEV4SWY4 of
Section 10, T. 12 N,, R. 17 E.W.M. and cutrently owned by Russell and Giadys Carlson. AID-85is
a summary of the claim for Answer No. 69. Tt states William Greenwalt part_icipatéd'in US4 v. AID
and filed Pope Answer No. 69 stating that 31.6 écrés were under irrigation at that time. AID-85
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‘ No 201-A issued to Ida Green author1z1ng the diversion of 1.46 cfs for the irrigation of 73 acres in

AID-8A shows 40 acres being irrigated, there exists a right only for the irrigation of 39 acres. - |

The junior right described on page 382, lines 1- 13, of the Report is rescinded.

also indicates in 1908 his predecessor irrigated 28 acres; hoWever, AID-8A shows a claim is being
made for a senior right for 25 acres rather than 28 acres. 'fhe Cou:ft reviewed the US4 v. ALD record
and the correct number is 25 acres. The certificate record for this property is a bit unusual. At the
completion of Achepohl, Certificate No. 201 issued to Myrile Marks with a priority date of 1871
authorlzmg the diversion of 2.24 cfs for the 1rr1gat10n of 112 acres in the S¥2SWY and NEY4SWY of
Section 10, T.12N,, R. 17 E.W.M. Apparently in 1939, Cemﬁcate 201 was split and Certzﬁcate

the SWYSWY¥ and SEYSWY4 of Section 10. Cemﬁcate No. 201-a issued to William Greenwait
with the same priority date, authorizing the diversion of 0.78 cfs for the irrigation of 39 acres in the

NEY%SWY; of Section 10 and is appurtenant to the land now owned by the Carlsons. Although

The Court confirms a ri'ght to Russell and Gladys Carlson with a June 30, 1871 date of
priority for the &iversioﬁ of 0.25 cfs, 43 acre-feet péf year and the irfigation of 25 acres in the
NEViSWY4 of Se.ction 10, T. 12N, R. 17 EEW M. (Parcel #171210-31001). The points of diversion
on Hatton Creek are as described in Certificate No. 201- -a; in the NEY%SWVYa of Section 10 and the
NE%SEY: of Section 9, T. 12 N R. 17 E'W.M. The season of use is Apnl 15 through July. 10.
Answer No. 70 - Russell and Gladys Carlson

The Court confirmed a semor and j _]umor right under Answer No. 70 and Certificate 93 for
Parcel 171210-24001 (Report @ 202-203). The United States filed an exception, but withdrew it on
February 17, 2004. The senior right described on page 381, line 15% through 25 stands as follows:

To Russell and Gladys Carlson a right with a June 30, 1868 priority date in the amounts of
0.31 cfs, 52.46 acre-feet per year for irrigation of 30.5 acres within Parcel 171210-24001 which is
located within the SE%NWIA of Section 10, except the right of way for Tampico Road (AID SA)
The diversion points -from Bachelor Creek and Hatton Creek are within the SWY%NW?¥ and the
NWYSW of Section 10, T. 12 N., R. 17 E.W.M. The season of use is April 15 through Jilly 10.

The Court has determined it will not confirm junior rights. See Special Issues section above.

An‘s’wér No.71 - No Claim
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Answer No. 72 - Hull Ranches, Inc.

Jesse A. & Tina Marie Bowden

AID filed an exception to the water right confirmed for Answer No. 72 lands. At the first
evidentiary hearing, one parcel within Answer No. 72 was not listed on AID-8 as being within the

answer, but was instead listed in the section for lands without a Pope Answer number. AID also

| discovered one of the parcels identified as being within Answer No. 72 has a few acres that are set

forth in Answer Nos. 179 and 215. - Sam Huli, the owner of most of the land described in Answer
No. 72, and also an AID director testified at the suppiementél hearing, along with George Marshall.

Answer No. 72 was filed by Frances Lindsay and describes lands in Government Lot 2 and

the E% of Government Lot 1, except the west 18 feet, of Section 14, T. 12N, R. 17 EEW.M. Parcel

No. 171214-22003 is the parcel that was incorrectly designated as being land without a Pope
Answer number. This parcel, in the E%2 of Government Lot 1 of Section 14, is 19.25 acres in $ize
and according to Mr. HulP’s testimony is mostly irrigated. Mr. Hull’s family acquireci the land in
the late 1960’3, however, he has been familiar with the land since around 1960. Certificate No. 200
from the earlier adjudication authorized the diversion of 1.20 cfs to irrigate 60 acres in the E% of
Government Lot 1 and Goyemment 2 of Secﬁon 14, T. 12N, R. 17 EEW.M. Parcel No. 171214~
21001 had previously been identified as lying solély in the area described in Answer No. 72.
Howgver; that is not correct. A portion of that parcel, approximately 7.33 acres, lies in the |
SEVSW4 of Section '11; The SEYSWY: of Section 11 is described in both Answer No. 179 and
215 - tﬁe’ west 1067 feet is in Answér No. 179 and the east 253 feet is 111 Answ_er No. 215,
Dispositién of water rights for the portion of Pa:rcel #171214-22003 in those two answe:fs -a:re
addressed under those answer numbers later in the report. |

The testimony mdzcates that more land is being irrigated within the area described in
Certificate No. 200 than is authorized by the certificate. The Court can only confirm rights to the |
extent previously authorized by the certificate. Mr. Marshalllappears to have divided the acres

amongst the parcels in proportion to the acres owned with the place of use on the certificate. The

Court will confirm rights based on that division. The two water rights previously confirmed by the

Court on page 426, lines 13 to 24 of the original Report are withdrawn and the following rights are
cqnﬁrmed. Each of the following rights will have a priority daté of June 30, 1871, a seaéon of use
of April 15 through July 10 and two points of diversion on Ahtanum Creek; one located 1800 feet

south and 500 feet west of thé northeast cofner of Section16, being within the SEYNEY: of
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17 EEW.M.

W 88 feet; thence S 0°05° E 110 feet; thence S 86°21° W 121.40 feet; thence. S 43°11° W 562 feet

86°21° W 121.4 feet; thence S 43°11° W 562 feet more.or iess to the east line of the west 18 feet of

(Parcel #171214-22003 and a portion of 171214-22001)

Answer No. 73 -~ Jerry Ribail (Now Harlond B. & Millie J Clift) .

20 ||

the water right. George Marshall testified and referred to the pomon of AID-8A.-

Section 16, T. 12 N., R. 17 E.W.M. and the second in the W*2SWYSEY: of Seetiori 11, T. 12N, R.

To Jesse A. and Tina Marie Bowden, a right to divert 0.05 cfs, 8.43 acre-feet per year for the
irrigation of 4.9 acres in that par't.of Government Lot 2 and the E}2 Government Lot 1, except the .

west 18 feet, lying northwesterly of a line beginning at the northwest corner of the S72SW4 of

Section 11; thence N 89°55° E 1345 feet; thence S 0°05° E 1385 feet more or less to the north line off

Section 14 and the True Point of Beginning of line to be described; thence S 0°05° E 256 feet more
or less to a point 1641 feet S 0°05°E of the north line of the S%4SW¥4 of Section 11; thence S 89°55°

more or less to the east line of the W 18 feet of the EY of Government Lot 1, all in Section 14, T.
i2 N R. 17 E-W.M. (Parcel #171214- -22002).

To Hull Ranches Inc., a tight to divert 0.68 cfs, 116. 96 acre-feet per year for the 1rr1gat10n of]
68 acres in Government Lot 2 and Government Lot 1, except the west 18 feet and except that
portion lying northwesterly of the following described line: | Beginning at the northeast corner of
Government Lot 1; thence south 256 fee’t thence S 89°55° W 88 feet; thence S 110 feet thence S

the EY of Government Lot 1-and the end of said line, all in Section 14, T. 12N., R 17E WM.

As d1scussed above in the Special Issues section, the Court has determined it w11i not

confirm junior r;ghts. The right described on page 427, lines 1 through 15 is withdrawn.

Clayton Stewart & Lmda Marie Bames
Tammy M. Conrad -
Ronald E. & Mary Lou Calahan

There wete no exceptions filed to the water rzght confirmed for lands described in Answer

No. 73. However, AID presented testimony about division of the property to clarify which land has

The Court confirmed a water right to irrigate 12 acres within the NNWY%SWY4 of Section
12, T. 12N., R. 17 E.W.M,, which is within Answer No. 73, see page Report at 206. Since the

or1g1nal evzdentlary hearing, the parcel was subd1v1ded from one 18 9 acre parcel, to three, one-acre| .

parcels and onie 15. 90-acre parcel. The landowner’s intent when the land was subdivided was to

keep the surface water J::tght with the larger parcel. The three one-acre parcels were developecii into
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home sites that are served by individual wells. Mr. Marshall testified that the land in the lé,rger.
parbel is where the 12-acre water right was exercised.
The Court has reviewed the evidence presented at the first evidentiary hearing, which shows

that Mr, Ribail and his immediate predecessors irrigated more land than wais authorized by

| Certificate No. 157, which is appurtenant to the land. Certificate No. 157 authorized the irrigation
of 12 acres and the entire almost 19-acre parcel was being irrigated. The Court finds that Mr. Ribail

as the landowner has the tight to determine which portion of the property will have the appurtenant
water right. The Court has reviewed the Yakima County Assessor’s web page and discovered that |
the parcel number has yet again changed. The appropriate parcel number for the land for which the
water right has been confirmed is 171212-32414. |

Therefore, the Court mogiifies the place of use for the water right described on page 420,
Begihning on line 13%, so that that it réads at line 21, Lot 4 of SP 7232791 being within the
N%NW%SW% of Secﬁon 12, T. 12N, R. 17 E.W.M.,, except beginning 294.04 feet east of the
northwest corner of the SW4, thence S 01°20' W 218.62 feet; thence S 88°50' E 229.46 feet; thence
N 223.23 feet; thence W 224.32 feet to the point of beginning (Parcel #171212-32414). The Court
also notes that the authorized point of diversion is on Hatton Creek, so line 14}% is amended to
reflect the source being Hatton Creek. ' '

Answer No. 74 - Frederic L. Hatfield
Brenda L. Burnam
Elizabeth W. Bray

AID prov1ded updated ownership and parcel number mformatmn in AID 8A for the lands
within Answer No. 74. Therefore, the water right descrlbed on page 434, lines 1 through 11 is
withdrawn and the following three water rlghts are confirmed, each with a prmnty date of June 30, |
1872, season of use from April 15 through July 10 ahd point of diversion on Bachelor Creek located
in the EYaNEYINWY2 of Section 12, T. 12 N, R. 17 EEW.M.: |
To Frederic L. Hatfield, a righf to divert 0.08 cfs, 13.45 acre-feet per year for the irrigation
of 7.82acres in Lots 1, 2, 3, and 4 of Short Plat 86-30, being within the E¥2SEVANEY of Section 12,

T. 12N, R. 17 E.W.M. (Parcels #171212-14401, 14402, 14403 and 14404).

To Brenda L. Buﬁm, a right to divert 0.02 cfs, 3.51 acre-feet per year for the irrigation of
2.04 acres in Lot 2 of Short Plat 88-49, being within the E%SEVNEY; of Section 12, T.12N,,R. 17
B.W.M. (Parcel #171212-14406).
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To Elizabeth W. Bray, a right to divert 0.03 cfs, 5.4 acre-feet per year for the irrigation of
3.14 acres in Lots 3 and 4 of Short Plat 88-49, bemg within the EV2SE%NEY: of Sec‘uon 12, T.12
N, R 17 E.W.M. (Parcels #171212-14407 and 14408).
Answer No. 75 - Nellie C. Burks, et al.

There were no exceptions filed to the water rights confirmed for lands described in Answer
No. 75. However, AID-8A provided updated ownership information and the Court discovered an

error in one of the point of diversion locations in the Report at page 436, line 7%. Line 7% is

amended to des'crib'e points of diversion in the SWYNEY: and SEYNWYi of Section 12, T. 12 N., R,

17 E.W.M. and Peggy Madson is removed from line 1 and replaced with Nellie C. Burks, et al.
Additionally, the points of diversion are on Hatton Cree_k, so the Court amends line 2 to show

Hatton Creek as the source of water.

In sum, the right on page 436 i is modified to confirm a right to Nelhe C. Burks, et al., witha |

June 30, 1872 date of priority to divert 0.18 cfs, 31 acre-feet per year between April 15 and July 10

for the irrigation of 18 acres in the W4SEViNEY; of Section 12, T. 12N, R. 17 E.W.M. (Parcel

#171212~ 14005). The point of diversion on Hatton Creek is in the SWYiNEY and SEVANWY4 of
SectxoanTiiZN R. 17 EW.M. '

The Court also notes errors in AID 8A that had not been pointed out by any other party
The legal description for Answer No. 75 is 1dent1ﬁed in AID-8A asbeing in Section 10, when the

cor:ect section number is 12. Additionally, the Achepohl Class is identified as.7 when it actually is |

9 and the ;Sriority’ date is identified as 1870 when the correct ﬁriority date is 1872.
* Lastly, the Court had confirmed a junior right described in the Report at page 436, lines 12

fhrough 24. This right is withdrawn consistent with the ruling in the Special Issues section above.

{ Answer No. 76 -  James R. and Deborah Carmack

AID-8A identified new owners for the lands within Answer No. 76 that were confirmed a |

water right in the Court’s Report. The name on line 1-at page 421 is changed from Fred Trupp to.

| James R. and Deborah Catmack. AAdcii_tionaliy, one of the authorized points of diversion is on
‘Hatton Creek, so line 2 is amended so the source of water is Ahtanum Creek and Hatton Creek.

A junior right was also confirmed on page 421, lines 12 through 25. This right is withdrawn|

consistent with the Court’s ruling on jﬁnior rights set forth above in the Special Issues section.
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Answer No.-’f’ 7 Marcella Laramore, Et Al
‘ Felix David and Dari Melero
Dave Melero
Harland and Millie Clift
Marvin L. Birkby
Bar 56 LLC
David F. and Susan G. Myra
L. Jean Shockley
Charles E. and Cherie Vetsch, Jr.
The Court confirmed water rights for lands under Answer No. 77 and Ceﬁiﬁcates 102 and
126 (Report @ 211-214; 389, 399, and 412.). The United States took exception to the right
awarded on page 412 for those lands in Section 6 within Parce] #181206-33401-03, and -33406, for
lack of evidence of beneficial use. AID is not claiming a right to lands in Section 6 undéer-Answer
No. 77 and these parcels are not on AID-8A. On February 17, 2004, the United States withdrew its
exception. The Court rescinds the right confirmed on page 412, lines 1 through 11%. The Yakama
Nation also took exception to the rights awarded under Ahswer_No; 77. On February 18, 2004? the
Nation withdrew its exception. Ecology and the Vetsches reached a stipulation whereby Ecoiogy' '
agreed to not pursue its exception regardmg beneficial use. See Stlpulatlon dated January 26, 2004.
The rights the Court awarded have been further refined by AID by owner name, a spemﬁc
accounting of the number of irrigated acres each parcel is entitled to due to subdivision of other
parcels. The June 30, 1868, right described on n page 389, lines 1172 to 22 is replaced with the:
following two water rlghts
A right to Marcella Larambre, et al, for the diversion of 0.10 cfs, 17.61 acre-feet per year fot
the irrigation of 10.24 acres within the NE/4NEY, except the north 173 feet of the east 148 feet, and
except the south 970 feet, and except the east 25 feet for the county road right-of-way in Section 12,
T.12N,R. 17E. WM. (Parcel #171212-11003). ,
A right to Felix David and Dari Melero for the diversion of 0.05 cfs, 8.7 acre-feet per year
for the irrigation of 5.06 acres within the north 165 feet of the south 495 feet of the NEVANEY4,

except the east 25 feet for the county road rzght— f—-way in Section 12, T. 12N, R. 17EWM.

| (Parcel #171212-11005).

The two rights both hold a priority date of June 30, 1868 The season of use is April 15

through July 10. The points of diversion are:

1. 200 feet south and 1,500 feet west of the northeast corner of Section 12, being within
the NWY%NEY of Section 12, T. 12 N., R. 17 E.W.M. (Bachelor Creek)
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2. Within the SEYAaNWY4 of Section 12, T. 12 N, R. 17 E.ZW.M. (Hatton Creek)

AID also claimed rights for an additional 9.25 acres pursuant to Certificate No. 102 (1868)

all owned by Dave Melero. Those parcels are 171212-11401-04 (AID-8A). However there was no| -

testimony by Mr. Melero or by George Marshall regarding historic and current use. AID-35 does

' pertaln to the Melero’s claim under Answer No. 77; however, it was not entered into the record. As

these are newiy claimed acres, testlmony is needed.
" Parcel #171212-31004-05 was subdivided into eight parcels 1711212-31401 through |
31408. AID is claiming a right to Parcel Nos. 31401, 31402, and 31404 only. See AID-8A. The

following rights are based on Certificate No. 126 with a June 30, 1869 priority date. Two points of

diversion were authorized. One in the B%SEY of Section 11 and on the certificate there is a
handwritten notation identifying the source as Stanton Creek, however, the Court also reco gnizes
that Hatton Creek flows througﬁ this 80-acre tract. The second location is described at a point near
the west line of Go?emment Lot 2.in Section 12. The source of water at this point is not clear. This
could be either 1) an unnamed spring or Ahtanum Creek via a ditch that diverts water at a point
within Goveri)ment Lot 4in Section 16, T. 12 N,, R. 17 E.W.M. then conveys in a north and
easterly direction through Sections 135, 11 and into 12. '(SE~2 map, Inset A). The Court will rely on
the locations described in Certificate No. 126 and asks that AID verify the source. To achieve |
speczﬁcuy, the right on page 399, lines 12 through 23 i is replaced with the followmg rights:.

A right to Harland and Millie Clift to divert 0. 02 cfs, 3.44 acre-feet per year for the
irrigation of 2 acres within Lot 1 of Short Plat 96-161, being within the NE%SW of Section 12, T.
12N., R. 17 E.-W.M. (Parcel #171212-31401).

- - Aright to Marvin L. Birkby to divert 0.02 cfs, 3.44 acre-feet per. year for the irrigation of2
acres within Lot 2 of Short Plat 96-1 6 1, being withiri the NEVASWY of Séf:tion 12, T.12N,R. 17
E.W.M. (Parcel 171212-31402). |

A rlght to Bar 56 LLC to divert 0.54 cfs, 92.38 acre-feet per year for the irrigation of 53.71
acreé within- Lot 4 of Short Plat 96-161, within the NE¥4SW¥4 and Govemment Lot 2 of Section 12,
T.12N,,R. 17 EEW.M. (Parcel #171212-31404).

A nght to David F. and Susan G. Myra to dwert O 04 cfs, 6.88 acre-feet per year for the
irrigation of 3.64 acres within Lot 1 of Short Plat 90- 112 within Government Lot 3 of Section 12,
T. 12N, R. 17 E.W.M. (Parcel #171212-42401). '
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A right to L. Jean Shockley to divert 0.34 cfs, 57.83 acre-feet per year for the irrigation of
33.62 acres within Lot 2 df Short Plat 90-112 (Parcel #171212-42402, 4.36 acres) being within the
NWY:SEY: of Section 12 and within Lot 4 of Short Plat 90-112 (Parcel No. 171212- 42404, 29.26
acres), being within the NW%SEV; and Govemment Lot 3 of Section 12, T. 12N, R. 17 E. WM.
A right to Charles E. and Cherze Vetsch Jr. for the diversion of 0.26 cfs, 43.91 acre-feet per
year for the irrigation of 25.53 acres Withln Lot3 Qf Short Plat 90-112, within the NWYSEY: of
Section 12, T. 12 N.; R. 17 BE.W.M: (Parcel #171212-42403).
| The priority date for the six rights described above is ;‘fune 30, 1869. The season of use is
April 15 through July 10. The two points of diversion are authorized:
1. Within the E¥2SEY. of Section 11, T. 12N, R. 17 E.W.M.
2. A point near the west line of Government Lot 2 in Section 12, T. 12 N, R. 17 B.W. M.
“AID al-so cléirhs that Parcel No. 171212-13403 was analyzed under Pope 77 but needs to be
under Pope 78 (AID 8A, hstmg for Pope 78). After a review of Answer No. 77, the Court cannot

find any analysis of this parcel under Answer No. 77.

Answer No. 78 - Bob E. Bohannon
Donald Rennie
Donald & Lorena Rennie
Curtis L. & Peggy Carter
Federal National Mortgage Association
Dale E. & Pamela Jackman
Charles L. & Marjory Walion
William B. & Susan D. Farris
Tania & Troy Reynolds
Todd P. & Lavina Record

The Court confirmed a senjor tight under Answer No. 78 for lands covered by Certificate
Nos. 99 and No. 100, with a priority date of June 30, 1868, to divert 1.26 cfs, 216.38 acre-feet per
year from April 15 through July 10 for the irrigation of 125.61 acres in Section 12, T. 12 N., R. 17
E.W.M.. SeeReport @214-216. - | |

The United States and the Yakama Nation took exception to the number of écrés authorized
for irrigation for the lands described in the answer. As a result of the information proﬁded by AID
in its response .to the US exception, the United States withdrew its exception to Aﬁs‘wer No. 78.
The exception was scheduled to be heard February 17, 2004, and on that daj;e the United States

affirmed it had withdrawn the exception. There was discussion about the need for evidence or
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| 78. However, one parcel was identified that was omitted from the stipﬁla’_cion. That parcel is owned

392 of the Report and confirms the following righ’fs:consisieﬁt 'with the stipulation, with the addition|

NWUNWY, W%NE%, NWWNEY and SWY%NWY4 of Sec’uon 12 SWYSEY; of Section 1;

whether the Yakama Nation éxception would be settled as part of a stipulation, but no action was
taken. |

On Aprﬂ 14, 2005, the Yakama Natlon and AID ﬁled a stzpulation that reselved YN
Exceptlon No. 34 to water rights confirmed for several answer numbers, including Answer No. 78.
The stipulation asked the Court to confirm a right to irrigate 106.15 acres for the lands deseribed in
Answer No. 73 and divided that acreage between the parcels identified as being wifhin Answér No.

by Todd T. and Lavina Record and Mr. Record appeared to testify in support of a right for his land.
The YN stated there was no objection to the Court consideriﬁg the evidence for this land and, if
appropriate, confirming a right in addition to that identified in the stipul_aﬁqn. Exhibits AID-98, 99,
and 100 were entered into the record.

~ The RecordsJown Parcel #171212-21421, which is 6.21 acres in size and lies within the
NEV:NWY% of Section 12, T. 12N, R. 17 E.WM. They irrigate 5 acres of grass hay using an
irrigation system that was in place when the land was purchased_. M. Record testified to the past
ownérs{ of the land from 1988 to the time he purchased in 2001. AID-98 isa statement from Fred -
Krﬁmpeck, who owned the land from 1991 - 1996, that he had irrigated the land during his
ownership with Watér diverted from Bachelor Creek. The Iand is part of the former Wiley Ranch -
and is within the place of use of Certificate No. 100. The addition of the five acres irrigated on the
Record property to the 106.15 acres identified in the stipulation is within the water right the Court
found based on the evidence presented in 1994. The Court withdraws the right described on page

of the Record parcel. All of the rights have a priority date of June 30, 18_6'8, a period of use from
April 15 through July 10 and points of diversion on Bachelor and Hatton Creeks located in the -

SYNEYs of Section 11, allin T. 12N, R. 17 E.W. M A couple diversions are not actually on any of
the creeks as they are located today; however, they are authorized diversions on the certificate.
To Todd P. and Lavina Record, a -righf to divert 0. 05 cfs, .8 6 acre-feet per year for the
irrigation of 5 acres in Lot 3 of Short Plat 88-56, being Withln the NE%NW% of Section 12, T. 12
N, R. 17EWM. (Parcel#171212 21421). - ‘
To Bob E: Bohannon, a right to divert 0.77 cfs and 131 89 acre-feet per year forthe
irrigation of 76.68 actres within the following two parceis. SWYSEY4 of Sectxpn i, T.12 N,

4
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R. 17 EEW.M,, except railway right-of-way (Parcel-#171201—4300'1 , 38.7 acres) and in Lot 4 of
Short Plat L-15, being within the NWViNE of Section 12, T. 12N, R. 17 E.W.M. (Parcel
#171212-12401; 37.98 acres). | o

To Donald Rennie, a right to divert 0.05 cfs, 7.74 acre-feet per year for the irrigation of 4.5
acres in the west 330 feét of the N"2SWViNEY; of Section 12, T.12N.,,R. 17E-W.M,, tPa:rcel
#171212- 13004)

To Donald & Lorena Rennie, a right to divert 0.14 cfs and 24.42 acre-feet per year for the
irrigation of 14.2 acres within the followmg three parcels: ‘

The east 330 feet of the west 660 feet of the S%2SWYNEY: of Sectlon 12, T. 12 N., R. 17
E.W.M., (Parcel #171212-13001, 4.5 acres);

The west 330 feet of the S1.SWINEY4 of Section 12, T. 12 N.,R. 17 E W.M. (Parcei
#171212-13003, 5 acres).

Lot 3 of Short Plat L-15, being within the NW¥%SWYNEY: of Section 12, T. 12N, R. 17
E.W.M., (Parcel #171212-13403, 4.7 acres).

To Dale E. and Pamela Jackman, a right to divert 0.02 cfs, 3.25 écre«feet per year for the
ifrigation of 1.89 acres-in Lot 2 of Short Plat 88-56, being within the NWYNWYNWY; of Section
12, T. 12N, R. E7EWM (Parcel #171212-22420). ‘ | |

To Charles L. and Marjory Walton, a right to divert 0.04 cfs, 7.59 acre~feet per year for the

irrigation of 4. 41 acres in Lot 1 of Short Plat 88- 55, being within that portion of the NW¥NW% of
Section 12, T. 12N, R. 17 E.W.M. Iymg north of McCulIough Road and South of Hughes Road

(Parcel #171212- 22421)

To William B. and Susan D. Farris, a righf to divert 0.02 cis, 3.04 acre-feet per year for the
irrigation of 1.77 acres in Lot 3 of Short Plat 88-55, being within the NWY%NW% of Section 12, T. -

12N., R. 17 EEW.M,, (Parcel #171212-22422).

To Tania and Troy Reynolds, a right to divert 0.02 cfs, 3.78 acre-feet per year for the
irrigation of 2.2 acres in Lot 4 of Short Plat 88-55, being within that portion of the NWY%NW% of
Section 12, T. 12 N., R. 17 B.W.M,, lying south of McCullough Road (Parcel #171212—22423).
Answer No. 79 - Bobbeite Ewing |

There were no exceptlons filed to the water right confirmed for lands described in Answer ‘
No. 79, however the Yakama Nation in the Declaration of L. Niel Allen filed on April 25, 2003
did indicate that fewer acres were being irrigated W1th1n Answer No. 79 than originally confirmed.

However, during the Supplemental hearing no ev:dence was brought in support of this position.
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The Court in its review of the record discovered an error in the Section number for the point
of diversion. The Report states it is in Section 12. Report @216, 217, 395. However, Certificate
No. 120 authorizes a diversion in Section 11, not Section 12, Hatton Creek flows through this area,
Ownership. of the land has also changed. Based on this information, the Court wili correctthe
Report atp. 395 as follows: line 18 to Hatton Creek, line 23 to the NESEY4 of Section 11, T. 12
N,LR.17EW. M. and line 17 to Bobbette Ewing.

Answer No. 80 - William Faton
' William Hipuer

The Yakama Nation filed their Exception No. 35, to this right, but withdrew the exception
prior to the hearmg At the time of the ev1dent1ary hearing, the two parcels within Answer No 80
were both owned by William Eaton and a smgle water right was confirmed to Mr. Eaton.: He has
since sold one of the parcels to William H1pner and the Court finds that it would more efficient to
divide the water right between the parcels in the manner described in AID-8A.

| Thereforé, the water right described on page 387, lines 1 through 10 is replaced with the

followmg two water rlghts for use of Bachelor and Hatton Creeks, each with a pr1or1ty date of June
30, 1868 season of use from April 15 through July 10 and points of diversion located near the west
line of the NWYANWY4 of Section 12 and 500 feet west of the cast line of the SW%NW% of -
Sectidn 12, T. 12N, R. 17 E.W.M. The Court notes tha‘t‘the second diversion location does not
appear to actually be on a creek, but is closest to Hatton Creek:

To William Eaton a right to divert 0.02.cfs, 3.44 acre-feet per year for the irrigation of 2
acres in Lot A-1 of SP 81-37, Wiﬂ’lln the EYNEYNWY% of Section 12, T. 12 N., R. 17 E.W.M.

I(Parcel #171212—21405)

To William Hipner a right Wlth a June 30, 1868 date of priority to dwert 0.02 cfs, 3.44 acre-
feet per year for the irrigation of 2 acres in the south 390.5 feet of the north 440 feet of the west
111.5 feet of the ENEYNWY of Section 12, T. 12N, R, 17 E.-WM. (Parcei #171212-21002).
Answers No. 81 thmugh 89 -- No Claim

Answer No. 90 - Anna Marie & Paul Morton (Claim No. 0863)

- The Mortons and the United States entered into a stipulation whereby the parties agreed that

certain parcels were irrigat‘ed By ground water and not by surface water. Those parcels are 181208-

12006, 181208-12012, 181208-21401 and 181208-21402, which is the entire place of use for the -
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‘|| water right described in the Report at pages 390 and 391. Therefore, the rights as set forth on those

pages are withdrawn, resolving the United States’ exception to Answér No. 90.
Answers No. 91 through 95--  No Claim

Answer No, 96 - George R. & Bernice Hammermeister
' Bernard F. & Linda J. Hammermelster
Robert Gimlin
Jeffrey M. & Erin J, Thomas .
Richard Donaldson
Denise & Lisa Hopkins
Clara Wolff

_ No exceptions were filed to the water right confirmed for lands described in Answer No. 96.
However, one parcel was subdivided so AID presented evidence to show the current parcel numbers| -

associated with the answer, George Marshall testified at the suppleméntal hearing and referred to

‘the"portion of AID»SA that provides information on the lands described in Answer No. 96.

The Court confirmed a water right with an 1870 priority date fof irrigating 45.38 acres for
the Answer No. 96 lands. Report @) 222 At the time of the 1n1t1a1 hearmg, the land was owned by
three 1nd1v1duals and one right was conﬁrmed AID-8A contauns sufﬁc:ent mformatzon to allow
the water right to be d1v1ded among the current Iandowners which now number seven. Therefore,
the Court withdraws the right described on page 413 of the Report, lines 12 - 23 and confirms the
followzng water rights, all with a priority date of June 30, 1870, a season of use of April 15 through
July 10 and with a point of diversion on Bachelor Creek located near the southwest corner of the -
EY%SEY% of Section 1, T. 12N, R. 17EEW.M.:

To Clara Wolff aright to divert 0.10 cfs, 16.91 acre-feet per year for the ngatmn of 9.83
acres in the south 330 feet of the north 1992 feet of the E%SEY of Section 1, T. 12 N, R. 17
E.W.M,, except the east 25 feet for road (Parcel #171201-44003)

To Bernard F. & Linda J. Hammermeister, a rzght to divert 0.09 cfs, 15.7 acre-feet per year
for the irrigation of 9.13 acres in that portion of the E¥4SEY: of Section 1, T. 12 N, R. 17 E.-W.M. _
described as follows: Beginning 787.27 feet west of the east quarter corner of Section 1; thence S
33°30” E 1055 féét iﬁlore'of less to the south line of Lot 3 of Short Plat 88-41; thence northeasterly ‘
to the soﬁmeast comef of Lot ,3;'thenée N 00°3(° W 737.59 feet; thence Wés.t 1‘0; the point of
beginnihg-; except the north couilty road rigﬂt-—oﬂway (Parcel #171201-41402).
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irrigation of 0. 75 acres in Lot 4 of Short Plat AF 7202591, bemg within the SE%SE% of Section 1,

To George R. and Bernice Hammermeister, a right to divert 0.18 cfs, 30.15 acfe—feet per
year for the irrigation of 17.53 acres in Lot 3 of Short Plat 88-41, except the east 480.48 feet (Parcel |
#171201-41403), being within the NEYSEY: of Section 1, T, 12N, R, '17 E.W.M.

To Robert Gimlin, a right to divert .01 cfs, 2.06 acre;foot per year for the irrigation of 1.2
acres in that portion of the E¥SEY: of Section 1, T. 12 N., R. 17 E.W .M. described as follows:
Beginning 479.9 feet north of the southeast comer of Section 1, thence N 89°30” W 502.5 feet;
thence N 206 feet; thence S 89°30° E 502.5 feet; thence S 2()6 feet to the point of begmmng, except
the E 25 feet for county road right-of-way (Parcel #171201-4401 .

Tol effrey M. & Erin J. Thomas, a right to divert 0.01 cfs, 1.29 acre-feet per year for the

T.12N,R. 17E. W.M. (Parcel #171201-44408).

To Rlchard Donaldson, a right to divert 0.06 cfs, 10.78 acre-feet per year for the irrigation of]
6.27 acres in Lot.1 of Short Plat 7202591, except the east 106 feet of the north 206 feet, being
within the SEY4SEY: of Section 1, T. 12 N.,.R. 17 E.-W.M. (Parcel #171201-44409).

To Denise ahd Lisa Hopkins, a right to divert 0.01 cfs, 1.29 acre-feet per year for the
irrigation of 0.75 acres in Lot 2 and the east 106 feet of the nortﬁ 206 feet of Lot 1 of Shott Plat .
7202591, being within the SEViSEY: of Section 1, T. 12 N.,R. 17 BE.W.M. (Parcel #171201-44410).
Answer No, 97 -~ No Claim

Answer Ne. 98 - John & Pamela Bohannon .
' Russel & Darlene Bohannon
Robert E, Bohannon .

_ The Court confirmed a consolidated water right for Answer No. 98 lands. AID-8A contains
sufficient infonhation to divide the water rigﬁt described in the Report, page 403, between the three
landowners. Therefore, the water right on page 403 is withdrawn and répiaoed with the following
three water rzghts all with a priority date of June 30, 1870, a season of use from Apn} 15 through
July 10 and a point of diversion on Bachelor Creek located 750 feet nofch and 430 feet west from
the center of Section 10, being in the SEVANWY4 of Section 10, T.12N.,R. 17 E.W.M.:

To John & Pamela Bohannon a right to divert 0.15 cfs, 25.75 acre-feet per year for the
ngatmn of 14.97 acres in that portmn of the EYsSWY; of Section' 1, T. 12N, R, 17 E.W. M., .
described as foil_ows_. Beginning 1200 feet north of the south quarter corner of Section 1; thencé‘
wesf 765 feet; thence south 1200 feet; thence N 89°27°40” W 160.92 feét; thence N27°40” W
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1523.25 feet; thence N 75°26°25" E 517.04 feet; thence N 7°33’33?’ W to the south line of Ahtanum
Road; thencé easteﬂy to the east line of the SW¥; thénce south to the point of beginning (Parcel
#171201-31006).

To Russel and Darlene Bohannon aright to divert 0.40 c:fs 68.82 acre- feet per year for the
irrigation of 40.01 acres in the following two parcels: That portion of the SW¥% of Section 1, T. 12
N., R 17 B.W.M. described as follows: Beginning at the southeast corner of the SW¥ of Section 1;
thence N 89°27°40” W 925.92 feet; thence N 27°40” W 1323.25 feet; thence N 75°26'25” E 517.04 } |
feet and the true point of beginning; thence S 75°26°25" W 517.04 feet; thence S 27°40” E 1523.25
féet; thence N 89°27°40” W 531.57 feet; thence N 27°40” W 1223.51 feet; thence S:89°47°41” E
331.28 feet; thence N 27°40” W 371.75 feet; thence N 75°26°25™F 223.55 feet; thence N 27°40” W
to south county road right-of-way; thence easterly along right-of-way to a point N 07°33°35” W of |

the true point of beginning; thence S 07°33°35” E to the true point of beginning, except right-of-
| ways (Parcel # 17 1201-31008) AND that portion of the E"2SW' of Section 1, T. 12N, R. 17

E.W.M. lying south of the county road right-ofsway and EY2SWYSWYa lying east of the following
described line: Beginning N 89°27°40” W 1457.49 feet of the southeast corner of the SW¥; thence
N 27°40” W 1223.51 feet; thence S 89°47°41” E 331.28 feet; thence N 27°40” W 371.75 feet; |
thence N 75°26° 25" £ 223.55 feet; thence N 47°40” W to the south county road right-of-way and
end of said line, except r1ght-»of~ways (Parcel #171201-3 1009)

To Robert E. Bohannon, a right to divert 0.15 cfs, 25.82 acre-feet per year for the irrigation
of 15.01 acres in that portion of the EVASWY of ‘Section'l, T. 12N, R. 17 E.W .M. described as
follows: Beginning at the southeast corner of the SW' of Section 1; thence north along the east
line 1200 feet; thence west at right angies 765 feet; thence south parallel to the east line 1200 feet to
the south line; thence along the south line 765 feet to the point of begmmng, exce;pt right-of-ways

(Parcel # 171201-3400 1).

The Court had previously confirmed a ju‘nior water right for lands described inlAlnsWer No.
98 and this right is descﬁbed on page 404 of the Report. As discussed in the Special Isstes seétion
above, the Court has reconsidered its position on junior rights and withdraws the right on page 404.
Answer No. 99: Gary Miller . o

- At the 1994 hearings AID did not make a claim for lands under Answer No. 99. AID/Gary
Miller filed a late exception seeking a junior right only, as no right was confirmed in Ahtanum Il

under Answer No. 99. Gary Miller testified on behalf of his claim stating he irrigafes about 4.5

N
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| acres and waters stock from the Hugh Bowman diteh. There is a 1.5 hp pump in the ditch to divert |

water to his property There are solid-set sprinklers running east to west and hand lines running

north and south in the pasture There are also faucets around the property to 1rr1gate other porﬁons o

of the land. Water use evidence dates back to the 1950’

Mr Miller owns 1and within the W¥%SEVSWYiSEYL and EV2SEVSWY4SEYs of Section 2, T.
12N, R. 17 EW.M. Pa;cel #171202-43401, -43402, and -43006. Mr. Miller traced ownership of
his land back to the Code Agreeme__nt. The 1908 Code Agreement signatory was S.V. Hughes.
Certificate No. 179 was issued to the Oregon Mortgage Company for 1.0 cfs for irrigation of 50
acres Withiﬂ the SW%EE%, N%SE%SE‘A, NYSEYSEYSEY, of Section 2, T. 12 N, R. 17 EW.M.
Answer No. 99 was filed by Charles and Barbera Bocz claiming a right to 9 inches within the

SEVASW¥SEYs of Section 2, T. 12N, R. 17 E-W.M. except the south 20 feet for road. However,

no right was confirmed in 4htanum [l under Answer No. 99, Under the Court’s prior rulings in its
Report, only a junior right could be considered for this property. -
AID made a claim for a junior right. Exceptions were filed regarding the issue of junior -

rights. Based on those exceptions and legal arguments, the Court has reconsidered its original

'decision will not be confirming junior rights. See Special Tssues Section above. The Court

DENIES the exceptlon and claim for a rlght for the Miller property under Answer No. 99,
Answers Ne. 180 through 1035 -~ No Clalm

Answer No. 106 - EugeneE. Carlson
o - Kenneth A. & Gina Marquis

In the initial Report, the Court found the evidence supported a conclusion a right existed to
irrigate 0.90 acre within the area described in Answer No. 106, R,epor_ti @ 224, The chhepohl
decree eonﬁrined' a Class 7 water right to IM. Snyder for the irrigation of' 39 acres in Government
Lot 2 of Sec’ao‘n 7, T. 12N, R. 18 E.W.M., which is the land described in Answer No. 106.
However, there was no certificate in the record for th1s water right. Thus, a rlght could be conﬁmaed
for m1gat1ng 0.90 acres if a certificate of water r1ght was presented durmg the exception hearmgs

AID filed an exception stating its intent to pay the necessary fees so the certificate could be
issued. Atthe supplemental hearig it identified Certificate No. 145 as the appropnate certificate
and AID-82 is a copy of documen;cs from the county showing that the eeﬁiﬁcaté, along with others
had beeo recorded. However, a eopy of the certificate was not offered into the record when_ this

answer number was discussed. AID was to bring in a copy and present at a later date, but the Court

Supplemental Report Re: Subbasin No. 23 -139

- /‘\.

-~



10

11|

12
“13
14
15
16
17
18
19
.20
21
22
23
24

25

cannot find where this certificate was presented. Additionally, AID-8A states that 8.9 acres are

‘Answer No. 107 - Reyal L. Schlepp

Schiepp. As aresult of the Court’s decision to reconsider its earlier ruling on junior rights, see.

-SpeCIal Issues section above, the Court withdraws the r1ght confirmed on page 415.

being irrigated within the answer, contrary to the 0.90 acres that the evidence at the initial
evidentiary hearing showed. There was no testimony or evidence offered to explain this differeﬂCe.

The Court will not confirm a water right for lands in Answer No. 106 until a copy of
Certificate No. 145 is placed in the record and until there is evidence offered to explain the
difference in acreage shown between AID-8 and AID-8A. The Yakama Nation’s objection to
issuance of the certificate was addressed in the Court’s Memorandum Opinion Re: Ahtanum Creek
Threshold Legal Issues, entered on October 8, 2003.

There were no specific exceptions to the water right confirmed for lands described in
Answer No. 107, however, AID-8A provided the name of the current owner of the land. The

claimant name on the water right in the Report at page 414 is amended at line 1 to Royal L.

Answer No. 108 -  Wayne Gohl

Answers No. 109 through 111~ No Claim

Although the Court recogniied'a right existed fof lands within Answer No. 108, no right v%as
confirmed due to the need for additional information. -AID filed an exception, but ultimately
withdrew its ciairh to a water fight for lands under Answer No. 108. Based on this, the United
States withdrew its exception. The Yakama Nation also had filed an exception (#37). AID’s

withdrawal of Answer No. 108 claim renders this exception moot.

Answer No. 112 -  Raymond A. Decoto

‘hearing.

The United States and the Yakama Nation filed exeepﬁons (YN Exception #38) to the water
right confirmed for lands in Answer No. 112, AID responded by reducing the claim so that instead \
of asserting a right to irrigate lands within 11 parcels owned By 8 landowners aright is being
asserted for only two parcels under a single ownership. The Court had conﬁrmed aright to 1r}:1gate
27.26 actes within Government Lot 1 of Section'7, T. 12 N., R.- 18 E-W.M., Report @ 229. AID is
now assertmg aright to 1mgate 18 acres, AID-8A. George Marshall ‘testlﬁed at the supplemental
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According to AID-8A, Raymond A. Decoto irrigates 18 acres in Government Lot 1 and that

is the total right be asserted for Answer No. 112. As a result of this, the United States withdrew its
exception. The documents submitted by the Yakama Nation and part of Niel Allen’s declaration

énd supporting documentation indicate ‘.chat‘22.97 acres wete being irrigated. However, since AID

is only ésserting a right to irrigate 18 aéres, the Court will confirm a right'consistent with AID-8A.
The right described‘ in the report at page 412, lines 12 through 25, is replaced with the

foIiowing right, also with a priority date of June 30, 1870, a season of use of April 1 through July

‘.10 and a point of diversion on Hatton Creek in the SE/ANEY of Section 12, T. 12N,R. 17

:E W.M.: To Raymond Decoto, a right to d;ver‘c 0.18 cfs, 30.96 acre-feet per year for the 1rr1gat1on
of 18 acres in Lots 3 and 4 of Short Plat B-133, being within Government Lot 1 of Section 7, T.12
N.,R. 18 EWM (Parcel #181207-22403 and 22404). | |

Answers No. 113 through 121~ No Claim

{Answer No. 122 - Craig Schultz Properties LLC

There were no specific exceptions filed to the water right confirmed for lands described in
Answer No. 122. AID- SA provided the current owner of the property, so the name on the water
right described in the Report @ 440, line 1 is changed to Craig Schultz Properties, LLC. 'In
response to Ecoiogy s request for clarification on the source of water the Court reviewed the .
identified points of diversion and discovered an error. The second diversion descnbed on line 8 as
being near the southwest comer of the SEV4SWV4 should be near the southwest corner of the
SEVNWY. Line 8 is ameﬁ_ded to i*eﬂeqt that correction. The Court also notes that this location is
1ot on any of the creeks; however, it is one of the locations described in the pribrvcertiﬁcate.
Answers No. 123 through 125- - No Claim

| Ainswer No. 126 -~ Craig Schultz Properties LLC

There were no exceptions filed to the water right confirmed for lands described in Answer

No. 126. AID did have George Marshall testify concerning new ownership of the land and

.consolidation of two parcels into one. Craig Schultz Properties LLC now owns the land and it isall}]

within Parcel No. 181203-41005. The water right described in the Report at page 439, lines 15.- 25
is amended so that the Claimant Name on line 15 is Craig Schultz Properties LL.C and the place of |

use on lines 23% to 25 is amended to read: The EVNEYSEY, except the east 25 feet and except the|
north 259 feet of the west 180 feet and except the south 500.69 feef of the north 1153.25 feet of the |
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‘the following two rights are conﬁrmed to Craig Schultz Piopeﬁies, Inc.:
‘A.htanum Creek for -the irrigation of 13 acres in the east 16 acres of Government Lot 7, Section 3,
135 (Parcels #181203-43401, 402, 403, 404, 405, 406, 407 and 408). The point of diversion is in

|1 the SEYASEY, (Government Lot 8) of Section 4, T. 12'N,, R. 18 E.W.M. The season of use is April

IAhtgnum and Bachelor Creeks for the irrigation of 2 acres in the NW¥%SEY: of Section 3, T. 12 N,,

west 174 feet of the east-199 feet, and except the north 30 feet for county road right-of-way; also the|- -
EY of Government Lot 8, except the north 25 feet of the east 25 feet (Parcel No. 181203-41005). ~|
The Court also notes that one of the authorized diversions is on Bachelor Creek, so line 16% is
modified to add Baphelor Creek as a source. | '

Answer No. 127 - Craig Schultz Properties, LLC
Court Claim No. 00026 Kimco Group, LLC

Theré were no specific exceptions ﬁiéd to the water right confirmed for lands described in
Answer No. 127, however, AID provided the name of the current owner of the land. When the
Court reviewed the Repoﬁ in order to identify the Water righ"[/ for Answer No. 127 lands, it
discovered an error had been made when the water right was desc;ribéd in the schedule of rights. On
pagé 233., lines 8 through 14, the Court intended to confirm two senior water rights. One for:the .
irrigation of 13 acres with an 1868 date of priority and a second for the irfigation of 2 acres with an

1872 date of priority. Therefore, the water right on page 432, lines 1 through 12 is withdrawn and
With a June 30, 1868 date of priority, a right to divert 0.13 cfs, 22.36 acre-feet per year from)|

T. 12 N., R. 18 E.-W.M., now knows as Lots 1-4 of Short Plat 85-136 and Lots 1-4 of Short Plat 85-

15 through July 10. ‘ )
With a June 30, 1872 date of priority, a right to divert 0.02 cfs, 3.44 acre-feet pet year from

R.18 E.W.'M., excépt that i)oﬂion lying east of the foilowing desc;ribed line: Beginning 1364.9 feet
west of the northeast corner; thence S 00°35” E 1320.7 feet and the end of said line (Parcel
#181203-42001). The point of diversion from Ahtanum Creek is near the southeast corer of
Government Lot 8 of Section 4 and the point of diversion on Bachelor Creek is near the southwest
corner of the SEVANWY; of Section 3, both in T. 12 N., R. 18 E.W.M. The season of use is Aprii 15}
through July 10. ) | '

Due to the Court reconsidering its earlier decision on junior rigﬁts, see-Special Issues éebt‘ion

above, the water riéht described in the Report on page 432, lines 13 through 25 is Withdra\'?vn.
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.An‘swer No. 130 -~ FElmey L. Rhodes

to coﬁﬁrm a senior water right fof the irrigation of 8 acres and a junior right for the irrigation of 1.5

-{| No. 130. However, the only information provided either through testimony or in AID~8A was

Answer No. 128 - Clark R, and Janet Johnson .

There were no exceptions filed to the right confirmed for lands described in Answer No.
128; however, AID prov1ded updated ownersh1p information. The claimant name on the water right
described on page 393, lines 12 through 21 is changed at line 12 to-Clark R. and Janet Johnsen
Additionally, AID-8A provided a more precise legal description, so the place of use at line 20 is
changed to read Parcel 1 of Book 79-0196, being within the NE%SWY of Section 3, T 12 N,
R. 18 E.-W.M., except the east 25 feet thereof for road (i’arcel #181203-31422). Additionally, the
Court has reconsidered its earlier ruling on junior rights, see Special Issues 'se"ction above, and,
therefore, Wlthdraws the right described on page 394, lines 1 through 12. "
Answer No 129 - No Claim

Robert W. & Carolyn A. Benner

The Court, following presentation of the evidence reiqfed to Answer No. 130, was prepared.

acres. See Report @ 236.. However, water rights were not conﬁrmed because there was no evidence
to show where water was diverted to serve the property. Certiﬁcate No 88 did not describe a point
of d1ver310n and there was no ev1dence presented to show where the landowners were diverting

water George Marshall testified on behalf of AID at the supplemental hearing regardmg Answer

updated ownership émd parce] number infomatiém. Lacking pbint of diversion information, the
Court will continue to not confitm a water right. | |

As discussed above in the Special Issues section, the Court had determined it W‘iﬁ not
confirm What has been characterized as “junior 'rights and the junior right, beginning on page 236,
line 22, is w:tthdrawn even if point of diversion information is prov1ded
Answer No. 131 -  No Claim

Answer No. 132 Donna Vetsch
R.E. Cornelius, etal.

The Court confirmed senior water rights pursuant to Answer No. 132 in the aggregate for 50
acres within three parcels: Parcels #171217-11001, 171217-14001 and 171217-12006 based on the |

following breakdown: June 30, 1866, right in the amounts of 0.16 cfs and 27.56 acre-feet p_er'year
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E.W.M. The points of diversion are within the SW/NE' of Section 17, the NW¥“NW? of Section

|| discussed later in this analysis. Repdrt @ 237—239;. 372, 405 and 406.

for.these two parcels. Ralph Saunders testified on behalf of the United States regarding his

east bqundary of Parcel 11001, approximately mid-point in the parcel. Mr. Saunders believed there

-(approxifnately 130 feet south and 770 feet west of the east quarter corner of Section 17). Both

the well on Parcel 14002. The parcels on this photo have a mountainous appearance due to the soil

for 16 acres located within the N%NE%NE%, being a portion of Parcel No. 171217-1 1001 in
Section 17, T. 12 N,, R. 17 E.W.M..; a second right holds June 30, 1870 priority date in the amounts
of 0.34 cfs, 58.57 acre-feet per year for irrigation of 34 acres within the SYNEY:NEY4, the north
22.40 acres of Lot 4 and 2.5 acre parcél Withih‘ the NWY:NEY all in Section 17, T. 12 N., R.. 17

18, and Lot 3 of Section 17, all in T.12 N., R. 17 E-W.M. A junior right was also confirmed and is :

" The United States took exception to this award based on lack of surface water facilities on
the properties and subsequently a lack of beneficial use of surface water from 1973 through 1998
(Exception No. 11).
L Parcels 171217-11 001 and 14001, Donna Vetsch
The United States agreed that Parcei Nos. 11001 and 14001 are irrigated, but there are no

visible surface water facilities for the parcels in question. The main question then is source of water

stereoscopic analysis of several aerial photos. .
US-388B is an aerial photo from ‘September 27, 1973. There is faint line visible on this map

that reflects some depth suggesting a ditch was once there. It was grassed over and ended at the

had been a historic diversion point at the headworks of this ditch as well as older furrows. US-388C
ils an aériai photé dated May 30, 1979, and the properties are ,siarirﬂde irrigated. If is Mr. Saunders
belief that both parceis are irrigated: from a well and pump due to the wheel line and pressurized-
system that can be seen on the photo. The well is within Parcel 14002. This map does not include
the creek or any dlStI‘lbUtiOn facilities, only a portion of Parceis 11001 and all of 14001.. Both
photos show irrigation on the parcels.

US-388E is a June 20, 1990 photo and US-388F is a Juiy 18, 1991, photo As marked on
US-388F, the Hatton Creek diversion point would be in the northern portion of Parcel 11001

photos show flow in Hatton Creek. No dltch is visible to either parcel However both parcels

showed signs of irrigation. The power poles were also visible at the loca‘uon of what appeared to be '

4
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Mr., Saunders also reviewed AID’s 2002 ortho photo, and the diversion point and conveyance ditch

be helpful in answering the question of contmued beneﬁmal use. Mr. Vetsch did not testify to a

use since 1991. Mr. Vetschreviewed US-394 (with Mylar attached). He stated there are small
' lateral ditches off this ditch to flood irrigate. In the pest those ditches have been disked over or

conditions and the result of historic ﬂoodihg from Hatton Creek; however, the parcels are in fact
fairly flat. - |
US-388G is dated September 18, 1995 and 1JS-394 is dated September 2, 1991, and both

photos show that Hatton Creek is dry which would not be unusual for that time of year.

was visibie. Mr. Saunders superimposed that ditch onto a piece of Mylar and attached it to US-394
(1991 photo). However, the ditch was not vxslbie on the'1991 photo without the Mylar overlay.
US-3881 is an August 10, 1998, photo and similar to other photos shows no surface watet
facilities. However, there is a road in the northem portlon of 11001. The propemes were irrigated.,
According to US-_-126, Parcels 11001 and 14001 were not irrigated from surface water in 1977.

- Based on the photos, it is Mr. Saunderé belief that a ditch existed prior to 1973. However,
between 1973 and 1998, there Were'no headworks, pump or distribution system from the creek
visible in the photos. Mr. Saunders visited the site jU.St prior to giving his testlmony and saw the
mam ditch but no laterals. Lackmg laterals to convey water and the flat terrain are hmltmg factors
in applymg water to the land. The current ditch follows a very\sumlar, yet faint line that can be
seen on the 1973 photos. The aerial photography did fiot show any pumps on Hatton Creek
although he acknowledged they could be removed when not in use. Several photos might support
this claim as they were taken late in the season (well after July 10™). .

‘ Jay Vetsch, brother-in-law of Donna Vetseh, testified on her behalf. AID offered a 2002
ortho photo showing the facilities (AID-94). The Vetsches have owned the property in question
since 1991; Mr. Vetsch has helped with farming the properﬁy since then, and with the passing of his
brother Ray in 2001, has worked fuil-tﬁne on thie property. Ahtanum Creek is the south border of
Paxce_'l 14002 and Hatton Creek is the north boundary of Parcel 11001. Mr. Vetsch testified to a |
eoﬁcrete diversion structure with a dam on Hatton Creek (blue “X” on US-388A). See also AID-94,

However, there was no testimony to establish when the concrete structure was installed which might

pump bemg either on the creek or removed from the creek. Mr. Vetsch stated that the ditch marked |
on US-388G was there since 1991. He also testified that there has been no five-year period of non- |

filled up in the fall to makelacce'ss through the fields easier. This may explain why they are not .
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visible on the later photos. On US-388G the distribution lines are marked in orange and the wells
with a green “X”.

Acbording to Mr. Vetsch, Parcels 11001 and 1400 1 are irrigated from Hatton Creck and a

: épring. Hatton Creek is used to flood irrigate 35 acres with 5 acres being subirrigated. - AID claims

a right to 35.13 acres within these two parcels (AID-8A). A spring is used for sprinkle irrigatidn on

these two parcels and it is located within Government Lot 3 of Section 17 (see state’s exhibit map

SE-2). The spring isin a low depression on Parcel No. 14002 that fills with irrigation i'unoff water.
There are tiles and a pump installed to pump the water back up to the fields. This.source of water

has been called _spring, awell,and a suinp well. This is the source of water that Mr. Saunders

believed to be a well and is circled on US-388G. The Court is unable to make a judgment on the

source of water with the current evidence. If AID/Vetches believe it to be surface water, then this
adj'udicatibn is the proper forum to address the claim to natural surface waterls'. One of the locations

authorized on Certificate No. 175 is Government Lot 3 of Section 18, and there is a spring in that

_Eocation. If it is a well, then the St:itc’s Ground Water Code controls. See RCW 80,44,

- Applied irrigation water flows down to the spring area and Mr. Vetsch pumps that water |
back up to the place of use. This reﬁse of applied surface water (return flows) can be allowed
under the Supreﬁje Court’s rulings on use of return flows, which state in pertinent part: “The
appropriator’s rights in the particular molecules of diverted water do not necessarily end when the
water has been used once for irrigation. (Cites omitted.) An appropriator has a right to recapture
and reuse this WSRE7 water. . ..” Ecology v. Bureau of Reclaﬁzatién,' 118 Wn.2d 761, 827 P.2d

1275, 768 (1992). However, any naturally occurring surface waters in the spring area needs to be

authorized on any water right ultimately confirmed. In addition to Hatton Creek and the spring, the

Vetches also use two irrigation wells, one located in Parcel 11001 and the other in Parcel 14001,

1] both of which may have State-issued permits.

Mr. Vetsch has knowledge of the irrigation practices back to sometime in 1991; evidence
which answers the question of use of Hatton Creek from that point forward. However, the United
States has-argued non-use of surface water beginning in 1973. That means there is a periéd of 18
years (1973-1991) that must be addfessed. US-388B (May 1973), US-388E, (Tune 1990), US-388C
(May 1991), US-388F (July I991j énd US-394 (Sept. 1991) show no obvious sign of diVérsion or

7 WSRF=waste, seepage and return flows.
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distribution facilities. See also US-126 (no appaxenﬂy surface water irrigation in 1977).
Evidence/testimony of beneficial use of surface water during this period is needed. |
| 2. Parcel #171217-14002, Donna Vetsch

Parcel 14002 was originally placed on the “Not on Pope List” in AID-8. As such, there was
no analysis of historic beneficial use on this parcel. This parcel lies within Answer No. 132 and
Certificate No. 175. Parcel No. 14002 is 1rr1gated using wells and the spring pump The sprmg
pump can supply water to 40 acres in 14002. AID claims a right to 12: 62 acres (AID-8A).
Mr. Vetsch’s testimony supports surface water irrigation on this property from the spring, however,
his knowledge only dates back to 1991. Testimony regarding historic use is needed. Also, AID
must identify the source of water s_e_rvihg this property: awell ora spring. The issues Qf whether it
is naturally occurring surface water, return flow or ground water will need to be addressed.

o 3. Points of Diversion

The Court confirmed three diversion locations: W1thm the NW¥NEYs and Government Lot
3 of Section 17, and NWY%NWY of Section 18, all in T. 12N, R. 17 E.W.M. Report @372, 405.
Based on the Certificates of Change, Hatton Creek appears to be the authorized source of water.
Hatton Creek flows through the NWViNEY of Section 17 (SE-Z) Based on the location of where
the ditch diverts from Hatton Creek, the point of diversion would appears to be within the

\ NE%NE% of Secnon 17 not as author;zed in the NW¥%“NEY: of Section 17. If AID/MS Vetsch

elects to provide addmonal evidence regarding beneficial use between 1973 and 1991, and are

successfui in defending these rights, either AID or Ms. Vetsch will also need to file an application

for change to correct the point of diversion to the current location on Hatton Creek, if they have not

yet done so. : . , _
' 4. - Parcel #1 712i 7-120006, R.E. Cornelius, et al.

As aresult of AID’s response to the United States’ exception, on June 10, 2003, the
sovereign withdrew its exception regarding Parcel No. 171217-12006 which is owned by R.E.
Cornelius, et al. and a nght will be confirmed accordmg to the information found in AID 8A. The
Court confirms a portion of the rlght found on p. 405 to R.E. Comelius, et al., spemﬁcaily in the
amounts of 0.02 cfs, 3.87 acre-feet per year for Imgatlen of 2.25 acres W1th1n Parcel No. 171217-
12006 (AID-8A). This parcel is more particulatly described as; ‘

Beginning 25 feet south of the northeast corner of the NW%NE%, thence west 208 feet,
thence south 5 feet, thence west 50 feet, thence south 120 feet, thence southeasterly 255 feet
to a point 16.5 feet west and 351.13 feet south of point of beginning; thence south to a point
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765 feet south of the north line of Government Lot 3, thence east 16 5 feet, thence north to
begmmng
The priority date is June 30, 1870. Although the Court or1g1nally confirmed three points of |
diversion, it would appear that Hatton Creek may be the proper source. The Court will confirm the
diversion_p_oint within the NW¥%NEY: of Section 17, T.12N,R. 17 E.W.M._
| A similar problem may exist with the above described points of cﬁv'ersion for R.E.
Cornelius® portion of the water right as it does for Ms. Vetsches portion. If the Corneliﬁs’ use a

different point of diversion than described, a change application will be necessary to correct the

Tocation if AID or Mr. Cornelius has not yet done so.

The Court also confirmed j Junlor water right for these lands as well. Report @ 406 The

1{{ Court has recon31dered that ruling and herein demes any jumor right previously confirmed. See

Spe01a1 Issues sectlon above.
AnswerNo. 133~  Lynn Tobin
' Eugene Carpenter

| During the suppiementallhearmg on February 17, 2004, the AID withdrew its claimto a
water right for.lands under Answer No. 133. Based on‘this, the United Stat_eé withdrew its
exception. The Court had found on page 240 that rights could be confirmed upon submission of
evidence on'the soutce of water and point of diversion being uséd. That confirmation is withdrawn
és a restilt of AID not pursuing a claim for the lands desctibed in Aﬂswgr No. 133,

AnswerNo.134-  No Claim

Answer No. 135 - Russef E. & Darlene Bohannon

AID filed an exception to the place of ﬁse for the water right confirmed for An_swér No. 135
lands. The Court confirmed a senior right to ‘irrigate' 10.60 acres and a junior right to irrigate 1.6
acres for lands described in Answer No. 135. Report @241-242;380; 381. However, one of the
parcels within that answer was excluded from AID-8, resulting in the Court not identifying all the
applzcabie parcels that are owned and 1rr1gated by the Bohannons within Answer No. 135, Parcel
#181203-14413, which is Lot 3 of Short Plat 86- 4, was not identified. George Marshall testified at

{1 the supplemental hearing and exhibit AID-66 was entered.

Based on the information provided at the supplementai hearmg, the Court amends the water

, r1ght descrlbed in the Report on page 380 hnes 12 ﬁirough 23, so that the place of use begmmng on
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line 20 will read: Lots 1, 2, 3 and 4 of Short Plat 86-4, being within the SEY4NEY: of Section 3; T.
12N.,R. 18 EEW.M. (Parcels #181203-14411, 14412, 14413 and 14414).

" The Court confirms a right to Russel E. and Darlene Bohannon to divert water from
Ahtanum Creek in the amounts of 0.11 cfs, 18.23 acre-feet per year for irrigation of 10.6 acres
within Lots 1, 2, 3 and 4 of Short Plat 86-4, being within the SE%NE% of Section 3 T.12N.,R. 18
E-WM. (Parcels #181203- 14411 14412, 14413 and 14414),

< As discussed in the Special Issues section, the Court had determined in was incorrect to
confirm what has been called “junior rights”. Therefore, the right described in the Report on page
381, fines 1 through 15 is withdrawn, | o
Answer No. 136 -  James R. ]‘.’)e_‘cafo‘
o James R. and Darlene Decoto

Yakima Air Teriminal
In the stipulation between AID and the Yakama Nation filed on April 21, 2005, the Yakama

Nation Withdrew_its exception to this answer number (Yakama Exception No. 39). The Court
coﬁﬁrmed aright for lands owned by James Decoto and Willis Decoto. See Repoit @ 243, 385.

This land is described under Answer No. 136. The' confirmed place of use is as follows:

- Beginning 1,046.6 feet cast of the northwest corner of Government Lot 3; thence south 2081 N

feet; thence cast 1886.5 feet; thence north 2081 feet; thence west 1886.5 feet to the

beginning in Section 3, T. 12 N., R. 18 E.-W.M.; except beginning at eh northeast corner of
said tract; thence south 835 feet; thence north 80"30” west 344.6 feet; thence north 30°15°
west 888.8 feet to the north line of the Section; thence east to begmnmg Parcels #181203-
13001, 181203-14004. _

AlD, thr_ough AID-SA, divided up the right confirmed on page 385 of the Report to three -
parties. In addition to the lands owned by James Decoto and described above, the other land owners
are the Yakima Air Terminal and James and Darlene Dec;)to. AID claims both a senior and junior
nght for the Air Terminal lands described as: ; ‘

That portion of Government Lot 2 beginning at the southeast corner of Section 34, T. 13 N.,
R. 18 E.-W.M.; thence S 89° 48’24 E 99.2 feet to the true point of beginning; thence N 89°
48°24” W 257.72 feet; thence $ 0° 35’517 W 889.1 feet to center of Bachelor Creek; thence
northeasterly along center line 762.9 feet more or less to the line bearing S 30° 04°26” E of
the true point of beginning; thence N 30° 04°26” W 630.1 feet to the true pomt of beginning.
Parcel #181203-12003.

J ames R. and Da;rlene Decoto own the followmg described land:
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SEVANEY, except that part lying east of the following described line beginning S 89°59°05”

W 1085.26 feet of the southeast corner said subdivision; thence N 12715 E to north line

said subdivision and end of said line except that part lying north of the following described

line: beginning S 0°16” E 1012 feet of northeast corner of NEY; thence N 80°30°W to west
line of said subdivision and end of said line, except south 30 feet of county road right of
way. Parcel #181303 14004. :

Nelther Government Lot 2 nor the SEVNEY: of Section 3 are described in Answer No 136
or Certificate No 109. Both parcels lie to the east of Answer No. 136/Certificate No. 109 lands.
Lacking an answer number and certificate, no right can be confirmed for these lands.

AID claims both a senior and junior right for the James Decoto land totaling 55 acres. As
the James Decoto land is the only land described on Answer No. 136, the Court will confirm a right
for 50 acres. The right described on page 385 is affirmed. The Court will limit the right to Parcel
#181203-13001 and exclude Parcel -14004 as that is the parcel described on ATD-8A as owned by
James and Darlene Decoto and not within Answer No. 136. The Court confirms a water right to
James Decoto to divert from Bachelor Creek 0.50 cfs, 86 acre-feet for irrigation of 50 acres from
April 15 through July 10. The priority date is June 30, 1868. The point of diversion is within the
SEY:NWY4 of Section 3, T. 12N, R. 18 EEW.M. The place of useis:

Beginning 1,046.6 feet east of the northwest corner of Government Lot 3, thence south 2081
feet; thence east 1628.38 feet to the east line of the SWYNEY4, thence north 2081 feet;
thence west to beginning; except beginning 2927.2 feet east of the northwest corner of
Government Lot 3; thence south 835 feet; thence N 80°30” W 344.5 feet; thence N 30°15° W
888.8 feet; thence east to beginning, except beginning S 89°48°24” E 99.2 feet east of the
southeast corner of 181334-; thence S 89°48°24” W 356.92 feet; thence S 35°51” W 889.1
feet to center line of Bachelor Creek; thence northeasterly along center line 762.9 feet;
thence north 30°04°26” west 630.1 feet to beginning. (Parcel #181203- 13001).

The‘Court also awarded a junior right for these lands. Report @ 386. However, the Court
has since reconsidered its previous ruling that allowed for confirmation of _] unior rights. See Special

Issues section above. The right described on page 386 is withdrawn.

‘Answer No. 137 - Estate of Delmar F. Woerner

There was no exception filed to the water right confirmed by the Court for Answer No. 137
lands. However, the parcél that was confirmed thc;water right has been subdivided and AID has
presented evidence to show how the water right should be divided between the four parcels and

provided an updated legal description. George Marshall testified at the Supplemental Hearing.
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According to AID-8A, the Estate of Delmar F. Woerner owns four parcels that are now '
described as Lots 1, 2, 3 and 4 of Short Plat AF # 7030396, all of which lie in the west 1046.6 feet
of Government Lot 3 and the SEYANWY of Section 3, T. 12 N, R. 18 EW.M. The Court confirmed
a senior right for the irrigation of 20 acres and set forth in the Report on page 397, lines 13% to 23.
The Court notes that the landowner’s name Was misspelled in the Réport at pages 244 and 397. The
Court will amend the place of use beginning on line 224 to read: Lots 1, 2, 3 and 4 of Short Plat
A_F # 7030396, all of which lie in the west 1046.6 feet of Government Lot 3 and the SE%NW% of
Section 3, T. 12 N;, R. 18 E.W.M. (Parcels #181203~2§401, 21402; 181203-24400, 24401).

Also, Certificate No. 108 which is the basis for the right on page 397 has a hand-written
notation on the front that states the sou_rbe is Bachelor Creek. The right at page 397, line 14%is
changed to Bachelor Creek. ' ‘ '

The Court had also 'cqnﬁrmed a junior water right. As discussed above in the Special Issués
section, the Court has determined that “junior right'é” cannot be confirmed. Therefore, the right
describéd on page 398, lines 1 --14 of the Report is withdrawn., |
Answers No. 138 through 141 - No Claim

Answer No. 142 - Riley James Kelly.

There were 1o exceptioﬁé filed to the right confirmed for lands described in Answer No.

142. However, the Court has reconsidered its ruling concerning junior rights, see Special Issues

| section above; therefore, the water right described on page 417, lines 11 through 23 is withdrawn.

Answers No. 143 & 144 - No Claim

Answer No, 145 -  John and Judy Hartshorn
' Westwood West Corporation
. McAllister Field Ind, LLC

The Court found that a senior right could be confirmed for the irrigation of 20 acres and a
junior right for the irrigation of 24.31 acres for the lands described in Answer No. 1 45, Report @
250 - 251. However, although two water rights were awarded in the Achepohl decree -for these
lands, oniy_one certificate, No. 194, was in the record. The Court ruled that the rights would be -
confirmed if a copy of the miséing certificate was put in the record during the eXceptiojn phase for
the Report. AID took excéptien to righfs not being confirmed for the lands in Answer No. 145 and
as part of Exhibit AID-68 entered a copy cf the missing certificate. The cértiﬁcate apparently
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T.12N, R. 18 B.W.M. The certificate does not describe a pbint of diversion. Certificate No. 171 is|

| Binding Site Plan AF 7169990 (Parcel #181202-23408) and the NW¥% of Lot — 7A BSP 7254384

issued upon paym;nt of fees that were not previously paid. The Court denied the Nation’s
exception to Ecology issuing certificates in these circumstances. ‘See Memo Op. Re: Legal Issues.

| Certificate No. 171, with a priority date of 1870, authorizes the diversion of 0.80 ¢fs for the:
irrigation of 40 acres in the SW/4NWY4 of Section'1 and Lot 1 and the SEViNEY of Section 2,

for the lands that were missing a certificate duting the Court’s initial analysis of Answer No. 145
lands. Also, since the Report was ﬁled'\on,e‘of the parcels within Answer No. 145 has been divided
into three parcels. Land in Parcel #181202-23003 is now in Parcels #18 1202-23408, 23409, 23416.
Exhibit AID-8A breaks down the water right the Court found between six pa‘fcels.

As discussed on in the Special Issues section above, the Coﬁrt has reconsidered its position
on the existence of ‘j’unior’ rights” and found it was not appropriate to confirm such rights. The.
jliniof right previously recognizéd for Answér No. 145 lands will not be confitmed. ‘The Court
confirms the followiﬁg rights, all with a season of use of April 15 through July 10 and points of
divérsion within Go{rernment Lot3 of Section 2, and (}overnmentLot- 1 of Section 3, on Bachelor
Creek and Government Lot 8 of Section 4 on Ahtanum Creek, all in T. 12N., R. I8 EEW.M.-

To John Hartshomn with a priority date of June 30, 1871, a right to divert 0.05 cfs, 8.07 acre-|
feet per year fdr 1llzhe irrigation of 4.69 acres in the SWY%NEY of Section 2, T. 12N, R. 18 EEW.M,,
except the west 102 feet and except that portion lying south and east of the county road right-of-way|
(Parcel #181 202-13003). '

To John R. and Judy Hartshom with a priority date of June 30, 1870, a right to 0.05 cfs
9.12 acre-feet per year for the irrigation of 5.3 acres in the NW¥%SEVNEY: and the NE%SE_%NE%;
of Section 2, T. 12 N, R. 18 E.-W.M. (Parcels #181202-14011 and 14012). |

To Westwood West Corporation, with a priority date of June 30, 1871, a right to divert 0.09
cfs, 14.79 acre-feet per year for the irrigation of 8.6 acres in Lot 8 of SP 7137496 Amended by

(Amending BSP 7169990) (Parcel #181202-23416); all being within the SWYNWYi of Section 2,
T.12N,R. 1I8EWM. | | | |

To McAllister Field Ind. LLC, witha priority date of Jﬁnc 30, 1871, aright to divert 0..01'
cfé 1.32 acre-feet per yéar for the irrigation of 0.77 acre in Lot 9 of SP 7137496 Amended by
Binding Site Plan AF 7169990 (Parcei #181202- 23409), being within the SWYNW of Section 2,
T.12N,R. 18 E. W M.
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Answers No. 146 through 150 -  No Claim

Answer No. 151 - Congdon Orchavrds, Inc.

AID filed an exception to the Court not awarding a right for lands described in Answer No.
151. The lands described in Answer No. 151 were not included in the original AID-8 filed with the
Court prior to the 1994 hearings and evidence was not presented in support of a water right fbr these
lands. AID’s exception asks the Court to take evidence regarding the lands described in A;ISwer
No. 151. Dick Woodin, president and general manager for Congdon Orchards and George Marshall
testified at the supplemental heanng

Answer No. 151 was filed by Congdon Orchards and described five parcels as follows:
Parcel No. 1, the S"2NWY of Section 3_3, T.13N,R. I8 E.-W.M.; Parcel No. 2, the SEWSEY: of
Section 34, T. 13 N., R. 18 B.W.M_; Parcel No. 3, the NEXNW% of Section 34, T. 13 N, R. 18
E.W.M.; Parcel No. 4, the SWYiNWY of Section 34, T. 13 N;, R. 18 EEW.M.; and Parcel‘ No. 5, a
pdrtion of the SWYSWY; of Section 34, T. 13N, R. 18 EW.M. The answer also identified the
owners of the land when the 1908 Code Agreement was signed. Congdon Orchards continues to
own parcels 1, 2 and 5; however parcels 2 and 5 are irrigated solely with water withdrawn from
wells, so a claim is not being made in this proceeding for fhose parcels. ?arceils 3 and 4 are owned |
by the City of Yakima who is appearing on its own behaif in this proceeding and é.ppa‘renﬂy did not
file an excepuon to a right not being confirmed for these two parceis According to AID-86,
Answer No. 151 stated that 231 acres were owned and 119.7 acres were being irrigated.

Although Parcel 1 is the only remaining land within Answer No.151 that is owned by
Congdon Orchards and irrigated with surface waters, a righf under this answer number is also being
asserted for land in the NY2NWY and NWYNEY: of Section 33 — land that is not described in |
Answer No, 151, AID did not identify an answer that incfudes this land, nor was the Court able to

determine that this land is within any answer. According to Mr. Woodin’s testimony, the land in

the SYUNW¥4 of Section 33 is irrigated with water d1verted from Bachelor Créek and carried in the
Hugh Bowman Ditch. The parcel is 80 acres in 31ze with 77.55 acres being irrigated after removai
of areas covered by roads and buildings. The land has historically been planted in orchard and hay
and currently is back in-hay production... No other party is making a claim under Answer No. 151.
 Certificate No. 265 from the prior adjudication s appurtenant to this land. - With an 1877

priority date, the certificate authorized the diversion of 1.6 cfs for the irrigation of 80 acres in the~”
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SY:NWY of Section 33. The point of diversion is described as being- iﬁ Lot 4 of Section 5, T. 12 N.,
R. 18 E.W.M.; however, the Court reviewed ﬁaps that are in the record and Bachelor Creek does
not appear to flow through Lot 4 of Section 5, nor does any other surface water source. buring the
presentation of evidence in support of claims for other answer, AID has shown that the diversion
into the Hugh Bowman D'itéh is in Section 10, T. 12 N., R. 18 EEW.M. The Court directs AID to
p.rov'ide additional information on the diversion used to serve this property and any source of water |
that ma)} be located in Lot 4 of Section 5. Once the point of diversion information is submitted, the |
Court is prepared to confirm a right with a June 30, 1877, date of priority for the diversion of 0.78
cfs, 133.39 acre-feet per year for the irrigation of 77.55 acres in the S¥aSWYs of Section 33, T.13
N.;R. 18 E.W.M.(Parcel #181333-23001). The season of use is' April 15 through July 10.

A'right is also being asserted on behalf of Congdon Orchards for 80 acres in the N“ANWY4
aﬁd NEYNEYa of Section 33.'-This land is also in hay, having previously been an orchard. Water
from the Hugh Bowman Ditch is also uséd on a portion of this land. The total acreage irrigated is
approximately 122 acres; however, the northerly portion of the land is irrigated with water delivered
by Yakima Valley Canai Company. Mr. Woodin’s knowledge of irrigation on this land began in
1976 wilen he first began working for Coﬁgdon Orchards. It was a mature Qrchard :at that time.
Although information about this parcel is included in AID-8A under Answer No. 151, this land is
not described in Answer No, 151, nor did AID identify another answer that would include this Iand.

The Court concludes there is no.'_ranswer that covers this land. Certificate No. 266 form the

|| Achepohl adjudication is appurtenant to the land. It has a priority,day of 1877 and authorizes the
‘dii(ersion of 1.6 cfs for the irrigaitidn of 80 acres in the NYsN'W¥4 of Section 33. However, since the

land is not included in any answer, the Court cannot confirm a right for this'land.

The Court also notes that there was significant testimony about the contribution to the Hugh

| Bowman Ditch from sources other than Bachelor Creek. Mr. Marshall ‘testiﬁed that two warehouse,

one 6wned by Gilbert Orchards in Wiley City and the other by Clausen Fruit in the town of
Ahtanum, discharge Waief into the ditch. Mr. Marshall believes that the discharge is well water
ﬁsed iﬁ operatién of the warehouses. Additiohally, spill aﬁd return flows from the Yakima-Tieton
Irrigation District also enter the ditch. As a result, the Hugh Bowman Ditch will carry water after
July 10, even though the diversion‘ from Bachelor Creek is shut down. These water sources may
éentribute to the quantity of water that is available for use in the Hugh Bowman Ditch, but the

Court cannot confirm a right for its use.
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Answers No. 152 through 159 - No Claim

Answers No. 160 and 187 - R. Scott & Debra Roberts
' : R. 5. Roberts, et ux.
Dennis & Krystal Dale
At the initial evidentiary hearing there was no evidence submitted for lands described in
these two answer numbers. The stipulation filed on April 21, 2005, stated the parties had agreed
that the named parties collectively have a right tb irrigate 5 acrés within both answer numbers. The
stipulation itself provided no détails beyond the 5 acres. However, exhibit A-160/187 identifies that|
the 5 acres are within the 1andst owned by R. S. Robetts, et ux, and that the legal description for the
land is the S 672 feet of the WY%NEYSEY: and also the E 495 feet of the S 1147 feet of the said
subdivision, also the west 20 feet of the east 495 feet of the north 189 feet, except that portion north
and west of the county road right of way, and except beginning S 00°30° W 599 feet from the
northeast corner; thence N 00°30° E 150 feet of said subdivision; thence S 50°34” W 166 fee_t;
thence S 19‘509’}31 177 feet to Ahtanum Creek; thence northeasterly along creek to the point of |

|| beginning, all within Section 5, T. 12 N., R. 18 EEW.M. According to Exhibit A-160/187,
13

Certificate No. 85 from the Achepohl decree is appurtenant to thas land It is a right with a priority
date of 1867 and authonzed the diversion of 0.80 cfs for the n‘rzgauon of 40 acres in the
WYEYSEY; of Section 5, T. 12N, R. 18 EW M. The location of the pomts of diversion described
on the certificate is within the NE%SEY: and SEV4SEY; of Sec’uon 5 T.12N,R. 18 E.W. M which
places one on Ahtanum Creek and one on Bachelor Creek. The Court agrees that the lands
addressed in the stipiﬂétieri are within the plﬁce of use on Certificate No. 85 and confirms a right - |
consistent with the stipulation for the diversion of 0. 05 cfs, 8.6 acre-feet per year for the mxgaﬁon
of five acres with a priority date of June 30, 1867. The season of use is Apmi 15 through July 10.
Answers No. 161,162,163 - No Claim ‘ '

Answer No.164-  Frances E. Eno (Court Claim No. 00678)
Thomas Carpenter, Jr. (Trustee)

Thomas Carpenter, Jr as trustee for Frances E. Eno, responded to the exceptions filed by
Ecology to the Report of the Court. The Court heard the exceptions on February 25, 2004. '
Mr, Carpenter is represented by Charles Flower. Mr. Carpenter offered exhibits DE-298-305 in
support of his claim. The Eno claim is addressed in the Report @ 252-253; 3717.
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‘Tnvestigation Report, SI-50. This point is also on SE-2. This location does not match up with

Ecology’s first exception pertamed to proof of beneficial use. Ecology w1’chdrew that
exoeptlon In Ecology’s second exception it requested clarification on ownership of land. The
claim and water rights are held in the name of Thomas Carpenter, Jr. as trustee for Frances E. Eno.
Ecology had requested clarification regarding the source of water for this property. Mr. Carpenter
responded by saying “at this time the sources of Claim No. 0678’s surface irrigation water and
water right are Ahtanum/Bachelor Creeks.” Citing to “C” which is a copy of Achepohl Certificate |
No. 87. This lead Ecology to question if there had been a poiﬁt of diversion change and discussion
ensued on this subject at the.hearing. Appareﬁtly Mr. Carpenter does not use Bachelor Creek.

Certificate No. 87 authorized three points of diversion® all within T. 12 N., R. 18 E.W.M.
The ﬁrst'authqrized' point of diversion is located within the NE¥SEY of Section 5. In the Report,
this point is identified as No. 2 and specifically described as being 500 feet south and 10 feet west
from the east quarter corner of Section 5, being within the NE%SEY: (Report @ 377).  This places
the diversion point on Bachelor Creek and this point is no longer used. (RP @ 26).

, The second certificated point of diversion is within the NWY4SEYs of Section 8, where there
is no water course shown the State’s exhibit map, Inset A (SE-2). This pbint, as described on the
certificate, is south of Ahtanum Creek on the Yakama Reservation. The Court confirmed a point
located 500 feet south and 1200 feet east of the north quarter corner of Section 8, being within the
NWYNEY of Section 8. Eno/Carpenter stated this point mirrors the location on the State’s

Certificate No. 87. Although the seqohd point of diversion ob\}iously is described incorrectly, the
Court must adhere to Certificate No. 87°s location, unless a change had been approved by Ecology.
The claimants should contact Ecology’s Yakima Office to seck a -c'hange' in point of diversion
pﬁrsuant to RCW 90.03.380 if the diversion used is not within the NW¥SEY4 of Section 8.

The Court did not award a junior water right to Eno/Carpenter. The claimants now request a
junior water right for 7.25 acres based on the Court’s prior rulings. Both Ecology and the Nation
expressed concerns about timeliness. However, the Court has reconsidered its ruling on junior
rights, see Speciai Issues section above, and the Court DENIES Eno/Carpenter’s junior right claim.

" The Court cpnﬁrms‘ a right to Thomas Carpenter, Jr., as trustee for Frances E. Eﬁo, to divert

from Hatton Creek '0.7(‘) cfs, 120.4 acre-feet per year for irrigation of 70 acres from April 15 through

8 A spring branch within the NE'4SEY of Section 5 is authorized but no claim was made.
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July 10. The priority date is June 30 1867. The authorized pomt of diversion is located within the
NWYSEY of Section 8, T. 12N, R. 18 EEW.M. The place of use, derived from DE 304/AID 8Ais
the following land within Section 4, T. 12 N., R. 18 EW.M.: The NW%SW% and Government Lot
5, e_chuding the east 488 feet of the north 893 feet and except the north county road right of way
(62.3 acres). Parcel #181204-32004; and the Fast 488 feet of the north 893 feet of the NW%SW%,
except the north county road right of way (7.7 acres). Parcel #181204-32005.

Answer No. 165 -  No Claim

Answer No. 166 & 168 — Claims Withdrawn

At the supplemental hearing held on February 10, 2004, AID Withdrew its claim for water

| rights for the lands described in Answers No. 166 and 168. No evidence was presented at the initial

evidentiary hearing so no water rights were confirmed for the lands described in these two answers.

| Answer No. 167 & 169 -  No Claim

Answér No. 170 - Donald & Carol Tmmmell

The Court confirmed water rights for land described in Answer No. 170 Report @ 253,
400. The Yakama Nation (YN exception #41) and the United States filed exceptwns to these water
rights. During the supplemental hearing on February 10, 2004, AID withdrew its claim for lands
described in Answer No. 170. Therefore, th_e Court withdraws the water rights confirmed on page
400 to Donald and Carol Trammell, whicI{ resolves the two éxceptions.
Answer No. 171 - No Claim

Answer No. 172 - Jame& C. Ives

In response to Ecology’s request for clarification, the Court reviewed the right conﬁrméd for
lands described in Answer No. 172 in order to determine the appropriate source of water. The
point of diversion authorized by the cerﬁﬁéate is on Hatton Creck-.' The water right described in the
Report at page 416, lines 1 through 9 is amended on line 2 to reflect Hatton Creek as the source of
water.” Additionally, the Court fo’tmd a typographical error in the point of diversion resulting in the
need to amend line 7% to read Wlth;n the NEVANWY: of Section 17, T. 12 N, R. 17 E.W.M.

The Court has also reconsidered its decision on junior rzghts, see Special Issues section
abox}e, and the right describe in the Report on page 416, lines 11 through 22 is withdrawn. |
Answers No. 173, 174, 175 - No Claim
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Answer No. 176 -  Richard A. & Helen F. Skagen
Randall & Catherine Vanloock
AID filed an exception to the Court not confirming a water right for lands described in
Answer No. 176. AID-8, filed during the initial evidentiary hearing, did not include any
information about Answer No. 176, leading the Court to conclude no right was being claimed for
the land, Report @ 256, George Marshall, on behalf of AID, along with Richard Skagen and

| Randall Vanloock appeared at the supplemental heéring to provide evidence in support of a water

right for the Answer No. 176 land. Exhibit AID-72 was offered into the record. Ac;iditionaiiy, John
Rennie and Daniel Baggarley testified about their knowledge of water use on the land prior to it
being owned by the Swages and Vanloocks. l.

Answer No. 176 describes land in the NEY4SWY, I\E;E%SE%SW%, the east 75 feetof the |
north 581 feet of the NW%NW% and a portion of the NW4SWY4, all in Section 5', T.12N.,

R. 18 E'W.M. However, AID is asserting rights only for two parcels that are in the ENEVSWY4 '
of Settion 5. Thé land ié part of what was once called the Chisholm Ranch and Mr. Baggarfey and
Mr. Rennie both testified about water use on land that includes the parcels owned by the Skagens
and Vanloocks from the 1950°s until the 1980°s when the Chisholm family began selling off the
land. It was primarily used as pasture and hay ground for raising cattle. The Vanloocks purchaéed
their parcel in 2000 from the Chisholm family. They initially did not irrigate the land, but by the
time of the éupplemental hearing in 2004, had pﬁrchased a pump and irrigation equipment and were
prepared to-irrigé.te his parcel. The parcel is 4.54 acrlels. and AID-8A shows 4 acres that have been
irrigated. The Skagens purchased their parcel in 1990 aﬁd irrigate about 2 of the 4.54 acres.
Approximately half of the Skagen parcel is in the area described in Answer-No. 176 and the other
half is in the area described 1n Answer No. 178. AID-8A divides the 2 irrigated actes between the
two answer numbers, Mr. Skagens testified that the division was appropriate.

The OWner of the land when Answer No. 176 was filed was Almenia Heaton, who indicated |
that when the answer was filed 5.7 acres were being irrigated. The 1908 signor was-\Cyrus Walker,
who irrigated 30 acres. Ceﬁificate No. 222, with an 1872 date of priority, islsuedr as a result of
Achepohl and authorized the ir:igation of 75 acres in the NEV.SWYs and NWYSEY: of Section 5, T.
12N, R. 18 E-W.M. The point of diversion authorized is in the SWY%SW¥; of Section 5. Neither

of the two landowners testified to using a diversion in the SW¥%4SWV4 of Section 5, which would be |
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on Bachelor Creek, leading the Court to conclude that a prior owner changed the location of the
point of diversion without cdmplying with the change procedures in RCW 90.03.380.

Acéordihg to AID-8A, the only claim being made for lands within Answer No. 176 is for the
two parcels diécuséed above. A portion of Certificate No. 222 is appurtenant to land described in
Answer No. 178 and between the two answer ﬁumberé, rights are being asserted for the irrigation of
less than 15 acres. | | |

The Court finds sufficient evidence to confirm rights to the Skagens and the Vanloocks for

their Answer No. 176 lands. The Court confirms the following water rights on Bachelor Creek with{

a priority date of June 30, 1872, a period of use from April 15 through July 10 and a poin’é- of
diversion in the SWY%SW¥4 of Section 5, T. 12 N,, R. 18 EEW.M. Since this is not the diversion
being used, the landowners will need to comply with the change procedures in RCW 90.03.380.

To Richard A, & Helen F. Skagen a right to divert 0.01 cfs, 1.72 acre-feet per year for the
irrigation of 1.01 acres in the W of Lot E-3 of Short Plat 85-167, being within the EVANE/SW4
of Section 5, T. 12N, R. 18.,‘E.W.M. (Parcel #181205-31416). )

To Randall and Catherine Vanloock, a right to divert 0.04 cfs, 6.88 acre-feet per year for the '

irrigation of 4 acres in Lot E-2 of Short Plat 85-167, being within the EANEYSWY of Section 5, T.
12 N., R. 18 E-ZW.M. (Parcel #181205-31415). '

The Court notes that although AID-8A describes only the ébqve two parcels as the only land

within Answer No. 176 and irrigated with water from Ahtanum Creek, Exhibit AID-72 includes a |
rhap that highlights Parcel No. 181205-31414, along with the parcels owned by the Skagens and the
Vanloocks. There is no analysis of this parcel, nor is there an explanation 6f why it is highlighted.
Answer No.177-  No Claim = - |

‘-Ans'wer No. 178 - Dan & Teresa Baggdrley

Douglas & Audréy Nash
" Richard A. & Helen F. Skagen .
John M. & B. Brown Rennie
Du;f'ing the iﬁitial evidentiary hearing, there was no claim made for water rights for the lands
described in Answer No. 178 and the answer was not included in AID-8. This resulted in the Court
finding that a right was not being claimed for this land, Report @ 256. AID filed an exception to

put in evidence in support of a claim for the property described in this answer. Dan Baggarley,
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Richard Skagen Audrey Nash and John Rennie, aiong with George Marshall, tesﬁﬁed at the
supplemental hearing. Exhibit AID-74 was offered into the record.

- Answer No. 178, by Iva Wilcox and Oliver Chisholm, describes lands in the SEV4SEVSWY;
and the W%SEV;, except the east 310 feet of the north 150 feet, all in Section 5, T.12N,R. 18
E.W.M. According to.the answer, Cyrus Walker owned the land in 1908 and signed the.Code

Agreement. Two certificates from the 4chepohl decree describe portions of the Answer No. 178

|| lands. Certificate No. 92, with a priority date of 1868 authorizes the diversion of 0.96 ofs for the
‘irrigation of 48 acres in the SE%SWY and SWYSEY4 of Section 5 and Lots 2 and 3 of Section 8,

T. 12N, R. 18 EEW.M. The point of diversion described in Certificate No, 92 is in the NW%NW%
of Secﬁon 8, whiéh is on Hatton Creek. Certificate No. 222, with an 1872 date of pri;arity
authorized the irtigation of 75 acres in the NEVsS WY and NWYSEY of Section 3, T. 12 N,,

R. 18 E.W.M. The point of diversion authorized is in the SWY4SW¥ of Section 5, which would be
on Bachelor Creek. According to AID-SA Answer No. 178 couid' include a right to irrigate up to
30 7 acres; however the right being claimed is for the irrigation of 17.39 acres.

Dan Baggaﬂey and John Rennie are famﬂlar with the land from the 1950’s to the present. It '

1s part ofa la:rger parcel known as the Chlsholm Ranch. During their period of knowledge, the land | -

was used for irrigated pasture and hay. In the 1980°s subdivision of the ranch began.
The evidence is sufficient o allow the Court to confirm rlghts for the land identified in AID-|
8A lying within Answer No. 178. The testimony also leads the Court to conclude that the points of

diversion authorized by the cértiﬁcates are no longer used. However, there is no evidence that the

landowners C’bmplied with the change provisions of RCW 90.03.380, to legally change the location
for the pointé of diversion. 'Therefore, the water rights confirmed herein will authorize use of the
same diversions describéd in the appropriate certificate. The landowners should contact Ecology’s
Central Regional Office to seek authorization to use the ﬁoints of diversion presently being used.

The Court confirms the following rights with a June 30, 1868, date of priority, a season of
use from April 15 through July 10 and époint df diversion on Hatton Creek Iocatéd in the

| NWYiNWY of Section 8, T. 12 N., R. 18 E.W.M.:
23

To Dan and Teresa Baggarley, a right to divert 0.06 cfs, 10.73 acre-feet per year for the
irrigation of 6.24 acres in Lot 1 and 2 of Short Plat 97—9; being within the SE%SWY of Section 3,
T. 12N, R. 18 E.W.M. (Parcels #181205-34414 and 34415). |

Supplemental Report Re: Subbasin No. 23 - 160




10
11
12
13‘
14
15
16
17
18

19

20

21
22

23

24

25

- To Douglas & Audrey Nash, a right to divert 0. 003 cfs, 0.43 acremfeet per year for the
zmgatxon of 0.25 acres in Lot F-2 of Short Plat 85-168, being within the SW%SEY of Sec‘uon 5, T
12N, R. 18 EW.M. (Parcel #181205-43402).

The Court confirms fhe fol‘lowing rights with a June 30, 1872, date of priority, a season of
use from April 15 through July 10 and a point of diversion on Bachelor Creek in the SWY%SWY% of
Section5, T. 12 N., R. 18 EEW.M.

To Richard A. & Helen F. Skagen, a right to divert 0.03 cfs, 5.28 acre-feet per year for the

irrigation of 3.07 acres in that portion of Lot E-3 of Short Plat 85-167 lying in the NWYSEY: of

Section 5, T. 12 N., R. 18 E.W.M. (Parcel #_181205-3141_6). ‘

To Richard A. & Helen F. Skagen, a right to divert 0.03 cfs, 5.28 acre-feet per year for the
1mgat1on of 3.07 acres in Lot E-4 of Short Plat 85- 167 lying in the NWYSEY of Section 5, T. 12
N,R. 18 EWM. (Parcel #181205-42411).

To John M. & B. Brown Rennie, a right to divert 0.03 cfs, 4.4 acre-feet per year for the

irrigation of 2.55 acres in Lot C-4 of Short Plat 85-165, lying in the NW%SEY of Section 5, T. 12

N., R. 18 E.-W.M. (Parcel #181205-42409).
' The Court notes that in Exhibit AID-74 land owned by Ma;tthew Loranz and identified as
Parcel #1812035-42412 is also shown as using water within Answer No. 178 and is highlighted on
the maps that are part of the exhibit. However, AID-8A does not include the Loranz property as
land for which a water right is being asserted. Addifionaliy, there was no testimony about water use
speciﬁcally on the Loranz land, even though it appears fo be part of the former Chisholm Rénch.
The Court will not, therefore, confirm a right for this land. o
Answer No. 179 - Samuel Hull, et al, |

. Harlond B. Clift, Jr.

The AID filed an exception to the Court confirming only a junior right for the lands
described in Answer No. 179. Sam Hull, AID director/owner of a portion of the land, and George
Marshall testified at the supplemental hearing. Exhibits AID-31 and AID-75 were entered. -

Mr Hull provided considerable testimony about irtigation on the parcels that lie within
Answer No. 179 from the 1960°s to the present. - Mr. Hull’s tesﬁmony shows tha‘t'dnring the last
several years approximately 66 acres, which is all of the acres within each parcel, have been :
irrigated. However, the record from the initial heéring was that in 1908 only 35 acres were

irrigated. When Answer No. 179 was filed in 1957, 31:6 acres were being irrigated. Certificate No.

i
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82 from the prior adjudication is aﬁapurtenant to this land and authorized the diversion of 2.6 cfs for |
the irrigation of 130 acres in the SE¥SWY,, SWYSEY: of Section 11 and Government Lot 3 of
Section 14, T, 12 N.,, R. 17 E.W.M. This certificate is also appurtenant to lands lying in Answér
No. 215, which will be addressed below. The Court concluded in its first report that the right for .
lands in’ Answer No. 179 is limited to the number of acres being irrigated in 1908 which was 35
acres. The Court conﬁrmed only a junior water right for the irrigation of 35 acres because Answer
No. 179 stated that the 1908 owner of the land, Sophia Woodhouse, did not sign the Code

Agreement. The P(ipe Decree found that water rights could only' be rééogniZed for signors of the

11908 Code Agreement; so no water right was recognized for lands within Answer No. 179.

AID is challenging this finding of the Pope Court. Their research revealed that in 1908 the
land was occupied and farmed by Norman and Isabella Woodhouse, who did sign the 1908 Code

| Agreement. They argue that in light of this error, a senior right should be confirmed in this

proceeding. The Court has ruled that the Pope Decree is binding on individuals who were parties to
the proceeding, or their Sﬁccessors. The-owncrs of the Answer 179 lands clearly were parties to the |
proceeding, as they 'rcsponded with Anéwer No. 179. They apparently responded with incorrect

information that led the federal courts to detenniﬂe there was no water right for the land. This Court

cannot disturb this finding. This Court has no authorlty to consider new evidence that should have

| been presented to the Federal District Court. The Court has reconsidered its carlier ruling on Jumor

rzghts see Spemal Issues section above and will not conﬁrm any water right for lands descrlbed in
Answer No. 179. '
Answers No. 180 through 186 -  No Claim

Answer No, 188 - Adolpk'A. & Pauline L. Elhard

At the 1994 evidentiary hearing, there was no evidence presented for Answer No. 188, nor
was it included in AID-8 and the Court did not confirm a V\;ater-right for any of the iandsl described
in that answer. Report @ 258. AID filed an exception and presented evidence at the supplemental
hearing in support of a water right for a porti.on of the lands in Answer No. 188 and Adolph Elhard
and George Marshall testified. In addition to referring to the portion of AID-8A that addresses
Answer No. 188, AID also entered Exhibit AID-76.

Answer No. 188 was filed by Oral and Addie Brown for the EV2EY:SEY: of Section 5, T. 12
N.,R. 18 E.W.M. According to the answer, this land {vaé owned by M. C. Cope in 1908 and
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Mr. Cope signed the 1908 Code Agreement. -Certiﬁcate No. 86 from Achepohl with a priority date
of 1867, autherizes the irrigation of 40 acres in the E2E2SEY of Section 5. The points of - .
diversion described on the certificate are within the NW%SEY and NEY%SEY of Section 5 and the
NWYNEY: of Section 8, bothin T. 12 N., R. 18 EEW.M. The diversions in Section 5 are on
Bach_eior Creek and the éne in Section 8 is on Hatton Creek. ,
According to the evidence offered during the supplemental hearing, a right is only being
asserted for the lands currently owned by the Elhards -- 1.76 acre parcel. Mr. Elhard irrigates 1.5
acres of pastlire with water drawn from a sump that is very'close to Bachelor Creek. The Elhards
héwc owned the land since 1992, but lived aéross the street from it from 1977 t0.1991. Mr. Elhard
testified that during that period he recalls the land beiﬁg irrigated with handlines and sprinklers and

|| a dairy being operatéd on the site. The buildings associated with the dairy operation were old at the

time and Mr. Ethard estimates they were built in the 1920’s. ‘

The Pope Decree allowed for the irrigation of 30.64 acres within the 40 acres described in
Answer No. 188 and US-126, which is based on analys1s of a 1977 aerlai photograph shows 6.3
acres irrigated at that time.

The Court finds sufficient evidence to support confirming a water right to Adolph A. &
Pauline L. Elhard with a June 30, 1867 date of priority for the diversion of 0.02 cfs, 2.58 acre-feet
per year between April 15 and July 10 for the irrigation -of 1.5 acres in Lot 2 of Short Plat 92-45,

being a portién of EVaNEYSEY: of Section 5, T. 12 N, R. 18 E.-W.M. The point of diversion from

Bachelor Creek through a sump is located approximately 400 feet south and 550 feet west of the
east quarter corner of Section 5, being within the NE¥4SEY4 of Section 5.
Several other parcels are located within the area described in Answer No. 188, however,

according to AID, there is no water use from Ahtanum Creek on the other parcels.

Answers No. 189 and 190 - No Claim
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Answer No, 191 -  Ladie Saucedo _
William M. aml Billie J. Woodcock
Lisa Meushorn®
Gregory Gohl
Talbert & Shirley T aylor
Talbert William Taylor
Talbert Taylor '
’ Andrew W, and Cheryl A. Hanks
- Richard Nathlich
Garrison R. Lamarche
Scott E. and Tracy A. Feist
Phillip Moyer

The Court did not confirm a water right'iﬁ the Report for Answer No. 191 lands, asking AID

to submit a legal desc'ription for the place of use. The Yakama Nation filed an exception, their

|l exception #42, regarding beneficial use on certain Parcels in Answer No. 191. The AID, on behalf

of Answer No. 191 landowners, and the Yakama Nation informed the Court during the January 30,

2004 hearing that a stipulation was close that Would resolve the exceptions The parties agreed to

: postpone the hearing and rescheduie it for later should a stlpulatlon not be reached. The partxes did

not request reschedulmg and on April 21, 2005, a st1pu1atmn was filed resolving the Nation’s
exception. ’

The stipulation withdrew the claim by Talbert and Shitley Taylor, Talbert W1111am Taylor

™
and Talbert Taylor for a right on Parcels #181206-24410, 181206-24411 and 181206- 24412, while

identifying Taylor Parcels #181206-24507 and 24508 now being entitled to this right. Certificate
No. 214 is appurtenant to these lands. It authorizes a diversion from Ahtanum Creek/McGonagle
Ditch in Section 6. A more refined diversion location is needed, ata mimmum to the nearest

quarter-quarter, section, township and range. The Court is also not convinced that Ahtanum Creek

is the proper source. AID shall provide source information as well. Upon receipt of the requested

informatioﬁ, the Court is prepared to confirm a right to Talbert and Shirley Taylor to divert 0.02 cfs,
3.44 acre-feet per year for irrigation of 2 acres within the Plat of Ahtanum Cit}lr as follows: A

portion of Lot 1, Block 3 lying southerly of MéGonagIe Ditch and Lot 4 of Block 3 (Parcel

#181206-24507), and beginning at the southwest comer of Lot 4, Block 2, thence south 55 feet,

thence east 150 fe'et, thence north 25 feet, thence east 360 fee{, thence north 30 feet to the southeast

? John & Nancy Nelson (Claim No. 0203)

Supplemental Report Re: Subbasin No. 23 - 164




10
1
12
13
14
15
16
17
T
19
20
21
2
23
24

25

corner of Lot 4, Block 3, thence west to the point of beginning (Parcel #181206—24508). The

‘ cénﬁ'rmed) Ahtanum Creek as the source and with two points of diversion. See SE 8 (Volume 2 of

| with pointé of diversion from Bachelor Creek within the NW/4SEVSEY and Gillette Springs within

'930 feet of the east 250 feet in Section 6, T. 12 N., R. 18 EEW.M. (Parcel #181206 41004) The

priority date is June 30, 1877. The season of use is April 15 through July 10.

The stipulation included 1dent1ﬁcat10n of new landowners and land descnptlons associated
with the certificates that are appurtenant to Answer No. 191 lands. The Court identified several
certificates that appeared appurtenant to Answer No. 191.'% AID also matched certificates to lands.

The following right derives from Certificate No. 257 which authorizes (and the Court h

3). One is within the NWYSEY:SEY: of Section 6 and Bachelor Creek flows through this area. The
second is within the northwest corner of the N%SE%SW% of Section 6, and the_ headwaters of ‘
Gillette Spﬁng§ are locatéd here. Ahtanum Creek is some distance 1o the south. SE-2 (Inset A).

| The Court confirms a right to Ladie Saucedo to d_ivert 0.04 cfs and 7.10 acre-feet per year

the northwest corner of the N%SE%SW% both in Section 6, T.12N., R. 18 E.W.M. Mr. Saucedo is
authorized to irrigate 4.13 acres within the east 500 feet of the south 582 feet of the north 1291 feet
of the EV2EV.SEY, except the east 25 feet for county road and except the south 90 feet of the north

priority date is June 30, 1877. The season of use is April 15 through July 10.

The following right derives from Certificate No. 258. Certificate No. 258 authorizes
Ahtanum Creek as the source and the Court confirmed Ahtanum 'Créek. In reviewing this
Certificate (SE-8, Vélufne 2 of 3) and SE-2 (map, I.nset.Aj, the authorized point of diversion is
located within the northwest corner of the NYSEVSWY of Section 6, T. 12N, R. 18 EE-W.M. The
source in the northwest corner is the headwaters of Gillett/é Springs. The Court confirms a right to
Scott E. and Tracy A. Feist in the amounts of 0.01 cfs and 1.72 acre-feet per year from Gillette
Springs for irrigation of 1 acre within Lot 3 of Short Plat 95-106 in the SEY% of-Section 6, T.12N.,
R. I8 E.W.M. (Parcel No. 181206«41416) . The poipt of diversion is within the northwest corner of|
the N¥%SEVSSWY; of Section 6, T. 12 N, R, 18 E.W.M. The prxonty date is June 30, 1877. The
season of use is Aprﬂ 15 through July 10.

1 The Court originally identified Certificate 152 bemg appurtenant to tais land. However, it does not appear
appurienant to Answer No, 191 lands.
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The following rights deriﬁre from Certificate No. 168 and hold a June 30, 1870 priority date..
The Court confirmed Ahtanum Creek as the source. In reviewing Certificate No. 168 (SE 8, |
Yolume 1 of 3) and SE-2 (map, Inset A), the authorized point of diversion is located within the
northwest comer of the N2SE¥SWY4 of Section 6, T. 12 N., R. 1 8"'E.W.‘M. The source that
originates in this area is headwaters of Gillette Springs not Ahtanum- Creek Ahtanum Creek is S()me |
distance to the south. . The Court will use Gillerte Sprmgs as it is the source located in the above
descrlbed location, unless the landowner provided a more spemﬁc location.  The season of use for
all rights is April 15 through July 10. o

The Court confirms a right to Lisa Meusbom in the amounts of 0.05 cfs and 8.12 acre-feet
per year from Gillette Springs to.irrigate 4.72 acres within Lot 1 of Short Plat 85-218; also
beginning at the southeast corner of Lot 1, thence N 00°58° E 292.29 feet; thence N 89°59* 25”
255.05 feet; thence S 00°58” W 99 feet; thence N 89°29°25” W 100 feet; thence S 00°58° W 201, 6

feet; thence N 88°15° F 335.38 feet to beginning. All in the SE% of Section 6 T. 12N, R. 18

E.W.M. (Parcel No; 1'81206-43403) ~ There is a pump located on Gillette Springs at the Meusbom
property located 1255 feet north and 260 feet west from the south quarter corner of Section 6 bemg
w1th1n the NY4SEVSWY of Section 6, T. 12N, R. 18 E.W.M. (SE-Z) '

A A right to William M. and' Bﬂhe Woodcock for irrigation of 3.49 acres in the amounts of -
0.04 cfs and 6 acre-feet per year from Gillette Springs from a point located within the northwest
comer of the N'2SESWY of Section 6, T. 12 N., R. 18 E.W.M. The place of use is described as:

| Lot 1 (Parcel #181206-43414, 1.25 acres), Lot 2 (Parcel #181206 43415, 1.14 acres) and

Lot 3 (Parcel #181206-4341, 1.1 acres), ALL in Short Plat 95- 102 in the SEY% of Section 6,

T. 12N, R. IS E.-W.M. ..

A right to Garrison R. Lamarche the amounts of 0.02 éfs and 2.61 acre-feet per year from
Gillette Springs for irrigation of 1.52 acres within Lot 4 of Short Plat 95- 102 in the SE% of
Sectlon 6, T.12N,R. 18E-W.M. (Pa.rcel #181206-43417). The authorized point of dwersmn is
Iocated within the northwest corner of the N4 SE4SW¥ of Section 6, T. I2N.,R. IS EW.M.

The point of diversion authorized under Certificate No. 150 is within the NEViNWY of
Section 7, T. 12N, R. 18 EW .M. (SE-8, Volume 1 of 3). The handwritten notation of “Hatton
Creek” is fo.und on Certificate No. 150 Hatton Creek, as well és Bachelz)r Creek, ﬂows'through
this quarter-quarter (SE-2, map Inset A). The Court will use Hatton Creek as indicated by the = -

cettificate. If Hatton Creek is not the source, AID may supplement the record.
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A right to Gregory Gohl in the amounts of 0.03 cfs and 5.5 acrenféet per year from Hatton
‘_Creek for irrigation of 3.2 acres within Lot 4 of Short Plét 85-178 in the SEY of Section 6, T. 12N,
R. 18 E.W.M. (Parcel #181206-44410). The point of diversion is located Within the NEVANWY4 of
Section 7, T. 12 N.,R. 18 EEW.M. The priority date is June 30, 1870, The season of use is Apml 15
through July IO

The following rights denve from Certificate No. 161. The Court originally identified
Ahtanum Creek as the water source; however, in reviewing Certificate No. 161 (SE 8, Volume 1 of
3) the authorized points of diversion identified are from Hatton Creek (handwritten notation) within
the NEViANWY4 of Section 7 and Gillette Springs in the northwest comer of the NYSE¥%SWV4 of
Section 6,bothinT. 12N, R. 18 EWM See also SE-2 (map, Inset A). The Court will rely on-the
certificate. If neceséary, AID can supplément the record. The two authorized points of diversion
for the following five water rights are Hatton Creek within the NEY4ANWY4 of Section 7 and Gillette
Springs within the northwest corner of the N¥2SE%SW4 of Section 6, bothin T. 12 N,, R.18
E.-WM. Allrights hold a June 30, 1870 priority date. The season of use is April 15 through July
10. | | S
A right to William M. and Billie J. Woodecock to divert 0.01 cfs and 1.74 acré—fe’et per yeat
from Hatton Creek and Gillette Springs for irrigation of 1.01 acres within Lot 2 of Short Plat 95 -105
in the SE% of Section 6, T. 12 N., R. 18 E.W.M. (Parcel #181206-41413). | _

A right to Phillip Moyer in the amounts of 0.01 cfs and 1.70 acre-feet per year from Hatton

-Creek and Gillette Springs for irrigation of 0.99 acres within Lot 3 of Short Plat 95-105 in the SE%
{of Section 6, T. 12 N, R. 18 EEW.M. (Parcel #181206-42414).
* A right to Andrew W. and Cheryl A. Hanks in the amounts of 0 01 cfs anci 1.70 acre-feet per] -

year from Hatton Creek and Gillette Sprmgs for xrrlgatlon of 0.99 acres within Lot 4 of Short Plat"
95-105 in the SEV2 of Section 6, T. 12N, R. 18 E-W.M. (Parcel #181206-42415).

A right to Richard Nathhch the amounts of 0.01 cfs and 1.72 acre-feet per-year from Hatton
Creek and Gillette Springs for 1rr1gat1on of 1 acre within the west 360 feet of Lot 4 of Short Plat 85-
217 in the SE¥: of Section 6, T. 12N, R. 18 EW.M. (Parcel #181206-43410).

A right to William and Billie Jean Woodcock in the amounts of 0.05 cfs and 9.03 acre-feet

L per year from Hatton Creek and Gillette Springs for irrigation of 5.25 acres within Lot 3 of Short

Plat 85-178 in the SE¥ of Section 6, T. 12 N., R. 18 E.W.M.  (Parcel #181206-44409).
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AID .also claimed an 1870 right for William and Bi‘liié Jean Woodcock, Parcel No. 181206-
44408, for irrigation of 11.5 acres. On AID-8A, AID listed the following Certificates: 150, 161,
170" and 259", However, it is Certificates No. 150 and 161 that are appurteriant to the Woodcock
property. The point of diversion on both Certiﬁcate Nos. 150 and 161 is within the NEYANWY of
Section 7 and the source is Ahtanum Creek. However, Hatton Creek and Bachelor Creék flow
through this quarter-quarter, but not Ahtanum Creek. See also SE-2 (map; Inset A). Hatton Creek
is handwritten on the certificates. The Court will use Hatton Creek as the source. If ény of these

water users uses another source, AID can supplement the record. Additionaﬂy, Certificate No, 161

|| authorized Gillette Springs in the northwest corner of the N"4SEVS WY of Section 6, T. 12 N, R. .

18 E.W.M. Since the diversion points on the two certificates are not identical, the Court will
confirm two separaté water rights.

Both certificates cover different portions of the Woodcock Parcel 44408. Certiﬁeat’e No.
.161 is appurtenant to those lands lying vﬁthin the Weét' portion of the parcel and Certificate No. 150
generally covers the east portion. The west portion of the parcel is slightly larger than the east and
the estimated acres are 6.5 acres in the west portion and 5 acres in the east portion. |

| The Court confirms two Juﬁe 30, 1870 rights to Williafﬁ and Billie Jean Woodcock for
irrigation within Lot 1 of Short Plat 85-178 in the SE% of Section 6, T. 12 N,, R. 18 E.W.M. (Parcel
#181206- 44408) Both have a season of use of April 15 through July 10.

1) 0.07 cfs and 1 1.18 acre-feet per year for irrigation of 6.5 acres from two pomts" of
dwersmn Hatton Creek in the NEZ4NWY; of Section 7 and Gillette Springs in the northwest comer
of the N%SE%SW% comer of Section 6,bothinT. 12N, R. I8 E.-W.M.

2) 0.05 cfs and 8.6 acre-feet per year for irrigation of 5 acres from Hatton Creek at a point
thhm the NE“4NWY of Section 7, T. 12 N., R. 18 EW.M.

Answers No. 192 through 214 - No Claim

i _Appé\ars to describe lands adjacent to and south of Parcel 44408.
12 Has a June 30, 1877 priority date. .
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Answer No. 215 - Samuel Hull, ef al.

The AID filed an exception to the Court confirming only-a junior right for lands described in
Ahswer No. 215 and also seeks to have more acres authorized to be irrigated. Sam Hull, AID
director and owner of a portion of the land, and George Marshall testlﬂed at the supplementai
hearing and Exhibits AID-31 and AID-75 ‘were entered.

M. Hull provided considerable testimony about irrigation on the parcels that lie within
Answer No. 215 from the 1960°s to the present. The record from the initial hearing was that in
1908, 55 acres were irrigated. When Answer No. 215 was filed i in 1957, approx1ma’tely 35 acres

| were being 1rr1gated and exhibit US-126 shows 37 acres were irrigated in 1977. The original AID 8

filed by the district indicated that 44.4 acres were being 1rr1gated as does AID-8A filed in
December 2003. Certificate No. 82 from the prior adjudication is appurtenant to this land and
authorized the diversion of 2.6 cfs for the irrigation of 130 acres in the SESW, SWYSEY: of
Section 11 and Government Lot 3 of Section 14 T.12N,R. 17EW. M This certificate is also
appurtenant to lands lying in Answer No. 179, which was addressed above. T he Court confirmed a
junior right to the lands described in Answer No. 21 5, finding that since the 1908 owner did not
sign the Code Agreement, a water right was not recognized in the Pope Decree.

| ~ AID is challenging this finding of the Pope Court. Their research revealed that ih 1908 the
1and was occupied and farmed by Norman and Isabella Woodhouse, who did sign the 1908 Code

-Agreement. They argu‘é that in light of this error, a senior right should be confirmed in this

proceedmg The Court has ruled that the Pope Decree is binding on SuCccessors to md1v1duals
actuaiiy involved in the proceeding. The owners of the Answer 215 lands clearly were parues to the :

proceedmg, as they responded with Answer No. 215. They apparently responded with incorrect

.|| information that led to the Court determining there was no water right for the land. This Court

cannot disturb this ﬁndmg This Court has no authority to consider new eVLdence that should have
been presented to the Federal District Court, '
~ The Court has reconsidered its earlier decision that junior rights could be confirmed in this

proceeding. See Special Issues section of this réport. 'Accordingly, the water right déscribed on

| page 375 of the Report is withdrawn and no water right can be confirmed for lands described in

Answer No. 2135, The exception is DENIED.
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Answer No. 216 - James & Holly Phillips
Clint & Cheri Friday
Joanne Pace
KLC Holdings Ltd
Glaspey Ahtanum LLC
William Terry & Denise I, Campbell
Pacific Ca Systems
Elvin J. & Judith Martinsen
Thomas R. & Delores A. Rupel
R & R Anderson Construction
Frank Glapsey, Jr.
Vicki Bowman

Tﬁere were no exceptions filed to the confirmation of water righ{s for lands described in
Answer No. 216. However, several parcels within Answer No. 216 have been subdivided and AID
presented evidence of the subdivisions to enable the Court to amend the rights confirmed in the
original repoit on page 387, lines 12 — 35, page 398, lines 15 — 24, page 399, lines 1 — 10, page 401
lines 1-9, and page 451 lines 15-23. George Marshall testified at the supplementai hearing and
reforred to exhibit AID-8A. | -

. Answer No. 216 includes lands in Sectlon 11, T. 12N, R. 17 E.W.M. and Sections 1 and 2,
T. 12N, R. 18 E.W M. — said land being several mﬂes apart. The land in Section 11 is in the NW¥%
ahd NYVSWYs of Section 11. Several certificates are appurtenant to portiohs of the Section 11 land
so the Court will analyze the land accordinig to the appropriate certificate. AID-8A identifies five
certificates AID believes are for Answer No. 216 lands. The Court has reviewed those ﬁvé
certificates and cannot agree with AID in this regard. Certlﬁcates Nos. 121 and 123 authorize use
of water to zmgate of 7.33 acres in the northwest comer of the SW%NW% of Sec’aon 11, within-
I’arcels‘#17121 1-23002 and 23003, land that is not described in Answer No. 216. Since the two.

certificates do not authorize water use on land described in Answer No. 216, they will be excluded

| from consideration

Certlﬁcate No. 124, with an 1869 date of przorzty authorizes the irrigation of 30 acres in the
NE%NW% of Sectzon 11. The Court found that there was a senior r1ght for 18. 10 acres in this area,
which is the right being asserted by AID. James & Holly Phillips lmgate 6 acres in the
EVNEVANWY: of Sectzon 11, and the Court confirms a right to use 0.06 cfs, 10.32 acre-feet per year|
from April 15 through July 10 for the irrigation of 6 acres 1n Lot 1 of SP 7341070, in the
E%NE%NW% of Section 1 1, (Parcel #171211-21402). The point of diversion is on Bachelor Creek
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in the WIaNWYNWY; of Section 11 or the EVANEYNEY: of Section 11, T. 12N, R. 17 EEW.M.
Clint and Cheri Eriday irrigate 12.10 acres in the NEY4NW? of Section 11 and the Court confirms a

right to use 0.12 cfs, 20.81 acre-feet per year from Aprﬂ 15 through July 10 for the irrigation of 12.1 |

acres in Lot 2 of SP 7341070, in the NEVANW of Section 11 (Parcel #171211-21403). The point
of diversion is on Bachelor Creek in the W%NW%NW% of Sect:ton 1 1 or the EVaNEVANEY4 of

Section 10, T. 12 N,,R. 17 EEW.M.

Certificate No. 274, with an 1878 date of priority authorizes the irrigation'of 15 acres in the
EVANWYNWY; of Section 11 and virtually all of that land is owned by Joanne Pace who irrigates 15
acres. The Ce_trt pre'viousiy found that a senior right existed to irrigate the 15 acres. Therefore, a
right is confirmed for the diversion of 0.15 cfs, 25.8 acre-feet per year for the irrigation of 15 aeres
in the E%NW%NW%iof Section 11, T. 12N, R. 17 E.W.M. (Parcel #171211-22001). The point of
diversion on Bachelor Creek is located in the W%NW%NW% of Section 11 or the E ‘/zNE%NE% of
Section 10, T. 12N, R. 17 EEW.M. The season of use is April 15 through July 10.

* Certificate No. 122, wzth a przonty date of 1869 authonzes the 1rr1gat1on of 102 acres m the
SVANWY; and NWY%SWYs of Section 11, T. 12N, R. 17 EW.M. (with exclusmns) The Court
relied on AID’s presentation at the initial hea.rmg that showed Certificate Nos. 121 and 123 were
alse appurtenant to these lands, leading the Cour’t to conclude a senior right existed for 109.33 acres.
However, that conclusion was in error, as only Certificate No. 122'is appurtenant to land in Answer
No. 216. The land described in Certificate No. 122 is owiied by KLC Holdings, Ltd. AID-81
shows that 109.33 acres are being irrigated; however, the certificate authorizes irrigation of 102

acres, and that is the maximum right that can be confirmed. Therefore, the Court confirms a rlght to

KLC Holdings, Ltd. with a June 30, 1869, date of pnenty for the diversion of 1.02 cfs, 175.44 acre-| .

feet per year for the irrigation of 102 acres in the S‘/zNW%, except north 488 feet of the
NWYSWYNWY, and the NWYSEYs, except beginning 142.5 feet south of the west quarter corner;
thence south 738.4 feet; thence N 87°36° E 482.3 feet; thence north 251.2 feet; thence W 58.36 feet;
thence N 463 feet; thence west 423.6 feet to the point‘of begi'xming, all in Section 11, T. 12N, R.

17EWM: (Parcels #171211- 23004, Nz of 171211~ 24001 and N¥% of 171211- -24002). The point

of diversion on Bachelor Creek is located in the NYSE%NEY: and/or Hatton Creek i in the

WYANEYV:SEY4 of Section 10, T. 12N, R. 17 E.-W.M. The season of use is April 15 through July 10.
, Certificate No. 301 is appurtenant to land owned by Glaspey Ahtanum LLC in the NEVASEY|
'of Section 2, T. 12 N., R. 18 EEW.M. and authorizes the irrigation of 40 acres with an 1882 date of
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pribrity. The Court had previously detenﬁined there was a senior right for lthe irrigation of 12.63
acres in this area, which is the number of acres for which a right is being claimed in AID-8A. The
Court confirms a right with a June 30, 1882, date of priority for the diversion of 0. 13 cfs, 21.72
acre-feet per year for the_irrigatidn of 12.63 acres in the NE%SEY: of Section 2, T. 12 N., R. 18

E.W.M (Parcels #181202-41431, 41432, 41433, 41434, 41435). The point of diversion on

Ahtanum Creek is in Government Lot 8 of Section 4, T. 12 N., R. 18 E.W.M. The season of use is
April 15 through July 10. | ‘
Certificate No. 132, with an 1869 date of priority, authorized the 1rr1gat10n of 40 acres in

| Government _Lot 8 of Section 2 and 17.3 acres in the west 330 feet_ of the SW4 of Section 1, T. 12

N, R. 18 E.-W.M. AID-8A shows that 10.12 acres are irrigated in Government Lot 8 of Section 2
and 15.3 acres are irrigated in the west 330 feet of the SW¥ of Section 1; however, it erroneously |
states that Certificate No. 118 covers the land. That is not correct. Certificate No. 118 describes the
east 990 feet of thé» SW¥ of Section 1. The SW% of Section 1 is not part of the land described in
Answer No. 216, nor has any other answer been identified that includes this land. Therefore, the
Court cannot confirm a right. P.revious-ly, the Court recognized a junior right for lands not covered
by ah answer number. As discussed i in the Special Issues section of this :fepox’t the Court has
reconsidered that decxszon and will no longer confirm junior rights. _

The Court does confirm a right with a June 30, 1869, date of priority for the lands in
Go'vernment Lot 8 of Section 2 as follows. The point of divefsion for all of the rights is on
Ahtanum Creek in Government Lot 8 of Section 4, T. 12 N., R. 18 E-W.M. The season of use for '
all rights is Aprll 15 through July 10

To William Terry and Denise Campbell a right to divert 0. 02 cfs, 3.11 acre-feet per year for
the 1rr1gat1on of 1.81 acres in Lot A of Short Plat 89- 134, being within the NWY4 of Government

' Lot 8 of Section 2, T. 1Z N, R. ISEWM (Parcel #181202- 44416).

To Pacific Ca Systems, a rzght to divert 0.02 efs, 3.11 acre-feet per year for the irrigation of
1.81 acres in Lot B of Short Plat 89-134, being within the N%; of Government Lot 8 of Section 2, T.
12N, R. 18 E. W.M. (Parcel #181202-44417). .
| To Glaspey Ahtanum LLC, a right to divert 0.03cfs, 5.16 acre-feet per year for the
irrigation of 3 acres in Lot D of Short Plat 39-134 and the following described land: Beginning N
89°20°07" E 150.03 feet from the southwest cémer of Lot C of SP 89-134; thence N 89°20°07” E
571.97 feet; thence N 02°57°08” W 226.59 feet; thence S 89°20°07” W 569.15 feet; thence S
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| additional eviderice belng offered. Exhibit AID-78 was introduced into evidence.

‘Section 15, T. 12_N., R. 17 E.-W.M. Thé Court determined that the lands in Answer No. 217 are

and 04, 171215—12400 01, 02, 03 and 04 and aportibn of 171215-11001 (all but the last parcel are

58°39” 226.41 feet to the beginning, within Government Lot 8 of Section 2, T. 12 N,, R. 18 EWM
(Parcel #181202-44422). |

To Elvin J. & Judith Martinsen, a right to divert 0.02 cfs, 3.65 acre-feet per year for the
irrigation of 2.12 acres in Lots 1 (Parcel #181202-44423, 1.2 acres) and Lot 3 (Parcel #181202-
44425, 0.92 acres) of SP AF# 7050254 being within the EY of Government Lot § of Seétion 2,T.
12N.,R. 18 B.W.M.

To Thomas R. and Delores A. Rupel, aright to divert 0.01 cfs, 2.37 acre-feet per year for the
irrigation of 1.38 acres in Lot 2 of SP AF# 7050254 (Parcel #181202- 44424) being wrchm the EVz of
Government Lot 8 of Section 2, T. 12 N R. 18 E.W.M:

Answer No. 217 -  Claudia Richardson _
Benn V. and Carol A. Splavwn
David J. and Christine Lynde
- Ahtanum Irrigation District did not file an exception to the confirmation for lands within
Answer No. 217, but did address clarification of parcels for the land described in ’ghe anchr.

During the supplemental hearing, George Marshall testiﬁed about the clariﬁcations resulting in
Answer No. 217 describes lands in the SEY/SEY of Section 10 and the N‘/zNE% of

entitled to a senior right for irrigation of 65 acres and a junior right to irrigate 23.60 acres, Report at
267. | Due to uncertainty about whether the certificate from the Achepohl adjudidatidn had Been

issued, rights were not confirmed. AID determined that Certificate No. 176, with a prlorlty date of
1870 1ssued in 1929 and authorized the diversion of 2.4 cubic feet per second for the irrigation of |
12_() acres in the SE‘_ASE% of Section 10 and the NY4NEY4 of Section 15, T. 12N, R. 17E'W.M,,
see Exhibif AID-78. -The f(;ilowing parcels were identified as being within Answer No. 17: 171210-
44405 and 06, 171210-44411 and 12 (these are in the SEY4SEY: of Section 10),. 171215-11402, 03

in the NVzNE% of Section 15 and the last parcel is in both the N‘/:;NE% of Sect1on 15 and the
SEVaSEYs of Section 10). ‘

Generally, AID-8A has served to provide mformanon on how many acres are m'lgated
within each parcel and how the senior and j 3un10r acres should be distributed amongst the parcels

However in the case of Answer No. 217, the Court concludes that AID 8A is not accurate. It
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identiﬁeé Achepohl Certificate No. 176a as being appurtenant to the land, however, the copy of
176a that is A_ID«'?S,' describes a place of use in the SW¥SEY: of Section 10, which is outside of
Answer No. 217. Certificate No. 176 appears to be the appropriate certificate. Additionally, AID-
8A describes only three parcels, whereas AID-78 shows paﬁs of 14 parcels being within Answer
No. 217 and sharing portions of the water right. Prior to confirming a water right for Answer No.
217 lan&s, the Court requests that.AID review AID~'8A and address what appears to be
inconsistencies between that doéument and what is being descﬁbed in AID-78.

Answer No. 218 -  No Claim
Answer No. 219 -  Kwik LQk (KLC Holdings Ltd)

There were no exceptions filed to the water right confirmed by the Court for land described
in Answer No: 219. However, the parcel has been subdivided énd AID brought the new parcel
information te the Court’s attention at the suppleméntal hearing. George Marshall testified and
referred to the portion of Exhibit AID-8A th.at‘ covers Answer No. 219. '

~ The Court previously had found that there was a senior right for the irrigation of 70 acres
within the lands described in AnsWer No. 219. Report @ 269. The Court has reviewed AID-8A as
related to Answef No. 219 and finds a problem that AID'dild not address. Answer No. 219 describes)
the'N%,SE% and S¥%.NEY of Section 11, T. 17 N., R. 12 EW.M. However, AID-8A includes Parcel
#171211-13002, which is the N%NE% of Section 11, land not included in Answer No. 219. US~
130A which is a map of the Ahtanum basin on which the United States has drawn the lands
encompassed by answer numbeérs, doés not show an answer that includes the N¥%NEY: of
Section 11. Additionally, Certificate No. 134 from 4chepohl, which{ is cited by AID as appurtenant
to the Answer No. 219 lands does not include the NYNEY: of Section 11 within its place of use.
Therefore, that land is not entitled to a water right.

AID-8A divided the 70~a€:re senior right between three parcels, one of which is not entitled
to a water right. Thé Court doés not adopt that division and will leave the 70 acre right as
recommended for two parcels that are within Answer No. 219, but will correct the parcel numbers.
The Court amends the water right on page 418, at line 10, so that the parcel numbers for the p'lace o.f |
use are as follows: Parcels #171211-13003 and 171211-41001. Additionally, the Court notes that
the points of dzversmn authorized are on Hatton Creek, so the source on hne 2 is changed from -

Ahtanum Creek to Hatton Creek.
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The Court had previous'ly confirmed a ju_nior right for this land. However, since the Court
has reconsidered its earlier ruling concerning junior rights, the junior right described on page 418,
lines 12 through 24 is withdrawn. See Special Issues section above.

Answer No. 220 - Bernard & Marylyn Novobielski (Claim No. 02086)
Paul Morton (Claim No. 00863)
Larry E. & Kori L. Wolf

AlD filed an exception to the water rights confirmed for lands described in Answer No. 220.

AID-8 omitted one parcel that is within the ansWer and irrigated with water from Ahtanum Creek.

George Marshall testified at the supplemental hearing and Exhibit AID-79 was entered.

The Court found that a senior right existed for the irrigation of 57.71 acres in _Answer._ No.
220 and confirmed water rights for the irrigation of a total of 57.71 acres. Report @ 271. There are
three certificates with three different priority dates appurtenant to the land within Answer No. 220,
resulting in three water rights be confirmed. -

Ecology s Exception No. L. 1, relates to the Morton’s land that is described in Answer No.
220. Ecology and the Mortons entered into a stzpulatlon that resolved the exception. The portion
of the stipulation dated January 21, 2004, for lands described in Answer No. 220 stated that the

“Seurce” on pages 457 and 461 of the Report should be modified to read “Ahtanum-()reek (Hatton

Creek) » The Court concurs and so modifies the Report ,

The water right confirmed to Paul Morton with-a June 30, 1882 date of pnonty, and
described on page 461 of the report is modified to authorize the diversion of 0.09 cfs, 14.62 acre-
feet per year from Hatton Creek and: Ahtanum Creek for the irrigation of 8.5 acres in Government
Lot 1, Section 9, T. 12 N., R. 18 E.W.M. (Parcel #181209-22001) Likewise the right confirmed
{0 Mx Morton on page 437, lmes 1 through 10, is modified to cianfy the source of water is Hatton
Creek and Ahtanum Creek. ,

The water right confirmed to Bemard & Marylyn Novobielski on page 438 of the Report is
modified to just describe the water right bemg confirmed for lands still owned by the: NOVOblGlSle.
A separate water right will be confirmed for the parcel that was omitted from the first Report as it
1s for lands owned by Larry and Kari Wolf. The water right ongmally confirmed for the
Novobielskis had a place of use that included 10 separate parcels. That has been reduced- to three
parcels owned by the Novobielskis and one parcel owned by the Wolfs.
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The Court Withdraws'the.water right on page 438 and confirms two ‘rights, each with a
priority date of June 30, 1872, season of use from April 15 and July 10, and points of di\(efsion
loéated within the SWYNEYs and SWYSWY of Section 5; NW%NW‘/Q of Section 8, and SEV4SEV4
of Section 6, allin T. 12N, R. 1§ EW.M., The Court notes that the points of diversion authorized
are on Hatton and Bachelor Creeks (or near them) and is the source of water that will be -
author:zed.

- To Bernard & Marylyn Névobielski a right for the diversion of 0.22 cfs, 37.77 acre-feet pér
year for the irrigation of 21.96 acres in the WY of Government Lét 4, except the east 150 feet and
the following described part of the NWY%SW, beginning at thé northwest corner of Lot 1 of Short
Plat 86-21 (said point being approximately 1520 feet south of the northwest corner of Section 4);
thence east 473.39 feet; tﬁence N 5737 W to the sdu’th line of the NW%SW%NW%, thence .

57 37"W. 150 feet; thence east 200 feet; thence north to the northeast corner of said subdivision;
thence N 89°44 43" W 678.86 feet; thence south 860. 89 feet the pomt of begmnmg, all in Section 4,
T. 12N, R. 18 E.-W.M. (Parcel #181204»22002 and 181204»23005) and Lot B of Short Plat J-6,
being the NE%SE%NE% of Section 5, T. 12N, R. 18 E W.M., (181205~ 14402) '

" The Court also confirms a right to Larry E. and Kori L. Wolf for the diversion of 0.04 cfs,
6.88 acre-feet per year for the m‘lgatwn of 4 acres inthe WVz of Parcel A of Short Plat J-6, bemg
approxzmately the W%NW%SE%NE% of Section 5, T. 12 N., R. 18 E.W.M. (Parcel #181205-
14405).

Answer No. 221 - Jeff Van Wechel & Della Fikkan
: ‘ Gail Hernandez

Dennis Frank

Leslie Barr

Michael D. & Nancy Dale

Flumencio Garza

Neil D. Monoian

Gary & Laurene Aranas

AID filed an exception to the Report related to water rights confirmed for Answer No. 221

lands. The exception suggests that the schedule of rights at the back of the report did not include
one of the water rights the Court confirmed for lands in Answer No. 221. The exceptions indicate
the missing water right should have been described on page 393 of the Report. However, the water
rights on page 393 have a_priority date of 1868, while the water right that allegedly is missing has a

priority date of 1878. The water rights are in chronoiogicél order, so water righfs within different

Supplemental Report Re: Subbasin No. 23 - 176




10
1
12
13
14
15

16

18
19
20

2

s 22

23
24

25

17

priority dates, even though issuing to the same landowner, will not be consecutive in the report.

The 'water right that AID thought was missing is described on page 452." AID)’s exception also

|| indicates that the land has been sold and subdivided, so additional information was provided that

allows for the water rights previously cbnﬁrmed to be divided amongst the current owners.
AID-8A divides the water rights that the Court recognized amongst the parcels within
Answer No. 221. However, it does contain errors that will not be adopted. Three certificates have

places of water use that mclude the lands within Answer No. 221. AID 8 A indicates that the

H priority date for water nghts for all land in Answer No. 221 is 1878. That is mcorrect Certzﬁcate

No. 105 has a priority date of 1868 and authorized the 1rr1gat10n of 40 acres in the NYSYNEY of

'Section 10 This certificate would cover all land in Parcel #17_ 1210-13406 and a little less than half

of 171210-12404 and 12401. Water rights for these parcels will have an 1868 priority date. AID-
8A erroneously indicates a portion of 171210-21401 is within the placé of use oﬁ Certificate No. -
105. The other two certiﬁcat’es' both have a priority date of 1878. Certificate No. 271 authorizes the
irrigation of 46 acres in the NEVANWY: and NW/ANEY: of Section 10 and Certificate No. 272 .~
authorizes the irrigation of 40 acres in the NEVANEY; of Sedtion 10. A iittle more than half of

{| Parcels #171210-12404 and 12401and all of 21401, 12403, 11409 and-11410 are within this area.
Accofding to AID-8A and Exhibit AID-80, the portion of the land described in Certificates No. 271 -

and 272 lyiﬁg south of the Ahtanum Road have been irrigated and there ave several parcels in the
NEYANEY: of Section 10 for which rights are not being asserted.

The Court withdraws the right on page 393 of the Report, lines 1 - 11 and confirms the
following rights, all \;\rith a season of use from April 15 through July 10 and a point of diversion on
Bachelor Creek into the Hugh Bowman Ditch located 725 feet north and 325 feet west from the.
center of Section 10, being within the NE% BYUNWY; of Section 10, T. 12N., R. 17 EW.M.

: To Gary & Laurene Aranas, with a June 30, 1868 date of priority, a rlght to divert 0.14 cfs,
24.51 acre-feet per year for the irrigation of 14 25 acres in that portion of Lot 4 of AF #7025514,
lying easterly of Bachelor Creek, being a portwn of the N%SW%NE% of Section 10, T. 12 N., R
17 E-W.M. (Parcei #171210-13406). ‘

| To Leslie Barr, with a June 30, 1868 date of priority, a rlght to divert 0.03 cfs, 5.16 acre-feet
per year for the irrigation of 3 acres within that portion of Lot 1 of SP #7354181 lying within the
NYSWYiNEY4 of Section 10, T. 12N, R. 17 E.W.M,, (Parcel No. 171210-12404). Also to .Lesiie
Barr, a right with a June  30, 1878 date of i)riority; to divert 0.03 cfs, 5.42 acre-feet per year for the
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irrigation of 3.15 acres within that portion of Lot 1 of SP #7354181 lying within the S%,NW YaNEY4

of Section 10, T. 12'N., R. 17 E.W.M.,, south of the Ahtanum Road (Parcel #171210-12404).
 ~To Michael D. & Nancy Dale, with a June 30, 1868 date of priority, aright to divert 0.03

cfs, 4.3' acre-feet per y.ear' for the irrigation of 2.5 acres Withiﬁ that portion of Lot 2 of SP #7354181

lying within the NV2SWYNEY of Section 10, T. 12N, R. 17 EW.M,, (Parcel #171210-12401).

Also to Michael D. & Nancy Dale, a right with a June 30, 1878 date o} briorii‘y, to divert
0.04 cfs, 6.71 acre-feet per year for the irrigation of 3. 9 acres within that portion of Lot 2 of SP
#7354181 lymg within the SUNWViNEY4 of Section 10, T. 12 N R 17 E.W.M., south of the
Ahtanum Road (Parcel #171210-12404).

The remaining rights all have a priority date of June 30, 1878, but have the same 'soﬁrce
pomt of dwersmn and period of use as the above rights. The Court withdraws the nght described onj
page 452 of the Report and replaces 1t with the following:

To Jeff Van Wechel & Della szkan, a right to divert 0.03 cfs, 4.56 acre-feet per yeér for the
irrigation of 2. 65 acres in Lot 1 of Short Plat AF #7036573, being within that portion of the
NEYNEY4 of Section 10, T. 12 N R. 17 E W.M lymg south of Ahtanum Road (Parcel #171210-
11409y o
T(} Gail Hernandez, a right fo divert 0.03. 6fs, 4.64 acre-feet per year for the irrigation 6f 2.7
acres in Lot 2 of Short Plat AF #7036573, being within that portion of the NEVNEY: of Section 10,
T. 12N, R. 17 E.W.M.,, lying south of Ahtanum Road, (Parcel #171210-11410),

To Dennis Frank, a right to diveﬁ 0.06 cfs, 10.15 acre-feet per year for the irrigation of 5.9
acres in Lot 2 of Short Plat #7354181, being within that portion of the NYANW? of Section 10, T.
12N, R. 17 EEW.M,, lymg south of Ahtanum Road, (Parcel #171210-21401). )

To Flumencio Garza, a right to divert 0.05 cfs, 8.69 acre-feet per year for the imrigation of
5.05 acres in Lot 2 of AF #7025514, being within that portion of the EYsNWYiNEY of Section 10,

T. 12 N,, R. 17 E.W.M.,, lying south of Ahtanum Road, (Parcel #171210-12402).-_

To Neil D. Monoian, a right to divert 0.06 cfs, 10.15 acre-feet per year for the irrigation of
5.9 acres in Lot 3 of AF #70255 14, being within a portion of the 'E‘/zNW%NE% and a portion of the
WYANEV:NEY: of Section 10, T. 12 N.,R. 17 EEW.M.,, lying south of Ahtanum Road, (Parcel -
#171210- 12403).
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The Court had previously confirmed a junior right to this land on page 453 of the Repoﬁ.
The Court has now reconsidered the pbsiti_on that junior rights can exist and the right on page 453 is
withdrawn. See Special Issues section above.’ |
Answers No. 222 through 240 -  No Claim

Court Claim No. 1693 - Johncox Ditch Company

The Court awarded both a senior and j Junior water right to Johncox thch Company
(Johncox). Report @ 274-279, 468-471, The senior rxght authorized dwersmn 0f 6.55 cfs, 1128.3
acre-feet per year from Ahtanum Creek for irrigation of 654.9 acres within specifically described
lands with a priority date of June 30, 1884, The point of diversion is approximately 700 feet north
and 650 feet west from the east quarter corner of Section 12, being within the SEYNEY; of Section
12, T. 12N, R. 15 E.W.M. The junior right is discussed below. Johncox filed a number of
exceptions to the Report. Ecology, Yakama Nation and the United States filed
exceptions/resppnses/réplies to several of the issues that affect Johncox. Many of those issues are
addressed in detail in the Sp'ecial Issues Section of this Supplemental Report or in the Court’s
earlier Memorandum Opinz’én. Those objections _that pertain directly to the claim of Johncox are
addressed below. Johncox is represente& by Attorneys Patriék Andreotti aﬁd Charles Flower. Mark
Herke, Presidén’_c and water user, and John P. Herke, water user and former President, Vice
President and Director, testified on behalf of Johncox. Both have resided in the Ahtanum Valley

their entire lives.

1, Offer of Proof
- Johncox made an offér of in‘oof relating to a number of issues including availability of
water, e:;:cess water both pre- and. post—JuIy 10, and instantaneous quantity. The Coust finds that
these exceptions are inconsistent with the ruhngs in Ahtanum II. |
2 Number af Acres Confirmed within the Yakama Reservatwn

Johncox had also Obj ected to the number of acres confirmed for water rights within the

'Yakama Reservatmn The Court will address this exception below when the reaming Yakama

Natmn exceptions are considered.
3. Junior Water Right | _
The Court confirmed a junior water right to Johncox. Report @470-471. Johncox took

exception to the issue of junior rights for a number of reasons, as did the Yakama Nation, Ecofogy
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and United States. The Court has reconsidered its prior ruling establishing junior water rights and

use of excess water, and the junior right previously confirmed is herein DENIED for the reasons

|| stated in the Special Issues section above beginning on page ###.

- 4. . Partial Relinquishment by Sam and Pamela Sue Rich

The Yakama Nation sought clarification in its exception #43 regarding a partial
relinquishment of Certificate No. 310 that is in the record. Oﬁ June 13, 1984, Sam W. ahd Pamela
Sue Rich -signed a “Partial Relinquishment of Surface Water Certificate No.r 310, Issued Subsequent
to the Ahtanum Creek Adjudication, Decree Cause No. 18279.” SE-8, Volume 2 of 3, Séction VIIL
In that document, the chhes “convey, quit claim, and relinquish that portion of Surface Water
Certificate No. 310 which may authbrize use of irrigation water delivered by Johncox Ditch
Company on tﬁe following parcel (description omitted) ” They owned 10 acres generally within the
N of Section 9, T.12N, R. 16 EW.M. The Riches also stated they did not and would not
exercise J ohncox water on this property.

‘Johncox pr0v1ded the following regarding the Riches ownership of Johneox stock (Response
@1 1) On May 23 1989 the Riches obtamed Certificate No. 135 for Ye-share from James Martin.
The Riches sold their land to James F. Blonde and transferred Certlﬁcatmn No. 135 to him, which
Johncox reissued as No. 147. See also Declaration of Lulu Alexander (Aprll 25, 2003). Accordmg
to the information from Johncox records, the.Riches did not oWn any shares in 1984. If they did,
Johncox would be obligated to inform ihe Court. The Yakama Nation believes Certificate No. 135
is for other lands than the lands the relinquishmenﬁ pertains to.

The Court reviewed the Partial Relinquishment, and it is vague at best. It does not state that

the Riches actually own any shares in Johncox nor does the document identify a stock certificate

| number. The Riches did not state they used Johncox vkgter on their property and have stopped.

Based on the information supplied by Johncox, the Riches did not own shares in 1984, but
purchased Y-share in 1989. The Court would also question whether the Riches, or any iﬁdiv_idual
sharehoider.in Johncox; possess the authority to sign a relinquishment pertaining to Certificate No.
310 without the expfess and written concurrence of the ditch company.- That said, the/Court wants
to emphésize that Johncox’s rights can be relinquished through nonuse. R.D. Merrill v. Pollution
Control Hearings Board, 137 Wn.2d 118 (1999); Okanogan Wilderness League v. Town of Twisp,
135 Wn2d 769 (1997). The Court finds that the Partial Relinquishment as written does not result in
relinquishment of any portion of the Johncox right. '
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5. Instantaneous Quantity

Johncox requests a right for 18.52 cfs based on Certificate No. 3 10, less that amount applied
to the senior lands (6.55 cfs). Johncox claims to have historically diverted 18.52 ¢fs and the fish
screen is built for a maximum diversion of 22—‘23 cfs. For the senior lands, the Court is bound by
Ahtanum II, which limits the quantity at 0.01 cfs per acre or 6.55 cfs. Id. RP@208. The Court.
DENIES this portion of Johncox’s exception. _

~ On occasion, excess water may be available only for those 654.9 acres which benefit from a

water right confirmed in this adjudiéation. Excess water is available only when the total of the
stream flow exceeds a certain quantity whiéh will be determined when all the Answer Number lands
are established. ‘See discussion of excess water in Special Issues section above.

6. Eeginning Date for the Irrigation Season

~ The Court confirmed April 15" as the beginning date for the irrigation season for Johncox as

well as the rest of the north side water users. Ahtanum II established the irrigation season “From the

be.ginning' of each irrigation season, in the spring of each year, to and including the tenth day of J uly
of each such year....” Id. @915. The authorized April 15™ date is based on the 1994 testzmony of
Forrest Marshall, who at that time was the stream patrolman for the basin.

- Johncox took exception to this beginning date arguing the Court failed to consider its
evidence, specifically JCD-4, that the Court’s ruling was contrary to state law and the provisions of
Certificate No. 3i0, which authorized a season of use beginning April 1. The Yakama Naﬁon
argues that Johncox is bound by Ninth Circuit’s rulings in 1964 and that Achep_o}ﬁ does not take
precedent over those rulings. Management of d1ffermg water rights with different start dates would
be difficult. U.S. v. 4ID. _

The Court addresse_d this issﬁe in its Memorandum Opinion RE: Ahtaniim Creek Threshold
Legal Issues @20-21 (No. 6) ruling that “At this time, the Court may, upon admission of applicable
evidence, quantify rights that ailoﬁ diversions beginning Aprif 1.” Page 21, lines 16%-17%. The
certificates issued in Achepohl have a season of Apnl 1 through October 15. Accordmg to Mark
Herke, Johncox does not have historic evidence pertaining to the beginning of the irrigation season
as records have not been‘kept. Dean Frey, who in 1994 was the Vice Presldent and former -
President, testified on April 19, 1994, that Johncox has diverted watet as early as April 1 for frost
protection and, depending on the weather/soils conditions, for irrigation purposes. Frost protection

is included within the umbrella of irrigation or agricultural pu'rposes.' See generally Neubert v.
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Yakima-Tieton Irrigation District, 117 Wn.2d 232, 814 P.2d 199 (1991). JCD-4 is entitled “John
Cox Facts & Figures” which Mr: Frey prepared based on his understanding of the history of

Johncox." It contains the claimed quantities and season, appearing to mimic Certificate No. 310. It

-also has limited historic informatién regarding improvement efforts by the Company.

- Johncox has kept track of their use since the 1999 irrigation season. JCD-36 is a summary
of JCD-23, the March ‘26, 1999-December 5, 2003 operating log. Thése documents show the
following rggai*ding- the beginning déte for diversion of water:

April 1, 1999 (JCD-36)
April 1, 2000 (JCD-36)
April 3, 2001 (JCD-36)
April 3, 2002 (JCD-23)

For 2003, it is somewhat difficult to tell what day water was turnéd on for irrigation
purposes, but it could have beeh as early as March 18. The notations for that day indicate that
Johncox “turned ditch up to medium frost water” and there was “85% suiamergénce” (JCD-23).

As to the Yakama Nation’s argument fhat management of rights with differing dates. for the
beginning of irifigatioﬁ season-woﬁld'be difficult, many rights confirmed in other subbasins have |
differing irrigation season start dafes S0 this is no different. '

The Court GRANTS Johncox’s exception and the season wzll begin on Aprll L.

7. Iricrease in Quantity based on April 1-July 10

Johncox also request that its annual quantzty be increased commensurate with the incréase in
the number of days ‘water can be diverted—April 1 through July 10. Johncox claims 1,325.10 acre-
feet for irrigation of 654.9 actes over a 101-day season results in 2.023 acre-feet per acre. The
Nation also believes dhtanum II settled and limited the annual quantity to 1.72 aére-féet per acre.
The Court determined the annual quantity based on a continuous diversion of 0.01 cfs during ‘the
irrigation season. Report @ 117, lines 7-13%2. B

Although J ohnlcox asks for 2.023 acre-feet, the Court believes that 2.0 acre-feet per acre is a

more approﬁriate quantity (0.01 cfs x 101 days x 1.98 ac-ft). The Court GRANTS Johneox's

excepnon and the annual quantity will be 2.0 acre-feet per acre or 1,309.8 acre-feet per year.
8. Stock Water—April I through July 10

The Court did not include stock water as a use in its original conﬁrmatxon J ohncex took

| exception to that ruling. The Court in its Memorandum Opmzon RE Threshold Legal Issues @115

held “that the d1versmnary stock water right must be incidental to irrigation practices on non-
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riparian lands in order to be consistent with the Ninth Circuit’s decision.” Stock water has been

diverted and used by Johncox. The Court GRANTS Johncox’s exception and incidental stock water
will be included in the confirmed right. No additional quantities will be confirmed.
9. Use of Water Post-July 10 through October 15 |
_ Johncox ciaims it can and has used water after the cut-off date of July 10™ when water is
avallabie, aithough most years it is not available. Limited evidence does support this use. JCD-5.
Johncox also argues that there is excess water (offer of proof). Ecology, the United States and the

Yakama Nation argue that Johncox is bound by the rulings in Ahtanm 11

The Court held that Ahtanum I controlled regarding diversionary uses post-JuIy 10 through |
the end of the irrigation season. Memo. Op. @14, lines 1-5. No water shall be diverted for either

irrigation purposes ot stock water supply from July 11 through October 15. The Court DENIES
Johncox s exception.

Johncox also argues that it has not voluntarily relinquished its July 10 to October 15 water
right due to the sufficient cause under RCW 90.14.140(1)(d) “operation of legal proceedmgs” See
R D. Merrill Co v PCHB 137 Wn.2d 118, 142-143, 969 P.2d 458 (1999). “the Iegai proceedings
must prevent the use of water”, Johncox expressed concerned that the Nation might bring up the
issue of relinquishment in some other proceeding and seeks a ruling on this issue from the Court,

The Yakama Nation asks that this exception be denied due to the pnor ruhngs of the federal court

'Irequmng cessatlon of use after July 10“’

This is not an issue of state-based relinquishment. The Nmth Circuit in Ahtanum II
ehmma_ted any right-to divert after July 10™." There is no right to relinquish, as there is no right to
divert. The Court will make no other findings on this i issue as an answer is not required for
purposes of this adjudication. | |

10..  October 16 to April 1, Non-Irrigation Season Stock Water Use

Johncox requests a right to divert water from October 16 to April 1 for stock water. The

‘Yakama Nation argues that the Pope Decree required diversions to stop on July 10 and could not

again begm until Apr;l 15. The Court, relying on Ahtanum II, stated that “Since the Pc)pe Decree
only applies to irrigation season issues; north side water users may begm diverting water after the

irrigation season concludes provided they have certificates to authorize such a diversion.” Id @14,

|| lines 5-7. Johncox can make such a claim.
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1JCD-23 include the following regarding diversions dates for stock:

| of historic use of water. The evidence is limited, however, there is past testimony supporting this

 dates 'accompanying this Supplemental Report.

18

. | Johncox claims its use of 3 cfs of water for stock water is ;_‘consistent with Achepohl
Certificate #3107 (2003 Exceptions, #16,745, p.12). Certificate No. 310 authorizes a continuous
diversion for domestic and stock, but sets forth no specific quaﬁtity._ No records were ever
maintained. Previous testimony by both M’a,rk Herke and Dean Frey indicates that they use Johncox
water for stock watering purpoSes and wells when Ahtanum Creek is not available (April 19, 1994).
IDC-4 claims a right from October 1 through April 1.

Johncox has recent records that show it has dwerted water durmg this period. J CD-36 and

October 23, 1999

November 6, 2000 ‘ '
November 21-27 2001 (one week of use)
January 7, 2002

Part of the Nation’s exception is it’s belief that Johncox failed to provide sufficient evidence

use. However, Johncox has not provided, as far as the Court can determine, is whether 3 cfsis a
reasonable diversion amount and an estimate of the consumptive stock water needs/annual quantity

within the company.' That evidence is needed and must be provided consistent with the briefing

The Court prov1s;0na11y GRANTS this exception by Johncox upon receipt of the quantity
and consumptive stock water information. Johncox shall provide this information to the Court no
later than April 21, 2008. '

11.  Place of Use
N The Court confirmed a water right to Johncox with a pléce of use that describes portions of
several sections within T. 12 N, R. 16 E.-W.M,, generally following JCD-1A, for atotal of 654.9 -
acres. Johncox is not objecting to the senior water right as awarded by the Court for 654.9 acres. It
is Johncox’s position that as a ditch company, and in _accordancé with its by-laws, it may transfer its
shares to any of the 926 acres in its service area and authorized by Certificate No. 310. |

Ecology does not obj ect to the place of use for the senior right. Ecology agrees that Johncox
can transfer these shares and use this water anywhere within its place of use, so long as no more
than 654.9 acres are irrigated at any one time. The Yakama Nation argues that in this adjudication
the standard for a ditch company, or a claimant without a federal contract, is irrigated. See Report
of the Court for Naches-Cowiche Canal Company, October 10, 1994, @25;27. |
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The Court, in its Threshold Issues ruling, held,

ITIS HEREBY FURTHER ORDERED that the irrigation district and water
companles are not required to describe each parcel of property within their boundaries
or service area which has been historically irrigated and the water right certificate
which the department issues at the end of the adjudication may be issued to the . .

-water company for use of water within the boundaries or service area of the district
or water company Order RE: Threshold Issues, August 13, 1992, ﬁB p. 2, lines 8-
15.

The Court did not require a Major Claimant to Eprovlide a parcel by parcel accéunting of each
irrigated acre. In Né_,ches—Cowiche, as well as other companies, the Court confirmed the numBer of

acres based on the irrigated standard. The Court also asked that a place of use be provided to the

nearest quarter-quarter, section, township and range. ‘Naches-Cowiche complied and provided the

Court with NCCC-21. Thisisa broad descriptidn. However, within this description Naches-
Cowiche water service is limited by the number of irrigated acres confirmed or 1,015 07 acres. -
The Court sees no distinction between Johncox and Naches-Cowiche in this regard.
Trrigated is the standard for both. Unlike Johncox, Naches-Cowiche was not subject to a federal
ruling regaxd'mg their water rights. The Ninth Circuit confirmed both the number of acres with a

very general and large place of use. Thus, this issue is governed by the principles of res Jjudicata,

|| See Findings of Fatt and Conclusions of Law, January 30, 1962 (DOE 136); Aktanuih II. The

Court relied on JDC-1A to narrow down the Jand description and will continue to use the
description on pp 46_8-469.- J ohnc;ox will be limited to no more fhan 654.9 acres -- the maximum
limit of the irrigated acres. This legal desqriptibn comports with rulings by the Ninth Circuit and
the Order on Threshold [ssues. | : - | '

a. . dAnswer No. 16 Overlap

The Coutt has questzons regardmg certain lands within Johncox ‘oased on the ev;dence

provided by AID under Answer 16 as follows: ’
1. Robert S. Anderson: There are two‘pri'mary'questions. First, who supplies

_watér to the Anderson property in Answer 16, AID or J ohncox? Anderson Parcel No. 161218-
11412 is located generally within the NEYNEY: of Section 18, T. 12 N., R. 16 EW.M. This parcel
is listed on AID-8A, is 15.8 acres total and AID appeared to be claiming a senior right for five
acres. Dﬁ;ing AID’s presentation for Answer No. 16, Lormie Dillman testified on béhalf of Robert
S. Anderson, his father-in-law. M. Dillman testiﬁe’d that they get water from Johncox for this
pfop_erty'. | |
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| testified during the Nation’s presentation regarding Answer No. 16 on February 16, 2004. The

|| that time. Mr. Dillman outlined the property in black with an “RA” in the center. Pasture grass waé

The parcel in question is also within the broader place of use for the water right confirmed
for Johncox. Report @ 468-469. This parcel is within its exterior boundaries. JCD-1A. The 1977
shareholder list for Johncox does not list a Robert Anderson. JCD-9. However, Mr. Anderson may
have purchased land since the 1977 shareholder list. JCD-3 and JCD-6 are also shé,reholder lists
that show somewhat different information but also do not list a Robert Anderson. JCD-3 shows that
an Aﬁdersoﬁ owns 1-% shares and water is taken from Box 11, which is in Section 9 Iocated‘
approximately 2 miles north and éast of Section 18. As Johncox is a ditch company, there was no
specific testimony regarding Robert S. Anderson ahd/or the conveyance system to‘the property
within the NEVANEY of Section 18. At this point, the Court has no evidence of how water is
diverted to the property, or how the land is irrigated. Is the land provided water via Johncox? Or
does AID provide water to tlie Anderson property and in what manner?

The second question is whether there has been continued beneficial use of water on the

property: The YakamafNatiqn believed this land had not been historically'irrigated. Dr. Niel Allen

property in quéstion is iocated _}USt before the Tampico Junctlon of the north and south forks. The -
DOQQ for this parcel shows this ground as being fairly dry (YIN-355). On July 22, 2002, this land
was pioughed by a neighbor but not irrigated. A_ccordmg to Dr. Allen, the LANDSAT images
show no irrigation View No. 1 for Parcel No. 11412 from 1996 through 2000 (Anderson).

Dr. Allen suggests that depending on the soil moisture content, there could be signs of irrigation |
that occurred up to three weeks eatlier. o

Mr. Dillman lived in this area in 1997 and 1998 and became familiar with the prop‘éfty at

grown on the property. According to Mr. Dillman, the property was irrigated in 1997, 1998 and
1999, and possibly 2000. The land is irrigated and is green from spring until July, and then there is
no water available to keep the grass alive. Mr. Dillman reviewed YIN-355 and stated that the field
does look this way every year toward the end of July when there is no water available. By the end
of July the grass is dead and appears as such in the photos.

The Court recognizes there is a difference between the testimony of Mr. Dillman and that of
Dr. Allen and the LANDSAT images. Given Mr. Dillman’s first-hand knowledge of the property
and the fact that water is generally turned off on July 10®, the Court will rely.on the testimony of
beneficial use by Mr., Dillman rather than the J uly 22 photo and testimony of Dr. Allen. |
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2. . Puskas: In AID’s responée to the iJnitgd States regarding Answer 16, Parcel
Nos. 161207-43004 and -43404, owned by Jeffery and Deborah Puskas, is 9.78 acres. However,
AID is not claiming a right pursuant to Answer 16 for lands in Section 7 (AID 8A). Parcel No.
161207-43004 appears to receive Johncox water and the Court included the NE%NE% of Section. 7
in its confirmation for Johncox. Report @ 468-469. No testimony contradzcted or supplemented
the above, thus, the Court will not alter the place of use confirmation for Johncox.
12. Water Right Confirmed to Johncax Ditch Company

- The rights are. provzslonallv* confirmed awaiting the requested information on the Anderson

place of use and service purveyor, and stock water consumptive use information.

The Cour% provisionally* confirms to Johncox Ditch Company two water righf:s with a
priority date of June 30, 1884. This ﬁrsf right is in the amounts 6.55 cfs, 1309.8 cfs-feet per year- |
from Ahtanum Creek for irrigation of 654.9 acres and stock water from April 1 through July 10.
The second right is confirmed for stock water use from Octbber 16 to March 31. A

~ The point of diversion for both rights is approximately 700 feet north and 650 feet west from|
the east quarter corner of Section 12, being within the SE¥NEY: of Section 12, T. 12N, R. 15 |
E.W.M. The place of use for both rights: f |

Section.3 - SW¥; 13

Section 4 -~ NEYiSEY4, E%NW%SE%, SWYiSEY4, and SEYSEY:;

Section 7=~ EYSEY,“NEVNEY:

Section 8§ - SWUNEW,” Wi4SWY4, 18 SEVINW Y4, NE%SW%, NWYSEY, SEVSWYs, S‘/zSE%,”

Section 9~ All, except for a small amount in the NY2NWYNWY; outside Johncox boundary (see
~ IDC-1A);

Section 10—~ All

Section 11 — N%SWY4;'™®

5 JCD — 1A includes & parcel w:thm the WSEY4 of Section 3 and owned by I.A. Herke. A review of DOE — 136 does
not include lands within that legal description.

¥ DOE — 136 indicates the E%E% of Section 7. However, a review of JCD — 1A discloses that the Iands lying in the
NEY are outside the boundaries of JCD. ‘

15 The Johncox Answer shows a legal description of the WiENEY, However JCD — 1A depicts that only about 50% of {
the SWYNEY: lies within Johncox’s boundaries and none of the NWYNEY.

* The Court notes that the Answer number shows the land is in the W%4SWY as being a part of the Johneox.
Comparing JCD ~ 1A indicates that SW¥%SW? lies within Johncox but only a small amount of the NW¥SWs lles
within Johncox’s boundaries.

Y DOE - 136 indicates that the SW/4NW is part of the Johnicox claim in U.S. v. AID. JDC — 1A shows that land is

outside Johnoox’s boundaries.

% JCD - LA indicates that the entirety of Section 11 I1es within Johncox. DOE - 136 in the Answer analysis set forth
for Johncox, shows only the N%SW1, However, on page 54 of DOE - 136, under J.A. Herke, the N4SW% of Section
11 is listed but it also shows the parcel to be 480 acres. This is somewhat confusing and may require some analysis
from Johncox.
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Section 14—~ There is no description in DOE ~ 136 of lands in Section 14;

Section 15 -~ NYNEY, Lots 1, 2 and 3, NYNWY (except 1 acre to YWCA and that land lying

north of Ahtanum Creek and south of county road);

Section 16 ~ NWWNWY;'°

Section 17— North 12 acres of NEVNEY, SW%NE%,”

*Section 18 is the location where Robert Anderson’s land is located (Parcel 11412). Prior to
including this in the service area for Johncos, it shall provide the clarifying testimony and evidence

requested by the Court:

‘Section 18 — That part of the NEXNEY4 lying above Ahtanum Road.

T. 12N, R. 16 EEW.M.

Like all other rights confirmed in Subbasin No. 23, Johncox’s irrigation right shall carry the |, |
provision regarding use of excess water. ‘ ' |

3 Lands Located in the Ahtanum Basin With No Answer Nm}zber

The following claimants have land within Subbasin Ne. 23, but no predecessor filed an

answer number in U.S, v. 4htanum.

{| Court Claim No. 00040 -  Donald and Sylvia Brule
Court Claim No. 01924 -  Jerome Durnil '

, ‘ Morgan Collins '
Court Claim No. 02060 - Albert Lantrip -

Exceptions were filed by these'claimante to rights either not being confirmed at all for their
property or for a junior water right being confirmed. Some of the exceptions were filed late, -
resulting in festimony being taken on February 26, 2004,_ and April 14, 2005. Donald Brule,
Morgan Collins, Jerome Durnil and June Batt testified in supporf of the exceptions.

. These claimanis’ property is irrigated with'Spring Creek water, which is diverted near the
former fish hatchery located on South 16™ Avenue in Government Lot 2 of Section 2, T. 12N, R.
IS E. W M. The land of these claimants lies in Government Lots 3 and 4, the SEVANW'4 and the
W‘/zSW%NE% of Section 1, T. 12 N., R, 18 E.W.M. The land in Govemment Lotg_B and 4 share
ownership history and will be discussed first, followed by the other parcel.

¥ JCD - 1A includes most of the N' of Section 16. The only reference to Section 16 in D()E 136 is property held
then by Charley Jewett in the NWYNWY for 40 acres.

20 JCD - 1A includes the NEY and most of the NANWY in Section 17. The only referencé to Section 17 in DOE - 137
were those set forth above.
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| Elsa Schroeder, who then sold it in 1934 to Hugo Contardi. Documents are in the record showing

‘testimony would suggest that he believes he is also a successor to Batt and Gardner, the legal

_Government Lots 3 énd 4 of Section.1 was owned at the turn of the century by Carl
Shroeder, who signed the 1908 Code Agreement. He also participated in the first adjﬁdication of
Ahtanum Creek and was awarded Certificate No. 172, with a priority dafe‘ of 1870, authorizing the
diversion of 0.8 cfs for the irrigation of 40 acres in Government Lots -3 and 4 of Section 1, T. 12 N,,
R. 18 EEW.M. Although the certiﬁcate described the souxée of water as Ahtanum Creek , the
authorized point of diversion is on the east line of Lot 2 in Section 2, T. 12 N., R. 18 E.W.M., which
is the approximate location of the diversion from Spring Creek that servés the claimants’ property.
In 1930 an agiéement was entered iﬁto between James Harvey, John and Elizabeth Campbell and
Carl and Augusta Schroeder and David L. Savage to settle disagreements over use of water from

Spring Creek. Harvey and Campbell owned land further east of the claimants” land, Carl and

Augusta Schreeder were shown as owning Lots 3 and 4 of Section 1 (now owned by Lantrip, Durnil|

and Collins) and Savage was shown as owning the Brule land. Carl Schroeder conveyed his land to| -

portions of the land being conveyed to Fred and June Batt (the Durnil parcel) and Thurston Lewis
and Elvera Rose Gardner (the Lantrip parcel). The documents in the record do not indicate when or

to.whom the rest of Government Lot 3 was sold. Mrs. Batt testified extensively about irrigation on

this land from the time her father, Hugo Contardi first owned it, until modern times. The testimony

at the various hearings was sufficient for the Court to conclude that water has been beneﬁcmlly used
'on th1s land since the water rights were established in the late 1800’ '

Claimants acknowledge that Hugo Contardi was a named party to the U.S. v. Ahtanum case
which resulted in the Pope Decree; however, they assert that he sold the land at about the time that
the case was initiated and that his successors were not prOperly served. The Court has revxewed

YIN-370 and 375 that were entered into evidence as patt of the hearmg for the late exception filed

by LaSalle High School. These exhibits contain several documents, including a copy of the Order |-

to Drop and Hiclude Additional Party Defendants in the U.S. v. 4dhtanum case, which was filed on
October 14, 1949, and sevérél affidavits of service, Bo_th in 1947 and 1949. Named in the order to
add and exclude parties are Fred and June Batt and Thurston Lewis and Elvera Rose Gardner. This
leads the Court to conclude that they were properly jéined to the case and had an obligation to ﬁle

an answer to the complaint. No such answer ,appégrs to have been filed.. AIthough Mr. Collin’s

descriptions for the land conveyed from Contardi to Batt and Gardner does not include his land.
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‘The Court has acchs to a Metsker Map dated 1959 showing this area and indicates ownership of

{1 and Inez Cope. The copy of the Summons and Complaint that is part of DE-321, lists a Walter G
and Rose Cope, which arguably could be different people than the owners of the Brule land.

| added to the case. The Court concludes that the Brules’ predecessors were propetly served notice in

land at that time. ’i"he ownefs of Mr. Collins land in 1959 were Kenneth Bracy and Eugene Loop.
YIN-375 shows both of these individuals were served copies of the complaint in U.S. v. Ahtanum,
and the Court is.again persﬁaded they did not file an answer to the complaint.

The Brule property lies in the SEVANWY4 and W‘/zSE%NE% of Section 1. DE-321 is a chain
of title for this land, which shows a different ewnershlp h.lstory than for the other claimants. When
the 1908 agreement was prepared and signed by water users, the ownership of the Brule land
changed frequently. It may have been owned by D. L. Savage or George H. Fresh. Neither signed
the 1908 agreement. D. L, Savage participated in Achepohl and Certificate No. 238 (DE-322)
issued to David L. Savage w1th an 1872 prmmty date authorlzmg the diversion of 1.27 cfs for the
irrigation of 63.6 acres in the west 23.5 acres of the SWYNEY4 and the SEYANWY4 of Section 1, T.
12 N., R. 18 E.W.M. — the Brule land. As with other claimants discussed herein, although the
certificate described the source of water as Ahtanum Creek, the diversion described is in Lot 2 of .
Section 2, T. 12 N, R. 18 E.-W.M., where the Spring Creek diversion is{ocated.

‘In 1947, when the Summons and Complaint were filed, the Brule land was owned by W. C.

However, YIN-370 includes a copy of the Affidavit of Service for the mitial summons and
complaint, stating that Walter G. Cope is actually Walter C. Cope, who was served on September 4,
1947, and that W. C. Cope was also served on October 27, 1949, when additional parties were

U.S. v. Ahtanum and had an obligation to answer the cofnplaint. Nothing in the record indicates an
answer was filed. ‘

- All of these claimants argue that Spring Creek should not be considéred'part of the Ahtanum
basin and should not be bouﬁd by the rulings in U. S v. Ahtanum. They point out Spring Creek joins
Ahtanum Creek well below the diversions that serve the land lying south of Ahtanum Creek on the
Yakama Reservation. |

All éi_aimants discussed here have certificates from the prior adjudication that authorize
di\./ersions that obviously are from Spring Creek, clearly showing that in the 1920’s Spring Creek
was considered part of the Ahtanum basin. Additionally, the owners of the land in Govémment

Lots 3 and 4 were parties to the 1908 Code Agreement that addressed water use for irrigation in the |
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basin. These claimants’ predecessors were also served with a summons and complaint in U. S. v.
Ahtanum and had an obligation to answer. It was in that forum their predecessors had the
responsibility to make the argument that they should be excluded - now is too late.

The Court;s ruling that junior rights cannot be confirmed applies in this éase,-see the Special
Issues section of this report. Therefore, the water rights previously confirmed on pages 419 and
439, lines 1 through 14; are withdrawn and the late exceptions of Don and Sylvia Bmle; Albert
Lantrip, Morgan Collins and Jerome Durnil are DENIED. No water right will bé confirmed.
Court Claim No. 02320, (A)2434 - Karen L. Klingele

There was no appearance at the initial evidentiary hearing on behalf bf this claim, resulting
in the Court not confirming a water right. Ms. Klingele filed an exception to a right not being‘
confirmed and appeared at the supplemental hearing to offer testimony in support of her claim.
Exhibits DE-297 306 and'325 were entered. Ms. Klingele is also relying on evidence submitied by

Vher nelghbors, Gerald and Helen Sauer

Ms. Klingele owns the N%2SW4¥ and SEXSW 4 of Section 8§, T. 12N, R. 15 EEW.M. She is
asserting a right to irrigate from Ahtanum Creek approximately one-half acre and provide domestic
supfplj? from a spring or well on a one-acre parcel that lies south of the North Fork Ahtanum Road
and north of the North Fork Ahtanum Creek (Parcel No. 151208-34002). Accordihg to
Ms. Kiingeie’s' testimony, water ié pumped from Ahtanum Creek to irrigate a pasture area and

landscape around a mobile home on the property. Ms. Klingele’s land is described on Certificate

| No. 317 from the earlier ad_]udmatmn of Ahtanum Creek, Certificate No. 3 17, with : a 1884 date of

priority, authorxzed the diversion of 0.2 cfs for the 1mgat10n of 10 acres in the SW of Sectzon 8
T. 12N, R. 15 E.-W.M. Ms. Klingele has been familiar with the property since the 1950’s when she

traveled to the area with her family for picnics and other outings. ‘Her early memory of the land is

_ when it wasg part of the Soda Springs recreational area. Until at least the 1940’3 her land had the

same ownershlp and use history as that owned by Gerald and Helen Sauer, see pertment section

| below. The Sauers submxtted,cons;derable evidence showmg water use on the property for

domestic supply and recreational purposes on land that the Court believes includes the Klingele

pfrepgrty., However, evidence of water use for irrigation prior to the 1950°s is lacking. In the 1950’s

when Ms. Kliﬁgele visited the property, it was owned by Ronald Shore, who continued to own it
until his death in 1974. Ms. Klingele and her husband bought the land in 1975 from Mr. Shore’ $

wxdow
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‘water source. However, the claimant concluded her testimony by taking the position that the source]-

Ms. Kliﬁgele makes the same case as the Sauers concerning the applicability-of the 1908
Code Agreement and U. S. v. Ahfanu—m that resulted in the Pope Decfee. The owners of the land in
1908 did not sign the Code Agreement, nor did the owners in the late 1940°s and early 1950°s -
answer the complaint in U. S. v. dhtanum. There is nothing in the record concerning any actions-
leading up to signing the Code Agreement, so it is not possible for the Court to determine whether
the owner of the Klingele/Sauer property did not participate because of no intention of ifrigating the
land or for some other reason. However, contrary to the position taken by both Ms. Klingele and
M. Sauer, the ownér of the property in the late 1940°s was served the Summons and Complaint, see
YN-375. There is no evidence that an answer was filed. The Court does note that DE-297, chain of]
title submitted by M. Klingele for her land, does show that when the land was sold in 1952 the U.S.
v. Ahtanum case was disclosed. The Court concludes that the prior owner of the Klingele property
was a named party to U.S. v. Ahtanum and bound by its ruling that irrigation rights existed only for
those landowners who signed the Code Agreement and filed answers in ULS. v. Ahtanum.

The Court had previously concluded that neither the Codé Agreerﬂen’ﬁ nor U.S. v. Ahtanum
had any implication on water rights for domestic supply, since both actions were intended to settle
irrigation rights. Ms. Klingele is claiming a right to use water for domestic supply. for {he mobile
home. At the beginning of the hearing process the source of water was described as a spring, but as
the testimony progressed the source of water was described as a dug well. The testimony and

evidence presented was not sufficient for the Court to determine the actual characteristics of the

of water was ground water from a well and not subject to this Court’s jurisdiction. Lacking any
evidence to the contrary, the Court will accept this position and will not confirm a right for
domestic supply. The Court also cannot confirm a right for irrigation un_dér Court Claim No. 02320
.dﬁe to Ms. Klingele’s predeceSSC§ not participating in U.S. v. Ahtanum.

Court Claim Nos. 01019, A4253, A5469 - La Salle High S¢hool

La Salle High School (La Salle) filed a petition to allow filing a 1#6 exception. The Court
granted the pétition and subsequently held a hearing on‘ the late exception: The Court issued its
Memorandum Opinion Lé Salle High School on Tune 1, 2006 denying La Salle’s request for a éeniqr
water right. Jd The issue left unresolved was whether La Salle would be entitled to a junior right.

Upon reconsideration, the Court has detérmined it will not confirm junior rights. See
Speéial Issues above.. The claim of La Salle High 'Sc'hool is DENIED.
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Court Claim Nos. 00542 through 00545 - Theodore and Wanda Mellotte, Jr.

The Mellottes claimed water rights to four springs for stock water and irrigation. The Court
was unable to confirm rights to those springs as set forth in its analysis of the claim. See Report at
pp. 315 -317. The Meliéttes did not file an exception nor provide the evidence reqﬁested by the
Court. The Yakama Nation took exception to these claims. First, the claimants must prove there is
no continuity between the spring and Ahtanum Creek. Sée Memorandum Opinion Re: Return Flow
Exceptions of Harry Masterson and Mary Lou Masterson’J uly 16, 1996, and Memorandum Opz’nioﬁ
and Order RE: Exceptions of Worrell to Supp. Report Sub. No. 22 (Wi'de Hollow), November 9,
1999. Second, historic use of water for the burpdses claimed shoul& have been addressed in t]ge

1908 Code Agreement, Achepohl and the Pope Decree. Third, the period of use should be ﬁﬁlited

to April 15 through July 10 See Exception No. 50.

K Smce there was no exceptmn by the Mellottes, the Court will only say that the original
ruliﬁgs will not be modified. Also, this Court has addressed the use of springs in its Memorandum

Opinion Re: Ahtanum Creek Threshold Zegal Issues, October 8, 2003. No right can or will be

confirmed for the sprmgs except spring No. 543 located in the SEVANEY4 of Section 18, T. 12 N., R|

16 E. W M At the omgmal hearmg, Mr. Meilotte testlfied that this spring was used for stock water
suppiy only. Mr. Mellotte did not say that water was diverted, nordid he descnbe adelivery
system, so the Court concludes that this is a non-diversionary. stock water use.

The Coﬁrt confirms a water right to Theodore and Wanda Mellotte for use of an unnamed
spring for continuous non-diversionary stock water supply located within thé SE¥“NEY: of Section -
18, T. 12 N., R. 16 EEW.M. The Mellottes name shall be included on the list of claunants enntled to
a right for non-diversionary stock water from the spring. |
Court Claim No. 02243 - Gerald F. and Helen M. Sauer

The Sauers filed an exception to the court not conﬁfming a water right. Mr. Sauer testified

at the supplemental hearing. The Sauers own that portion of the N%SW%SW% of Section 8, T, 12

'N., R. 15 E.W.M. lying south of the North Fork Ahtanum Road. At the initial evidentiary hearing,

the Sauers put into evidence a copy of Certificate No.317 from Achepohl. Certificate No. 317, with|
an 1884 date of priority, authorizes the diversion of 0.2 cfs for the irrigation of 10 acres in the
SW¥ of Section 8, T. 12 N., R. 15 E.-W.M., which includes the Sauers’ land. However, there was

no evidence that the land owner in 1908, Yakima Minéral‘ Springs, signed the Code Agreement, nor
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to the area being part of the Soda Springs Resort. Beginning in the late 1800°s, the land was

water is used for domestic supply and stock watering. -

| mfgh“t affect any water ri ght for the property. The Court notes that the adjudication, the only case

is there any evidence that the owner of the land during U. 8. v. dhtanum filed an answer to the
complaint. Mr. Sauer had testified to not diverting water during their ownership; leading the Court
to ask the parties to address whether the right had felinquished.

Most of the evidence of historic water use that has been provided for the Saver land relates

deireioped as a recreational area. Cabins and tents were placed on the land, a swimming pool wés
constructed, and fréquently between 200 and 250 people would be. on the property ﬁsing itasa
:ésort or recreational camp. Water from Ahtanum Creek was used for domestic supply; filling the
swimming pool, and watering livestock kept at the camp. James Biggham bought the property and
bottled the soda water as a commercial venture. It is not clear how long that activity continued, but
at least into the 1930’s.  As mentioned above, Certificate No. 317 is aiﬁpurtenant to the claimant’s -

land. Although the certificate specifically addresses irrigation as a purpose of use, it also states that

At the initial hearing, the Sauvers claimed a right to irrigate five acres. However, at-the
supplemental hearing, it appears they sought a right for domestic supply for a recreational area or
‘reso_ﬁ:. ‘The Sauers acquired the land in 1970, and at that time a log jam at the diversion point
prevented them from diverting water. In 1974, a flood took out the log jam, but also caused the
creek channel to move away from the diversion facility. That same year, Mr. Sauer filed Water
Right Claim No. 152809 pursuant to the requirements of RCW 90,14, claiming a right to irrigate 5
acres with water diverted from the North Fork Ahtanum Creek. Mr. Sauer testified that at the time
he filed this claim, he learned that a court case had been filed involving water rights in the Yakima

Basin, and he did not want to invest in replacing the diversion facility until he knew how the casek

involving all surface water rights in the Yakima Basin, was filed in 1977, not 1974.

Since they acquired the land in 1970, the Sauers have used water from Ahtanum Creek, but
have not had a functidning diversion facility. They carry water from the creek using buckets —a lot
of buckets. The water is then used around the camp for domestic purposes, except for drinking. The
Sauers argue that use of water from Ahtanum Creek has never ceased and there is a sufficient cause
for their failure to divert water, which prevents relinquishment, see RCW 90.14.140. The sufficient
causes that they believe apply are unavaiiab_ility of water and operation of legal proceedings. Water

has ot been available at their diversion site due to the creek channe] changing course during a flood 3
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and the legal proceedings has prevented them from having the certainty in their water right that is
needed to warrant expending money. to modify theAdiversion facility to be able to divert. "

The Court is faced with several issues that must be resolved in otder to deten’nine whether a
wéter right can be confirmed for the Sauer property. The first is participation in what is commonly
referred to as the Code Agreement. Itis cleaf that the parties to the1908 Code Agreement were
claim_i_ng rights to use watet for irtigation purposes and that the agreement was intended to resolve a|
dispute over the quahtity of water that could be used for that purpose. The evidence put in the
record by the Sauers lead to a conpiusion that‘ prior to 19_087 Wafer was being used on fhe property
for domestic supply and recreational purposes. There is no evidence that water was being used for
irrigation Thérefore ‘the Court concludes that not signing the Code Agreement does not influence
the existence of a water right for domestic supply and recreational purposes.

The Sauers contend that their predecessor was also not a party to U. S. v. Ahtanum and,
therefore they are not bound by the findings in that case. However, the owner of their Jand'in 1949,
Francis Ray, was served the summons and complamt in U.S. v. Ahtanum (see YN -375), but does not
appear to have answered. It may be this land is outside of the area considered in both the Code
Agreement and U. S. v. Ahtanum, however, since Francis Ray was served, he had an obligation to
answer — even if the answer was an assertion that his land was outside the érea of concemn. His
failure to file an answer prevents this Court from confirming a water right for irrigation.

A water right can be confirmed for domestic supply, however. There was no evidence
presented on the quantity of water historically used for domestic supply at the site when it was
being used as a resort and carhp The record also doésn’t indicate the quantity of water the Sauers
believe they have used during their ownership. Because there has not been a diversion famhty and
water use occurred through ﬁilmg buckets, the water use’ durmg the past 30 years would have been

less than was historically used when the diversion facility was functioning. The Court believes that | '

| the type of water use associated with the resort and camp facility would be similar to the water use

at campgrounds opérated by the U.S. Forest Service. Lacking testimony of water use, the Court
will look to the analysis for those facilities for guidance. The rights confirmed in the Conditional
Final Order that issued to the U. S. Forest Service authorized between 0.005 cfis to 0. 04 cfs én’d
bétween 1 acre-foot per year and 7 acre-feet per year, depending on the campground size.

"The Court will confirm a water right under Court Claim No. 02243 with a June 30, 1884,

date of priority for the diversion from Ahtanum Creek of 0.02 cubic foot per second, 2 acre-feet per
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year for domestic supply and recreational purposes in that portion of the NYSWYiSWY: of -
Section 8, T. 12 N., R. 15 E.-W .M. lying south of the North'Fork Ahtanum Road. The point of
diversion is located 700 feet north aﬁd 500 feet east of the southwest corner of Section 8, béing
within the NWY%SWYSWY of Section 8, T. 12N, R. 15 EWM If the Sauers have evidence of
the quantity of water historically used, they should file an eﬁception to.provide that information. .

Court Claim No. 01132 - Reod and Betty Swanson

The Swansons assert a right to irrigate land they own north'of Ahtanum Creek in
Government Lots 1 and 2 of Section 24, As far as the Court has been able to determine, the owner
of their land in the 1940°s and 1950°s did not file an answer in the U. S. v. Aé}anum LD. case,
resultingb in the Court f'mding that only a junior right could be confirmed. Howevet, the Court has
reconsidered that riling and in the Special Issues section above ruled that junior rights cdulﬂ not be
conﬁﬁned and withdraws the water right described on page 427, lines 11 — 24.

Court Claim No. 01071 - Trail’s End Lodge | |

The Yakama Nation took excéption (#53) to the water right confirmed to Trail’s End‘Locfgg. :
Chuck Tissell and John Tissell appeared at the supplemental hearing to respond to the exception.
The Néttién believes that the Water right cqpﬁm}ed.'td Trail’s End Lodge should be no greatér than
the junior water rights recognized 'fcﬁr irrigaﬁbn purposes. The Nation points out that Trail’s End
Lodge was not ‘awardéd a water right in the Achepohl decree, was not a signor of the Code
Agreement and did not file an answer in U, S. v. Ahtanum. Accordingly, any water right awarded to
the lodge should be no better than the junior irrigation rights the Court has reco gnized. As
discussed in the Special Issues section, the Court had reconsidered its rulingé on junior rights and all
have been withdrawn and will not be confirmed. ‘

Traiiés End Lodge responds that it did not own the land during the time the Code agreemenf :
was signed and the Achepohl case was decided — in fact at the time the Céde agreement was signed,
title to the land was still in the Federal goVernment and they were not a named party in U. S v.
Ahtanum. They argue that these cases dealt wzth zrrxganon water rights and their water right is only
for domestic supply. Therefore, they should not be bound by the restrictions in the Pope Decree.

The property owned by Traﬂ’s End Lodge lies in the NEVANEVSWY of Section 18, .

T. 12N, R. 1S E-W.M. The ownership history of the land is dlscussed on page 331 of the Report.

The evzdenoe shows there was no water use on the land until sometlme in the 193 0’s — well after
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Achepohl was decided. As pointed out by Mr. Tisseﬂ, the Code Agreement and the Achepohl case
addressed tater used for irrigation. There were no water rights confirmed in Achepohl 'stricﬁly for
domestic supply. The decree recognized that the right to use water for domestic and stock \;vater
purposes existed along with the irrigation rights identified in the decree. Since the water right that
issued to Trail’s End Lodge did not exist until 1974,,there is no way that it could have been -
considered during the Achepohl proceeding. Likewise, the water right did not exist when U, /S. v,
Ahtanum evas filed. The Nation also makes the afgu'ment that the Code agreement divided up the
available water. However, the Court finds that the agreement is clear that only use of water for
irrigatioh was being addressed. ‘ '

The right being claimed is based on Surfﬁce Water Certificate No. 84;231600, with a
June 19, 1974, priority date. The Nation argues that the water used under tlns certificate will have
an impact on the Nation’s federally reserved water right. The certificate issued pursuant to RCW
90.03, specifically Section 90.03.290, which requires Ecology (or its predecéssor agency) to meke a
determination that water is available for appropriation for a beneficial use and the appropriation will
noﬁ impair existing rights or be detrimental to the public welfare. Thafdetennination was made
and as far as can be determined, issuance of the permit was not challenged in e_inj way.

Trail’s End Lédge. followed the administrative procedures in RCW 90.03 to obtain from the |

state a water right permit and ultimately a certificate. The evidence shows that since the certificate

1|issued, and even before, water has been beneficially used for domestic supply at various times

during the year. The water rlght was established under the laws of this state and is a valid r1ght
The Court DENIES the Nation’s exceptzon The Nation’s remedy if it feels that exerclsmg
this right has a negative impact on its senior réserved water right is through regulatory action by

Ecology, not by denying the water right. Trail’s End has piovided evidence of the distance between _

‘the spring and Ahtanum Creek, the small spring flow and lack of surface connection between the

spring and the creek as factors suggesting its water use has ho impact on'the creek flow.

Court Claim No. 00589 -- Washmgten State Department of Natural Resources

The Washmgton State Department of Natural Resources (DNR) filed an exceptlon to aright
not being confirmed for non- diversionary stock watering on lands owned by the state and leased for
grazing'. The Yakama Nation responded to this exception, as well as filing exceptior'xslto other \
claims for non-diversionary stock watering, arguing that the Pope Decree did net provide for use of
water for stock wateriﬁg. The Coﬁrt ruled on the overriding legal issue of Whether there could be

4

Supplemental Report Re: Subbasin No. 23 - 197




10

I

12

13

" 14

15
16

17

18

19

20

21

22

23
24

25

non-diversionary stock water rights in its Memordandum Opinion Re: Ahtanum Creek Thre’skofd
Legal Issues, October 8, 2003. " ‘

The remaining issue for DNR was whethef there had been sufficient evidence of beneficial
use to confirm a ncn—diﬁrersicnary stock water right. DNR, in its briefing, referred the Court to the
‘State’s Investigation Report, which described this use. DNR also on June 17, 2003, filed with the
Court the Declaration of Paul Peﬁhallegon (Doc #17049), which described the lands leased for |
grazing and.the water sources used for ncn-diversicnary stock watering. DNR was scheduled to
appear at the February 2, 2004, supplementa] hearing, along with other claimants asserting rights to
non-diversionary stock water; however the Court determmed that sufﬁment evidence of beneficial

use was in the record and canceHed the hearing that day The Court, therefore conﬁrms a non-

' diversionary stock water right to the Washington State Department of Natural Resources and its

name is added to the list of claimants entitled to such a right.
4. Yakama Nation’s Exceptions (not addressed above) .
- The Court has addressed many of the Nation’s exceptions above. The following are the
remaining exceptions taken in order of the exception: |
1 & 4: The Court grants exceptmns #I and 4 — the rulings in /n Re Ahtanum Creek, 139 .
Wash. 84, 77,245 P. 2d 758 (1926) are not binding on the Natzon, as neither the
United States nor the Nation were parties to that case:
2. The Court grants exception #2 —the sentence on page 36, lines 11 to 13, which states|
that WIP water users pay assessments, is stricken. .
3. . The Court grants exception #3 — the Court’s description of the Code Agreemcnt on
‘page 37 was not infended to be inconsistent with the Court’s ruliﬁg on pége 109.
5. Does the “Order Re: Ahtanum Watershed Practicably 1rrigable Acreage”
Establish Maximum for the Yakama Nation Irrigation Right?
. This issue concerns the ruling of the Cowrt in its November 9, 1994, “Memorandum Opinion
Re: Ahtanum Watershed Practicably Irrigable Acreage” (1994 Mer_no. Op.). The Yakama Nation
argued that south side irrigation was not limited to how much land was irrigated at any particular

time, but how much land could be served by the Project as constructed by 1915. As a result, the

Nation believes that at least 5,146.85'.‘ acres were susceptible to irrigation based on an analysis of the
| 1951 Pretrial Order, Exhibit A. YIN — 353. Johncox and AID counter that the 1994 Memo. Op.

(also based on the Court’s reading of the 1951 Pretrial Order) set the irrigaible acreage as of 1915 |
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for reservation land in'the Ahtanum Creek basin at 4,968 acres (Johncox) or 4,920.4_acr¢s (AID).
Johncox further argues that the decisions in Pope, as well as the historical pattern of diversion,
establish that south side diversions have never approximated anything close to an'amount that
would allow 1mgat10n of those quanﬁtws of land and that to allow it now would constitute waste.
There is some dxspute as to Whether this issue should be addressed now or after the Court issues this| -
Supplemental Report The issue is well briefed and the Court will dec1de it now.

-All parties rely, and this issue turns, on an interpretation of the 1951 Pretrial Order and the
intention of the Court when drafting the 1994 Memo. Op. The Court agrees that the 1994 Memo.
Op. iﬁtended to-interpret U.S. v. AID as limiting irrigation onrthe south side to the acreage
susceptible to irrigation and that the 195 1 Pretrial Order was the primary, although not exclusive,
docurnent:that would set the amount. However, AID and J ohncox are incorrect that the 1994 Memo.
Op. is res judicata as to the issue of the exact number of south side frrigable acres. An exact
number of acres were never identified until the January 31, 2002, Ahtanum Report, Page 4 of the
decision is illustrative — it quotes from two paragraphs of the 1951 Pretrial Order that support the
mterpreianon advanced by both sides — paragraph 6 (Wh1ch mcorporates Exhibit “A”) and
paragraph 10 contains the 4, 968 acre figure.

Thus, if the 1951 Pretrlal Order is the only document to identify the number of irrigable
\acres, the two interpretations are both correct. Page 5, line 5 of the 1951 Pretrial Order does
indicate that 4,968 acres are susceptible of being irrigated pursuant to the project constructed as of
1915, Similarly, Exhibit A indicates 5,146.85 acres on the reservation were susceptible to irrigation
from the project as constructed in 1915. However, the Yakama Nation points out the Pretrial
Order on the Mérits, submitted by AID, which indicates an page 6, lines 23-26 that:

The lands situated south of Ahtanum Creek within the Ahtanum Indian Irrigation
Project and the small diversions above Main Canal, for which rights to the use of

water from that stream’are claimed in this proceeding, total approximately 5100 acres.
This is some additional proof the larger amount set forth in Exhibit “A” was the figure .

actually claimed by the United States on behalf of the Yakama Nation. Further, there is no
indication as to why the 1951 Pretrial Order contains a smaller number Qf acreage than Exhibit A.
Né‘ basis for 4,968 acres has been identified. Thus, the actual tabulation of irriga‘qle acreage set
forth in Exhibit “A™ {s more pérsaasiva, as the numbers are traced to specific properties.

Accordingly, the Court finds and so modifies the Report of the Court to indicate that a total of
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5,146.85 acres of tribal trust and fee lands can be served on the Reservation pursuant to the proj ject

| as constmcted in 1915,

‘The Court will confirm an annual quantity of water right based on 4.4 acre-feet per acre duty |
of water as identify in the 1951 Pretrial Ordér, (DI-240). That equates to 22646.14 acre-feet per
irrigétion season. However, consistent Witfl the argument of Johncox and Pope, the south side can
only divert water to,fhe south side “to the extent that said water can be put to a beneficial use.”
Contrary to the assertions of J ohncox, there is no corresponding right for the ditch company of other
north side water users to divert such unused flows except as otherwise stated in this decision in the
section pertaining to junior rights. N

The Court grants exception #6. .

The mstantaneous quantity is as set forth in the Report at page 347. Specifically from |
Apni 1 through July 10: 25% of the natural flow of Ahtanum Creek, as measured at the north and

south gauging stations. Ifthe natural flow exceeds 51.8 cubic feet per second (north side users are

permitted to divert 38.839 cfs, which is equal to 75% of 51.8 ¢fs), all the excess over that ﬁgure is
aWarded to the United States as trustee for the Yakama Nation, allottees and non-Indian successors |
to aﬂotteés, to the extent water can be put to a beneficial use. From July 11 through O_,étober 1: Al
waters of Ahtanum Cfeek not use for instream fishery: pﬁrposes and livestock watering shall be
available to, and subject to dlversxon by the Unlted States, Bureau of Indzan Affairs, as trustee for
the Yakama Nation, allottees and non—Inchan successors to allottees
(7. The Court grants exceptlon #7 — See 5-6 above. -

2 The Court grants excepﬁon #8 — the Natlon is not asserting a water right for wﬂdhfe
watering and the analysis beginning on page 45, line 15 ;s.strzcken. _

9. The Court grants exception #9 — the Couﬁ’s discussion and rulings on application of
Walton does not apply to lands held in trust or fee 'by the Yakama Nation or its members, only to
non-Indian successors to Indian allottees. On page 48, lines 16, 17, and 19, the phrase “on
reservation claimant” is replaced with “non-Indian purchaser” and on lines 15 — 16, the phrase “is
either owned by an Indian allottee or was conveyed from an Indian allottee™ is re_place_d with “was
acquired from an Indian”. | o

10.  The Court grants exception No, 10 — All fee owners on the reservation side of
A_htanum Creek are e_ntitled'to a prorata share of available water for all Reservation lands and all

have the same maximum water duty.
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appropriate to do so and to whether the cumulative water duty for the north side lands irrigated with

19 Exception 19 is now moot due to the Court revisiting the junior rights issue and

ruling that junior rights cannot be confirmed. See Special Issues Section above.

22.  Exception 22 — the first part of the exception is granted as the water rights confirmed

under each answer number have been subdivided based on parcél information contained in AID-8A.
Specific places of use have been pz;ovided in the schedule of rights. The Nation also requests in this
exception that water rights only be awarded to parcels identified in Appendix B of the 1964 Ninth
Circuit decision and that the Court only recognize transfers for the north side lands if it has occurred
pursuant to 'therrequirements of RCW 90.03.380. The Nation has not identified a specific instance
where the Court confirmed a water right for lands not described in Appendix.B_ {except for the. |
junioi right situatioﬁ), 0] the Court is not aware of a ruling that should be re-examined. The Court’s
mient i$ to require claimants or AID to comply with the change procedures in RCW 90.03.380.

23, Exception 23 is granted — the Court acknowledged the existence of ground water

rights when the evidence was presented to show there were ground water rights appurtenant to lands|-

that were also asserting surface water rights, but since this case is not addressing ground water
rights, no determination was made of the extent and validity of those rights. The Nation in this

exception reserved the right to challenge the ground water rightsl at a later date when it is

‘both ground and surface water isyz‘tppropriate This case is not the forum to consider the ektent and
validity of ground water rights and any party will have the opportumty to de so if a ground Water
adjudication is conducted in the Yakima Basin. |

44, Exception No. 44 is mo_ot, as Boise Cascade did not ﬁle an exception.

47.  Exceptions No. 47 and 60 (Claim No. 2310 - Paul Hart, Jr. and Linda Hart, Claim
No. 2310 — Alice Hart) is moot, agthe Harts did not file an exception seeking a senior water right
and the Court W:tthdraws the junior right that was previously confirmed on page 433, lines 14 to 24
The Court notes that in the schedule of rights, this right did not contain the llmztatlon of use that

identifies it as'a junior right; however, it is clear from the Court’s rulmg on page 302, lines 8

through'15, that a junior right was indeed conﬁrmed
51.  Exception No. 51 is moot as the claJmants did not file an exception and seek to
renew their claim (Claim No. 01248 — Michaei Noel, Tony Wellner, Sandra Johnson Oversby,

'Kenneth & Donna Ritter, Yakima Realty).

55.  The Court has aiready addressed the bulk of this exceptlon in Exceptions 5-7 above.
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Report at page 44, line 8 and page 34_7, line 20 is amended to read: Unnamed Canal: 500 feet cast of

Report in the Special Issues section or in the section pertaining to the specific claimant.

The Court agrees with the Nation’s contention that the summary should contain a
reversidnafy right and‘ inserts the following languagé at page 347, line 10. -“All waters not used on
north side Pope Decree parcels shall become available for use on the reservation lands.”

The Court fuﬁher agrees, and would place a Special Terms of Use section at line 13, page
349 indicating “the United States may divert the entirety of the river subject to water rights
allocated to users located north of Ahtanu_mCreel; and the Nation’s instream flow right.”

All other'issues raised in th.is‘ cxception have been addressed elsewhere in this decision and
the Court will not address them any further.

56.  The Court grants exception No, 56 and the third point of diversion described in the

the southwest corner of Section 18, T. 12 N,, R. 16 E.W.M. .
| 57. The Court grants éxception No. 57 ~ All fee owners on the south or Reservation side
of Ahtanum Clleek are entitled to a prorata share of available water for all Reservation lands.
58.  Exception No. 58 — this exception is moot as the Court has withdrawn confirmation
of all of the junior rights.

Any exceptions not addressed in this section are otherwise addressed in this Supplemental

5 Ecology’s Exceptions _

This section considefs Ecology’s exceptions not previously addressed elsewhere in this
Sup;ﬁlement_al Report. Ecology’s first exception concerning proof of due diligence in putting water
to beneficial use ws addressed in the Court’s Memorandum Opinion Re: Ahtanum Creek
Threshold Legal Issues. _ |

Ecology’s second exception was to the diversion point authorized in the water right
confirmed to Paul and Linda Hart under Court Claim No. 01205. The Hart’s predecessor changed
the point of diversion from the diversion into the Ahtanum Main Canal to a diversion on the north.
side of Ahtanum Creek. Water is then piped back to the south side-of the creek. Ecology maintains
that compliance with the change procedures in RCW 90.03. 380 is necessary because the d1ver31on
was moved to the north side of the creek and it is no longer on the reservation. Ecology asks the
Court to rule that any non-Indian successor with land on the Yakama Reservatlon who wishes to
make a similar change in point of diversion to a location off the reservation must comgly with State

latv. The Yakama Nation filed a response opposing Ecology’s position, but raising its own issues
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related to the water right. The Nation queries whether th'e'right should be counted as part of the
allocation to the north side since it is diizerted from the north side of the creek and whether the Harts
obtained permission from the Nation to bring water diverted off the reservation back onto the -
reservation. _ | | |

Although the water may be diverted to the north, it is not used on north side property and
cannot be used on the north side without the approval of the Nation. All water users on the

reservation share the same priorify date, and receive water as patt of a “just and equal distribution.”

| Citing the General Allotment Act and U.S. v. Powers. Thus, it doesn’t matter where the water is

“diverted because given the small amount of water that is available to south 'sid_e‘ users and the shared

prierify date the distribution should be the same. The Court does not believe that impair_r;ient is a
consideration here b'ecause of the unique circumstances of Ahtanum ~ the south side only gets 25%
of the water in the creek pursuant to a 1908 agfeément. Ecology’s argument relies on the notion that
f:he Hart’s water is diverted “_offmreservatiori.” That point is true only in the skinniest sense.
Although the water may be diverted north it then immediately goes soufhwaid back to the
reservation and will not be used on non-reservation ground. The distinction between diverting
water north of the cfeek, which is off the reservaﬁion, and south of the creek, on the reservation, is -
only a matter of a few feet. The water source is the same. Ecology’s exc‘:‘epﬁon is denied.
Ecology’s third exception conterned the Cou'rt"s analysis for claims to use springs. Ecology
generally agreed with it, but i'eque;sted the QppOthy tolrespond to any additional factual evidence
presented by the claimants in support of claims to use the springs. An‘issue Ecology identified was

dxstmguzsbmg whether the water source was actually ground or surface water. The process set up inl

{all subbasins allows any party, mcludmg Ecology, to respond to evidence entered in support of a

claim. Ecology may respond on this issue just as it has in other subbasins and on other issues.

Ecology’s last exception related to the claim of Gerald and Helen Sauer and whether the
“operation of legal proceedingé” exception to relinqﬁi'shn;ent applied in their case. Ecology’s
position is that it did appear to "ati)ply based on the evidence presented at the initial hearing.
Resolution of this exéeption is addressed above with the Sauer exception | o

On September 2005, Ecology filed a late exception to the water right conﬁrmed to the
Washmgton State Department of Flsh and Wlidhfe (WDFW), see Report @ 325 479. Ecology had |
learned that the water right confirmed in the report had not been exermsed for a number of years

and it was their position that the right had relinquished. There was no formal response from -
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WDFW‘, nor did they make an appearanée at the hearing to éonsider the late exception. Atthe
hearing, counsel for Ecology reported that he ‘had heard from counsel representing WDFW and .they
had no objection to either the late exception or to a finding that the water right had relinquished.
The Court granted the late exception and withdraws the water right confirmed to WDFW and
deseribed on pages 327 and 479 of the Report,

Ecology also requested several clarifications to the Court’s réport as foﬁoWs:

1. Lack of speéiﬁcity relating to “senior” and “junior” rights. This issue is resolved as
the Court reconsidered its prior ruling and withdrew confirmation of junior rights.

2. . Néed for identification of portions of water rigﬁts held by separate partiés in a single

claim involving multiple parties. This exception mostly applies to water rights confirmed to lands

within AID. AID presented sufficient information to allow the Court to divide the water right

amongst the parties who own land within each answer number. This action should resolve
Ecology’s concern. | . ' ‘ _ | )

3. The Court should identify the actual stream channel authorized as the water source.
In th\e Report, for the most part the confirmed rights identified the source as Ahtanum Creek, while
often Bachelor or Hatton Crecks ﬁfere the source of water. The Achepohl certificates all described
Ahtanum Creek as the source of water, leading the Court to do the same. However, the Court

agrees that it would be more accurate to identify the actual stream on which the authorized

|| diversion is located, and has attempted to do that. In some instances the point of diversion

described on a certificate from the Achepohl case, which is most often just a quarter/quarter location
with a section, is.‘not‘ actually on a water source. This rﬁéiy bé because over the years flooding has
caused the creek channel to change. However, unless the landowner has complied with the change
procedures in RCW 90.03.380, the Court must use the point of diversion location oﬁ tﬁe certificates.
4, Overlapping places of use: Ecology has identified two sets of water rights where it
believes the places of use overlap:‘ | |
a.  James M. and Janet Canipbell, Craig and Sharon Campbell, Claim No. 1002,
page 353 and Lewis W. and Joyce L. Langell, Claim No. 101 8;' page 359. The Court
has reviewed the place of use for both of these water rights and does not agree there |
is an overlap. The Langell property is in the SE% of Section 11 and the Campbell
property-is in the N2 and SW% of Section. 11. There is no overlap.
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b. Olen Nichols, Jr. and Elenore Nichols, Claim No. 8439, page 362 and

Marguerite Jorgenson, Claim No. 1245, page 356. The Court agrees there is an
overlap. The place of use was clarified above when the Court considered the
Yakama Nation exception to the Nichols water right.

Potential errors in place of use ot point of diversion — the Court concurs with

Ecology’s identification of errors and makes the corrections: unless othermse noted:

A Marguerite Jorgenson, Claim No. 1245, page 356 — the place of use should be;
. within Section 12, T: 12N, R. 18 E.W.M.

b.  Paul and Anna Marie Morton, Claim No. 0863, page 361 — the place of use
description is modified to replace the “above” on the second line of the description
with “northerly”. | |

c.  Albert and Florence Lantrip, Claim No 2060, page 419 ~ the point of

~ diversion description would be changed to read 1320 feet west from the northeast -

corner. However, thlS right is being withdrawn as itis a junior right.
d. Roger and Edna Meusborn, Wayne and Francis Gohl, Lewis Thomagon, page
428 — the point of diversion should be in the NEVANWY; of Section 18. However,

. this right has been withdrawn replaced with separate water rights for each

Ve
landowner.- '

e. - Michael J. Hager, page 442 ~ the range number in the place of use should be
16 E. However, this is a junior right that is being withdrawn.

f. Thomas Worrell, page 440 — the point of diversion described does not appear

to be located adjacent to a body of water. Ecology may be correct, however, the

Court is using point of diversion locations from the certificates that issued following

completion of the Achepohl adjudlcatlon

~ g  Roberta and Jim Buchanan, Randy and Cheri'J ohnson Mark and Nancy

Roehr, Claim No. 1759, page 465 — the point of diversion should be in T. 12 N,
However, this is a junior right that is being withdtawn _l

h. - Catholic Bishop of Yakima County, page 477 — Ecology asks that the place
of use description be changed to describe the 20-foot wide strip that is referenced in |

the description. This is addressed above in the discussion of Answer No. 10.
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i.  Olenand Elenore Nichols, page 362 - the claim number has a typographical
error; it should be Claim No. 8439,
During the discussion of admission of Exhibit AID-8A, Ecology brought up an issue that

was not previously part of its exceptions. AID-8A identifies the lands irrigated under each answer,

The lands are identified by parcel number and legal description. Ecology has obj ected to legal

descriptions that e;_rolois within a short plat, suggesting that those legal descriptions-are not
acoéptabie sioce they cannot be accurateiy mapped. AID responded asking that the Court accept the
legal descriptions provided in AID-SA.‘ The Court has specifically reviewed the legal description
portion of AID~8A and legal descriptions used for water rights confirined in other subbasins. In
many of the other subbasins, the places of use on the water rights are expressed as lots within a
short pla‘c and: Ecology has not previously lodged an objection. The Court has also revzewed the
Yakima County Assessor’s web site and finds that no other legal description is provzded for parcels
expressed as a lot within a short plat. The Court concludes that there is no basis for a conclusion
that these types of legal descriptions are not valid. Ecology contends that it is not possible to map _
such a place of use description. However, from the Yakima County Asséssor’s web page there is a
direct link for each parcel to a map that will show the parcels location within a section. As part of |

the place of use. descrlptlon the Court will use this link to identify where within a sectlon the parcel

hes mainly to confirm that it is within the place of use of the underlying certlﬁcate Ecology 8

objection to use of lots within a parcel or short plat as the legal description is denied. T

V." NON-DIVERSIONARY STOCK WATER RIGHTS -
The Court confirmed several rights for non-diversionary stock water purposes in its Report

(@344). Those claims are: | S

Claim No. 2003 Claimant : Current Claimant
02206 Boise Cascade, Inc. Same
01154 Leroy and Hazel Duckworth - Same
02195 Merritt Fines Same
01615 - Sharon Glenn/Estate of Martha Same
Ohms
02398 Hansen Fruit & Cold Storage/ Same
Park Avenue Storage Co. .
02310 Alice Hart : Same
02310, 01205 Paul & Linda Hart, JIr. X Sanie

01627 Kathleen Hille Same
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01019
01645
00830
02398

Lewis & Joyce Langell | Same |
Earl & Ardis Lewis © Ardis Lewis & Estate

Clarence A. & Marian Thompson  Same ;

Ervin & Jureta Yoerger Same

of Earl Lewis

Additionally, the following claimants appeared during the exception hearings for Subbasin

No. 23 and were confirmed a right for non-diversionary stock water purposes:

00589

" Marc & Sue Downes Martin

‘ Ciaim_ No. Claimant
00898

100133, 00182 Gary & Ruth Hansen
00543

‘Theodore & Wanda Mellotte, Jr.
Washington State Department of Natural Resources

SCHEDULE OF RIGHTS BEGINS IN. VOLUME 48-A, PART I
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