MEETING SUMMARY



MTCA Policy Advisory Committee

November 7, 1995

1:00 p.m. - 5:00 p.m.

City of Tacoma Department of Public Works

Central Wastewater Treatment Facility

Sewer Transmission Building Conference Room

2201 Portland Avenue

Tacoma, Washington





PURPOSE OF MEETING



To hold the seventh Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the “MTCA Study Bill.”



The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are generally described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.



The main objectives of the November 7 meeting of the PAC were to receive briefings from each of the four subcommittees, to discuss approaches to setting criteria for prioritizing issues, and to begin to identify priority issues for each subcommittee to be addressed in the 1996 work plan, which will serve as the basis for the December 15 legislative report.



AGENDA OVERVIEW



The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Fifteen of twenty-two members were in attendance; four members had their alternates attend; and four members were not represented.  A list of meeting attendees is attached.



Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.



PRESIDING OFFICER’S REPORT



Dan Ballbach included the following information in his report:



Dan introduced Shawn Del Ysursa, alternate for Scott McKinnie.  She is an attorney for J.R. Simplot Company in Boise, Idaho.  As corporate attorney, she deals with a wide variety of legal matters, including environmental issues.



Dan also noted that Rod Brown and Len Barson had notified him that they would not be able to attend.



Dan polled the PAC members to determine whether there is support for holding 1996 meetings at Ecology's headquarters building (same location for each meeting) or somewhere in downtown Olympia (location may vary each time).  Nancy Rust suggested that perhaps a Senate Hearing Room could be made available regularly.  Laurie Valeriano asked whether evening meetings could be held occasionally, so more members of the public are able to attend.  There was moderate support for meeting at Ecology's headquarters.  Dawn Hooper will explore meeting location alternatives further and the topic will be brought up again at the November 28 meeting.



Representative Gary Chandler will hold a legislative hearing December 1, 1995 regarding progress to date on tasks outlined under ESHB 1810.  Dan Ballbach and Mary Burg will testify at the hearing.  They will review the content of their briefing at the November 28 PAC meeting.



Dan recognized the hard work in recent months by subcommittee chairs and Ecology staff, and noted that their time and effort were very helpful and appreciated.  The PAC must now get to work on choices and prioritization, striving to reach consensus on major issues.  Dan encouraged the PAC to make hard decisions on priorities, with hopes of revisiting other issues as necessary.  He also encouraged PAC members to remain involved even if their top issue isn't among the PAC's top issues.



Dan also offered a proposal for consideration and discussion at the November 28 meeting:  that the PAC agree and advise the legislature that they see no need for MTCA-related legislation during the upcoming legislative session.  This would be a way to discourage tinkering and piecemeal efforts, unless warranted by an emergency.  Dan will call for consensus on this proposal at the November 28 meeting, so that a recommendation can be presented at the December 1 briefing with Representative Chandler.  Kevin Godbout expressed initial concern with the proposal.  Jerry Smedes suggested that PAC members keep an open mind about opportunities for legislative remedies vs. administrative remedies, however,  leaving room for proposed legislation in the meantime if small modifications are appropriate.



RISK ASSESSMENT SUBCOMMITTEE BRIEFING



Julie Wilson provided an update on the Risk Assessment Subcommittee’s draft issue paper and related work.  A new issue has been suggested as Issue #1, Category #1, and subsequent issues in category #1 have been renumbered.  The wording of issue #2 has been changed, and the explanatory text has been deleted because it was confusing.



Julie briefly reviewed two handouts:  a flow chart regarding site-specific risk assessment and related issues, and draft tables listing issues under three groupings (ecological risk issues, miscellaneous individual issues, and site-specific risk assessment issues).  She created these handouts to identify linkages between issues and move toward a schedule of prioritization and study.



Any comments on the Risk Assessment issue paper wording and the handouts should be relayed to Julie.



In discussion that followed, PAC members expressed varying opinions regarding the necessity of linking ecological risk with site-specific risk assessment.  



INDEPENDENT CLEANUP SUBCOMMITTEE BRIEFING



Pat Serie briefed PAC members on Independent Cleanup Subcommittee developments, in Sharon Metcalf's absence. She requested PAC review of a preliminary draft of a quarterly schedule of activities (provided as a meeting handout).



Discussion ensued regarding the need for and value of data from Ecology to help answer the threshold question, "To what extent should Ecology support/encourage independent cleanups?"  It was ultimately agreed that, although it may be feasible to gather additional information on the effectiveness of independent cleanups, it still wouldn't help answer the harder questions of "Can the PAC agree on what effective means?" and, "What will we do with the information once we have it?"  



Subsequent discussion favored adopting a working hypothesis that the PAC should focus on workability questions, e.g., "Given that independent cleanups exist, what can be done to improve the quality/quality control for independent cleanups?"  It was agreed that it was still appropriate for Ecology, during 4th Quarter 1995, to gather available information on systems and processes to improve independent cleanups.



Discussion took place about how and whether to obtain effective public involvement in independent cleanups.  Public involvement will be included as part of the Implementation Subcommittee’s issues, and appears to be of significant interest.  Public involvement issues will be addressed as appropriate throughout the 1996 work plan, linked as appropriate to other segments.



REMEDY SELECTION SUBCOMMITTEE BRIEFING



In Rod Brown's absence, Taryn McCain presented an update on  the Remedy Selection Subcommittee’s draft issue paper.  Although the new version handed out with November 7 meeting materials is still dated October 30, 1995, Taryn believes it is a subsequent version, since it incorporates issues raised at the subcommittee's meeting on October 31.  



The Remedy Selection Subcommittee also prepared a proposed quarterly schedule of activities, provided as a meeting handout.  Some issues were placed on hold for consideration by other subcommittees, such as dispute resolution/need for a remedy czar, and public involvement issues.  There were still some varying opinions regarding sequencing of tasks each quarter (including tasks identified by different subcommittees), but the subcommittee is beginning to work toward agreement on sequencing.



Rick Griffith circulated a journal article on brownfields issues, with an attached sign-up sheet for those wanting a full copy of the article.



Any comments on the Remedy Selection issue paper wording and the sequencing handout should be relayed to Rod Brown by next Monday, November 13.



MTCA IMPLEMENTATION SUBCOMMITTEE BRIEFING



Eric Johnson began his presentation by noting that the current subcommittee roster should include additional people who attended the most recent meeting of the Implementation Subcommittee.  The list will be revised and redistributed.



Eric then presented the first draft issue paper prepared by the MTCA Implementation Subcommittee.  He asked PAC members to read and comment on the paper, and invited participation at the next subcommittee meeting.  Eric reviewed the eight major issue categories noted in the draft issue paper.  



In subsequent discussion, PAC members suggested adding an issue related to groundwater plume liability policies to issue category #4.  Kevin Godbout pointed out the need for a general discussion of regulatory reform and how it affects the work of the PAC.  Kathy Gerla, State Attorney General's office, explained that ESHB 1010 doesn't apply to MTCA, since the statute doesn't provide any ability to issue civil penalties.  Dan Ballbach suggested adding regulatory reform to the Implementation Subcommittee’s issues list.



Mike Gillette suggested that the list of issues be expanded  to include the concept of orphan shares, and a mandatory allocation scheme, e.g., Oregon law modeled after last year's Superfund bill.  Larry Peterson suggested numbering the descriptive paragraphs preceding other numbered paragraphs, for clarity.  Kevin Godbout suggested adding an issue regarding transferability of covenants not to sue.  



The next meeting of the MTCA Implementation Subcommittee is scheduled for Tuesday, November 14, 1995, from 1:30 p.m. to 4:30 p.m., at the Central Wastewater Treatment Facility, Sewer Transmission Building Conference Room, 2201 Portland Avenue, Tacoma.





ADDITIONAL ISSUES IDENTIFICATION



The committee considered whether all issues had been considered per the mandate of ESHB 1810.  No additional issues were suggested by the committee.



PRIORITIZATION CRITERIA AND PRIORITY IDENTIFICATION



Pat Serie presented a preliminary list of criteria for prioritization of issues (attached).  Suggested criteria were as follow:



Does legislation require the PAC to evaluate it?

Is it an issue of statewide significance?

Is there potential for more effective implementation?

Does it represent a potential legal defect?

Is it a policy issue vs. a rulemaking issue?



Additional prioritization criteria suggested by PAC members included:



Is it too big or small a problem for the PAC to resolve?

Is someone else adequately addressing the problem?  Should someone else be addressing the problem?

Is this a probable consensus issue or a minority report issue?

Issues with a potential for consensus should receive priority attention.

Focus on result and product-oriented issues.

Is it an appropriate use of the PAC's efforts?  Is it doable in a year?  Is PAC the right place to look at this?

Are consequences of taking actions known/contemplated?



Pat then presented a preliminary construct for the 1996 PAC work plan (attached) which would have the group addressing risk assessment in the first quarter, remedy selection in the second quarter, and independent cleanup in the third quarter.  The last quarter of 1996 would be reserved for integration and report development.  The concept calls for the PAC to work primarily as a committee of the whole, with some activity still delegated to subcommittees or other special issue work groups.  Public involvement and implementation issues are relevant to many of the subcommittee categories, and would be considered as needed throughout the year.  Dan emphasized that the suggested approach does not keep the PAC from working on other issue categories even while major emphasis is on one particular category.  



Subsequent discussion by PAC members debated the merits of shifting the proposed work plan to emphasize some issues before others (e.g., independent cleanups before risk assessment).  Some members advocated including some smaller/less controversial issues first.  Others advocated addressing risk assessment issues first, since this was the topic that brought the PAC into existence in the first place, and it will likely require the most time and effort.  



Pat also explained that the proposed work plan concept was based on consideration of information needs in each issue category, and whether knowledge in one category will influence subsequent consideration of issues in another category.



*Dan Ballbach concluded that, based on the group's discussion, the general consensus supports addressing risk assessment issues first.  Additional discussion from the group supported the idea of pursuing two or more issues at a time (e.g., risk assessment and independent cleanups during the first six months), so progress can be made on smaller issues even while tougher debates are underway.  



Pat Serie then reviewed the third page of the handout, presenting a proposed PAC issue resolution framework (attached).  The model shows how top priority issues and related questions can be considered in light of information from pilot studies and case studies, resulting in PAC recommendations.



The group then proceeded to discuss prioritizing issues within each subcommittee’s issue paper.  Proposed high priority issues were listed, as follow:



Category/IssuE       �

Topic������RISK ASSESSMENT��2 / 2�Appropriate level of protectiveness��4 / 1�Site-specific risk assessment��4 / 9�Alternative methods for Total Petroleum Hydrocarbons��1 / 3�Ecological risk assessment������REMEDY SELECTION��1b, e, f; 2; 4a; 6�Permanence of remedies��1 / 1c�Cost��1 / 1j�Cleanup action levels��3 / 3d�Dispute resolution��5 (all)�Brownfields������INDEPENDENT CLEANUP��Threshold�Extent of support/encouragement for independent cleanups��1 / 1a�Technical assistance and guidance��3 / 3b�Improvements to IRAP program��3 / 3c�Leveraging oversight to result in higher quality cleanups (subset of technical assistance priority)��1 / 1b�Random audit/spot check program��2 / 2a�Public notice and inclusion�������

�IMPLEMENTATION��3 and 5�Funding, allocation��4 (drop?)�Liability and enforcement��---�Plume policy��



LEGISLATIVE REPORT PLANNING



Dan Ballbach noted that he will begin working with Mary Burg and the subcommittee chairs to draft an outline of the PAC report due to the Legislature by December 15, 1995.  The draft will be circulated to PAC members prior to the November 28 PAC meeting, and discussed at that meeting.  



PUBLIC COMMENT



No additional public comment was received.



NEXT MEETING



The next PAC meeting will be held Tuesday, November 28, 1995 from 1:00 at 5:00 p.m., at the City of Tacoma Department of Public Works, Central Wastewater Treatment Facility, Sewer Transmission Building Conference Room.  The address is 2201 Portland Avenue, Tacoma.  



Meeting adjourned.





Meeting Materials Provided as Handouts:

MTCA PAC Subcommittee Rosters

Risk Assessment Subcommittee Materials:  

Draft Flow Chart of Potentially Linked Risk Assessment Issues

Draft Issue Category #1 - Revised Text

Draft Tables:  Risk Assessment Issues, Linkages, Information Needs, and Potential to Address in Rulemaking

Draft Independent Cleanup Subcommittee Activities/Information Needs (Quarterly Schedule)

Draft Remedy Selection Subcommittee Activities/Information Needs (Quarterly Schedule)

Revised Remedy Selection Subcommittee Draft Issue Paper.

Washington Department of Ecology Report R-TC-92-117 (Rev. 1/95):  Residential Heating Oil Tanks



Draft Implementation Subcommittee Draft Issue Paper, November 7, 1995 (handed out at meeting)



Handouts from Pat Serie, EnviroIssues:  

Where is MTCA Underachieving?  Draft Criteria for Priority PAC Issues

Draft 1996 PAC Work Plan Concept

Draft PAC Issue Resolution Framework



Attachments:

List of Meeting Attendees

Handouts from Pat Serie, EnviroIssues:  

Where is MTCA Underachieving?  Draft Criteria for Priority PAC Issues

Draft 1996 PAC Work Plan Concept

Draft PAC Issue Resolution Framework



�	MTCA POLICY ADVISORY COMMITTEE�PRIVATE ��

	November 7, 1995

	ATTENDEES



Members:

Dan Ballbach	Presiding Officer

Terry Austin	County

Mary E. Burg	Government

Kevin Godbout	Large Business

Rick Griffith	Small Business

Eric Johnson	Ports 

Taryn McCain	Large Business

Jeff Parsons	Environmental Organization

Jody Pucel	Finance

Nancy Rust	Legislature

Mike Sciacca	Small Business

Gerald Smedes	Consulting

Laurie Valeriano	Environmental Organization

Jim W. White	Government

Julie Wilson	Science Advisory Board

Shawn Del Ysursa (Alt.)

Gerald Pollet (Alt.)

Larry Peterson (Alt.)

John Stuhlmiller (Alt.)



Agency/Staff



Curtis Dahlgren, Ecology Toxics Cleanup Program

Steve Robb, Ecology Toxics Cleanup Program

Dawn Hooper, Ecology Toxics Cleanup Program

Kathy Gerla, Attorney General’s Office

Cathy Buller, EnviroIssues

Pat Serie, EnviroIssues



Public:

Kris Hendrickson	Landau Associates

Tom Jaenicke	Senate Committee Services

Katherine Bridwell	Safeco

Linda Dawson	EMCON

Marcia Newlands	Heller/Ehrman

Perry Stacks	Bankruptcy Trustee

Doug Dunster	Golder Associates

Cathy Petito Boyce	PTI

Greg Glass	Environmental Consultant



Public (cont.)

Beth Doan	Port of Tacoma

Denny Eliason	Alliances NW

Jeff Gould	Texaco

Jeff King	DuPont

Mike Gillette	Gillett Law Offices

Nicolette Payea	Gillett Law Offices

Dan Thompson	Everett Public Works

Marsha Beery	Westinghouse

Nancy Brutton	Boeing

Leslie Sacha	Own firm

Julia Porter	Weyerhaeuser






 



