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MTCA Policy Advisory Committee


November 6, 1996


10:00 a.m. - 5:00 p.m


Tacoma Wastewater Treatment Facility


2201 Portland Avenue, Tacoma





PURPOSE OF MEETING





	To hold the twenty-second Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the MTCA Study Bill.”





The following summary generally follows the agenda that was used at the PAC meeting. Events at the meeting are described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted. PAC members are identified by (PAC), members of the public by (Public), and Ecology staff by (Ecology) after their names. This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, not is it minutes of the proceedings.





The main objectives for the November 6 meeting were to reach resolution on remedy selection, public participation, risk assessment, training for Potentially Liable Parties (PLPs), ecological risk assessments, an interim Total Petroleum Hydrocarbons (TPH) policy; and to hear updates on the plume clause and TCP budget.





AGENDA OVERVIEW





The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Fourteen of twenty-two members were in attendance; three members were represented by alternates. A list of meeting attendees is attached.





Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.





PRESIDING OFFICER’S REPORT





Dan Ballbach made the following announcements:





Dan commented on the election results and the potential change in the chair for the Senate Ecology and Parks Committee.  Even with the possible change, Dan feels that any issues which could not be resolved through the consensus process in the PAC, would not be resolved in the Legislature this year or stand a better chance of passage with PAC support than without it.





There are currently no subcommittee meetings scheduled.  Issues are still moving forward, but most negotiations are taking place in small group discussions and conference calls interested PAC members and interested parties.  If anyone would like to be notified when specific issues and details are being discussed, contact Dawn Hooper at Ecology.





There are several seminars in which PAC members will be participating in the coming weeks.  Len Barson, Dan, and Pat Serie will be participating in a seminar on November 21st focusing on clean-ups.  Mary Burg is participating in the annual Hazardous Waste Law Conference, ,along with a panel including Dan, Rod Brown, Jerry Smedes, Sharon Metcalf, and Julie Wilson.





REMEDY SELECTION





Rod Brown (PAC) briefed the PAC on the discussions and preliminary resolutions which have been agreed to by members of the Remedy Selection Subcommittee.  A draft framework for modifying Section 360 and clarifying remedy selection was distributed. Currently, the regulation is confusing as it describes the remedy selection process; the framework which has been developed clarifies key remedy selection issues, e.g., use of hierarchy; criteria for selecting a remedy.





Dan Ballbach (PAC) questioned if a mathematical equation or formula would be used in the disproportionate cost test.  Rod responded that it is not meant to be a computer model, but some mathematical equations could be part of the evaluation.  However, it will largely be qualitative, using best professional judgment.  





Len Barson (PAC) questioned why “substantial” had been removed from the substantial and disproportionate cost test.  Rod responded that there has been confusion as to how “substantial” had been used in the past’ there is no clear guidance in MTCA.  The proposed changes to the rule will specify what criteria will be used in evaluating a remedy.  Guidance could provide more detail on types of information and to answer specific questions.  Mary Burg (PAC) expressed concern as to what the new “disproportionate” definition will be if substantial is removed.  Rod clarified that the subcommittee was comfortable removing the “substantial” portion of the test only if its meaning is represented as part of “disproportionate” cost.  





The Remedy Selection Subcommittee will draft some suggested rule language by December 15 to formalize the specific intent of the PAC.  In addition, reference to other relevant PAC recommendations, will be included in the next rewrite of the framework.  John Stuhlmiller (PAC) stated that the contentious issues, such as the definition of “disproportionate,” should be included in the rule.  Mary asked that the sentence in the framework’s “Permanent to the Maximum Extent Practicable” section which reads “This will not be required for landfills...” be changed to read “This will not be required for landfills or other sites where a model remedy exists, a permanent remedy is not technically possible, or the costs are so clearly disproportionate that a more detailed analysis is not necessary.”  Dan recommended changing the last sentence in the second paragraph of the recommendation for Problem Statement No. 1 to “Nor is the intent necessarily to eliminate or preclude other changes to language in the existing rule section simply because it is not described in the framework below.”





Rick Griffith (PAC) asked how the new framework will fit with the current use of permanence and practicability standards to select remedies.  Rod stated that practicable standards will be reflected in the disproportionate cost analysis. There will still be a preference for permanence, but it will not be as rigid a process.  Rod clarified that the subcommittee is discovering languages throughout Section 360 which will have to be combined and revised in order to make it consistent with the proposed framework.  Mary expressed her opinion that maintaining “substantial” in the rule would balance the qualitative and quantitative analyses.  Rod stated that the subcommittee will write a definition for “disproportionate” which includes the substantial test before the next PAC meeting.  





**The PAC reached consensus on the recommendation for Problem Statement No. 1 in the Remedy Selection Issue Resolution Paper dated November 6, 1996 with the changes noted above.  





Rod reviewed the second problem statement and the proposed recommendation.  The Remedy Selection Subcommittee agreed that institutional controls can be useful, but they have not necessarily been effective in practice.  Thus there is a need to ensure that they are effective when they are used in the selection of a remedy.  The recommendation is to make the appropriate changes to Sections 360 and 440 to ensure that institutional controls are more effective and ensure that they are enforced.  





**The PAC reached consensus on the recommendation for Problem Statement No. 2 in the Remedy Selection Issue Resolution Paper dated November 6, 1996.





Problem Statement No. 3 addresses how groundwater should be protected when it is not potable.  It is not intended to expand or change the definition of potable groundwater.  If groundwater is not potable, the subcommittee is discussing how to protect the closest surface water. Problem Statement No. 4 examines the point of compliance issue. The PAC has agreed to points of compliance in area-wide contamination, however, where there is a well-defined plume on two owners’ properties, a question remains as to where the point of compliance should be.  The following issues were raised in the discussion of these two issues:





protecting intervening aquifers


alternative beneficial uses (industrial purposes)


cleanup levels in areas where regulations prohibit drinking wells 


definition of potability





The Remedy Selection Subcommittee will continue to work on the draft framework for remedy selection and Problem Statement Nos. 3 and 4.  Proposed recommendations will be brought to the PAC at the next meeting.





CreatING incentives for CLEANUPS





Jody Pucel (PAC) reported to the committee that she is reviewing the contribution language currently in MTCA and determining how it could be revised to provide incentives for participation in cleanups.  This should also encourage Ecology to invite more parties to the table when a site is identified and the remedial investigation is beginning.  A draft issue resolution paper will be faxed to members tomorrow and will be discussed at the next PAC meeting.


PLUME CLAUSE





Kathy Gerla briefed the PAC on an additional issue which has arisen concerning the plume clause. It was thought that language in the regulations would allow access to adjacent properties for evaluation and monitoring.  It has been determined, however, that it may not.  Discussions are close to resolution and proposed language will brought to the PAC at the next meeting.





PUBLIC PARTICIPATION





Marta Fowler from SAIC provided a brief overview of the process and results of the public participation survey conducted in conjunction with the Northwest Regional Citizens Advisory Committee (NWRCAC). Fifty percent of the questionnaires were returned.  She was asked for a breakdown of the types of respondents to each of the questions (i.e., how many citizens felt that public meetings worked best at their site). Draft recommendations were distributed which suggested ways to improve and change public participation based on the results of the survey.  Denis Murphy, representing the NWRCAC, called attention to a letter distributed to the PAC which highlighted additional public participation issues which should be considered by the committee, including providing for additional public involvement for those sites conducting site-specific risk assessment and ot provide for some form of public notice for independent cleanup sites..  





Dawn Hooper (Ecology) summarized the discussions which have taken place concerning public participation recommendations since the last PAC meeting.  Specifically, a preliminary agreement had been reached to create an ombudsman program to provide technical assistance to communities where a site-specific risk assessment was being used; to modify the requirement for public hearings for consent decrees to be held at the request of 10 or more citizens or as the department determines necessary; to provide public involvement training specific to site-specific risk assessment to agency staff and others; to increase the maximum allowable public participation grant award from $50,000 to $60,000; and to allow Regional Citizens Advisory Committees (RCAC) to use site-specific issues as a foundation for understanding regional issues. 





Laurie Valeriano (PAC) raised a concern that the ombudsman program could be overwhelmed as it is not known how many sites will choose site-specific risk assessment and how much assistance communities will need.  Gerry Pollet (PAC) felt that the ability to hire contractors to assist in specific areas will help alleviate demand.  Frances Murphy (Public) expressed a concern that citizen groups do not want a list of independent experts from which they can choose for assistance.  This does not allow them the autonomy they currently have in selecting technical assistance experts.  Len Barson (PAC) clarified that this ombudsman program will be independent of Ecology and is not accountable to the agency. 





Mary Burg (PAC) raised a concern regarding the funding mechanism for the ombudsman program.  A suggestion for funding had been to increase the overhead rate on cost recovery. This would require a regulatory change.  Concern was raised by some PAC members that increasing the overhead rate would require small sites to pay for technical assistance for the larger, more complex sites.  Sharon Metcalf (PAC) felt that the ombudsman program would be available to communities at smaller sites as well, and that the increase of the overhead rate would be fair to all sites.  Kevin Godbout (PAC) agreed to write a recommendation which would support an increase in the overhead rate on cost recovery.  In addition, after a suggestion from Nancy Rust (PAC), it was agreed that the increase in public participation grants from $50,000 to $60,000 would include an inflation increase.  Taryn McCain (PAC) asked for further clarification about the citizen advisory boards; specifically for definition of the role and criteria for forming such groups.  





**The PAC reached consensus on the recommendations on technical assistance for sites using a new MTCA approach; changes to the maximum public participation grant award; and changes in the RCAC charter.





Dawn stated that there are still outstanding issues to be resolved, for example, public notice at independent cleanups.  Gerry expressed concern that the lack of progress on public participation makes it difficult to finalize recommendations on site-specific risk assessment.  Once site-specific risk assessment is finalized, additional public participation requirements might be necessary (i.e. changing default values).  





RISK ASSESSMENT





Julie Wilson (PAC) briefed the PAC on the proposed language for rewriting Sections 702 and 708.  This includes changes to sections regarding quality of information and changing of default values in human health risk assessment to allow for site-specific values.  Julie clarified that the use of the term “sensitive populations” can mean different things to different people.  There are two types of sensitivity:  1) sensitivity within one group to a chemical; 2) sensitivity of individuals from increased dose through involuntary behavior.  The main concern is being able to account for individuals who have a higher exposure level than assumed.  Chemical sensitivity is already considered when setting reference doses and cancer potency factors.





Pete Kmet (Ecology) reported that the Risk Assessment Subcommittee has been working on an alternative description of cleanup level. The latest draft uses “unrestricted use level” throughout the proposed language, but because some cleanup levels in industrial scenarios are restricted use levels, it does not work.  Any suggestions would be appreciated.  Proposed changes to the draft language resulted in the reference to sensitive populations being deleted.  Concern was expressed by Len Barson (PAC) that this was in contradiction to earlier agreements that sensitive populations would be included.  Laurie Valeriano (PAC) stated that the draft language should protect those people who are more exposed at a site.  Rick Griffith (PAC) proposed the following addition to the quality of information section “(vi) whether the information adequately addresses populations reasonably likely to come in contact with at the site that are more highly exposed than the population as a whole.”  Laurie stated that “sensitive” should be included in this statement.





Loren Dunn (PAC) drew attention to the proposed changes to WAC 173-340-708(3)(d) which direct Ecology to prepare guidance.  He asked whether this should be a recommendation of the PAC.  It was determined that this should be removed from the proposed language. Pete added that the engineering and institutional controls which will be used in the assumptions should be reliable for the long-term.  For example, the use of fences will not necessarily be a valid reason for changing exposure assumptions.  





It was agreed that the proposed language has addressed many of the critical issues, but additional language needs to be written to clarify and refine the rule.  Dan Ballbach (PAC) proposed the following statement “The PAC accepts the proposed rewrite of 702 and 708 with the understanding that further refinement of the language will be considered and proposed for final resolution on November 26, 1996.  This decision is intended to reflect that the PAC has substantially more than conceptual consensus, but needs further review of final language.”  ***This received broad support with Laurie Valeriano opposing it.  Len suggested that Gerry Pollet be consulted regarding the human behavior section.  Julie offered to create a summary of the proposed language and the key changes.  





Loren expressed general concern regarding how quickly sites are remediated.  The federal Superfund process has been seen as a slow and cumbersome process because of the site-specific information allowed.  The proposed changes to MTCA will allow more site-specific information and everyone should be aware that this could result in less cleanups.  Tom Newlon (PAC) suggested that the voluntary process for choosing site-specific risk assessments would not result in a slower process, because PLPs will choose to undertake the studies.  





Julie called attention to the memorandum from Pete Kmet regarding how land use should be included in site-specific risk assessment. She asked PAC members to review the document in regard to the proposed rewrite of 702 and 708.  Mike Sciacca (PAC) expressed his objection to a recommendation which would not allow the use of current risk ranges.





ECOLOGICAL RISK ASSESSMENT





Taryn McCain (PAC) reported on progress made by the EcoRisk Work Group. She briefly reviewed the issues that are yet to be resolved.  The work group has developed several options for continuing this process. Taryn believes it should include Ecology completing the draft guidance and then asking the Science Advisory Board to review the guidance.  Another issue which needs to be addressed is how it will be implemented, i.e., pilot study, rule-making.  





There was some discussion regarding how an ecological risk assessment would be used at an independent cleanup.  Loren Dunn (PAC) expressed his opinion that the process should be designed so that an independent cleanup could go through the process and be aware of whether there might be a threat to ecological receptors.  Tom Newlon (PAC) questioned how many sites will fall into the final tier.  Taryn responded that of the sites which had been reviewed using the tiered approach, very few fell into the final tier.  It was clarified that determination as to whether a site continued through the process would use one-and-one-half acres of contiguous land.  





Loren suggested having a rule-making process in conjunction with a pilot study.  Mary Burg (PAC) agreed that this could be one way to proceed, however, the pilot process requires voluntary participants.  It was agreed that the initial regulations will be very generic.  Discussion continued on how to proceed.  Kevin Godbout (PAC) suggested conducting a pilot study to determine if the process works and then developing the rule.  Len asked that a time limit be set for when the final rule would be adopted.  





Julie Wilson (PAC) stressed that everyone should read the guidance document and tiered approach before the next PAC meeting.  Members of the work group should be contacted if there are any questions.  Taryn asked that members think about whether the handbook is going in the right direction and whether they can recommend it as a working document.  She also asked members to decide how this should be implemented.  Decisions on this will be made at the next PAC meeting.





INTERIM TPH POLICY





Mary Burg (PAC) reviewed the timeline developed by Ecology so that the interim TPH policy will be completed by the end of 1996.  Mike Sciacca (PAC) stated his concern that if a policy is not complete, he will not be able to agree to other recommendations.  Dan Ballbach (PAC) stated that a framework for the policy will be finalized before the report is due to the Legislature, so that the approach and standards will be complete enough to determine what the final policy will comprise. On that basis he asked Mike if it was at least possible that prospect would meet Mike’s constituent needs and Mike said that was possible.





PUBLIC COMMENT





No additional public comment was received.





NEXT MEETING





The next meeting will be held from 8:30 a.m. to 4:00 p.m on November 18, 1996 at the Mountaineers Building in Seattle.  There will also be the scheduled November 26 meeting from 10:00 a.m. to 5:00 p.m. at the Tacoma Wastewater Treatment Plant.





Meeting adjourned.





Materials provided as handouts at meeting:


Memorandum from Pete Kmet RE:  Proposal for Addressing Land Use Considerations Under MTCA, 11/6/96


Memorandum from Carol Kraege RE:  Interim TPH Policy, 11/6/96


Memorandum from Julie Wilson RE:  Site-Specific Risk Assessment and Land Use, 11/5/96


Implementation Subcommittee:  Public Involvement Meeting Summary, 11/5/96


Letter from the Northwest Regional Citizens’ Advisory Committee RE:  Public Involvement, 11/6/96


Remedy Selection Issue Resolution Paper, 11/6/96


MTCA Public Involvement Evaluation Draft Recommendations, 11/6/96


UST Site Exposure Assumptions Issue Resolution Paper, 11/5/96


Implementation of Enhanced Technical Assistance Issue Resolution Paper, 11/5/96


Memorandum from Gerry Pollet RE:  Improving Public Participation Notice, Planning and Evaluation, and Defining the Role of the Regional Citizen Advisory Committees in Public Involvement, 8/6/96


EcoRisk Implementation Issue Resolution Paper, 11/6/96


Tiered Approach to EcoRisk Assessment, 11/4/96


Cleaning Up MTCA Sites to Protect the Environment, 11/5/96


Residual Risk Issue Resolution Paper


Probabilistic Risk Assessment Issue Resolution Paper, 10/28/96


Guidance and Training for Potentially Liable Persons and the Public, 11/5/96


What are the PAC’s Preliminary Recommendations, 10/25/96
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Members:


Dan Ballbach				Presiding Officer/At-Large


Len Barson				Environmental Organization


Rod Brown				Environmental Organization


Mary Burg				State Agency


Kevin Godbout			Large Business


Rick Griffith				Small Business


Taryn McCain				Large Business


Sharon Metcalf			Cities


Jody Pucel				At-Large


Nancy Rust				Legislature


Mike Sciacca				Small Business


Laurie Valeriano			Environmental Organization


Jim White				State Agency


Julie Wilson				Science Advisory Board


Loren Dunn (Alt.)


Tom Newlon (Alt.)


Gerry Pollet (Alt.)


John Stuhlmiller (Alt.)





Agency/Staff:


Pete Kmet, Ecology Toxics Cleanup Program


Curtis Dahlgren, Ecology Toxics Cleanup Program


Lynn Coleman, Ecology Toxics Cleanup Program


Dawn Hooper, Ecology Toxics Cleanup Program


Carol Kraege, Ecology Toxics Cleanup Program


Amy Grotefendt, EnviroIssues


Pat Serie, EnviroIssues





Public:


Marcia Newlands			Heller Ehrman


Linda Dennis 				Smedes & Associates


Allan Chartrand			Consultant


Brad Grimsted				Pioneer Environmental


Greg Glass				Consultant


Nathan Graves				Kennedy/Jenks


Lewis Griffin				DuPont


Gary Gunderson			Unocal


Cathy Petito Boyce			PTI Environmental


Peter Kroopnick			Fluor Daniel GTI


Mike Condon				Texaco


Rosemary Strunk			Phillip Environmental


Linn Gould				ERDA Environmental


Bill Wright				Montgomery Watson


Mike Gillett				Gillett Law Offices
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