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MTCA Policy Advisory Committee

October 24, 1995

1:00 p.m. - 5:00 p.m.

City of Tacoma Department of Public Works

Central Wastewater Treatment Facility

Sewer Transmission Building Conference Room

2201 Portland Avenue

Tacoma, Washington





PURPOSE OF MEETING



	To hold the sixth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the "MTCA Study Bill."



The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are generally described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.



The main objectives for the October 24 meeting of the PAC were to hear reports from the risk assessment, independent cleanup, and remedy selection subcommittees; to present an overview of MTCA implementation and identify issues related to implementation; and to form a fourth subcommittee to address implementation.



AGENDA OVERVIEW



The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Twenty of twenty-two members were in attendance; members not present were represented by an alternate.  A list of meeting attendees is attached.



Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.



PRESIDING OFFICER'S REPORT



Dan Ballbach included the following information in his report:



Ÿ	Dan recognized that PAC members may at times feel overwhelmed by paperwork and the pace of PAC work, and be concerned about falling behind because of other demands on their time.  He encouraged members to contact him or Pat Serie to express any concerns and discuss resolution of the concerns.

		

Ÿ	Regarding ongoing organization of PAC subcommittees, Dan noted that the current four-subcommittee construct may or may not continue through 1996.  Once the report on PAC priority issues is submitted to the Legislature in December 1995, the PAC can consider how best to proceed.  The structure will be flexible, and subcommittees will be able to change or be combined as appropriate.

		

Ÿ	The next PAC priority is to establish criteria for prioritizing the many issues raised for consideration in recent PAC and subcommittee meetings.  Establishing criteria will be discussed further at the November 7 meeting.  Some examples of factors to consider when establishing criteria for prioritizing may include:



	*	Is an issue a statewide/programmatic policy issue?

	*	Is something wrong/broken/needing to be fixed?  Or is this a reminder of something the program should address/embrace/comment on?

	*	If we don't have concrete examples to illustrate the issues raised, they may not be a problem.

	*	Issues should be addressed in appropriate sequence, considering goals of the entire review process.  Sequencing may also help prioritize the 200 or so issues being raised.



Ÿ	The Implementation Subcommittee will be the final issues identification subcommittee formed during this period of identifying issues and setting priorities.  Eric Johnson has accepted the position of chair.



Ÿ	Pat Serie noted that the objective of today's subcommittee briefings is to reach general agreement that subcommittee issue papers are accepted by the PAC, with the proviso that they can be modified at a later date.



Ÿ	Next year's meeting schedule will be discussed at the PAC meeting on November 7.  An effort will be made to hold PAC meetings on Friday afternoons in Olympia during the legislative session.



Ÿ	The work plan will be modified to include further discussion of subcommittee issue papers, criteria for prioritization of issues, and consideration of the 1996 PAC workplan.



Ÿ	Any suggestions regarding preparation of the December 1995 report to the Legislature should be provided to Dan or to Pat.



�GENERAL ANNOUNCEMENTS



At the conclusion of the meeting, Jody Pucel requested that Ecology circulate a list of all subcommittee members.



If anyone is able to pick up PAC members who fly into SeaTac Airport, please contact Dawn Hooper to arrange the logistics.



RISK ASSESSMENT SUBCOMMITTEE BRIEFING



Julie Wilson presented the final draft of the Risk Assessment Subcommittee's Revised Draft Issue Paper, dated October 23, 1995.  The Risk Assessment Subcommittee met most recently on October 20, 1995; a meeting summary was provided as part of handouts for the PAC's October 24 meeting.  



Julie summarized changes made to the Draft Issue Paper since its second revision on October 18.  In some cases the order in which issues are presented was revised, in an attempt to be more methodical and logical about how the issues are presented.



Wording was modified, added, or combined several in locations, and a number of new issues were added.



One issue was removed from earlier drafts and directed to the Remedy Selection Subcommittee:  "Is it possible to link public participation and risk communication to the process of remedy selection?"



Julie then took questions and comments on the revised draft issue paper, as noted below:



Ÿ	Rick Griffith suggested a wording change to Issue Category #1, Issue #1, to return to the original wording of previous drafts:  "Does MTCA provide adequate protection.... [etc.]."  Rick feels this will pose an answerable question.  



Ÿ	Kevin Godbout and others discussed whether an issue should be added regarding a hierarchy for protectiveness.  Possible questions include, "What is the hierarchy of populations (human and ecological) to protect?  Should there be a hierarchy of populations to protect?  Has MTCA been adequately protective?  Who is protected, and whom should be protected?  Should MTCA indicate a preference for protecting certain populations?  If so, whom?



Ÿ	Jim White pointed out that this could be included under Issue Category #2.  Additional discussion followed regarding the relationship between risk assessment and sensitive populations, and the challenge of addressing both factors.  Issue Category #2 could be revised to say, "What is an adequate level of protection?," not whether a level is overly protective or not.  Rick Griffith pointed out that this contemplates a potential hierarchy.  Pat Serie suggested augmenting the descriptive text for issues under Category #2.  Taryn McCain suggested adding a third question to that category, as Issue #3:  "Is the level of protection adequate?"  Dan Ballbach suggested expressing, at the start of Issue Category #1, the relationship between Issue Categories #1 and 2.

	

Ÿ	Mary Burg asked whether the issue paper talks about whom the law currently protects (individuals vs. populations).  Sharon Metcalf said there was no intent to consciously call out that question, e.g., "Should MTCA be changed to recognize populations rather than individuals".  Jim White recommended that we clarify where we are now protecting populations, and determine this before considering whether and how to change the way MTCA does or does not address protection of populations.



Julie then reviewed comments received from subcommittee members identifying their top three priority issues.  



Comments on issues prioritization were:



Ÿ	Dan Ballbach stated that public involvement will come up in detail in the Implementation Subcommittee's list of issues.  It is an issue that needs to be considered program-wide.



Ÿ	Doris Cellarius asked whether issues required by SB 1810 become a high priority for consideration.



Ÿ	Laurie Valeriano noted that MTCA legislation says, at a minimum, certain factors need to be addressed, and one of them is ecological risk.  Does that push it up on the list of priority issues?



Ÿ	Kevin Godbout asked about the purpose of "votes" for prioritization, and what they mean.  How do we take this information and develop it into a hierarchy of issues to be prioritized?



Ÿ	Rod Brown noted that so many issues are linked, the "votes" are not the only indicator of prioritization.  He considers the voting to be a poll, but not decisive.  If there's any question, he's prepared to argue the case for recognizing links between issues, not just prioritizing based on the winners of votes.  Jerry Smedes suggested that future work identifying the sequencing of issues to be studied can help elaborate on interties between issues.  Dan Ballbach noted that voting on prioritization may seem mechanical and artificial.  A voting process doesn't mean that priorities can't be changed after the December 15 report to the Legislature.



Ÿ	Mary Burg reminded the group of the results of issues identification exercises conducted at the second PAC meeting.  That was not a prioritization exercise, and since that time the list of issues to consider has grown tremendously.  Now we need a process for focusing the issues and prioritization.



Ÿ	Sharon Metcalf suggested that the PAC look at whether something's broken, and whether there are quick and easy fixes that are less controversial or difficult.



Ÿ	Gerry Pollet wondered how one can discuss risk assessment without recognizing incorporation of public values as a separate category.  Public values and risk communication are just as important as other issue categories, and shouldn't be subsumed in discussions of administrative burden or transaction cost.  Dan Ballbach suggested that public involvement could be considered a stand-alone issue under implementation, recognizing that it is related to many issues raised in other subcommittees.  Gerry stressed the importance of integrating it back into other discussions.



Additional comments on the Risk Assessment Subcommittee Revised Draft Issue Paper and issues prioritization should be submitted to Julie by Monday, October 30.  There was tentative approval of the issue paper, subject to revisiting.  No Risk Assessment Subcommittee meeting is planned before the next PAC meeting on November 7.



INDEPENDENT CLEANUP SUBCOMMITTEE BRIEFING



Sharon Metcalf reviewed the revised Independent Cleanup Subcommittee's Draft Issue Paper, dated October 24, 1995.  Sharon noted that the issue paper's format had been changed, to include a threshold issue and three implementation objectives related to independent cleanups.  The only wording changes made were designed to make issue statements more neutral.



The revised issue paper also now identifies action items, lead parties, and a suggested schedule for consideration of each issue.  Sharon suggested that the PAC consider looking at the independent cleanups threshold question during this final quarter of 1995, if resources allow.



Additional discussion followed regarding consideration of public involvement issues.  Rick Griffith suggested that public involvement issues should be moved into one area so it's easier for interested parties to follow.  Some PAC members voiced support for consolidating public involvement issues into the Implementation Subcommittee for effective tracking of these issues.  Other members stressed that some components of public involvement belong in various subcommittees.



Dan Ballbach noted that the timing and sequencing format used in this report is a good one, perhaps transferable to other subcommittees.  Dan also suggested that all subcommittees look at sequencing and interrelationships, and revisit the question each time the PAC meets to question whether anything is being missed, or whether new sequencing concepts become obvious.



Taryn McCain voiced concerns about whether data objectives noted in the Independent Cleanup Subcommittee's issue paper are obtainable.  Are the data even available, and can Ecology provide them?  She requested that Ecology comment on this after reviewing the issue paper.



The paper was tentatively accepted.  No Independent Cleanups Subcommittee meeting is planned before the next PAC meeting on November 7.



REMEDY SELECTION SUBCOMMITTEE BRIEFING



Rod Brown presented the Remedy Selection Subcommittee's Draft Issue Paper, dated October 24, 1995.  It includes six major objectives:



� Identification of all criteria affecting remedy selection at a site.  Multiple factors are involved in remedy selection, making the issue prioritization task more difficult.  This subcommittee may need to prioritize issues using some method other than identification of each participant's top three issues.

	

Evaluating a remedy's effectiveness over the long term (e.g., containment and institutional controls).

	

Simplifying remedy selection potentially using generic (formerly called presumptive) remedies.



Groundwater remediation at particular kinds of sites or for particular kinds of contaminants.

	

Brownfields issues (may be larger than just remedy-related issues).  

	

Public involvement and participation issues:  these can be deferred to the Implementation Subcommittee, but kept in mind elsewhere.



Additional issues were suggested for inclusion in the issue paper:



Ÿ	When using generic remedies, how can we be sure that we don't inhibit the use and development of new technologies?

Ÿ	Consider liability issues for adjoining property owners.

Ÿ	Evaluate MTCA rules on site characterization, and how well they are being implemented.  Should this be considered explicitly as a separate issue, instead of assumed to be a part of other issues?



�Additional discussion on the Remedy Selection Draft Issue Paper followed:



Ÿ	Dan Ballbach noted that there is an additional issue regarding quality control at Brownfields sites.  How do we know the Brownfields cleanup isn't an excuse for not doing another type of cleanup?  Rod Brown noted that this question was meant to be inherent in Issue #5c, but that perhaps the issue statement should be more specific.

	

Ÿ	Loren Dunn commented that there are some identical issues noted in the risk assessment and remedy selection issue papers.  Some of these issues should perhaps be set aside for later consideration.



Ÿ	Concerns were noted that the broad scope of Brownfields issues may overwhelm the Remedy Selection Subcommittee.  Perhaps Brownfields questions related to implementation (e.g., environmental justice and economic effects) should be posed separately, or Brownfields issues should be the focus of another subcommittee.  It was agreed that Brownfields issues remain within the Remedy Selection Subcommittee for now, and that placement elsewhere be reconsidered later.

	

Ÿ	Kevin Godbout requested that language n Issue #1c be clarified much like that used in Issue #1f, regarding the hierarchy of waste management.



Ÿ	Rick Griffith noted that there is confusing terminology regarding cost-reasonableness and cost-effectiveness in the issue paper.  Rod Brown explained that, as written, MTCA calls for setting a cleanup goal, and only then choosing an approach that achieves that goal with the least cost.



The next Remedy Selection Subcommittee meeting will take place  on Tuesday, October 31, at 1 pm, at Rod's office, Morrison and Foerster, 1191 Second Avenue, Suite 2200, Seattle (note corrected street address).  The goal of that meeting is to generate a draft incorporating everyone's ideas, consider it relatively final, and begin selecting priority issues.



MTCA IMPLEMENTATION OVERVIEW



Carol Kraege, from Ecology's Toxics Cleanup Program, presented an overview of how MTCA is implemented.  Representatives from the Attorney General's Office may be available at a later date to augment information provided in Carol's overview.  Claire Hesselholt from the Department of Revenue was also present, but did not make a presentation.



Key points of Carol's presentation included the following:



Ÿ	Ecology's MTCA Implementation Funding Sources

Ÿ	Tax Revenues and Distribution

Ÿ	Toxics Expenditures

Ÿ	Service Contracts

Ÿ	Proposed Local Toxics Control Account (LTCA) Allocation

Ÿ	LTCA Remedial Action Grant Expenditures to Date

Ÿ	Toxics Cleanup Program (TCP) Staffing

Ÿ	TCP Objectives

Ÿ	Results of TCP Priority-Setting Exercise

Ÿ	Staff Training

Ÿ	Remedial Action Decision Making

Ÿ	Policy/Rule/Statutory Development

Ÿ	Program Communications (Internal and External)

Ÿ	Environmental Indicators of TCP Success

Ÿ	TCP Enforcement Philosophy

Ÿ	Numbers of Orders and Decrees In Progress or Completed

Ÿ	TCP Innovations

Ÿ	Implementation Issues



Additional points were also discussed.  Ecology is now looking at how the Remedial Action Grants Program can be improved.  All of the largest, most complex sites have been taken care of, so the agency is considering how and where to redirect these efforts.  Redevelopment plans under the Remedial Action Grant Program are the equivalent of urban planning for Brownfields sites.



The general trend in TCP staffing levels since 1989 shows that headquarters staff levels are dropping, regional staff numbers are increasing, and that peak staffing levels within the program occurred in 1993 and 1994.  Additional reductions in staffing are expected.  Contracts and outsourcing are now relied on for some public health assessments and site assessments.



Mary Burg added the following points:



Ÿ	Staffing needs have been evaluated with an eye toward allocating resources to the highest priority areas.

	

Ÿ	All TCP activities compete for prioritization.  During the priority-setting exercise, Ecology discovered that all activities are critical, but that the mix of activities needs to be considered with an eye toward increasing efficiency and effectiveness.

	

Ÿ	Priorities include:



	*	Cleaning up sites ranked 1 and 2 by the year 2001.

	*	Making substantial progress at sites ranked 3 and 4 by the year 2001.

	*	Keeping new sites from being created and entering the cleanup process.

	*	Ranking unranked sites, as an incentive to cleanup.



Ÿ	A September 6, 1995 memo to Flora Goldstein from Dave George and John Roland (provided as a meeting handout) illustrates the impact of early technical assistance when cleaning up a site and meeting the intent of MTCA.  

	

Ÿ	Mary's August 1, 1995 memo to all TCP staff (provided as a meeting handout) addresses questions of how to change the way the TCP does business, through plans for short-, mid-and long-term budget initiatives.



Ecology's negotiations confirmation form letter (provided as a meeting handout) promotes expedited cleanups by clarifying expectations and setting an operating framework.  Rick Griffith questioned whether there was another (better) RI/FS model, and wondered what steps can be modified to improve the process.  Carol described a process that is more open about decisions or conclusions being drawn as one proceeds through an RI/FS, so that time and money aren't wasted pursuing unnecessary or divergent studies.



National experts have been brought in to conduct staff training.  Mary and other Toxics Cleanup Program staff also participate in ASTSWMO meetings with cleanup program managers from states around the country, in an effort to share information and ideas.  Mike Price recommended that Ecology invite other agencies to attend the "imported" training programs.



The program's emphasis on consensus in decision-making has prevented significant litigation.  This contrasts with the Superfund program, where significant funds go to litigation.



Gary Wilburn asked about the impact of Regulatory Reform (1010) on the MTCA program.  Ecology will investigate, but believes that MTCA enforcement is exempt.



Laurie Valeriano asked whether Ecology spends money on cleanup of orphan sites, and if so, where does that money come from?  Carol responded that the agency does fund orphan site cleanups through the use of funds allocated to cleanup contracts.  Laurie also asked how many sites a site manager typically handles.  Carol responded that the number varies depending on the nature of the site, and that each site has its own schedule of investigation and study.  Typically, a site manager may be responsible for three to five major sites, with responsibility for cleanups on additional less-complicated sites as their workload allows.



In response to Laurie's questions about the number of toxicologists on Ecology's TCP staff, Carol indicated that there is one.



IMPLEMENTATION ISSUES IDENTIFICATION



PAC members provided a preliminary identification of implementation issues.  They are summarized in an attachment to these meeting notes.  These ideas will be incorporated into a draft issue paper to be developed by the Implementation Subcommittee for presentation at the November 7 PAC meeting.



IMPLEMENTATION SUBCOMMITTEE



Dan Ballbach indicated that he had spoken with Eric Johnson and that Eric had accepted the Implementation Subcommittee chair position.  A sign-up sheet was routed to collect names of interested subcommittee members.  Any additional comments on issues for consideration by the Implementation Subcommittee should be relayed to Eric Johnson before Monday, October 30.



The first Implementation Subcommittee meeting will take place on Monday, October 30 at 1:00 pm.  The location of the meeting (determined after the October 24 PAC meeting) will be Keller Rohrback, 1201 Third Avenue, Suite 3200, Seattle.



PUBLIC COMMENT



No additional public comment was received.



NEXT MEETING



The next PAC meeting will be held Tuesday, November 7, 1995, at the City of Tacoma Department of Public Works, Central Wastewater Treatment Facility, Sewer Transmission Building Conference Room.  The address is 2201 Portland Avenue, Tacoma.



Meeting adjourned.



Meeting Materials Provided as Handouts:



1.	MTCA Policy Advisory Committee Membership/Alternates Contact List (Revised 10-23-95)

2.	1995 MTCA PAC Meeting Schedule (Revised 10-24-95)

3.	Risk Assessment Subcommittee Meeting Summary, October 20, 1995

4.	Risk Assessment Subcommittee Revised Draft Issue Paper on Risk Assessment, October 23, 1995

5.	Independent Cleanups Subcommittee Draft Issue Paper, October 24, 1995

6.	Ecology Toxics Cleanup Program (TCP) Mission Statement

7.	Handout from Carol Kraege, Ecology, Toxics Cleanup Program:  MTCA Implementation

8.	Memo Dated August 1, 1995: "Budget Update," Author:  Mary E. Burg, Ecology, Toxics Cleanup Program Manager

9.	Example (undated):  Toxics Cleanup Program Negotiations Confirmation Letter

10.	Handout, undated, from Ecology:  Core Training - What Is It?

11.	Memo Dated September 6, 1995: "Findings of Initial Investigation Technical Assistance Pilot Project," Author:  Flora Goldstein, Ecology, Toxics Cleanup Program Section Manager, Eastern Regional Office

�12.	Handout:  Toxics Cleanup Program, MTCA Guidance Documents, October 24,1 995

13.	Handout:  Toxics Cleanup Program, MTCA Policies, October 24, 1995



Attachments:



Preliminary Issues Summary for Implementation

List of Meeting Attendees

�IMPLEMENTATION ISSUES IDENTIFICATION

MTCA POLICY ADVISORY COMMITTEE MEETING

October 24, 1995



The following is a unedited list of implementation questions or issues generated by the PAC during the October 24 PAC meeting.  Comments raised by the public are noted as well.



1.	How best to utilize Ecology's expertise with MTCA implementation  (Larry Peterson*)



2.	How to access information on action plans and remediation design databases (Nancy Darling)



3.	Do we need two toxics accounts?  Should this include a separate local account? (Gary Wilburn)



4.	Is there a need to formalize dispute resolution?



5.	Are adequate resources devoted to the program, especially re:  Ecology's goals?



6.	Do we have adequate mechanisms for site discovery?



7.	Pollution prevention projects - what is their comparative importance vs. other budget items?



8.	Should we consider citizen enforcement mechanisms - like citizen suits?



9.	Existing RI/FS sequence - is it effective in accomplishing goals? (Gary Gunderson)



10.	Are enough data collected to support good risk assessment (RI/FS Phase)? (Doris Cellarius)



11.	Is there a need for statutory authority for existing regulator/non-regulator practices?



12.	Technical assistance, remedy selection and action levels - is there a need for statutory authority?



13.	Sequencing of RI/FS activities and Agreed Order activities - should a multi-step process be created?



14.	When MTCA is used on sites with corrective action - should there be prioritization of what to tackle first (activities, actions)?



15.	Is the current site hazard assessment (SHA) practice appropriate, given consequences (ranking, etc.)? Is it working right? (Larry Peterson)



16.	Do we need to retain the SHA process? (Curtis Dahlgren)



17.	Review Ecology's priority setting efforts.  Are changes needed to implement (meet) priorities? (Doug Dunster)

	

18.	Consider role of public involvement in all aspects of implementation.



19.	Consider tax adequacy/collection questions.



20.	Consider statutory changes to LTCA uses.



21.	Should there be limitations to site liabilities for prospective purchasers?  If so, to what extent should exemptions be given? (Kris Hendrickson)



22.	Are there alternative ways to address area-wide contamination with multiple owners/different sources of contributors?



23.	Time limits and encouragement of early action for investigation and assessment:  how is it going, are there other methods?



24.	Should there be long-term monitoring of remedies to track how well they are doing?



25.	What's being done about ARARs at federal sites, and the use of MTCA as an ARAR? (Loren Dunn)



26.	Should citizens be formally involved in site negotiations?



27.	Can operations and maintenance costs be shifted to LTCA funding and cleanup of orphan sites?



28.	Should the state's 10% match for CERCLA cleanups come straight out of the Toxics Cleanup Program budget or other sources?



29.	What are appropriate priorities for spending MTCA funds (especially re citizen involvement)?



30.	Is the issue of consistency with CERCLA addressed under MTCA? (Kris Hendrickson)



31.	Consider the role of tax (policies) as incentives/disincentives to cleanup.



32.	Consider adjoining property owner liability.



33.	Does Ecology have a process to evaluate how citizen/public involvement money is spent?  Should there be a process to evaluate that?



34.	Consider broadening discussion of liability under MTCA.



35.	Should the corrective action cleanup process be the same as MTCA?



36.	To what extent can guidance be developed for grants under LTCA?



37.	Cost recovery - consider updating to include other/all issues (not just those currently listed/addressed in the issue paper). (Don Cordell)



38.	"Naming Game" - need consistency and flexibility when naming PLPs.



39.	Should expenditures from the state toxics account be limited to MTCA-related expenses?

	

40.	Consider liability protection for interim property holders, fiduciaries, trustees, receivers. (Perry Stacks)



41.	Refer to relevant issues from other subcommittees.

	

42.	Consider how MTCA can work with dangerous waste regulations to decrease cleanup costs. (public comment)



43.	Consider opportunities for area-wide vs. site-by-site cleanups.



44.	Consider Ecology's resources and ability to deal with flexibility, etc.



45.	How much orphan site work is being done?  Should be done?



46.	Should there be private certification of contractors and inspectors?



47.	Are there orphan sites that should be addressed but aren't being addressed?



48.	How much agency oversight and associated expense is reasonable?  Should this be proportional to site size? (Gary Gunderson)
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