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MTCA Policy Advisory Committee

May 14, 1996

1:00 p.m. - 5:00 p.m.

Tacoma Wastewater Treatment Facility

Transmission Room

2201 Portland Avenue

Tacoma, Washington



PURPOSE OF MEETING



	To hold the fourteenth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the "MTCA Study Bill."



The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  PAC members are identified by (PAC), members of the public by (Public), and Ecology staff by (Ecology) after their names.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.



The main objectives for the May 14 meeting were to discuss the Remedy Selection Subcommittee’s approach to the case studies,  discuss and reach a consensus on an interim Total Petroleum Hydrocarbons (TPH) policy, discuss and reach consensus on technical assistance provided by Ecology, and discuss the issues surrounding a plume liability clause, sales tax disincentive, and site-specific risk assessment.



AGENDA OVERVIEW



The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Sixteen of twenty-two members were in attendance; three members were represented by an alternate.  A list of meeting attendees is attached.



Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.  A discussion on the EcoRisk Workgroup was deleted from the agenda.



PRESIDING OFFICER'S REPORT



Dan Ballbach made the following announcements:



Dan reminded the PAC that they should announce any speaking opportunities or meetings that would be of interest to other members.  Gerry Smedes (PAC) mentioned that a group of organizations including the Washington Department of Community Trade and Economic Development, Washington Environmental Industry Association, and the Duwamish Coalition are planning on holding a series of workshops on the Brownfields/TPH issues being discussed by the PAC.  These meetings are tentatively scheduled in Spokane, Yakima, Vancouver, and Seattle with dates and specific locations to be announced.  Len Barson (PAC) will be giving a presentation to the Northwest Environmental Claims Association on the PAC’s progress.  Rod Brown (PAC) will also be giving a presentation on the PAC’s progress to the Land Use Committee of the Washington Bar Association  Mike Sciacca (PAC) reminded the PAC that the presentations being given should not characterize another member’s position on issues.  Dan reminded members that objective status reports should be the focus of these presentations and Mike’s comment is consistent with the PAC’s original groundrules.



Dan reminded PAC members that while many of them are unfamiliar or unused to working through a consensus process, the committee is continuing to make important progress toward developing and approving issue recommendations.  It is important to remember that the consensus process need not lead to the “lowest common denominator” as some people assume.  The PAC is comprised of people with extensive and diverse MTCA experience and has the opportunity to develop better policy positions than the Legislature or Ecology could.  While conflicts are arising on specific issues, they are creating useful dialogue.  The process will lead to better policy making because the constituents represented at the PAC will have already agreed to the policies.  



Dan welcomed Hank Landau, chair of Ecology’s Science Advisory Board (SAB), who is sitting at the table as a representative of the SAB in Julie Wilson’s absence.



APPROACH TO CASE STUDY REMEDY SELECTION



Rod Brown (PAC) explained the agenda for the Remedy Selection Subcommittee meeting which will be held on May 21 from 1:00 p.m. to 5:00 p.m. at Perkins Coie, 1201 Third Avenue, 41st Floor, Large Conference Room.  The subcommittee will apply the remedy selection process to the case studies and will discuss the issues that arise from the process.  Lynn Coleman (Ecology) added that a range of remedies and fundamental remedy selection concepts will be discussed.



INTERIM TPH POLICY



Rod Brown (PAC) gave a brief background explanation of the interim TPH policy issue. The subcommittee has examined the preliminary results of the National TPH Criteria Working Group (TPHCWG) which includes derived “surrogates”, representative of more than 100 chemicals that make up TPH.  The final, peer-reviewed report on the surrogate approach is scheduled for issuance on July 10.  The surrogates are based on human health; toxicity levels for inhalation and ecological receptors have not yet been studied.  The subcommittee is recommending that Ecology develop an interim policy using this surrogate approach.  Rod stated that there are still several things that should be discussed such as the timeframe and exactly how the surrogate approach would be applied. It is important to note that the subcommittee is not recommending a rule change, but a guidance document to better implement TPH cleanup.  



The following issues were discussed regarding an interim TPH cleanup policy:



adopting the TPHCWG recommendation before it has undergone peer review

surrogate approach applies only to soil

surrogates are not fully representative of TPH chemicals; they represent worst case contaminants

assumed applicability of surrogate approach to home heating oil

continued chemical analysis of spills to detect new additives

taste and odor in drinking water (aesthetics)

effects of other PAC issue recommendations on interim policy

Ecology’s current approach to groundwater as a source of drinking water

consideration of other approaches to TPH cleanup

emphasis on policy versus rulemaking in the interim period



Dan Ballbach (PAC) and Rod both agreed that the recommendation was an instruction to Ecology to look at the TPHCWG surrogate approach for guidance, but that it would not be restricted in how it implemented the approach. Rod suggested adding a sentence to the recommendation that would require Ecology to bring the guidance before the PAC for approval.  PAC members were asked to support Ecology in developing the guidance.  *The PAC reached a consensus on the recommendation provided by the Remedy Selection Subcommittee with the addition of Rod’s suggestion.  Dan stated that members not in attendance will be consulted and provided with the opportunity to join in the consensus.



TECHNICAL ASSISTANCE



Sharon Metcalf (PAC) gave a brief presentation on the proposed technical assistance issue template, recommended for action by the Independent Cleanup Subcommittee.  The proposal allows Ecology to provide written feedback on interim work products of independent cleanups on request.  Ecology could recover its review costs.  The following issues were discussed regarding technical assistance:



level and timing of public participation required

informing adjacent communities of cleanups

public access to records

differences between this approach and the existing IRAP program

ability to obtain information in an expedient manner

public participation as potential disincentive for independent cleanups



Rick suggested supplementing option 2b so that it read “Answer ‘yes’ but add specific language stating that if and to the extent appropriate, public participation must also occur before any written determinations could be made.”  The sentence “This is not intended to circumvent or replace the existing IRAP program” was also added to the recommendation.  *The PAC agreed to adopt the issue template with the aforementioned changes and additions.  Further augmentation of the public participation language may be needed when the overall public participation issue is resolved.  Recommended statutory language will also be developed by the Independent Cleanup Subcommittee.



“PLUME” LIABILITY CLAUSE



Eric Johnson (PAC) gave a brief summary of the discussions surrounding the plume liability clause issue template and reminded the PAC that the Implementation Subcommittee has not yet reached consensus on this template.  It addresses the problem which arises when a plume has not been caused by an “innocent” property owner’s operation.  Rick Griffith (PAC) stated that the issue template exempts only the downgradient owner who did not contribute to a plume in any way.  The interpretation of “facility” under CERCLA and MTCA make many lenders nervous and thus they will not approve loans on property overlying a contaminant plume, even if the owner did not contribute to the problem.  The following issues were discussed regarding the plume liability clause:



imposition of “due care” standards on downgradient owners

“knowing” standards regarding making the problem worse

notification of land owners of neighboring contamination

compensation for damage to property values



The Implementation Subcommittee will continue discussing this issue.



SALES TAX DISINCENTIVE



Gerry Smedes (PAC) gave a brief background description of this issue.  The purpose is to promote early cleanup at independent sites by eliminating sales tax on cleanup costs.  Currently, a Department of Revenue tax exemption applies to listed cleanup sites, but not sites being cleaned up through the independent cleanup program.  Pete Kmet (Ecology) cautioned that the language will need to be written very carefully so as to avoid creating loopholes and the potential for abuse.  



Sharon Metcalf (PAC) stated her concern that this subsidizes cleanups.  Making the policy recommendation apply only to state taxes would make her more comfortable with the recommendation, however she needs more information on municipal and state tax base impacts before she can make a final decision.  Nancy Rust (PAC) expressed her opinion that creating more tax exemptions takes away from the state tax base.  Rod Brown (PAC) requested that a comparison be made between effects of taxes on personal and capital property for the next PAC meeting.  The Department of Revenue agreed to complete this but warned that the comparison will be an estimate and will have a number of caveats.  The Implementation Subcommittee will continue to discuss this issue and the requested information and further discussion will be placed on the June agenda.



SITE-SPECIFIC RISK ASSESSMENT



Dan Ballbach (PAC) introduced this issue and reminded the PAC that it is not being presented for a recommendation, but as an update on the discussions occurring at the subcommittee level.  Rick Griffith (PAC) summarized results of the most recent subcommittee meeting.  He reminded the PAC that a key reason for this committee being formed was to determine whether site-specific risk assessment should occur under MTCA.  The primary discussions taking place are related to the business and environmental concerns.  Rick expressed his opinion that the environmental community is concerned about site-specific risk assessments in the following areas:  1) site-specific risk assessment should not be used to set cleanup levels, 2) no change should be made to the current 10-5 and 10-6 cleanup standards, and 3) the Risk-Based Corrective Action (RBCA) approach is not appropriate.  The business community feels that site-specific risk assessments should be used to set cleanup levels, and this is the main point of discussion.  Rick believes more time is necessary to find a middle ground.  Rod Brown (PAC) agreed with Rick’s assessment of the issue.  He expressed the environmental community concern that risk assessment results might be used as advocacy science.  PAC members agreed that an agreement can probably be reached and that discussions should continue at the subcommittee level.



Lynn Coleman (Ecology) stressed that the definition of risk assessment needs to be clarified.  Options range from EPA’s detailed risk assessment to using an equation to look at soil-to-groundwater pathways. Risk assessment consists of many assumptions and there needs to be discussion about when the public can provide input on those assumptions.  Hank Landau (SAB) said that the SAB has been following the issue through the PAC and Ecology and is beginning to look at some of the issues which can be easily resolved.  Hank gave a brief presentation on areas where site-specific risk assessment could be used.



Gerry Pollet said some environmental groups are very much against risk assessments but none of the groups in the PAC are totally opposed.  Ralph Palumbo (Public) stated that while creating a formula for simple sites is a good idea, it is important to remember that the business community feels that many of the assumptions are overly conservative.  Currently, money is being spent on cleanups, but the environment is not necessarily benefiting to the same degree.  There needs to be flexibility in any policy recommendations so that good decisions can be made.   Policy decisions need to be looking at the future risk.  He recognized that risk assessment is an impressive science.  It is instructive but not perfect.  However, it is not socially good to overspend.  Other needs include increasing the resources available to people completing cleanups (especially Ecology), making sure that public participation is effective, and providing a method to show the checks and balances that are occurring.  A PRP should stay on the risk through a reopener to ensure protection.



NEXT MEETING



The next meeting will be held on June 4 at Everett Community College, Jackson Center,  from 2:00 p.m. to 9:00 p.m. (agenda attached).  A variety of PAC issues will be discussed from 2:00 p.m. to 5:00 p.m. and the meeting will be reconvened at 6:00 p.m. to focus on public participation issues.  All PAC members are strongly encouraged to attend and to remain for the entire evening so that the public participation issue resolution that will be proposed can be knowledgeably considered.  



Meeting adjourned.



Materials provided as handouts at meeting:



Issue Resolution Templates for Discussion

Remedy Selection Subcommittee Meeting Summary, May 3, 1996

Presentation on Brownfields/TPH Project from the Risk Assessment Forum, May 10, 1996

Risk Assessment Subcommittee Meeting Summary, May 9, 1996

Schedule of Upcoming PAC Meetings

Supplemental Sales Tax Issue Template

New PAC Members and Alternates Roster

Schedule of 1996 PAC Meetings

Independent Cleanup Subcommittee Meeting Summary, April 24, 1996

Risk Assessment Subcommittee EcoRisk Subgroup Meeting Summary, April 24, 1996

Implementation Subcommittee Meeting Summary, April 25, 1996
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ATTENDEES



Members:

Dan Ballbach	Presiding Officer/At-Large

Terry Austin	County

Len Barson	Environmental Organization

Rod Brown	Environmental Organization

Mary Burg	Government

Gary Chandler	Legislature

Rick Griffith	Small Business

Eric Johnson	Ports

Scott McKinnie	Agriculture

Sharon Metcalf	Cities

Jody Pucel	Finance

Nancy Rust	Legislature

Mike Sciacca	Small Business

Gerald Smedes	Consulting

Dan Swecker	Legislature

Jim White	Government

Gary Gunderson (Alt.)

Gerry Pollet (Alt.)

Doris Cellarius (Alt.)



Agency/Staff

Curtis Dahlgren, Ecology Toxics Cleanup Program

Carol Kraege, Ecology Toxics Cleanup Program

Pete Kmet, Ecology Toxics Cleanup Program

Dawn Hooper, Ecology Toxics Cleanup Program

Steve Robb, Ecology Toxics Cleanup Program

Amy Grotefendt, EnviroIssues

Pat Serie, EnviroIssues



Public:

Jeff Webb	Pierce County

David Slater	Maxim Analytical Sciences

Nathan Graves	Kennedy/Jenks

Gary Wilburn	Senate Committee Services

Lynn Schroder	NMTA

Layne Alfonso	Black & Veatch

Rose Strunk	Philip Environmental

Fran Sweeney	Washington State Department of Natural Resources

Lewis Griffin	Dupont

Mike Gillett	Gillett Law Offices

Anne Robison	NECO

Tam Kauffman

Linda Dennis	Smedes & Associates

Denise Clifford	Washington State Department of Ecology

Denis Murphy	ECAC

Frances Murphy	ECAC

Markham Hurd	Delta Environmental Consultants

Bill Fritz	PAA

Cathy Petito Boyce	PTI Environmental

Jeff Goold	Texaco

Anita Lovely	EMCON

Ralph Palumbo	Heller Ehrman

Nancy Darling	Westinghouse Hanford Company
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