MEETING SUMMARY�PRIVATE ��



MTCA Policy Advisory Committee

September 24, 1996

10:00 a.m. - 5:00 p.m.

Mountaineers Building, Pinnacle Room

Seattle, Washington



PURPOSE OF MEETING



	To hold the nineteenth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the "MTCA Study Bill."



The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  PAC members are identified by (PAC), members of the public by (Public), and Ecology staff by (Ecology) after their names.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.



The main objectives for the September 24 meeting were to reach issue resolution on plume clause, transferability of covenants not to sue, site-specific risk assessment issues, and area-wide contamination; provide comments to Ecology concerning the draft Biennial Appropriation Request; receive issue updates on public participation, an interim Total Petroleum Hydrocarbons (TPH) policy, ecorisk standards, remedy selection issues, and the cost estimate of PAC recommendations.



AGENDA OVERVIEW



The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Seventeen of twenty-two members were in attendance; four members were represented by alternates.  A list of meeting attendees is attached.



Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.  



PRESIDING OFFICER'S REPORT



Dan Ballbach made the following announcement:



There has been some difficulty in deciding when an issue is ready to be brought before the PAC for a recommendation.  This includes deciding whether a full consensus or broad support is required for the issues.  Dan feels that it will be up to Ecology and the Legislature to decide whether an issue has enough to support for implementation.  Rod Brown (PAC) commented that the recommendation process is a very important part of the PAC process and it should be treated carefully. In cases where more than one member is not agreeing to the recommendation, it should be carefully considered as to whether that recommendation has broad support.  There was general agreement by other PAC members with Rod’s statement.  Kevin Godbout (PAC) expressed his opinion, however, that if PAC members do not speak out in favor of or against a particular issue, silence should be assumed as support for the issue.  Dan said he would take extra care to identify support and opposition for all decisions and thanked Rod for his concern on this important issue.



There are several issues ready for resolution and others which will be brought before the PAC at the next meeting.  Dan thanked everyone for participating in the subcommittee and work group meetings taking place and for the hard work being put forth during the short time period between PAC meetings.



BIENNIAL APPROPRIATION REQUEST



Dan Silver (Ecology) briefed the PAC on the draft Biennial Appropriation Request (BAR) which is currently out for public review and comment.  The majority of the comments received last spring by the department supported continuing spending on existing projects.  Thus, Ecology expects to submit a request similar to the current budget.  All state agencies will be submitting their budget request to the Governor, and final decisions will be made by the Legislature.



Len Barson (PAC) asked why there was a difference in the amount requested for contracted cleanups ($2,000,000) and the amount estimated for contracted cleanups ($3,154,000).  Dan responded that while the agency believes over $3 million will ultimately be required for cleanups, it is only requesting $2 million in this biennial request. Nancy Rust (PAC) expressed her opinion that more money should be spent on the local toxics control accounts, such as proposed by Senator Fraser last year.



Mike Sciacca (PAC) asked whether the agency prioritized the amount spent on different portions of MTCA as required in the statute.  As the first priority is remediation, should all of the money being spent in the toxics control account be spent on remediation?  Dan responded that the agency interpreted the statute to say that remediation should have a higher priority, but not receive all of the funding.  Thus, the agency does spend a majority of its money on remediation (60%), however, funding is also allocated to solid waste, pollution prevention, and other areas.  Mike questioned whether the PAC should recommend changing the statute in order to better reflect the current practice of the agency.



Taryn McCain (PAC) expressed her support for prioritizing the local toxics control account and believes that the state toxics control account should have the same priorities.  Also, money being spent on solid waste through the toxics control account should be separately funded.  Dan reported that the percentage of the budget being spent on the three major categories is similar to last year:  24% allocated to solid waste, 70% to remedial actions, and 16% for pollution prevention.



Gerry Pollet (PAC) questioned why the public participation grant allocation is $434,788 when a one percent setaside of the toxics control account is actually $518,535.  Dan responded that the one percent setaside for public participation grants comes from the hazardous waste tax and fees, not cost recovery.  Gerry and Len Barson disagreed with this conclusion and Dan agreed to look at the statute more closely and provide a response to the PAC.  Gerry also questioned why the state toxics control account was funding hazardous waste training for local firefighters and police officials, and Departments of Agriculture and Health efforts.  Gerry asked whether this funding was providing a result which was benefiting the public in cleaning up hazardous waste sites.  Dan responded that Ecology does not review other agencies’ requests except for accuracy and that it is up to the Legislature, public comment, and groups similar to the PAC to determine whether the funding should be spent in the manner requested in the BAR. 



Taryn asked whether the amount allocated for safe drinking water was necessary due to last year’s budget not being completely used.  Dan stated that cleanup of drinking water is very expensive, so the agency is preparing itself for those costs.  Laurie Valeriano (PAC) questioned whether the agency is aggressive in attempting to recover cleanup costs.  Mary Burg (PAC) responded that approximately 80% of costs are recoverable and the agency goes through a process of billing the party, and when they are not reimbursed, the account does go to a collection agency.  However, there are some cases where money is not recoverable due to a party’s financial situation.



Kevin Godbout (PAC) questioned whether public involvement should continue to be included in the BAR process, due to the lack of impact public comments seem to have on the process.  He does not necessarily support that solution; however, the present situation is not working and should be changed.  Kevin reported to the PAC that the Association of Washington Businesses completed an informal survey of its members on Ecology’s funding priorities.  The responses gave the highest priority status to increasing technical assistance to businesses.  The following areas were also given a priority status (descending in order of preference):  site cleanup, development of financial assistance programs to provide incentives for cleanups, brownfields redevelopment, and technical assistance.  



Suellen Mele from Snohomish County (Public) reported to the PAC that a large portion of the local toxics control account is going towards hazardous waste technical assistance.  While cleanups are not always being funded with the money, pollution prevention training is being done.  She recommended that the PAC look closely at how the local governments are spending the funding and determine if the PAC supports the activities.  Mike Sciacca suggested the PAC should go through the areas of the toxics control account and prioritize those for a recommendation to the Legislature.  Dan Ballbach stated that during a recent briefing to the Senate Ecology & Parks Committee, he told the Legislature that the PAC intends to recommend a prioritization of the toxics control account.  



PLUME CLAUSE



Rick Griffith reported that the plume clause issue resolution was not ready for a recommendation by the PAC.  The proposal was revised to incorporate the Attorney General’s concerns regarding downgradient property owners not qualifying for the plume clause if they interfere with remedial actions.  There is no disagreement whether a plume clause is appropriate, but some of the details dealing with exemption still need to be finalized.



Brad Forslund from Seafirst and the Washington Bankers Association gave a brief presentation on lenders’ perspectives when providing loans to businesses with contaminated property.  There are three issues considered by lenders:  how will the contamination impact borrowers’ ability to service credit, how will it impact collateral, and how will it impact the ability to repay the loan.  While Ecology publishes policy guidance which states it will not prosecute lenders, the statute does could for prosecution.  Thus, the banks have tended to abide by the statute, not the guidance.  Lenders feel that a plume cause will reduce some of the uncertainty, but it needs to be very specific, with no ambiguity.  



Len Barson (PAC) disclosed that while the law firm he is with represents banks, it will not affect his participation in the PAC process. Dan Ballbach (PAC) questioned whether the market also affects the decision so at times lenders might be more open to uncertainty.  Brad responded that it depends on whether the bank is willing to take on risk.  Laurie Valeriano (PAC) questioned how many loans are denied based solely on the factor of risk.  Mike responded that ten years ago it was relatively easy to get a loan for a gas station, however, today it is extremely difficult.  Taryn added that property owners may be able to get loans, but they have to pay a high premium due to groundwater contamination which they did not cause.  Greg Glass (Public) questioned whether the issue resolution paper considered air or surface water plumes.  Rick responded that air and surface water plumes are less frequently seen and are difficult to deal with so they were not included.  



Mary Burg (PAC) stated that she is hearing different opinions from lenders on the willingness to deal with contaminated property.  Many lenders she has heard from say that they are becoming more knowledgeable and are ready to deal with the contamination and associated risks.  Carol Kraege (Ecology) stated that she spoke with a banker who said she was willing to make assumptions about how the state would behave in assigning liability and so was more willing to work on redeveloping contaminated property.  



The remaining differences on the plume clause will be discussed and the issue brought to the PAC for a recommendation at the next meeting.



TRANSFERABILITY OF COVENANTS NOT TO SUE



Taryn McCain (PAC) gave a brief summary of this issue and a proposed approach. This proposal will benefit both brownfields redevelopment and other real estate transactions by clarifying when covenants not to sue are transferable.  Kathy Gerla from the Attorney General’s Office stated that the proposed language does not allow Ecology to require subsequent owners to pay for cleanups if consent decrees were signed with the previous owners and their obligations are met.  Taryn stated that the proposed section e(ii) should be changed to read “…of a settling party or a potential successor owner or operator…”  This change will allow potential buyers to talk to Ecology to determine if previous consent decrees would apply to their new ownership.



John Stuhlmiller (PAC) expressed concern that the proposed section e(ii) would change the original intent of the law.  Unique conditions will always exist at a site, thus every consent decree will be revisited.  If the state signed a consent decree originally, it means it was satisfied with the cost recovery and it should not be revisited.  Kathy explained that most sites do not have unique conditions. Some sites did not have a cost recovery rate Ecology was satisfied with due to financial hardship, thus Ecology needs to retain the right to recover those costs should the property be sold.  Gerry Pollet (PAC) questioned how the state would be protected.  If the property is sold for an amount which is discounted for the liability; the state may never recover costs.  



Jerry Smedes expressed concern with the narrowness of section e(ii) if unique circumstances occurred at a site other than financial hardship.  Len responded that unique circumstances other than financial hardship circumstances is difficult.  Mike Sciacca (PAC) expressed concern that this recommendation would allow the state to enter the purchasing process after a consent decree had already been signed.  Mary Burg (PAC) stated that Ecology does not want to create an environment where owners of contaminated sites create financial hardship for themselves, escape cost recovery, and then sell the property.



Dan Ballbach asked whether there was consensus on the proposed language to allow the transferability of covenants not to sue.  *The PAC reached consensus on the issue, agreeing to the language proposed by Kathy Gerla on September 23, 1996, including the change proposed by Taryn McCain.



SITE-SPECIFIC RISK ASSESSMENT



Julie Wilson (PAC) distributed a new recommendation for default risk assessment exposures for commercial sites, focusing on gas stations.  She asked that comments be returned to her by Friday, September 27.  Julie also distributed and reviewed a figure explaining how MTCA currently uses site-specific parameters and how it would expand their use if site-specific risk assessments are used.  The Risk Assessment Subcommittee is currently attempting to define what site-specific risk assessment would entail and what the burden of proof would be for use of certain parameters.  Julie also reviewed a preliminary list of exposure parameters and how they could be varied in site-specific risk assessments.  Behaviorally influenced parameters will be the most difficult to use in setting cleanup levels, but may be applicable in setting cleanup action levels.



Kevin Godbout (PAC) and Pete Kmet (Ecology) both prepared preliminary proposals for demonstrating the quality of site-specific information.  Kevin stressed that the quality of information will always be determined and must be accepted by Ecology.  Julie reminded the PAC that site-specific information will always require subjective judgment.  



Pete stated that the primary issue is what parameters and information will be allowed to change in site-specific risk assessment.  Loren Dunn (Public) provided some comments on Kevin’s proposed burden of proof standards.  He suggested renaming burden of proof to more accurately portray what it attempts to accomplish, such as “quality of information in site-specific risk assessment.”  He also suggested adding a sentence to the first paragraph which would read “Subject to limitations written elsewhere in the regulations regarding the variables allowed in the evaluation.”  Another recommended change to the last sentence included “shall consider factors, including, but not limited to, the following:”  Loren also recommended adding the word “adequate” to the fifth item so that it reads “Whether adequate quality assurance and quality control procedures have been used, any significant anomalies are adequately explained...”



Taryn McCain expressed concern that there is a need to be precise about what type of information will be acceptable and leaving the phrase “including, but not limited to,” might leave it too ambiguous.  Laurie Valeriano stated her opinion that the fourth item regarding safety should be moved forward in the guidelines so that its importance is adequately stressed.  Doris Cellarius (Public) asked that the recommendation provide specific language as to what “scientific evidence” would be acceptable.  



Gerry Pollet (PAC) expressed concern that the original intent of the site-specific risk assessment recommendation was to provide a set of constrained default choices.  However, as recommendations are being provided to the PAC, it appears they are moving toward the ability to vary all parameters.  This raises concerns for adequate public participation.  Public involvement will have to be included to determine how reasonable are the exposure assumptions.



Julie asked for comments by PAC members on whether the Risk Assessment Subcommittee should prepare an exhaustive list of the rest of the parameters or provide examples.  



PUBLIC PARTICIPATION



Dawn Hooper (Ecology) reviewed the public participation issue resolution proposal distributed to the PAC.  This recommendation combines the numerous proposed issue resolution analyses into one document and comprises the progress made to date by the Ecology and the environmental interest groups in agreeing on recommendations.  The recommendations focus on improvements to the public participation grant program, the role of the Regional Citizens Advisory Committees (RCACs), and the role of public involvement in independent cleanups.



Mike Sciacca (PAC) asked what the amount would be to supplement the one percent setaside for public participation grants.  Dawn responded that an amount has not been determined or a source for the funding; however, the agency is willing to make additional funds available if there is a need.  Jerry Smedes (PAC) asked for a clarification on what the public participation grant review team would be accomplishing.  Dawn stated that the team would have a role similar to the PAC; they would be providing recommendations to Ecology on how to revise the public participation grant process.  Doris Cellarius (PAC) suggested having a team to work with applicants to ensure that their applications meet requirements.  Taryn McCain stated that the substance release grants should be prioritized for site-specific organizations, rather than state-wide organizations, as the site-specific efforts seem to be more effective and have a greater impact on cleanups.



Laurie Valeriano (PAC) asked whether the RCACs would be allowed to apply for public participation grants.  An Ecology representative stated that the regulations currently allow only non-profit organizations to apply for grants, which RCACs are not. Anne Robison stated that based on her experience serving on an RCAC, some of the recommendations for expanding the role of the RCAC appeared to require members to have more technical knowledge than many of them do.



Gerry Pollet (PAC) reported that there are still questions remaining on whether signs should be required at independent sites to notify the public.  There is also concern about additional public participation grant funding being readily available.  Taryn asked what the role of a citizens’ advisory board would be at a site.  Dawn responded that the role of a citizens’ advisory board could be to specifically examine the progress and issues which arose at a site.  The RCACs’ role is to increase public participation at the regional level and assist in the formation of site-specific groups where interest exists.  Mike questioned whether the recommendation for giving a budget to the RCACs would require additional funding.  Dawn responded no, that money is currently being given to the RCACs as needed, however this will identify a specific amount at the beginning of each biennium.  



There are still unresolved issues between business representatives and the Ecology/interest group representatives.  A meeting will be held and a recommendation brought to the next PAC meeting.



RELEASE REPORTING



Len Barson (PAC) distributed a proposal which recommended giving Ecology the authority to require reporting of any release to the agency within 90 days of the release.  The recommendation affirms the authority of the agency, which it currently has, but which is frequently questioned.  Mike Sciacca (PAC) questioned whether this would allow the agency to hear of a release from a party other than the releaser, and prosecute if the releaser does not tell Ecology.  Len stated that the agency has to begin an investigation upon learning of a release so that situation could not occur.  Rick Griffith (PAC) questioned whether Ecology or the Attorney General’s office felt this was a problem that deserved a recommendation from the PAC.  Rod Brown (PAC) stated that he had been involved in cases where this authority was questioned by lawyers.



Jody Pucel (PAC) questioned whether independent cleanups would be required to report releases. Taryn McCain (PAC) added that she would like to include language which gives responsibility to the owner and or operator and also which recognizes the current exemptions from reporting.  Len will discuss with Jody and Taryn adding language to the recommendation to alleviate their concerns.  It will be brought to the PAC at the October 8 meeting for resolution.



EQUITABLE FACTORS



Jody Pucel (PAC) distributed an issue resolution proposal which addressed liability and equitable factors.  She briefly reviewed the paper and the remaining issues to be discussed in the Implementation Subcommittee.  Mary Burg (PAC) expressed concern that the goal of the PAC is to provide recommendations which reduce cost and expedite cleanups.  Because the agency does not currently allocate liability, this will add expense to cleanups and will slow down the process.  Jody responded that the allocation of liability would continue in conjunction with the cleanup process.



Rod Brown (PAC) suggested that the cost/benefit of the issue needs to be closely examined.  While developing a process for allocating liability might induce people to begin cleanups and save money in the end, it will require a great deal of startup funding.  Taryn McCain (PAC) suggested that knowing what  types of sites have problems allocating liability among the PLPs would be helpful in determining what problem is being fixed.  This issue will be discussed in the Implementation Subcommittee and brought to the PAC for a recommendation.



REMEDY SELECTION



Rod Brown (PAC) gave a brief summary of the remedy selection issues currently being discussed by the subcommittee and their current status.  A draft updated issue resolution framework was distributed.  The subcommittee has reached consensus on three important issues:  the framework will be subjective (no explicit or formula-driven decision process), remedy selection criteria will include both threshold and balancing criteria, and the existing technology hierarchy in the regulations will be a checklist or guidance rather than criteria for decisions.  The group is close to agreement on how to measure cost, but is still discussing how it will be used when comparing cleanup alternatives.  It is generally agreed that all true costs need to be included in any decision, including the cost be of future maintenance, monitoring, and potential failure.  



Dan Ballbach (PAC) suggested including a contingent technology if an innovative technology is considered in the remedy selection process.  Taryn McCain (PAC) stated that rewriting section 360 of the regulations could assist sites needing presumptive remedies, which is an area of concern for Ecology and the Attorney General’s Office.  Kevin Godbout (PAC) stated that the terminology used in remedy selection will be important, should be consistent, and easily understandable by the newcomer to MTCA.  



Lynn Coleman (Ecology) asked PAC members to consider areas of the framework being developed where they would like to see specific language written.  This issue will continue to be discussed at the next Remedy Selection Subcommittee meeting and will be brought to the PAC as soon as possible for a recommendation.



AREA-WIDE CONTAMINATION



Tom Newlon (PAC) briefed the group on the area-wide contamination issues discussed at the last work group meeting.  A paper was distributed which summarized the issues and the direction the work group was heading, which focused on area-wide determinations to speed/enhance cleanups.  Taryn McCain (PAC) reported that the mechanisms already available which could assist in brownfields redevelopment and area-wide contamination were discussed.  At the next meeting, Ecology’s authority to authorize presumptive remedies will be discussed.  



Mary Burg (PAC) stated that public participation for area-wide contamination could be one issue where money will be saved by the agency.  Rather than conducting public participation efforts for every site, it can be done for an entire area.  Jody Pucel (PAC) stated that the Duwamish area which has extensive brownfields redevelopment is one example of where liability will be of great concern.  A mechanism will have to be put in place for the small businesses involved in cleanup.  



This issue will continue to be discussed within the work group and the Remedy Selection Subcommittee and will be brought to the PAC for a recommendation in October.



�INTERIM TPH POLICY



Mike Gillett (Public) reported on the progress of the interim TPH work group. A draft discussion issue resolution was distributed to the PAC which describes a possible interim policy based on the assumption that Massachusetts’ program for establishing toxicity using a surrogate approach will prove to be acceptable.  The business community has expressed some concern that the development of the policy is taking longer than expected; however, the group is confident that a policy can be developed and provided to Ecology for implementation.  Rick Griffith (PAC) concurred with the concerns of the business community and urged the work group to continue pursuing the Massachusetts approach as an example for use by Washington.  



Len Barson (PAC) stated that the National TPH Criteria Working Group’s surrogates were more conservative than Massachusetts’ and asked whether Ecology would consider mixing the two approaches together.  Lynn Coleman (Ecology) responded that the agency will be looking at the technical information behind all standards and could consider combining the two approaches if it was appropriate.  Gerry Pollet (PAC) stated that he would like the ultimate policy to apply to groundwater and avoid a situation where groundwater contamination is not included.  Rod Brown (PAC) added that the usability of groundwater needs to be determined before cleanup levels can be developed.  Taryn McCain (PAC) questioned whether cleanup levels could be established for groundwater which was not near surface water and it was clear that it was not being used for drinking water.  



The work group will continue to develop a policy recommendation and will report to the PAC on its progress.



COST ESTIMATES FOR IMPLEMENTING PAC RECOMMENDATIONS



Curtis Dahlgren (Ecology) briefed the PAC on preliminary cost estimates developed by Ecology staff for recommendations on which the PAC has reached consensus.  These numbers were developed to enable the PAC to prioritize the final recommendations.  The PAC agreed that the level of detail provided by Ecology was appropriate and asked the agency to prepare cost estimates for the remainder of the recommendations and present them on October 8.



Washington Department of Health gave a brief summary of their activities which were funded by the state toxics control account.  The objectives of the program included:  monitoring of drinking water, technical assistance, and protection of public health.  Approximately 3.5 - 4 full-time employees (FTEs) are devoted to hazardous waste sites.  Approximately 5.5 FTEs are focused on drinking water.  The remainder of the 18 FTEs in the program are focused on assessing the impact on public health of the release of hazardous waste substances, working in conjunction with Ecology on issues of fish consumption, PCBs, arsenic, lead, and studying disease and cancer clusters.  Dan asked the representative from the Department of Health to return to a future PAC meeting for another briefing focusing on the following questions:  how Health coordinates with Ecology, how information is transferred to Ecology, how the work being accomplished directly affects the MTCA process, and areas where more funding should be focused toward timely benefits to cleanups.  Taryn McCain (PAC) requested a copy of the Memorandum of Understanding between the Department of Health and Ecology.



PUBLIC COMMENT



No additional public comment was received.



NEXT MEETING



The next meeting will be held from 10:00 a.m. to 5:00 p.m. on October 8, 1996 at the World Trade Center in Tacoma.



Meeting adjourned.



Materials provided as handouts at meeting:

Transfer of Covenants Language, By Kathy Gerla, 9/23/96

Release Reporting Issue Resolution Paper

Draft Plume Clause Issue Resolution Paper, 9/23/96

Memorandum from Tom Newlon RE:  Results of Brownfields Work Group Meeting, 9/23/96

Draft Remedy Selection Issue Resolution Paper, 9/19/96

Draft Liability Issue Resolution Paper

Discussion Draft Interim TPH Policy, 9/23/96

Draft Use of Method C and Addition of Other Default Exposure Scenarios Issue Resolution Paper

Memorandum from Lynn Coleman RE:  Interim TPH Update, 9/24/96

Draft Public Involvement Issue Resolution Paper, 9/24/96

Memorandum from Pete Kmet RE:  Burden of Proof, 9/23/96

Draft Risk Assessment Exposure Parameters for Use in Site-Specific Risk Assessment

MTCA As-Is vs. New MTCA Figure

Draft Public Involvement for Independent Cleanups Issue Resolution Paper, 9/24/96

Memorandum from Kevin Godbout RE:  Redraft of Pete Kmet’s Burden of Proof, 9/24/96

Meetings Announcement

Current Issue Resolution Papers

Estimated Fiscal Impact of Resolutions

TPH Interim Policy Working Group Meeting Summary, 9/20/96 and 9/6/96

Remedy Selection Subcommittee Meeting Summary, 9/5/96 and 9/19/96

Implementation Subcommittee Meeting Summary, 9/17/96

Letter from Hank Landau to Terry Husseman RE:  SAB Opinion on Cleanup Regulations, 9/14/96
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Scott Hazelgrove			Association of Washington Businesses

Greg Glass				Consultant
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Rone Brewer				EA Engineering

Harold Bucholz			Washington Department of Ecology

Denise Clifford			Washington Department of Ecology
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