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MTCA Policy Advisory Committee


November 18, 1996


8:30 a.m. - 3:30 p.m.


Mountaineers Building, Tahoma II Room


300 Third Avenue West, Seattle





PURPOSE OF MEETING





	To hold the twenty-third Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the MTCA Study Bill.”





The following summary generally follows the agenda that was used at the PAC meeting. Events at the meeting are described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted. PAC members are identified by (PAC), members of the public by (Public), and Ecology staff by (Ecology) after their names. This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, not is it minutes of the proceedings.





The main objectives for the November 18 meeting were to reach resolution on remaining risk assessment and remedy selection issues, public participation, plume clause/access, training, contribution language, and fees for enhanced technical assistance; and discuss the Toxics Cleanup Program Budget, consultant certification, and the final report to the Legislature.





AGENDA OVERVIEW





The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Sixteen of twenty-two members were in attendance; three members were represented by alternates. A list of meeting attendees is attached.





Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.





PRESIDING OFFICER’S REPORT





Dan Ballbach stressed the importance of continuing to reach agreement on the PAC’s priority issues, and supporting the PAC’s package of recommendations when it is complete.





GUIDANCE AND TRAINING FOR PLPs





Sharon Metcalf (PAC) gave a brief introduction of the issue paper for guidance and training for Potentially Liable Persons (PLPs) and the public.  Mary Burg (PAC) asked that the type of guidance or documents on the list to be published in the Site Register be changed to include only those documents which are directly relevant to the cleanup of sites.  





Mike Sciacca (PAC) expressed concern that the recommendation promotes the publication of guidance, which his constituents do not support because of concerns about the potential proliferation of guidance in place of rule-making.  Eric Johnson (PAC) expressed support for issuing guidance, rather than including detailed language in the rules.  Sharon agreed to add the following sentence to the recommendation:  “Nothing in this recommendation is intended to alter the rulemaking requirements of the Administrative Procedures Act.”  





After additional discussion, it was agreed that the above changes will be made to the issue paper and while there was preliminary agreement on the recommendation, it will be brought to the PAC for final consensus at a later date.





FEES FOR ENHANCED TECHNICAL ASSISTANCE





Sharon Metcalf (PAC) provided a brief overview of the issue paper which proposes recommending the establishment of fees for enhanced technical assistance.  Len Barson (PAC) suggested adding the following sentence to the recommendation:  “The Department shall, where appropriate, waive collection of costs in order to provide an appropriate level of technical assistance in support of public participation.”  It was clarified that the fees will not be waived for PLPs.  Eric Johnson (PAC) expressed concern that independent cleanups could be slowed down by this proposed process.  Mary Burg (PAC) asked that the recommendation be written so that it is clear that Ecology is not planning a cost recovery program.  





Mike Sciacca (PAC) objected to having funds appropriated for technical assistance when there are other activities more directly related to actual cleanups which require funding.  Eric asked that, when a waiver is granted, whether the fees must then be paid from another source.  Mary responded that it does not appear that will happen.  Eric asked that language be placed in the recommendation that directed Ecology to continue providing the current level of free technical assistance.  Mike stated that technical assistance is not being given to small businesses at the level which is required to adequately complete cleanups.  Mary stated that the agency does not have the resources to provide free technical assistance to the level some parties would like.  It was clarified that funding and prioritization of the PAC’s recommendations will be discussed later in the day.  





Rick Griffith (PAC) expressed his support for the recommendation as it is an improvement over the current situation.  Mike stated that he would like a recommendation to come from the PAC which would provide a small business technical assistance fund, with appropriate language to prevent abuse.  Sharon questioned whether the provision for waivers would address Mike’s concerns.  Dan Ballbach (PAC) suggested changing the wording to allow waivers to be granted to small entities, with consideration of need to pay.  





Mary expressed concern that the PAC’s recommendations will result in micromanaging resources and creating expectations that Ecology will not be able to meet.  Dan suggested that she raise her concerns when the PAC discusses the TCP budget.  **There was broad support for the issue paper with the above changes.  Mary Burg abstained until the paper is rewritten.  It will be brought to the PAC for final consensus at a later date.





PLUME CLAUSE/ACCESS





Kathy Gerla, Attorney General’s Office, provided a brief overview of proposed language to supplement the consensus decision reached previously by the PAC on a plume exemption.  The goal is to ensure that PLPs have access to property which has been contaminated, but is not owned by them.  The original recommendation will remain the same, with the addition of a change to (iii)(D) so that it reads, “If requested, such person allows the department, potentially liable persons¼”  ***With this change, the PAC reached consensus on the plume clause/access language.





CONTRIBUTION PROCESS





Jody Pucel (PAC) gave a brief overview of a process for distributing portions of cleanup costs to liable parties who have refused to participate in the cleanup, after reasonable notice from Ecology or other PLPs.  Len Barson (PAC) expressed his support for the recommendation on Ecology naming additional PLPs, but questioned whether the proposed language should be discretionary.  Eric Johnson (PAC) recommended wording which would allow the process to be more discretionary.  Mike Sciacca (PAC) recommended strengthening Ecology’s ability to name PLPs.  Sharon Metcalf (PAC) expressed concern that the recommendation could supersede the courts’ current jurisdiction.  Rick Griffith (PAC) added that the recommendation may create more litigation earlier in the cleanup process than there is currently.  





It was agreed that more discussion needs to occur regarding this issue paper before the PAC can determine if there is consensus for the recommendation.





PUBLIC PARTICIPATION





Gerry Pollet (PAC) gave a brief overview of discussions he has had with Kevin Godbout (PAC) concerning public participation in site-specific risk assessment, public notice for independent cleanups, and public notice at sites where contaminants are left which exceed cleanup levels.  He clarified that many of these issues are currently addressed in the rules, but they are not being enforced by Ecology.  Most of the recommendations which will come to the PAC regarding public participation are implementation issues will not require rule changes. Eric Johnson (PAC) questioned how changes to public participation will be implemented at a site which is cleaned up independently, with Ecology not aware of the site until after the cleanup is complete.  Gerry responded that discussions had not taken into consideration this scenario, but that they will discuss it during the next public participation meeting scheduled for November 20, 10:00 a.m. to 1:00 p.m. at Loren Dunn’s office.  The final public participation recommendation will be brought to the PAC for consensus at the November 26 meeting.





RISK ASSESSMENT





Julie Wilson (PAC) reviewed the materials which explain the proposed rewrite of Sections 702 and 708.  Pete Kmet (Ecology) called attention to one outstanding question regarding varying reasonable maximum exposure scenarios with institutional controls.  Gerry Pollet (PAC) expressed his concern that if there is a reasonable chance that an institutional control could fail, then the reasonable maximum exposure scenario should not be accepted by Ecology.  Loren Dunn (PAC) suggested that an analysis be done for how long and how effective the institutional controls will be and include that in the exposure analysis.  Rick Griffith (PAC) suggested that this issue would best be included in the remedy selection process.





Julie stated that her memorandum, dated November 13, includes some portions of the land use discussions which have taken place.  Julie stated that Taryn McCain (PAC) has expressed concern that when an industrial site is being cleaned up, the proposed changes to risk assessment will force the process to start at the assumption of unrestricted land use.  Pete clarified that zoning does prevent that scenario from occurring presently and he does not see it changing because of PAC recommendations.  





Julie also added that residual risk and risk ranges will be placed on the November 26 agenda for resolution.  Gary Gunderson (PAC) stated that an issue paper has been drafted which creates commercial gasoline station exposure assumptions.  Mary Burg expressed concern about how this issue paper related to the interim Total Petroleum Hydrocarbons (TPH) policy which the agency was directed to develop early in the PAC process.  Mike Gillett (Public) clarified that this issue paper merely lists exposure assumptions which are characteristic of UST sites.  This cannot be included as part of the interim TPH policy because it requires a regulatory change.  Sharon Metcalf (PAC) expressed concern about a new issue paper being brought forward for recommendation late in the process.





TCP BUDGET





Pat called attention to the draft issue paper written by Kevin Godbout regarding the PAC’s recommendation on the TCP budget and funding of its recommendations.  She asked members to read the issue paper and send any comments to Kevin.  Eric Johnson (PAC) expressed concern with the short time period in which the PAC must make a decision because the Legislature will be convening in January to make funding decisions for the next two years.  Mary Burg (PAC) stated her major concern with recommendations from the PAC concerning funding and prioritization is that if funding is cut from the program’s budget, then recommendations prioritizing certain activities could prevent funds from being spent on actual cleanups.  She also added that the letter sent to the Governor from Dan Ballbach asking for a placeholder in the budget request for the PAC’s recommendations has received attention and discussions are occurring as to where the money should come from. 





�
LEGISLATIVE REPORT





After much discussion, it was agreed that unless the PAC specifically makes a recommendation to affirm or change a portion of MTCA, issue papers will not include references to the PAC having affirmed the continuation of portions of the regulation.  This will avoid confusion as to what the PAC has recommended.  Jody Pucel (PAC) expressed concern that the issue papers, if included in the report, be consistently formatted and either refer to all abstentions and oppositions or not make any reference to votes on the issue papers.  Dan reminded members that ESHB 1810 calls for inclusion of other views in a final report when consensus is not achieved.





PUBLIC COMMENT





No additional public comment was received.





NEXT MEETING





The next meeting will be held on November 26 from 8:30 a.m. to 8:30 p.m. at the Tacoma Wastewater Treatment Plant.





Meeting adjourned.





Materials provided as handouts at meeting:


Implementation of Enhanced Technical Assistance Draft Issue Paper, 11/17/96


Guidance and Training for Potentially Liable Persons and the Public Draft Issue Paper


Identification of PLPs and Allocation of Orphan Shares During the Contribution Process Issue Paper, 	11/15/96


Amended Plume Clause – Property Access


Toxics Control Accounts Appropriation Recommendations for 1997-1999 Biennium and Scope of 	Activities Funded by the Toxics Control Account Draft Issue Paper, 11/11/96


Memorandum from Pete Kmet RE:  Revisions to 702 and 708, 11/15/96


Memorandum from Julie Wilson RE:  Proposed Changes to Use of Site-Specific Risk Assessment 	Under MTCA, 11/13/96


Residual Risk Issue Paper


UST Site Exposure Assumptions Issue Paper, 11/5/96


Presentation to Policy Advisory Committee on MTCA Evaluation Results by M.K. Fowler, SAIC, 	11/6/96


Tax Policy Issue Paper, 9/9/96


MTCA PAC Meeting Summary, 11/6/96


What are the PAC’s Preliminary Recommendations?, 11/8/96
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MTCA POLICY ADVISORY COMMITTEE


NOVEMBER 18, 1996


ATTENDEES





Members:


Dan Ballbach				Presiding Officer/At-Large


Len Barson				Environmental Organization


Mary Burg				State Agency


Rick Griffith				Small Business


Eric Johnson				Ports


Scott McKinnie			At-Large


Sharon Metcalf			Cities


Jody Pucel				At-Large


Nancy Rust				Legislature


Mike Sciacca				Small Business


Jerry Smedes				Consulting


Laurie Valeriano			Environmental Organization


Jim White				State Agency


Julie Wilson				Science Advisory Board


Mike Condon (Alt.)


Loren Dunn (Alt.)


Gary Gunderson (Alt.)


Gerry Pollet (Alt.)





Agency/Staff:


Pete Kmet, Ecology Toxics Cleanup Program


Carol Kraege, Ecology Toxics Cleanup Program


Amy Grotefendt, EnviroIssues


Pat Serie, EnviroIssues


Paul Bergman, EnviroIssues





Public:


Frances Murphy			ECAC


Denis Murphy				NWRCAC


Anne Robison				NECO


Denise Clifford			Washington Department of Ecology


Kathy Gerla				Attorney General’s Office


Harold Bucholz			Washington Department of Ecology


Mike Gillett				Gillett Law Offices


Kim Clawson				Alliances Northwest


Jeff King				DuPont


Lewis Griffin				DuPont


Brad Grimsted				Pioneer Environmental


Nathan Graves				Kennedy/Jenks


Allan Chartrand			Consultant
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