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November 26, 1996
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Tacoma Wastewater Treatment Facility


2201 Portland Avenue, Tacoma





PURPOSE OF MEETING





“To hold the twenty-fourth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting and conduct business in accordance with ESHB 1810, the MTCA Study Bill.”





The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  PAC members are identified by (PAC), members of the public by (Public), and Ecology staff by (Ecology) after their names.  This summary is to serve as a working tool for the PAC and an informational item for interested persons; it is not a transcript, nor is it minutes of the  proceedings.





The main objectives for the November 26 meeting were to reach issue resolution on areawide contamination, risk assessment, remedy selection, residual risk/risk range, liability and contribution, public participation, interim Total Petroleum Hydrocarbons (TPH) policy, ecorisk standards, commercial/gas station scenario, Toxics Control Programs (TCP) budget, and review the outline and schedule for the final report to the Legislature.





AGENDA OVERVIEW





The meeting was convened by Dan Ballbach, Presiding Officer of the Committee. Nineteen of the twenty-two members were in attendance; two members were represented by alternates.  A list of meeting attendees is attached.





Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.





PRESIDING OFFICER’S REPORT





Dan Ballbach stressed the importance of remembering the hard work of members of the PAC, Ecology staff, and other parties in the past year and a half as the final recommendations are being reached.  As recommendations are finalized, preference should be made to providing as complete direction as possible to Ecology and the Legislature, either in policy guidance or proposed rule language.  Dan also stressed the importance of reaching a consensus recommendation on the Toxic Controls Program Budget and funding for PAC recommendations which are not cost recoverable.  


AREAWIDE CONTAMINATION/ORCHARD LANDS





Carol Kraege (Ecology) introduced an issue resolution paper regarding the cleanup of arsenic and lead in the orchard lands surrounding the central region of Washington. It includes a recommendation in support of studies which are proposed to be funded by interest groups in the central region of the state and for Ecology’s development of a policy to better address contamination and risk-related issues.  Len Barson (PAC) questioned why health studies would not be used in determining the risk of lead and arsenic to the surrounding populations.  Julie Wilson (PAC) responded that health studies are not useful in determining what caused health effects because of the numerous factors which can influence health.  It was suggested that an item be added to the recommendation which clarified when health studies would best be used.  Jim White (PAC) stated that most of the previous health studies were done on a non-random basis which makes them ineffective for research.  The best use of resources is to determine the extent of the problem by looking at environmental levels and tests of bioavailability.





Taryn McCain (PAC) suggested that after a presumptive remedy is determined from the studies, the recommendation should stress the importance of Ecology adopting it as a model remedy so that it is usable by Potentially Liable Persons (PLPs).  Jody Pucel (PAC) questioned whether soil testing requiring property owners to allow the agency onto their property, could result in the property owners being held liable for cleanup.  Mary Burg (PAC) clarified that the community around the orchard lands, including property owners, want to begin to address the problem and are willing to pay for these studies.  Carol stated that the intent of this recommendation is to encourage land development and the use of Best Management Practices (BMPs) so that the land can be changed to residential use.  





Mike Sciacca (PAC) reminded the PAC that he will abstain from this recommendation due to his ownership of orchard lands, however, he feels that this recommendation could create brownfields in central Washington. 





**The PAC reached broad support on the recommendation, including changes suggested by PAC members,  with Mike Sciacca abstaining.





TCP BUDGET





Kevin Godbout (PAC) briefly reviewed an issue paper regarding the Toxic Controls Program budget.  Mary Burg (PAC) clarified that there are two questions to be answered:  the amount of funds available to the state and local toxics accounts and the priorities of the state toxics account.  The issue resolution paper suggests convening a group similar to the PAC to study these two questions.  Mary also stated that if the PAC does not recommend options for funding its own recommendations, then the agency will only be able to implement the recommendations as resources allow.  Taryn McCain (PAC) suggested recommending to the Legislature that they reevaluate the items in the state toxics account and consider making them more focused towards cleanup.  It was agreed to review the issue paper and discuss this issue further.  


�
PILOT SITES





Carol Kraege (Ecology) reviewed materials distributed to the PAC regarding the pilot sites and how they related to issues studied by the PAC.  Doug Little, on behalf of the Yakima Valley Spray/U-Haul site, reported that information has been given to the subcommittees throughout their deliberations about the technical issues relevant to discussed issues.  He suggested the PAC recommend that its own recommendations be applied to the pilot sites to determine how they are implemented, prior to final rule-making and publication of guidance.





RISK ASSESSMENT





Julie Wilson (PAC) reviewed the information distributed to the PAC regarding site-specific risk assessment.  The issue paper is a summarization of the decisions agreed to by the PAC to date and incorporates the memorandums regarding land use and the rewrite of 702/708 from Pete Kmet (Ecology).  Julie stated that in rewriting 702/708, it was suggested that the commercial scenario be removed.  Kevin Godbout (PAC) stated his concern that by not explicitly including the commercial exposure scenario, all sites will begin at the unrestricted land use scenario.  It should be stated, either in the recommendation or explicitly in the rule, that while all sites may start at unrestricted land use scenario, it is expected that commercial sites will move through the process to a restricted land use scenario.  





In order to address the aforementioned concern regarding a commercial exposure scenario, a proposal was distributed to the PAC regarding the assumptions made about how such sites would move through the assessment process.  The proposal would be incorporated into the issue paper.  Gerry Pollet (PAC) suggested that “physically” be added to describe how access would be controlled at private and public recreational facilities.  Nancy Rust (PAC) questioned as to what types of recreational facilities would be controlled.  Kevin responded that miniature golf and ski facilities were examples of sites which could have some type of cover or containment over them.  





Laurie Valeriano (PAC) stated that she does not agree that cleanup decisions should be based on land use.  Commercial sites have to be viewed in total with their surroundings, such as residential areas.  After discussion regarding the use of the reasonable maximum exposure scenario, it was agreed that 708(3)(d) should have the following sentence added “An alternate reasonable maximum exposure scenario shall reflect the highest exposure that is reasonably expected to occur under current and potential future site exposure considering, among other appropriate factors, the potential for institutional controls to fail and the extent of the time period of failure under these scenarios.”  





Mike Sciacca (PAC) asked that a disclaimer be placed on the issue paper which states that not all references to MTCA in the land use memo were discussed by the PAC and should not be considered as recommendations of the status quo.  Jim White (PAC) questioned why 702(7)(b) had been changed to consider only the stated points for evaluating the quality of information submitted instead of leaving it open to include other standards.  Rick Griffith (PAC) suggested that the stated points can be expanded in guidance.  Jim expressed his opinion that the evaluation of quality of information should be kept open-ended because the recommended standards do not capture all measurements of what is good scientific information.  Doris Cellarius (Public) expressed support for Jim’s opinion.





**The PAC reached broad support on the issue paper regarding site-specific risk assessment, with Laurie Valeriano opposing.





COMMERCIAL/GAS STATION EXPOSURE SCENARIO





Gary Gunderson (PAC Alternate) reviewed the default commercial/gas station exposure scenario issue paper.  It attempts to identify a subsection of sites that may qualify for a general default exposure assumption.  The qualifying sites would start at the residential exposure scenario and determine if there are circumstances which will require an unrestricted land use scenario, such as nearby surface water.  If it is determined that it is not in an unrestricted land use scenario, then it can move to a standard exposure scenario.  Mary Burg (Ecology) stated her concern that the soil ingestion rate and risk range numbers proposed in the issue paper are not consistent with the rewrite of 702/708.   She also stated that the recommended policy does not adequately address situations where contamination has moved beyond property boundaries.





Pete Kmet expressed concern that the proposed commercial/gas station exposure scenario will result in exposure levels which are higher than those in the rewrite of 702/708.  After discussion, it was agreed that the exposure rates should be changed to make them consistent with the rewrite of 702/708.  Jim White (PAC) asked whether the contaminants included under this scenario would be just gasoline or individual contaminants.  Gary responded that this scenario does not limit the contaminants examined.  





**The PAC reached broad support on the issue paper, including the above changes, with Mike Sciacca opposing.





PROBABILISTIC RISK ASSESSMENT





Rick Griffith (PAC) reviewed the issue paper regarding the use of probabilistic risk assessment.  It recommends a probabilistic risk assessment pilot project so the feasibility of its use can be evaluated by Ecology.  Julie Wilson (PAC) expressed concern that the issue paper does not adequately address some of the problems and concerns that have been associated with probabilistic risk assessment. Currently, there is no context for decision-making based on probabilistic risk assessment and the site managers and others associated with the pilot project need to be educated about the limitations of the assessment. Pete Kmet (Ecology) expressed a concern regarding availability of expertise within the agency to evaluate and make decisions based on the results and data of a probabilistic risk assessment.





Rick stated that the recommendation allows Ecology to develop guidance for the pilot project.  In addition, the current process allows for the use of both deterministic and probabilistic risk assessments in remedy selection.  Mary Burg (PAC) stated that probabilistic risk assessment can be a useful tool in some circumstances, but does not believe that the pilot project can be completed in the recommended timeframe.  She introduced an alternative recommendation for a probabilistic risk assessment pilot project.  





Gerry Pollet (PAC) stated his opinion that the proposal made by Mary Burg is more reasonable.  He added that probabilistic risk assessment can be used to preclude the use of deterministic risk assessment and ARARs at federal sites.  He expressed concern that Fluor Daniel Hanford is using tax payers’ dollars to influence MTCA and its regulations and that he had been assured that such efforts would have stopped.  It appears that Fluor Daniel Hanford is attempting to eliminate the use of risk assessment regulations and exposure scenario regulations as ARARs at federal sites.   Nancy Darling, Fluor Daniel Hanford, responded that the intent of the proposed recommendation is not to eliminate ARARs.





Kevin Godbout suggested that the recommendation should go beyond a pilot project to a pilot process so that a wider range of sites could be selected.  Len Barson (PAC) stated his opposition to the use of probabilistic risk assessment, but he would support the proposal by Ecology with the caveats of the sites being selected by the agency, a limited number of sites be included, and the use of cost recovery for technical assistance.  Laurie Valeriano (PAC) expressed concern regarding the use of resources on probabilistic risk assessment versus technical assistance.  Kevin suggested adding a recommendation to review EPA Guidance and other relevant information regarding probabilistic risk assessment.





**Consensus was reached by the PAC on the recommendation, including suggested changes, with Laurie Valeriano opposing.





REMEDY SELECTION





Rod Brown (PAC) stated that while the Remedy Selection Subcommittee agrees on the framework for remedy selection, it has not developed specific rule language.  However, there remains some concern regarding the intent and clarity of the framework.  Kevin Godbout (PAC) expressed the concern as not knowing how the balancing factors will be arrayed, how preference or deference will be given to cost, or how technology or cleanup levels will fit into the context of protectiveness.  Rick Griffith (PAC) stated that he has similar concerns.





Gerry Pollet (PAC) questioned how the point of compliance standard as stated in the issue resolution paper would affect an upland tank where there is mixing between surface and groundwater due to influxes of water.  Lynn Coleman (Ecology) responded that Ecology will be looking at and issuing guidance on the issue of dilution between the point of compliance and a surface water body.  After discussion, it was agreed that the recommendation regarding point of compliance would be changed to include the sentence, “These revisions should also allow an estimate of the dilution that occurs between the upland monitoring well and the point of disclosure to surface water to be used to calculate the cleanup level at the point of compliance.”





Discussion focused on the applicability of AKART in MTCA.  A proposal was introduced which recommended that Ecology seek to limit, to the extent allowed by law, the instances when an AKART analysis must be conducted in addition to the remedy selection analysis.  It was agreed that the proposal would be added to the point of compliance recommendation.  





Loren Dunn  (PAC) introduced and reviewed an issue paper which proposed specific recommendations on institutional controls.  Taryn McCain questioned whether financial assurance mechanisms would be limited to either institutional or engineering controls.  Jay Manning (Attorney General’s Office) responded that he understands the concept is to ensure a remedy stays in place and is protected.  It also is allowing for a value to be placed on the control so that Ecology can recover the costs to ensure the remedy stays in place.  





Taryn also questioned what type of quantitative scientific basis would be used for evaluating the effectiveness of an institutional control.  Loren responded that if for example, there was an institutional control that was claimed to break pathways, then it must be demonstrated on a scientific basis that it will break the pathway and achieve risk reduction.  It was agreed that the following sentence would be substituted for the proposed language:  “PLPs should be required to demonstrate the effectiveness of the institutional controls applied to the site.  This demonstration should be based on a quantitative, scientific analysis where appropriate.”





** Consensus was reached by the PAC on the recommendation regarding institutional controls.  It was agreed that the Remedy Selection Subcommittee had made substantial progress on the remedy selection framework and would clarify certain portions for the PAC to reach consensus on at its next meeting..





ECOLOGICAL RISK ASSESSMENT





Taryn McCain (PAC) introduced a recommendation to finalize the guidance and flow chart developed by the EcoRisk Workgroup and move them towards implementation.  The recommendation focuses on a pilot project to determine how the flowchart would work at an actual site.  Loren Dunn (PAC) expressed a concern of the environmental group that funding must be provided to the pilot project so that it is completed in a timely manner.  





Mike Sciacca (PAC) questioned who would select the sites to participate in the pilot project.  Loren responded that the intent is that it will be a voluntary process.  Sharon Metcalf (PAC) expressed concern regarding the adoption of the flowchart and guidance before how it will work and the results can be clearly seen.  Loren stated that the intent of the recommendation is not to ask Ecology to write rules which conform to the existing guidance and flowchart, it is to ask Ecology to recognize the work, progress, and agreements which have been reached by the EcoRisk Workgroup in developing ecological risk assessment rules and guidance.  





Mary Burg (PAC) expressed concern about the amount of funding required to start the pilot project before the PAC recommendations are approved by the Legislature.  Ecology is anticipating that it will begin rule-making and developing guidance at the same time for all the PAC recommendations so as to reduce costs. 





**Consensus was reached by the PAC on the recommendation regarding ecological risk assessment..





PUBLIC PARTICIPATION





Dawn Hooper  (Ecology)  presented an overview of the issues to be discussed, with long term notice for institutional controls being an unresolved issue.  Kevin Godbout (PAC) reviewed proposed language on notification and stated that it is important to recognize that when Ecology receives a notice of a release, they are required to do an assessment of the site.  Ecology is thus responsible for making the determination for notifying the public.  The proposed recommendation’s intent is to add language to reaffirm this action.





Tom Newlon  (PAC) agreed with the recommendation language, but as written it is too general and outside the context of immediate threat of human health or environment.  Taryn McCain (PAC) questioned whether the proposed language was deviating from the regulations instead of strengthening them by introducing new standards.  Taryn also expressed concern that if notices are sent out, there is a responsibility to follow up even if further investigations shows there is no risk.  





The following language for 173-340-310(4) was agreed to:  “If the Department determines that (a) an emergency remedial action is required; (b) or an interim action is required, then notification of the threat to the potentially affected vicinity may be required.  The method and nature of notification and the individuals to be notified will be determined on a case-by-case basis by the Department.  Such notification will be the responsibility of the site owner or operator if required in writing by the Department.”





Gerry Pollet (PAC) reviewed a memorandum regarding proposed language for Section 600 concerning public participation steps for site-specific risk assessment.  It was agreed that based on past discussions, references to “values” should be changed to “concerns.”  **After further discussions, the PAC reached consensus on the public participation recommendations, including language for 173-340-600 and 173-340-310.





INTERIM TPH POLICY





Carol Kraege  (PAC)  presented an overview of the draft interim TPH policy.  The policy is based on a suggestion that 2 surrogates be used which are based on the carbon ranges of TPH. Carol emphasized that the policy only applies to human health based on direct contact.  Ecology would like to avoid setting cleanup levels that are too low and having to revise them later.  Steve  Robb (Ecology) added that for modeling groundwater and transport the policy allows room for creativity.  For soil to groundwater pathways 13 surrogates are being used, so Ecology is determining how to compare the 13 surrogates with the 2 surrogates for direct contact. 





Kevin Godbout (PAC) asked if a site is exempted from using groundwater based on zoning, then the groundwater would not qualify as a potential source.  Carol responded that it would not.  She added that noise and odor still need to be resolved.  Julie stated that there is a Science Advisory Board (SAB) subcommittee which has been meeting on the fate and transport issue and has not yet made a final decisions on the issue.  Tom Newlon  (PAC) asked for some clarification on the taste and odor issue and whether it will change the cleanup level after you have completed previous calculations.  Carol responded that the best way for Ecology to approach this issue is to publish guidance on how to determine if odor is a problem.  





Mike Sciacca  (PAC)  stated that this is the first time he has seen this version of the policy and needs time to review it.  His overall reaction is that it will not result in cleanup of TPH being done more efficiently, as was the original intent of the interim policy.  Discussions will be continuing over the next few weeks to resolve the remaining issues.





Carol clarified that the intention is to publish an interim policy by the end of the year.  Dan Ballbach (PAC) expressed his desire to get a PAC endorsement of the policy framework and the schedule, whatever form it is in.   Mary stated that Ecology is committed to giving some relief to TPH cleanups until the Policy Oversight Group (POG) has completed its work. 





LIABILITY AND CONTRIBUTION





Jody Pucel  (PAC) reviewed the issue paper regarding liability and contribution.  She stated that at a previous meeting, the PAC discussed the need for additional information on how other states are enforcing liability.  Some states have recently changed their liability standards and are in the process of making reports on these changes and others are still developing recommendations.  The proposed PAC recommendation has been changed to state that this issue merits further discussion.  





Mary Burg  (PAC) stated she would prefer the PAC recommend that the issue be shelved until the other PAC recommendations are implemented and is determined it is still necessary.  Len Barson   (PAC)  agreed with Mary’s suggestion.   Dan Ballbach  (PAC) stated that the report to the Legislature would state that the PAC did not reach consensus.  Jody responded that that type of statement would overstate the PAC’s deliberations on the issue.  Len expressed concern that an issue of this importance which has not been brought before the PAC cannot be portrayed as having no consensus.  Dan said he would try to neutrally articulate the reason for not reaching consensus or broad support in the final report.





ORPHAN SHARES AND CONTRIBUTION





Jody Pucel  (PAC) reviewed an issue paper written in response to concerns regarding too few PLPs being brought to the table, resulting in the process being slowed down.  Mary Burg (Ecology) stated her concern that the recommendation removes enforcement discretion and in many instances it is a PLP that does not want other PLPs named. 





Len Barson  (PAC) questioned if the intent of the recommendation is to encourage the director of Ecology to use reasonable effort and, where appropriate, request PLPs to come to the table.  Jay Manning (Attorney General’s Office) replied that if that is the intent, it should be written in guidance, not in regulations as proposed.  Rick Griffith (PAC) stated he would not support a statutory change, but would support guidance. 





**The PAC reached consensus on the following language:  The PAC recommends that the director is encouraged to use reasonable and timely effort to identify potentially liable persons and determine their status.





Jody presented the second issue on the definition of orphan share and allowing parties to  settle with Ecology early in the process.  If there is some allocation that exceeds the settlement amount then the amount left over goes into orphan shares.  Len added there is an argument that this would increase litigation because it says the PLP could recover the fair share and the orphan share.   Rick stated his opinion that if issue has been discussed for a year and there is not enough support to reach consensus.  The PAC agreed that there was not consensus for the issue resolution paper.





RESIDUAL RISK/RISK RANGES





Mike Sciacca  (PAC)  stated there was no consensus on this issue and the PAC should not continue discussion the issue.
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