1.0  INTRODUCTION TO THE MTCA POLICY ADVISORY COMMITTEE -- MISSION AND OBJECTIVES





1.1	INTRODUCTION 





The Model Toxics Control Act Policy Advisory Committee (MTCA PAC or committee), established by Engrossed Substitute House Bill 1810 (ESHB 1810, see Appendix A), has completed its work.  This report is intended to meet the ESHB 1810 requirement for a final report to the Department of Ecology (Ecology) and the appropriate legislative committees on the priority issues identified for review in the MTCA PAC's Preliminary Report submitted December 15, 1995.  The Preliminary Report is an integral part of the MTCA PAC process and is hereby incorporated in this final report.





This section describes the history of MTCA since its inception, and the mission and objectives of the PAC.  Section 2 describes the composition of the committee and how it operated.  In Section 3, the PAC's recommendations on the priority issues identified in the preliminary legislative report are provided.  Section 4 calls out those recommendations requiring statutory revision, while Section 5 addresses those recommendations that can be resolved by Ecology through rulemaking and/or guidance.  Section 6 suggests an approach to implementing the PAC's recommendations after January 15, 1997, when the PAC's work will be complete.  It also reflects a strong PAC commitment to the principles and values represented by the recommendations, and members' willingness to continue to work together informally with Ecology and the Legislature to implement these recommendations.





1.2	STATUTORY AND INITIATIVE HISTORY





In November 1988, voters passed the Model Toxics Control Act as Initiative 97, which became effective in March 1989.  It was codified as Ch. 70.105D RCW.  After the contentious initiative debate, different interests came together to advise Ecology on implementing the statute with a workable cleanup program.  A successful negotiated rulemaking produced the MTCA regulations, Ch. 173-340 WAC, which established a cleanup process within the broad framework of the statute that was accepted by business, environmental, and local government groups.  This broad-based approach to rulemaking resulted in no legal challenges.





Since its passage by initiative, MTCA has been subject to several amendments.  Those amendments can be characterized as ones which clarify specific issues or as targeted efforts to make the program more effective.  Changes to MTCA have tended to be consensus or broad-support changes with minimal opposition.





In the 1993 legislative session, MTCA was modified to establish an explicit private right of action to recover cleanup costs (RCW 70.105D.080).  In the 1994 session, MTCA was amended in several respects by SB 6123.  The Legislature expanded on the definition of industrial properties that was in Ecology’s rules so more sites could take advantage of industrial cleanup standards.  The legislation formally authorized agreed orders and institutional controls, both of which had become widely used procedural elements of MTCA under the rules.  The Legislature also authorized prospective purchaser agreements between the Attorney General and a person who is not a potentially liable person under MTCA, but wants to acquire an interest in property that could be subject to MTCA cleanup.  





An exemption from the State Hazardous Waste Management Act was provided for state-only dangerous waste generated as part of a MTCA consent decree.  In 1994, the Legislature also provided certain relief from permitting requirements for MTCA-initiated cleanups with SB 6339.  This exemption provides relief from the procedural requirements of several state and local laws.





The 1995 Legislature passed a lender liability bill which amends RCW 70.105D.020 and .030.  This amendment tracks and expands upon federal efforts to protect lenders by virtue of defining "safe harbor" activities such as "operating a facility to protect a security interest," "participation in management," "policing activities," and other descriptions of security interest holder activities that will not give rise to liability.





The 1995 Legislature also adopted ESHB 1810, which directed Ecology to establish the MTCA PAC. 





1.3	MTCA POLICY ADVISORY COMMITTEE MISSION AND OBJECTIVES





ESHB 1810 required the PAC to review, provide advice, and develop recommendations on at least the following subjects:





•	Cleanup standards and cleanup levels, including the use of site-specific risk assessment





•	Policies, rules, and procedures, including the use of cost, current and future land use, and other criteria in the selection of cleanup remedies





•	The Department of Ecology’s methods to carry out the cleanup program in practice, including training and accountability for cleanup decisions and their implementation





•	Improvements in the cleanup process to provide additional incentives to potentially liable parties to fully and expeditiously fund cleanups





•	The need for adoption of and recommended levels for ecologically-based cleanup standards





•	A review of the effectiveness of independent cleanups





All of these issues have been examined closely by the PAC, as have a number of other issues identified as priorities.  An issue identification exercise early in the PAC process resulted in over one hundred issues being suggested for consideration.  In December 1995, PAC members reached consensus on twenty-three priority issues for full analysis (many of which at least touched on the many more underlying issues and levels of detail needed to understand the implications of MTCA for the environment, the public, liable parties, and Ecology).  The priority issues are listed in Table 1 in the order they appeared in the preliminary report to the Legislature.  The PAC's recommendations on each priority issue and several other issues are summarized in Section 3 and fully documented in Sections 4, 5, and the appendices to this report.





The PAC recommends that Ecology should promptly begin implementing those PAC recommendations that do not require statutory or rule changes (at sites under review).  For PAC recommendations involving policy, guidance, or regulatory clarification, the PAC encourages Ecology to begin the rule adoption process and policy/guidance preparation immediately to the extent that resources allow.





TABLE 1:	Priority Issues for the MTCA PAC�
�
�
�
Risk Assessment





1.	Should site-specific risk assessment be used to set cleanup levels and make remedial action decisions under the MTCA as compared with current practice?





2.	Do allowable risk values in the MTCA cleanup regulations appropriately balance the public’s desire for protecting individuals with the need for cleanups to proceed at a reasonable cost? Should the allowable risk values for carcinogens in the MTCA cleanup regulations be amended, for example, to match federal risk range values under CERCLA (the federal Superfund program) in the National Contingency Plan?	





3.	Should an alternative method for evaluating risk and establishing cleanup levels be identified under the MTCA for petroleum?





4.	Is there a need for ecologically based cleanup standards (i.e., protection of plants and animals) in addition to cleanup standards based on protection of human health?





Remedy Selection





5.	There are a variety of related issues concerning the permanence of remedies, including (1) should the MTCA continue to require permanent solutions to the maximum extent practicable, and if so to what extent; (2) how should projections of future land use influence remedy selection, especially in determining protectiveness or in establishing the degree of permanence; (3) how should the waste management hierarchy influence remedy selection (MTCA defines a hierarchy of cleanup techniques, beginning with reuse or recycling as the most preferable remedy, and ranging to institutional controls and monitoring as the least preferable approach.); (4) how can long-term effectiveness for remedies which leave hazardous substances on site be assured; and (5) should there be additional recognition of the difficulty of remediating groundwater contamination and consideration of additional cleanup alternatives?





6.	To what extent should cost influence remedy selection? For example, should the cost of the remedy, and the incremental risk reduction achieved, be considered in remedy selection?


7.	After a remedy has been selected, should it be implemented through the current practice of using “cleanup action levels,” (that define the material that must be remediated or contained with a specific technology or engineering control) and if so, how should those levels be determined?





8.	Should Ecology have a “remedy czar” or someone who can perform dispute resolution for remedy selection?	





9.	What steps can be taken to encourage cleanups that lead to redevelopment and reuse of “brownfields” (industrial properties), agricultural properties, and other areas of broad-based surface contamination while ensuring that the cleanups comply with the MTCA’s fundamental requirements?





Independent Cleanups





10.	How can we best leverage limited Ecology resources (existing and future) to provide greater technical assistance for independent cleanups?





11.	Can the Independent Remedial Action Program (a process whereby Ecology is asked to review a report on an independent cleanup and a no-further-action-letter may be issued by Ecology), which represents a moderate level of Ecology oversight and results in limited assurances of finality, be improved?





12.	Would a consultant certification program make independent cleanups better and/or easier to accomplish?





13.	Should we institute a program of random Ecology audits or spot-checks of independent cleanups on an ongoing basis?





Implementation





14.	Are there ways that Ecology can improve its internal decision making to enhance cleanups, or manage its information base differently in order to improve cleanup decision making?





15.	Should there be a neutral “appeal” option built into the cleanup process to allow parties a review of site cleanup decisions? This could include appeals of liability determinations, risk levels, cleanup standards, cleanup action plans, points of compliance, and other things. Several options exist for mechanisms for the appeal process.





16.	Could better information management facilitate cleanups? This would include more access to Ecology information by non-Ecology interests. This information could include cleanup action plans and site remediation designs.


17.	Should we change our existing tax policy to create financial cleanup incentives? There is an unresolved issue of applying sales tax to independent cleanup actions, which makes these cleanups relatively more expensive.





18.	Should the method of applying strict, joint and several, and retroactive liability be modified?





19. 	Some states, as well as the EPA, define “equitable factors” to help PLPs apportion liability among themselves. Should Washington State define these as well? Equitable factors can also be used to impose apportioned liability from a higher authority. Should the law describe factors that courts, arbitrators or the agency could use to impose apportioned liability?





20.	Are adequate resources being distributed to the Toxics Cleanup Program, relative to other agencies and programs that receive money from the Toxics Control Account? What should be the priorities for the funds appropriated to the Toxics Cleanup Program?





21.	How should public participation and community involvement be provided for in connection with recommendations for risk assessment, remedy selection, and independent cleanups, and with other elements of MTCA implementation?





22.	Should the law include a “plume” clause, stating that parties are not liable for a plume of groundwater contamination that extends under their property, if they had no relationship to the cause of the contamination?





23.	Should “Covenants Not to Sue” be made expressly transferable? (Currently, the law is silent on whether these covenants may be transferred from the recipient of the covenant to the purchaser of the property covered by the covenant.)
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