3.0  AN INTEGRATED STRATEGY: RECOMMENDATIONS TO MORE EFFECTIVELY IMPLEMENT MTCA



This section outlines the recommendations of the PAC.  It presents an integrated set of recommendations (See Figure 1), to show how they fit together to meet the PAC objectives.  Once again, please recall that only the recommendations are PAC decisions for the Legislature and Ecology to consider.



3.1	THE BIG PICTURE: OVERALL RECOMMENDATIONS 



The PAC learned much about how MTCA works today.  With seven years' experience since it was initially put in place, day-to-day regulatory and cleanup practices have settled into patterns.  For example, approximately 90 percent of all cleanups are done independently, without Ecology oversight.  While there is a preference for permanent remedies, and a technology hierarchy that values reuse, treatment, and removal most highly, remedies selected often include onsite containment as opposed to full removal or destruction of contaminants.  While there is significant flexibility in MTCA as it exists, many liable parties do not understand how to use it, feel they cannot convince their Ecology site managers to accept the results, or may suffer from lack of guidance and training.  As a result, the default parameters in the regulations are most often used to establish cleanup standards, which results in what many liable parties consider to be overly conservative cleanup standards.  Other groups, however, find the current standards appropriate.



To understand how the recommendations for the "New MTCA" would work, consider a hypothetical (but not necessarily typical) site in Washington.  It is a fairly large and heavily contaminated site, technically and geologically complex.  Community interest and concern are high; apparent remedies are expensive and technically challenging.  Here is how cleanup of that site may change if the PAC's recommendations are implemented:



•	The liable party could propose site-specific exposure assumptions for measurable factors such as how the human body absorbs contaminants, and for physical aspects of the site such as soil type, hydrological conditions, or measurable characteristics of the contaminants.  These elements, if they meet the PAC’s recommended requirements for quality of information, can be considered in establishing site-specific cleanup levels.  Other factors that may vary based on human behavior (e.g., frequency of soil contact, duration of exposure) may be changed and used in establishing remediation levels -- levels to be used in evaluating remedy options for site cleanup -- if the quality of the information supports the change.



•	Citizens will be assured of early notice and more effective participation in site cleanup decisions affecting their community’s quality of life.  Citizens living in the vicinity of the site could more easily apply for public participation grant funding to support local public involvement, review, and information needs.  Previously complicated application processes and forms will be simplified. For a complex and regionally significant site, increased grant �
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�funds may be made available.  Citizens may call on the capabilities of a third-party "ombudsperson" who can help interpret technical issues and materials, aiding citizens and community organizations in understanding and participating in cleanup decisions.  The liable party and Ecology will provide for opportunities to learn about and contribute to the definition of site-specific parameters.



•	If there are soil-based ecological resources on or nearby the site, the liable party can more easily evaluate the need for an ecological risk assessment using the PAC-recommended tiered approach.  Two "off-ramps" exist for screening the site in tiers 1 and 2; only if certain conditions exist (e.g., sensitive resources, types of contaminants known to be more highly toxic to ecological resources than to humans) and the site does not qualify for the off-ramps, will an ecological risk assessment be required.  Many sites are expected to be screened out of the need for such an assessment using this tiered approach.  Unlike current MTCA, where no consistent process exists for evaluating ecological risks in soils, parties will have a roadmap for this element of MTCA.



•	Based on results of the remedial investigation and risk assessment, the liable party will analyze potential cleanup remedies and work with Ecology to select an appropriate remedy or package of remedies.  Under the new MTCA, that process of remedy screening, evaluation, and selection is much more clear.  Today's practice of setting cleanup action levels that guide remedy selection, which is not clearly expressed or explained in statute or regulation, has been clarified and renamed as "remediation levels."  The statutory preference for remedy permanence to the maximum extent practicable remains.  The implementation focus is on short and long-term protectiveness of a proposed remedy.  The rewritten regulation will include an understandable process for quantitatively and qualitatively balancing factors of cost, practicality, timeframe, and public concerns. 



•	Under current law, if the selected remedy calls for leaving contaminants onsite, institutional controls are called for (e.g., physical controls such as fencing or capping; administrative controls such as restricting future land uses through deed records or requiring public notification).  The new MTCA includes an emphasis on evaluating the cost and reliability of those controls as part of remedy selection, and ensuring that Ecology effectively monitors the control activities to see that they continue to provide a protective remedy under conservative exposure assumptions.



•	If the site has been contaminated as part of an areawide problem, or is a “brownfields” (the shorthand term for historically contaminated and underutilized or vacant industrial property), the new MTCA offers some alternatives that will speed cleanup and expedite redevelopment.  Under the new MTCA, Ecology, in conjunction with local government or PLPs, may develop areawide solutions, including investigation work plans, model remedies, or area-wide determinations of groundwater potability.  Legal protections for landowners that have met their cleanup responsibilities, with corresponding ongoing obligations, apply to successor landowners with sale of the land.  Additionally, enhanced public participation goals that include sustainable economic development and environmental justice will be developed for certain “brownfields” projects.  Landowners overlying contaminated groundwater plumes will be exempted from liability if their property is not the source of the contamination, if they did not cause or make the problem worse, and they allow access for cleanup.



•	If the site is not under enforcement order or decree, the liable party may address the site as an independent cleanup, with no Ecology oversight.  This is certainly allowed today.  The new MTCA, however, adds greater certainty to the independent cleanup process by enhancing the level of technical assistance available to the liable party throughout the investigation and cleanup.  Ecology can also provide written, though nonbinding, feedback to the liable party on its plans and results as the site proceeds through cleanup.  Short of full oversight, this nevertheless provides added confidence in the assessment of risks and identification of protective remedies.  It is also expected to add to the ability of third parties (e.g., lenders) to understand true site liabilities and rely on independent cleanup results to a greater extent than possible today.  If Ecology believes that there are near-term cleanup requirements or risks from the site, the liable party will be requested to provide notice to site neighbors. Ecology will review independent cleanup sites that have been ranked under the Site Hazards Assessment process to assess the adequacy of the cleanups.  Sites that have not been ranked but are being cleaned up independently can now benefit from a state sales tax exemption on remedial actions, which is currently applicable only to ranked sites.



•	To ensure that these new approaches, and the remaining body of MTCA activities, work effectively, the PAC also recommends some implementation changes.  The way in which Ecology, liable parties, and the public interact during site investigations and cleanups will focus on clarifying expectations, providing full information to all parties, supporting the Ecology site manager with peer review and feedback, and providing needed guidance documents, training, information access, and outreach on MTCA.  An informal dispute resolution process will be defined clearly for times when the communication measures above do not solve a problem.  After two years, Ecology will review the effectiveness of this approach to see if a more formal dispute resolution process may be called for.



•	If the site contains petroleum contamination, a new interim approach will be available to more accurately reflect the characteristics and risks of the contamination within the existing MTCA Methods B and C framework.  This approach is expected to provide more options to persons conducting petroleum cleanups and make some cleanups less expensive, while remaining protective of human health and the environment.  Over the longer term, the PAC supports the efforts of the Duwamish Coalition Project Oversight Group to fully develop a petroleum cleanup approach for the State of Washington and work with Ecology to change the rules.



In summary, the PAC's recommendations can be compared with MTCA as it works today (Table 4).





�Table 4.  Comparison of MTCA As-Is to the “New MTCA"�������PRIVATE ��PRIORITY ISSUE�MTCA AS-IS�THE NEW MTCA��1.  Site-Specific Risk Assessment�Limited flexibility in parameters to be changed; no specific criteria for quality of site-specific information.�Increased flexibility in varying parameters to define cleanup levels and remediation levels (“cleanup action levels”); criteria for quality of information; more realistic land use assumptions.��2.  Allowable Risk/Risk Range�Allowable risk for cancer is 1 in 1 million for individual chemicals, 1 in 100,000 for multiple chemicals or pathways.�No consensus or broad support recommendation reached to change current situation.��3.  Petroleum Cleanup Method�Ecology policy recommends use of Method A Total Petroleum Hydrocarbon (TPH) cleanup levels, resulting in deliberately conservative cleanups.�Interim policy incorporates surrogate human health toxicity for TPH fractions, establishes fate and transport and analytical methods to be used so that MTCA Methods B and C are usable; results in risk-based cleanup levels.��4.  Ecologically-Based Cleanup Standards�MTCA requires protection of the environment, but little framework exists in regulation or policy to define needed activities.�Proposed tiered approach offers "off-ramps" for many sites; defines objectives and framework for regulations on ecological risk assessment for remaining sites.  Applies to soils only.��5.  Remedy Permanence, Land Use, Hierarchy, Long-Term Effectiveness, Groundwater Contamination�MTCA regulations Section 360 currently define remedy selection unclearly; methods to apply and balance remedy selection criteria are not well understood.�Proposed new Section 360 framework  clarifies remedy selection based upon experience, provides a streamlined approach to balancing remedy selection criteria, augments institutional controls, clarifies point of compliance determinations, provides for use of site-specific risk assessments, and assures protectiveness under appropriate Reasonable Maximum Exposure assumptions.��6.  Remedy Cost�See Remedy Permanence, etc., above.�See Remedy Permanence, etc., above.������7.  Cleanup Action Levels�Current practice uses cleanup action levels to define required remedial actions; they are often less conservative than cleanup levels to take into account actual exposure, practicality, cost, etc.; cleanup action levels are not currently clearly defined in statute or rule.�Recommended use of term "remediation levels" and clearer process for establishing them (See Remedy Permanence, etc., above).��8.  "Remedy Czar"�Ecology staff and liable parties sometimes disagree on regulatory decisions; options for resolving disputes are unclear.�See Neutral Appeal/Dispute Resolution process below; addressed as part of communication, training, outreach, and informal dispute resolution.��9.   Areawide Contamination and Brownfields�Much of the regulatory framework in place, but not clearly identified; some authorities and responsibilities still needed.�Proposed approach to allow areawide determinations, encourage cleanups through various practices; increase availability of prospective purchaser agreements (See Plume Clause, Enhanced Technical Assistance, and Transferability of Covenants Not to Sue).��10. Enhanced   Technical Assistance for Independent Cleanups�Limited technical assistance available to independent cleanups; no Ecology feedback or determinations available outside Independent Remedial Action Program (IRAP), which provides Ecology review of final cleanup reports.�Enhanced technical assistance available throughout independent cleanup process (Ecology can recover costs); written nonbinding determinations available from Ecology.��11. Improvements to IRAP �Ecology review of independent cleanup reports available at liable party's cost; can result in no-further-action letter.�See Enhanced Technical Assistance above.  Recommend that Ecology consider revising fee structure to reflect actual staff time spent on review.��12. Consultant Certification�No program exists to independently certify cleanup consultants.�No consensus or broad support  recommendation reached.��13. Audits or Spot Checks of Independent Cleanups�Ecology reviews some independent cleanup reports, often with significant elapsed time.�Program for review of all ranked sites where independent cleanup report submitted; review of Site Hazard Assessment and site investigation procedures.��14. Ecology Decision Making �Some concerns seen with information, training available to Ecology site managers.�See Neutral Appeal/Dispute Resolution below.��15. Neutral Appeal/Dispute Resolution�Ecology decisions on liability, risk, cleanup standards, cleanup action plans, points of compliance, and other issues, are not seen as appealable by liable parties; a neutral appeal process was suggested.�Recommendations for clear communication protocols and expectations, site manager support, guidance and training, outreach, access to information on other cleanups, and informal dispute resolution.��16. Improved Information Management�Well-organized historical information on cleanups is not easily available to Ecology or outside parties.�See Neutral Appeal/Dispute Resolution above.��17.  Sales Tax Policy�Current Department of Revenue policy exempts listed sites from state sales tax on remedial actions; exemption not available to unlisted independent cleanup sites.�Endorsement of Department of Revenue policy to encourage cleanups; recommendation to amend tax law to provide sales tax exemption for all sites��18. Strict, Joint and Several, and Retroactive Liability�MTCA currently requires strict, joint and several, and retroactive liability for polluting parties.�No consensus or broad support recommendation reached to change current situation��19. Equitable Factors for Liability Apportionment�EPA and some states define equitable factors to apportion liability among liable parties; Washington does not have such factors.�No consensus or broad support recommendation reached to change current situation��20. Toxics Cleanup Program Budget and Resources�Funds from the Toxics Control Account are currently distributed to the Toxics Cleanup Program, Local Toxics Account, and other agencies and programs through Biennial Appropriation process; PAC recommendations have budgetary impacts. �Implementation of PAC recommendations to receive priority funding from Toxics Control Account.��21. Public Participation in MTCA Cleanups�MTCA defines public participation requirements for cleanups, including public participation plans, public notice and review of documents, and public meetings and hearings; public participation grant program available for site community use. �Public participation grant program to be streamlined where possible; maximum grant amount increased; full one percent allocation to be made available from Toxics Control Account, divided evenly between substance release and waste management. Early public involvement and technical assistance available to communities through Ecology-administered ombudsperson program; public notice provided for certain cleanups, based on Ecology determination.��22. Plume Clause�Ecology policy is  not to enforce against landowners overlying contaminated groundwater where their property is not a source of the contamination.  Landowners are still subject to liability through contribution activities.�Creates statutory exemption from liability for owner or operator overlying groundwater plume where property is not source of contamination and owner has not contributed to or made the groundwater plume worse, and allows access for remediation.��23. Transferability of Covenants Not To Sue�Silent on whether protections and obligations of consent decrees can be transferred from the recipient of a covenant not to sue to a new owner.�Exempts successors from Ecology enforcement provided conditions in decree are met.��

����24. Release Reporting (new issue)�Statute silent on timeframe for release reporting.�Establishes 90-day requirement for release reporting.��25. Probabilistic Risk Assessment (new issue)�Probabilistic risk assessment, which uses ranges of input parameters and results in ranges of potential risk, is currently not used in MTCA cleanup decisions.�Ecology will review probabilistic risk assessment methods for incorporation, allow use on informational basis in remedy selection on pilot basis.��26. Guidance and Training for Potentially Liable Persons and the Public (new issue)�Guidance documents are available on many aspects of implementing MTCA; some outreach and training occur.�Ecology to emphasize development of needed guidance, training, and educating liable parties and other interested persons.��27. Contribution (new issue)�Liable parties that participate in a cleanup incur economic burdens, and must seek contribution from other parties through the courts.�Ecology encouraged to name all parties early; examine need for resolving allocation issues.��28. Toxics Control Account Spending Authorizations (new issue)�Statutory spending authorizations are broad, and Toxics Control Account funds are spent on a wide range of activities�Legislature requested to review spending authorizations, prioritize them, and fund them proportionately to the primary purposes of MTCA.���3.2	PRIORITY ISSUE RECOMMENDATIONS 



The material above summarized the impacts of the recommended changes to MTCA, and compared them generally with today's MTCA.  To understand each recommendation, however, more detailed material is needed.  This subsection outlines the recommendation for each issue.  As part of many recommendations proposed statutory and regulatory language is provided (also compiled in Sections 4 and 5).  A minority view for those areas where the PAC did not forge full agreement is provided.  A full analysis of each issue as it was presented to the PAC for consideration, and any members opposing or abstaining from the recommendation, is also included in the issue templates provided in Appendix C.  As stated earlier, however, only the recommendations themselves represent PAC endorsement; background discussion or descriptive information in this report and in the issue templates, which is designed to aid the reader, has not undergone full PAC consensus discussion.

3.2.1	Priority Issue #1:  Site-Specific Risk Assessment  



Summary - The intent of this recommendation is to increase flexibility within MTCA to use risk assessment for establishing site cleanup levels and for application in the remedy selection process (remediation levels, called cleanup action levels in the old MTCA process).  To illustrate how these recommended changes would be implemented, consider how they would work in MTCA Methods A, B, and C.  



There are no proposed changes to Method A.  Method A establishes default (conservative) cleanup levels for a limited suite of chemicals.



Method B cleanup levels have always been considered levels that were safe under conditions of unrestricted land use.  This concept remains intact under the proposed changes.  However, the new MTCA will allow changes to the default input values used in calculating cleanup levels for parameters that can be reliably measured at the site.  These may include parameters such as contaminant leaching and transport variables.  The same changes will be allowed to parameters that were allowed to change under the old MTCA if sufficient data can be presented to support the change (e.g., inhalation correction factor, soil gastrointestinal absorption rate, inhalation absorption percentage).  All changes to Method B default assumptions in calculating cleanup levels must meet new requirements for quality of information, as outlined in the proposed revised Section 702 of MTCA and to be amplified in future guidance.  Cleanup levels for Method B carcinogens are based on a 1 in 1,000,000 risk level for individual carcinogens and a 1 in 100,000 risk for total carcinogens at the site.  Cleanup levels for Method B noncarcinogens are based on a hazard quotient of 1.0 for individual noncarcinogens and a hazard index of 1.0 for total noncarcinogens at the site.



Method B remediation levels, to be set in the remedy selection process, may now be identified with greater consideration of site-specific information than is currently allowable in calculating Method B cleanup levels.  A requirement for use of remediation levels at a site will be providing institutional and possibly engineering controls to ensure protection of site occupants (See Section 3.2.5 and Issue Template #5 in Appendix C for specific institutional control recommendations).  In calculating Method B remediation levels, the site-specific information allowable in Method B cleanup levels may be used, plus other factors, if supported by a Reasonable Maximum Exposure (RME) scenario.  Those other factors may include, as appropriate, exposure frequency, exposure duration, and exposure time.  Body weight, soil ingestion rate, and breathing rate, may also be changed if the RME scenario changes the exposed person (e.g., from a child to an adult).  The use of alternative RME scenarios allows elimination of separate "commercial site cleanup levels" under the old MTCA.  It allows tailoring an appropriate commercial RME scenario, recreational RME scenario, or "urban residential" RME scenario for calculation of Method B remediation levels appropriate to specific sites.  For exposure of an involuntary adult or child, remedial levels for individual carcinogens are based on 1 in 1,000,000 risk, with 1 in 100,000 for total site carcinogens. For noncarcinogens, a hazard quotient of 1.0 applies to individual noncarcinogens and a hazard index of 1.0 to total noncarcinogens at the site.  Where the RME is a voluntary adult site worker, remediation levels for that RME for individual carcinogens may be based on a risk of 1 in 100,000.



Method C soil cleanup levels are levels that are considered safe under conditions of industrial land use.  This concept will not change.  The new MTCA will, however, allow changes to default input values used to calculate cleanup levels, for those parameters that can be reliably measured.  As in the changes to Method B, sufficient data must be provided to support the change.  The acceptable risk quotient is 1 in 100,000 for individual carcinogens and total carcinogens at the site.  Cleanup levels for Method C noncarcinogens are based on a hazard quotient of 1.0 for individual chemicals and a hazard index of 1.0 for multiple chemicals at a site.



Method C remediation levels may use site-specific information, as described for Method B above.  In addition to the Method C cleanup level parameters that may be varied from the default, reasonably likely factors appropriate to the RME scenario can be varied in setting remediation levels.  These include, as appropriate, exposure frequency and duration, and exposure time.  Body weight, and soil ingestion and breathing rates are already based on an adult scenario at industrial sites.  At an industrial site, it is assumed that only voluntary adults are exposed.  Method C remediation levels would be based on a 1 in 100,000 risk for individual carcinogens (1 in 100,000 for total site carcinogens), a hazard quotient of 1.0 for individual noncarcinogens, and a hazard index of 1.0 for total noncarcinogens at the site.



The following is the recommendation as agreed to by the PAC:



Allow use of site-specific risk assessment in setting cleanup levels, remedial action levels, or in making remedial action decisions under MTCA with the limitations and requirements established by the PAC in the accompanying documentation.  The PAC recommended revisions to MTCA sections -702 and-708 (See Priority Issue #5 in Section 5.0 and Appendix C).  These sections specify the burden of proof/quality of information required for use of site-specific information in establishing cleanup levels and remediation levels, and the limitations on use of site-specific information. A memorandum dated December 10, 1996 from Pete Kmet reflects PAC recommendations on land use considerations within the new requirements outlined in revised MTCA sections -702 and -708.

The PAC further recommends that the MTCA regulations be amended to:

require that commercial sites use the MTCA residential exposure scenarios as the default scenarios, but allow them to establish cleanup and remediation levels through a site-specific risk assessment in accordance with WAC 173-340-708; and 

eliminate the commercial scenario and the requirement that commercial sites attain cleanup levels as close as practicable to residential cleanup levels; and 

for the types of sites noted below, Ecology shall, where appropriate, allow for the use of alternative exposure scenarios as provided for in WAC 173-340-708.



Also, it is the PAC's expectation that many types of commercial sites may, where appropriate, qualify for alternative exposure scenarios under 708(3) since contaminated soil at these sites is typically characterized by a cover of buildings, pavement, and landscaped areas.  Examples of these types of sites include:

commercial properties removed from a single family, duplex, or subdivided individual lots,

private and public recreational facilities when access is physically controlled,

urban residential sites (i.e., upper-story residential over lower-story commercial), and

offices, restaurants, and other facilities primarily devoted to support administrative functions of a commercial/industrial nature��

Minority View Presented by Laurie Valeriano



Throughout our service on the MTCA PAC, the Washington Toxics Coalition and Sierra Club have supported maintaining strong, consistent cleanup standards to protect health and the environment, to respect non-degradation policies, and to drive pollution prevention programs.  Because the Committee's recommendations for the expanded use and flexibility of risk assessment and land use designations subvert each of these goals, we are forced to submit this minority report.  The proposed changes for the use of site-specific risk assessment and land use designations will not result in cheaper, faster, better cleanups.  They will instead lead to less cleanup, more exposures, and lessened incentives for pollution prevention.



First, the proposed changes will make the regulatory process even more burdensome and expensive for residents faced with toxic site cleanups in their communities. The PAC did make minor changes to the public participation requirements to minimally increase public participation grant funding and provide a technical ombudsman to communities. However, this will be no match for the technical and legal resources of some potentially liable parties and citizens will often be effectively left out of the decision making process.



Second, it was clear throughout the MTCA PAC process that potentially liable parties want the use of site-specific risk assessment to result in more contamination being left behind with a greater reliance being placed on institutional controls such as fences, signs and deed restrictions.  Site-specific risk assessments can underestimate real-world risks because risk assessors can exclude from calculations risks that are supposedly "cut off" by a cap or a fence or by a land use that assumes that no one ever will go there. We cannot support a system which relies on short-term fixes

at the expense of our children and future generations. Investing now in permanent cleanups will result in lower maintenance, notice, health and environmental costs in the future.



Thirdly, land use designations should not be used to justify higher cleanup levels and lower levels of protection. Cleanup levels must protect on-site workers, customers, and all users of the area.  Daycare centers and recreational areas such as jogging paths are often part of industrial sites.  Many industrial areas contain small areas of residences and these citizens must be protected. Finally, we cannot predict how a parcel of property will be used or zoned 100 years from now.  To allow contamination to stay in place imposes the consequences of our irresponsibility on our descendants limiting what they can do with land and/or exposing them to pollutants we opted to leave behind.   We must strive for the most protective cleanup levels in commercial, industrial and residential areas.



Risk assessments are at best inadequate and imprecise estimates of actual risk.  They attempt to assess only a few of the many risks associated with contaminant exposures and cannot predict the complex interactions among the many chemicals to which potential victims are always exposed. Outcomes can often be heavily influenced by the biases of the risk assessors and it is easy to bias an outcome through inappropriate use of overly favorable assumptions.  We do not believe that it is good public policy to place more emphasis on models and complicated equations when they are scientifically incapable of "proving" that one particular option is "safe" or "safe enough".



Furthermore, health endpoints like immunological damage, developmental impairment, and reproductive problems have not been adequately predicted by risk assessments done to date, as is evidenced by a broad body of wildlife, laboratory and human studies.  Nor will it ever be possible to predict the full range of impacts that pollutants can cause.



Instead of expanding the use of complicated risk assessments, the emphasis should continue to be on eliminating or minimizing exposures and on ensuring permanent cleanups. This was the original goal of MTCA-a goal which should be enhanced and improved, not undercut by the PAC's work.  We object strenuously to the proposal that the goal of the Act be changed to "adequately controlling" toxic contamination as opposed to cleaning it up.  This is clearly no solution to the problems of long term impacts on human health and the environment.



Finally, our experience with the MTCA process was unfortunately indicative of the difficulty that everyday citizens have in participating in the cleanup process in general. We attended as many meetings and reviewed as many technical documents as possible with the limited resources of a non-profit organization.  We and other citizen groups consistently requested that subcommittee meetings, work loads and issues be lessened. Our comments were not addressed adequately and too many decisions and requests for comment were left until the very end of the process. We cannot stress enough that making the regulations more difficult for citizens and public interest groups to participate will further exacerbate the ability of people to participate in a democratic fashion in cleanup decisions which directly affect their health, their financial status, their quality of life, and their peace of mind.

3.2.2	Priority Issue #2:  Allowable Risk/Risk Range 



Summary - Analysis of this issue examined the origin of MTCA's 1 in 1,000,000 and 1 in 100,000 acceptable risk values, and included discussion of how other changes being contemplated (e.g., site-specific risk assessment, remedy selection process) might effectively make the allowable risk values more flexible.  Ecology's Science Advisory Board (SAB) had several years ago expressed some concern that MTCA's risk values were too restrictive.  The SAB revisited that opinion at the PAC's request (opposed by Loren Dunn and Laurie Valeriano), but the Board declined to recommend changing the risk values because they were seen as a policy matter.



The PAC reached no consensus or broad-support recommendation on allowable risk and risk range.

3.2.3	Priority Issue #3:  Petroleum Cleanup



Summary - Ecology's current policy for petroleum cleanups recommends that liable parties use MTCA Method A cleanup levels due to lack of human health data.  These levels are not solely risk-based and are seen by some as overly conservative.  Barriers to using MTCA Methods B and C on petroleum contamination resulted from limited human health toxicity data to support risk evaluations of petroleum products.  Nationally, work is under way to establish surrogate toxicity information for certain petroleum fractions, and to develop appropriate models and approaches for understanding how petroleum products behave in soil and groundwater and how adequate controls can be imposed.  To implement a surrogate-based approach, revisions to standard laboratory analysis methods are also needed.



Prior to establishment of the PAC, the Duwamish Coalition was formed to address redevelopment issues in the Duwamish corridor.  It was determined that a significant percentage of sites in the area were contaminated with petroleum products.  As a result, the coalition formed the Project Oversight Group and secured funds to analyze national total petroleum hydrocarbon (TPH) research efforts and to provide advice to Ecology regarding all aspects of TPH cleanup.  This work is expected to be completed by 1998.



That ongoing work by the Duwamish Coalition's Project Oversight Group was presented to PAC members, and a number of members participated in TPH policy scoping and input.  The PAC endorses the ongoing effort, but also directs Ecology to develop an interim petroleum cleanup policy to replace the existing policy until the longer-term work is complete.  The interim policy is to provide guidance on how to establish Method B and C petroleum cleanup levels, based on fate and transport characteristics and using a surrogate approach to evaluate human-health risk.



Many PAC members participated in a working group to help Ecology develop the elements of the interim policy and to evaluate how the interim policy can be implemented at MTCA sites.  The group’s recommended approach is included with Priority Issue #3 in Appendix C.  A policy is under development by Ecology, and will be issued in the form of guidance by January 1, 1997.  It will reflect the policy inputs and reviews of PAC members.  The current framework and timeline of the policy are included with Issue Template #3 in Appendix C.  As the longer-term petroleum cleanup policy proceeds over the next 18 months, individual PAC members with a stake in the issue will continue to participate in its development and in the rulemaking process for the ultimate approach.



The following is the recommendation as agreed to by the PAC:



Long-Term Policy



The PAC will monitor, participate in, and expedite other efforts with the intention of supporting the outcome of the effort.  The PAC will also examine the need for interim policies for TPH cleanups and may recommend appropriate actions to Ecology and the Legislature.



Interim Policy



Ecology should revise the TPH focus sheet to allow cleanup levels to be established using Method B (and Method C at appropriate sites), as provided under current MTCA regulations.  Ecology should apply the surrogate approach similar to that developed by the National TPH Criteria Working Group to the petroleum mixture found at the site.  Other approaches may also be needed to protect pathways or concerns which may not be addressed by the surrogate approach.  The interim guidance shall address all appropriate pathways and receptors currently addressed under the MTCA rule.  Ecology will submit a draft of the guidance to the PAC and other interested parties, to allow further review of the work done by the National TPH Criteria Working Group and Ecology (See Priority Issue #3 in Appendix C).



In addition, Ecology should evaluate the need to prepare guidance to assist in the determination under current rules as to whether (1) groundwater is a current or potential future source of drinking water, and (2) it is unlikely that a hazardous substance  will be transported from contaminated groundwater to groundwater that is a current or potential future source of drinking water at concentrations which exceed groundwater quality criteria.



Commercial Default Retail Gasoline Station Scenario



In addition, the PAC recommends a new commercial retail gasoline station scenario for use when appropriate.  The following is the recommendation as agreed to by the PAC:



Amend regulations to:



1.	define a default exposure scenario for commercial retail gasoline station remediation levels, applicable to direct contact with soil, which shall apply to commercial retail gasoline stations in lieu of WAC 173-340-740(1)(c) (See Priority Issue #3 in Appendix C for specifics on default exposure scenario); address other pathways, as appropriate, in consultation with existing groups; and allow commercial retail gasoline stations to establish cleanup levels through a site-specific risk assessment in accordance with WAC 173-340-708; and

2.   apply land use restrictions and any other appropriate institutional and/or engineering controls to any property cleaned to remediation levels based on the default exposure scenario for commercial retail gasoline stations to prevent uses that could result in a higher level of exposure.��3.2.4	Priority Issue #4:  Ecologically-Based Cleanup Standards 



Summary - MTCA requires Ecology to protect the environment, in addition to human health.  In many if not most cases, standards for protection of human health are stringent enough to also protect plants and animals.  In some cases, however, because particular contaminants are more toxic to the environment than to people, or because of site-specific conditions (e.g., proximity to sensitive ecological resources), special attention should be paid to ecological resources impacted by soil contamination.  Today, Ecology makes those determinations with no clear framework for themselves or for liable parties, and there is uncertainty and confusion about the requirements for ecological risk assessment.



The PAC examined this issue closely, and learned a great deal about ecological risk assessment approaches used elsewhere and about the elements of a potential policy for Washington.  A three-tiered screening approach is recommended by the PAC, providing two levels of "off-ramps" before a full ecological risk assessment would be required.  The tiered approach considered by the PAC was embodied in a draft flowchart and draft guidance document.  The first level (Tier 1) is a simple checklist about site conditions, to be completed by a liable party without the need to retain professional technical help.  If the site satisfies Tier 1, no further ecological assessment would be required.



Tier 2 of the screening approach asks more detailed questions about the site, the contaminants, and nearby ecological receptors.  Professional resources will be necessary to complete this checklist, but the effect will be the same: if the site satisfies Tier 2, no further ecological assessment will be required.



If a site is, however, deemed to have potential impacts on ecological receptors of significance according to Tier 2, that triggers an ecological risk assessment.  The recommended policy outlines the elements of such an assessment, but much developmental and rulemaking work remains before the ecological risk approach can be fully implemented.  The PAC recommends that the approach, currently contained in the draft flowchart and guidance document, move forward to be implemented by Ecology on a pilot basis, and fully developed in a rulemaking process to be coordinated with rulemaking on the rest of the PAC's recommendations.



The following is the recommendation as agreed to by the PAC:



1.	Recommend that the flowchart and the guidance be used as templates for finalizing guidance and initiating rulemaking addressing protection of ecological receptors.  The PAC would not adopt the flowchart and the guidance word-for-word, as they are works in progress and are subject to refinement during the process of finalizing guidance/rulemaking, but the PAC expects that the flowchart and the guidance will substantially conform to the structure that has been developed to date and will be further refined through further work.

2.	Recommend a process to finalize the flowchart and the guidance (for purposes of addressing (at least) the 13 issues listed in the issue template in Appendix C), and testing its practicability and readiness to support rulemaking.  Include the following:

	a.	Ecology finish the draft flowchart and guidance.

	b.	Provide for SAB technical review of the flowchart and guidance, as well as the issues listed above.

	c.	Ecology circulate the proposed final flowchart and guidance to PAC members and other interested persons for review and comment.

	d.	Ecology circulate the proposed final flowchart and guidance to eco-risk workgroup members and other interested persons for review and comment.

3.	Recommend that Ecology conduct a pilot project to test the “final” flowchart and guidance to assess their ease of use, practicability, economic impact and comprehensiveness, and to identify recommended revisions.  As part of the pilot, Ecology should prepare a report of the pilot’s results and agency recommendations.  The pilot project should involve a review by a voluntary group that includes, to the extent possible, a cross-section of the persons/entities potentially subject to the ecological risk assessment process, including at least 10 small businesses, 3 large businesses, public and private entities, and urban and rural/agricultural locations.  The pilot should also include at least 5 persons/entities conducting an independent remedial action.  Ecology shall also test the tiered eco-risk approach as appropriate to supplement the pilot project.  Funding must be made available for completing this pilot project.

4.	Recommend rulemaking, as follows:

	a.	Rulemaking supplemented by a pilot project as described in Option 3.

	b.	Rulemaking which considers and addresses whether, and/or to what extent, the tiered eco-risk system should apply:

		(1) to independent remedial actions;

		(2) to previously completed remedial actions.

5.	Recommend process schedules, as follows:

	a.	Ecology/SAB finalize draft guidance and flowchart

		(2) by the end of April 1997.

	b.	Ecology circulate (under option 2c and 2d above) draft guidance and flowchart for 30-day comment once draft is final.	

	c.	Ecology finalize guidance and flowchart for pilot or rulemaking within 30 days after comment period ends.

	d.	Ecology conducts and completes pilot project (in conjunction with pilot rules), including preparation of a report of results and recommendations for public review and comment, within one year after the draft guidance and flowchart are finalized.

	e.	Ecology initiates rulemaking, as provided in RCW 34.05, Part III (Rule-Making Procedures):

		(1)	Ecology must not:

			(A)	Close the public comment period for proposed rules until at least 60 days after the completion of the pilot, including publication for comment of the final agency report on the pilot.

			(B)	Finalize any analysis under RCW 34.05.328 regarding cost-benefit or burden imposed by the proposed rule, or regarding alternatives until after completion of the pilot.

6.	Recommend a periodic review period for rules adopted to incorporate the tiered eco-risk system into the MTCA regulations.  The review would be to assure timely modifications to improve the original process.

	a.	Ecology conduct internal review and solicit public comment to review rules every two years.

Note:  This applies only to soil media, and does not apply to sediments, air, groundwater or surface water.��3.2.5  Priority Issue #5:  Remedy Permanence, Future Land Use, Waste Management Hierarchy, Long-Term Effectiveness, Groundwater Contamination, Remedy Cost



Summary - The PAC found that the process of selecting a remedy for a particular site, after cleanup levels are identified, was complex and not well understood.  Ecology's practices in evaluating potential remedies take into account a range of factors in addition to permanence, including implementability, cost, risk, and public concerns.  Liable parties do a lot of work to develop remedies, but are often unclear about what is acceptable, what types of analyses are required, or whether alternative approaches to simply meeting cleanup levels throughout the site are allowed.



Section 360 of the MTCA regulations has been reorganized in this recommendation, with an improved framework provided as a basis for rulemaking. The new approach  1) changes use of the technology hierarchy to use as a guide to the criterion of long-term effectiveness, and as a checklist for use in selecting technologies during the feasibility study,  2) consolidates criteria for selecting a remedy,  3) continues to recognize “permanent to the maximum extent practicable” and “protectiveness” as requirements and establishes a disproportionate cost test to weigh costs and benefits in determining permanence to the maximum extent practicable;  4) clarifies that cost should be weighed against all the other criteria in selecting a remedy; 5) allows the use of risk assessment as part of evaluating some of the criteria,  6) addresses the need to evaluate the effectiveness of institutional and engineering controls used when some contamination is left onsite, 7) allows the point of compliance to be set beyond the property boundary in certain circumstances, and  8) clarifies how the results of risk assessment may be used in balancing remedy selection decisions.



The following are the recommendations as agreed to by the PAC:



Revised Remedy Selection Framework



It was recommended that a conceptual framework for Section 360 rule changes be developed, reviewed, and approved by the PAC.  Some guidance may also be needed.  Ecology will then rewrite the rule (consistent with the framework) (see Issue #5 in Section 5.0 and Appendix C) in accordance with the legal requirements for rule making.  The framework describes changes in WAC 173-340-360, i.e., role of the hierarchy, steps in the remedy selection process and the test for comparing costs and benefits.



The language in the framework is not intended as specific regulatory language, although the PAC may recommend specific rule language or key provisions.  Nor is the intent necessarily to eliminate language in the existing rule section simply because it is not described in the framework.



In addition, the use of quantitative risk assessment will now be allowed in the remedy selection process with the constraints described in WAC 173-340-700 through 760.  While “risk assessment” has been used in the past in the remedy selection process, it has been a qualitative assessment or evaluation of the human health risks or potential risks at the site.  This issue is also addressed in the framework.��



Institutional Controls (Also see revised in 708(3)(d) in Priority Issue #1 Section 5.0 and Appendix C)



Section 360 and 440 should be clarified to ensure that institutional controls are judged by the same remedy selection standards, including protectiveness and long-term effectiveness, as are used to judge other cleanup actions.  Ecology should continue its effort to compile information on institutional controls.  Ecology should evaluate the effectiveness of institutional controls used to date and issue guidance to improve them, if necessary.  Possible ways to improve the long-term effectiveness of institutional controls include:  better record keeping by Ecology, verification of recording of deed restrictions, and use of financial assurance mechanisms.



The PAC recommends that statutory and regulatory language be adjusted to strengthen institutional controls where they are appropriately used.  The following specific improvements to the system for managing institutional controls are suggested:



Ecology should maintain a list of sites which are subject to institutional controls.

Ecology should assure regular (five-year) reviews of compliance with institutional control requirements for sites which are subject to those requirements.

As provided in the current MTCA regulations, Ecology should, where appropriate, mandate financial assurance mechanisms be put in place for sites which are subject to engineering controls and institutional controls.  It is presumed that financial assurance mechanisms will be required unless the PLP can demonstrate that sufficient financial resources are available and in place to provide for the long-term effectiveness of engineering and institutional controls adopted.  Site decision documents should contain concrete proof that sufficient financial assurances have been provided.  The RCRA program provides an excellent model for the shape and design of those financial assurance requirements.

The institutional controls should demonstrably reduce risks at the site to ensure a protective remedy.  PLPs should be required to demonstrate the effectiveness of the institutional controls applied to the site.  This demonstration should be based on a quantitative, scientific analysis where appropriate.

Institutional controls should provide for both short-term and long-term protection at the site, as appropriate for the remedy selected.

Ecology should ensure that in the event that institutional controls are no longer effective, or the site is altered or developed in a way which is inconsistent with applicable institutional control requirements or so as to render institutional controls unlikely to be effective, the PLP remains responsible for conducting a reassessment of the site’s residual risk and, if necessary, appropriate additional remediation activities.

Ecology, in consultation with interested parties, should make other conforming changes to Ecology’s regulations to assure that the changes in the regulations occasioned by the approval of site-specific risk assessment changes are coordinated with the institutional controls and regulations.��

Point of Compliance



The regulations and Ecology practice should be clarified so that when groundwater discharges to surface water, a monitoring well for compliance measurement may be located upland of the groundwater/surface water interface, as close as technically practicable to the point or points where the groundwater flows into the surface water.  These revisions should also allow an estimate of the dilution that occurs between the upland monitoring well and the point of discharge to surface water to be used to calculate the cleanup level at the point of compliance.  Because estimating the dilution that may occur between an upland monitoring well and nearby surface water may be difficult, Ecology should consult with affected stakeholders in identifying appropriate procedures.  Ecology should also consult with affected stakeholders in developing regulatory language and guidance.



The regulations should be revised so that when groundwater containing contamination from a single property discharges into surface water after flowing under property not owned by the PLP, if the PLP obtains agreement to do so from down-gradient property owners and appropriate institutional controls are implemented, a conditional point of compliance may be established as provided for in (a) above.  Furthermore, Ecology should work with the Department of Natural Resources to establish an appropriate policy that adequately protects the land they manage.



Ecology should amend WAC 173-340-720(6) to allow the approval of final cleanup actions at “areawide brownfield” sites with commingled plumes where the groundwater cannot practicably be remediated to meet cleanup levels at the property boundary.  These cleanups must still meet all other requirements of MTCA, including the remedy selection requirements of Section 360.  They must also include appropriate institutional controls, such as deed restrictions or land use overlays, to ensure that human health and the environment are not threatened by the contamination that is allowed to remain.



When amending the regulation, Ecology should adopt criteria for determining which sites will be considered to be “areawide brownfields” sites for purposes of this provision.  The PAC recommends that the criteria should apply to those sites with multiple property owners, multiple sources of groundwater contamination, or a combination of the two, which make it impracticable to meet a point of compliance at each property boundary.  For example, the criteria should be designed to cover appropriate portions of the Duwamish industrial area in Seattle and the Yakima Railroad Area.



Sites which do not qualify as “areawide brownfields” sites should continue to be subject to the current requirements of WAC 173-340-720(6).  Where Ecology determines that no remedy meeting these requirements is practicable under Section 360, then Ecology should continue its current practice of approving interim cleanup actions.



The PAC also recommends that Ecology delete WAC 173-340-720(b)(d)(ii), and prepare guidance, or rules if necessary, to clarify when treatment to the maximum extent practicable as determined through the WAC 173-340-360 process meets the AKART requirement to the extent it applies to contaminated sites as an ARAR under WAC 173-340-710.  The PAC recommends that Ecology seek to limit, to the extent allowed by law, the instances when an AKART analysis must be conducted in addition to the remedy selection analyses required by WAC 173-340-360.��3.2.6	Priority Issue #6:  Remedy Cost



See Remedy Permanence, etc., above.

3.2.7	Priority Issue #7:  Cleanup Action Levels (Now redefined in New MTCA as Remediation Levels)



Summary - Some sites are remediated to the cleanup levels set in MTCA Methods A, B, and C, counting on removal and/or treatment of contaminants to bring them within cleanup levels and effectively remove the risk.  In practice, however, Ecology has long used a concept of "cleanup action levels" to determine how a remedy should be implemented.  This may include a mix of contaminant removal and treatment, accompanied by engineering or institutional controls to ensure a protective remedy.  Containment of contaminants onsite is quite common, yet there is no express statement in the regulation about using cleanup action levels as part of a selected remedy.



The PAC endorses the continuation of this approach, which leads to practical and cost-effective remedies while maintaining protectiveness, but recommends that it be formalized in Section 360 of the regulation.  In addition, to more clearly describe its meaning, the PAC recommends that the term be defined as "remediation level" rather than cleanup action level -- a protective remedy, specifying the level of contaminants that must be achieved through a single or a combination of remedies.



The following is the recommendation as agreed to by the PAC:



At many sites, the cleanup action will be designed to achieve the “cleanup levels” applicable to the hazardous substances present at the site.  However, it is also possible to use the requirements of this section to select a remedy that leaves hazardous substances at the site in concentrations above the cleanup levels.  Such a remedy will be implemented by developing site-specific “cleanup action levels” (remediation levels) for the hazardous substances at the site.  A cleanup action is considered to be protective of human health and the environment even though it may leave hazardous substances at the site in concentrations above cleanup levels, so long as it complies with the other requirements of this section.



Ecology should prepare amendments to Sections 360, 120, and 200, and perhaps other sections of the regulations, to authorize and explain the use of “cleanup action (remediation) levels.”  At a minimum, the amendment should authorize the use of remediation levels to implement remedy selection.  Preferably, the amendment should explain better how remediation levels are established.  The application of remediation levels and their relationship to point of compliance (however defined), as well as what it means to achieve remediation levels or cleanup levels, will be addressed later by the PAC.  [See recommended framework for Section 360 for language change to “remediation levels,” Priority Issue #5.]��3.2.8	Priority Issue #8:  Remedy "Czar"



Summary - Liable parties sometimes believe that the decisions reached by the Ecology site manager are incorrect.  They are not comfortable elevating the dispute beyond the site manager level.  The PAC considered this situation as part of the neutral appeal and dispute resolution process described later in this section, and believes that the process described there, with its provision for periodic review and improvement, will address the question of dispute resolution for remedy selection.



No other specific recommendation is provided for this issue.

3.2.9	Priority Issue #9:  Areawide Contamination/Brownfields



Summary - The PAC considered steps that could be taken to encourage cleanups that lead to redevelopment and reuse of "brownfields," agricultural properties, and areas of widespread contamination.  Several of the other PAC recommendations have bearing on this issue.  The recommendation to exempt innocent landowners from liability for contaminated groundwater plumes beneath their property ("plume clause"), the recommended ability of successor interests to benefit from legal protection in a consent decree ("transferability of covenants not to sue"), and enhanced technical assistance with written determinations, will all benefit these types of sites.  The clarified remedy selection process, and recommendations for flexibility in establishing points of compliance, will also aid in areawide solutions.  



In addition to these portions of other recommendations, the PAC also recommends that Ecology be authorized to enhance the availability of prospective purchaser agreements, approve areawide investigations and remedies, develop "model remedies," and encourage use of local toxics account monies to encourage areawide investigations and remedy selection.



With respect to contaminated orchard soils found in portions of eastern Washington, the PAC recommends application of the solutions described above, plus support for evaluating existing knowledge of health effects, climate and contaminant-specific issues of contaminant bioavailability, additions to soil composition, and engineering and institutional controls.



The following are the recommendations as agreed to by the PAC:



Areawide Contamination/Brownfields



In addition to recommendations agreed to by the PAC concerning transferability of covenants not to sue, a plume clause, the rewriting of Rule 360, and site-specific technical assistance, the following additional changes are recommended:



The remedy selection provisions of WAC 173-360 should be revised to include language to allow the Department to identify or develop model remedies for common categories of facilities, types of contamination, types of media and geographic areas.

Ecology and the Attorney General’s office should undertake a study of prior settlements, including but not limited to the Thea Foss settlement, to identify options for addressing area-wide cleanups involving multiple land owners.  Ecology should undertake appropriate outreach and education initiatives to better inform PLPs and local governments regarding mechanisms for addressing areawide cleanups.

Ecology should undertake rulemaking to revise WAC 173-340-720(6)(c) (which currently limits conditional groundwater points of compliance to property boundaries), for the purpose of facilitating areawide cleanups which may be complicated by current provisions (e.g., groundwater contamination involving overlapping plumes and multiple properties).  (See Priority Issue #5 for point of compliance discussion).

Ecology and the Attorney General’s office should analyze the need for rulemaking, guidance, and outreach to address whether local toxics fund monies may be utilized by a local government to perform an areawide cleanup or RI/FS.  The analysis should include mechanisms for allowing participation by potentially liable parties, and PLP contribution of funds to partially reimburse grant expenditures.  Additionally, community-based redevelopment projects led by local governments using local toxics account grant monies should develop public participation goals that include taking into account sustainable economic development and environmental justice, as appropriate.��

Prospective Purchaser Agreements

The PAC recommends additional education/outreach, evaluating, streamlining, increasing availability and a statutory revision that would amend RCW 70.105D.040(5) as follows:

In addition to the settlement authority provided under subsection (4) of this section, the attorney general may agree to a settlement with a person not currently liable for remedial action at a facility who proposes to purchase, redevelop, or reuse the facility, provided that:

(a)  The settlement will provide a substantial public benefit, including but not limited to the reuse of a vacant or abandoned manufacturing or industrial facility, or the development of a facility by a governmental entity to address and important public purpose;

(b) The settlement will yield substantial new resources to facilitate cleanup;

(c) (b) The settlement will expedite remedial action consistent with the rules adopted under this chapter; and 

(d) (c) Based on available information, the department determines that the redevelopment or reuse of the facility is not likely to contribute to the existing release or threatened release, interfere with remedial actions that may be needed at the site, or increase health risks to persons at or in the vicinity of the site.



The legislature recognizes that the state does not have adequate resources to participate in all property transactions involving contaminated property.  The primary purpose of this subsection is to promote the cleanup and reuse of vacant or abandoned commercial or industrial contaminated property.  The attorney general and the department may give priority to settlements that will provide a substantial public benefit, including, but not limited to the reuse of a vacant or abandoned manufacturing or industrial facility, or the development of a facility by a governmental entity to address an important public purpose.��

Orchard Lands

The PAC recommends that a combination of the options below be put in place. Resources for these options should be sought from a variety of sources.  Ecology is not a research arm of state government and does not have staff in place to conduct bioavailability studies.  However, if resources become available, Ecology, Health, and Agriculture should participate in locally driven efforts to both scope and conduct these studies.  Ecology and Health will convene a work group consisting of local stakeholders to develop approaches to Items 2, 4, 5, 6 and 7 below.

Ecology should take the lead in:

	providing technical assistance to persons requesting such help (Item 3)

	outreach activities (Item 8)

	evaluation of new scientific information if it becomes available (Item 6)

adoption of developed BMPs and presumptive remedies, as appropriate.  The Washington Department of Agriculture and/or the WSU Tree Fruit Research Center should take the lead in development of soil amendments and other economic farming practices (Item 7).

Maintaining the status quo will do nothing to protect human health and the environment when contaminated orchard property is converted to residential use, nor does it address potential risks to owners of property already converted to residential use.  Similarly, a status quo approach does not address the uncertainty issues surrounding property transfer.

The true extent of contamination in central Washington has only been estimated.  It may be that many of the orchard lands are only mildly contaminated, if they are contaminated at all.  The issue should be framed on the basis of fact rather than conjecture.  The first step should include a summary of existing data, an assessment of the data gaps, and a sampling plan if appropriate.  The potential areas to be sampled should be determined in consultation with the local communities (landowners, local government, developers, lenders, buyers) and should include current residential properties located on former orchard lands.  The data would be used to evaluate the reasonableness of available remedies, and could focus future agency work in areas where exposure is likely to be highest.  It is anticipated that this work will be funded and carried out by local interests with technical assistance from Health and Ecology.

The MTCA PAC has already endorsed the concept of allowing Ecology to provide site-specific technical assistance to persons conducting independent cleanup actions.  This approach will be effective in protecting human health and the environment and reducing uncertainty, but would only do so on a case by case basis.

Summarize available information on lead and arsenic bioavailability from soils and identify data gaps.  Develop appropriate methods for testing lead and arsenic bioavailability, with particular attention given to soil types found in orchards in central Washington.  This task should be developed in conjunction with appropriate local entities and should include development of all potential funding sources (i.e. WA Dept. of Agriculture, WSU extension, EPA, Washington Horticultural Association, US Dept. of Agriculture).

If the bioavailability studies indicate that soil amendments or other farming practices can significantly reduce future site risks, Ecology and Health will work with Department of Agriculture, the WSU-extension and other appropriate local entities to provide this information to affected orchardists.

Using information developed by outside sources, Ecology may reevaluate the technical basis for Method A and Method B cleanup levels for lead and arsenic.  The standard for such evaluations will be consistent with the PAC recommendations for introduction of new scientific information. 

Best Management Practices (BMPs) and presumptive remedies can be developed for lead-arsenate contaminated soils to provide guidance to persons conducting cleanups.  The scope of this effort will be affected by the extent of contamination actually found.  If there are few high-risk sites, but many acres of low-risk sites, the BMPs and presumptive remedies will be much different than if the opposite is found to be true.

Educational materials should be developed in conjunction with appropriate local entities (e.g. Local Health Dept., Central Regional Citizens Advisory Committee, Horticultural Association, etc.) that describe state and local resources available to interested parties.  They should also describe cleanup expectations and liabilities.  Supplemental information from any of the above efforts should also be included as it becomes fully developed.

Health effects studies were discussed but are not considered appropriate at this time because they generally require very intensive data collection and evaluation and may require significant resources.  In addition, these studies may not provide data which will be useful in reducing risk or liability.  After the extent of contamination and bioavailability work have been completed, exposure studies may become appropriate.��

Minority View Presented by Mike Sciacca Regarding Prospective Purchaser Agreements



I respectfully dissent from the PAC’s recommendations on prospective purchaser agreements for the following reasons.  In my view, purchasers who buy property after the release of contaminants has occurred should not be subject to the retroactive, strict liability scheme of MTCA.  Holding completely innocent purchasers liable once they become owners creates “brownfields” because prudent buyers fear the heavy hammer of MTCA liability and as a result choose to develop new areas rather than use currently developed land.



Prospective purchaser agreements place the Department of Ecology in a position to determine which new property owners are exempt from MTCA liability and which are not.  I believe this is an unwise approach because, taken to its logical extreme, it either swamps the agency with priority-setting and legal wrangling or is used only at a limited number of sites, the sites that Ecology decides are worthy.  The prospective purchaser agreement forged for the ill-fated Seattle Commons is perhaps an example of this last situation.  A far better approach would be to amend MTCA to describe the conditions under which an incoming buyer is exempt, such as no interlocking directors or overlapping ownership between sellers and buyers, and allow all qualifying new owners to utilize the prospective purchaser exemption.

3.2.10	Priority Issue #10:  Enhanced Technical Assistance



Summary - The PAC endorses the concept of independent cleanups, and worked to develop various methods that would improve certainty on the parts of liable parties and Ecology.  Technical assistance is currently provided for non-site-specific questions and concerns to parties undertaking independent cleanups.  A great deal of technical assistance is currently provided without charge.  Statutory authority to provide site-specific help is not clear.  Written regulatory guidance exists, but the opportunity to discuss in any detail the site-specific characteristics, cleanup options, or other elements of cleanup with an experienced Ecology site manager, is not authorized.  The Independent Remedial Action Program (IRAP) provides a way that liable parties can submit a final cleanup report for Ecology review, but there is no way to achieve earlier input from Ecology on a site-specific basis. 



This recommendation provides for statutory authority for independent remedial actions, and allows parties to request Ecology review of site-specific work products (remedial investigation work plans and reports, feasibility studies, remedy selection analyses, etc.) and receive written determinations from Ecology.  Those determinations will be nonbinding, as the cleanup remains an independent activity, but will provide useful feedback to a party desiring such information.  The cost for Ecology's time will be cost-recoverable at the agency's discretion.  An approach for setting and collecting fees for enhanced technical assistance is recommended.



The following are the recommendations as agreed to by the PAC:



Enhanced Technical Assistance



Amend RCW 70.105D.030(1) by adding a new paragraph (i) and moving current (i) to (j), as follows:

	(i)	Provide informal advice and assistance to persons regarding the administrative and technical requirements of this chapter.  This may include site-specific advice to persons who are conducting or otherwise interested in independent remedial actions.  Any such advice or assistance shall be advisory only, and shall not be binding on the department.  As a part of providing this advice and assistance for independent remedial actions, the department may prepare written opinions regarding whether the independent remedial actions or proposals for those actions meet the substantive requirements of this chapter and/or whether the department believes further remedial action is necessary at the facility.  The department is authorized to collect, from persons requesting advice and assistance, the costs incurred by the department in providing such advice and assistance; provided, however, that the department shall, where appropriate, waive collection of costs in order to provide an appropriate level of technical assistance in support of public participation.  The state, the department, and officers and employees of the state shall be immune from all liability and no cause of action of any nature shall arise from any act or omissions in providing, or failing to provide, informal advice and assistance.

(i)(j)	Take any other actions necessary to carry out. . . . 



Amend RCW 70.105D.020 by adding a new paragraph (8) and renumbering thereafter, as follows:

(8)	"Independent Remedial Actions" means remedial actions conducted without department oversight or approval, and not under an order or decree.



Amend RCW 70.105D.030(l)(f) as follows:

(f)	Issue orders or enter into consent decrees or agreed orders that include, or issue written opinions under RCW 70.105D.030(l)(i) that may be conditioned upon, deed restrictions where necessary to protect human health and the environment from a release or threatened release of a hazardous substance from a facility.  Prior to establishing a deed restriction under this subsection, the department shall notify and seek comment from a city or county department with land use planning authority for real property subject to a deed restriction.��

Funding for Enhanced Technical Assistance



Direct Ecology to review alternative mechanisms for paying for technical assistance, and if appropriate, to develop rules and/or guidance establishing fees for technical assistance for independent cleanups.  As far as practicable, the mechanism should accomplish the following:

generally make fees proportional to staff time spent on technical assistance

recognize a concept of de minimis services for which no charges would be made  (The expectation is that the current level of free technical assistance would continue to be provided.)

integrate enhanced technical assistance and IRAP programs in a logical fashion, for example, avoiding double charging for the same services, and avoiding creating inappropriate disincentives. As part of the integration, Ecology should consider revising the IRAP fee structure to correlate to staff time expended rather than the cost of the remediation.

establish factors that Ecology may consider if a waiver is requested, and procedures for handling such requests.  The Department shall, where appropriate, waive collection of costs in order to provide an appropriate level of technical assistance in support of public participation. The Department shall also recognize a preference for providing free assistance to small entities, with consideration of their ability to pay.��







Minority View Presented by Mike Sciacca



I respectfully dissent from the PAC’s recommendations on enhanced technical assistance for the following reasons.  While I agree with most of the PAC’s recommendations on this topic, they build on what I consider a fundamentally flawed approach with regard to funding of technical assistance.  Currently the department charges potentially liable parties for technical reviews and oversight of cleanup projects.  The PAC’s proposal would expand these “cost recovery” programs to include even minor requests for technical assistance.



In my view, Ecology’s “cost recovery” policy is counterproductive.  Often potentially liable parties avoid contacting Ecology staff because Ecology’s charges can be significant if the agency becomes involved.  This is especially true for the small business which I represented on the PAC.  In this case I believe the “polluter pays” principle of MTCA, which I generally support, is being used to reach a punitive result.  I believe that provided technical assistance, technical reviews, and technical oversight should be one of the top spending priorities for the millions of dollars paid by the citizens of the state to the MTCA accounts, a far higher priority than “pollution prevention” programs, for example.

3.2.11  Priority Issue #11:  Independent Remedial Action Program (IRAP)



See Enhanced Technical Assistance above.

3.2.12  Priority Issue #12:  Consultant Certification



Summary - In beginning the analysis of independent cleanups, the PAC considered the potential effectiveness of a program of screening and certifying the competency of consultants to either perform independent cleanups or perform reviews of them.  No consensus or broad support for a recommendation was reached.

3.2.13  Priority Issue #13:  Independent Cleanup Audits/Quality Control



Summary - Members of the PAC expressed some concern about the large number of sites undergoing independent cleanup with no Ecology oversight, except for Ecology's ultimate review of final cleanup reports.  Concerns were expressed by some that cleanups may not be adequately done, or that liable parties may in some cases make a problem worse by the way in which they attempt to clean it up.  Others believed that most independent cleanups are well done, because liable parties want to avoid continuing liability.



To provide additional information on this issue, the PAC recommends that most independent cleanup sites on the Hazardous Sites List be reviewed to see whether they can be removed from the list.  Procedures for site hazard assessment and site investigation are to be reviewed to add to the adequacy of Ecology review of independent cleanup reports.



The following is the recommendation as agreed to by the PAC:



Direct Ecology to develop a program for review of all ranked sites for which a final independent cleanup report was submitted after the Site Hazard Assessment had been performed.  Such review should be conducted as expeditiously as possible, with priority given to higher ranked sites.  The review will evaluate whether those sites can be removed from the hazardous sites list as required in WAC 173-340 - 330(4) or whether further action is required.  Ecology shall conduct a review of the SHA and site investigation procedures, to ensure that both delegated counties and Ecology are properly reviewing the adequacy of independent cleanups.  The Legislature and/or Ecology shall make funding available to implement this recommendation.��3.2.14  Priority Issue #14:  Improved Internal Decision Making



Summary - The PAC questioned whether Ecology could improve its internal decision making to enhance cleanups, or manage its information base differently in order to improve cleanup decision making. This issue was ultimately addressed through the "neutral appeal/dispute resolution" recommendation which follows.

3.2.15  Priority Issue #15:  Neutral Appeal/Dispute Resolution



Summary - The PAC discussed many of the ways in which Ecology staff and liable parties may disagree in the investigation and remediation of a site.  There were concerns on the part of the regulated community that site managers sometimes make decisions or require actions that are not consistent with how other sites are managed within Ecology, or that simply are not appropriate.  Liable parties repeatedly indicated that they value good relationships with site managers, and so hesitate to go beyond that level to resolve disputes, even though an informal process exists within Ecology.   Nevertheless, there are situations in which a broader perspective on a decision would be beneficial to both sides.



The PAC determined that a combination of communication, clear expectations, mentoring and training, peer review, guidance, outreach, and access to information about other sites would preclude many disputes.  For those situations where agreement is not reached, a clear process for elevating dispute resolution will be laid out.  Neutral third-party assistance may also be invoked if agreeable to all parties.  The PAC recommends a two-year review of these measures, with consideration of change if indicated.



The following is the recommendation as agreed to by the PAC:



The following tools should be used as appropriate for avoiding or resolving disputes that arise at any point during the cleanup process:  



Clarify expectations between Ecology and PLP (and other interested persons) at the time a PLP is named, and prior to beginning any negotiation process.  This includes providing every PLP and any interested party information about all of the channels available to them for resolving issues, concerns, and disputes about site cleanup.  (Tell them plainly that disputes will arise, and here are the ways to handle them.  Include specific information about the informal dispute resolution process.)

Match skills and knowledge of site manager to the site, consideration should be given to such items as:  The type of site (landfill, LUST, wood treat facility, etc.), complexity of the site, and whether the PLP has multiple sites throughout region or state.  Designate a mentor for inexperienced site managers.

Establish a peer review team, as appropriate, to provide feedback to the site manager.  This may include intra-and inter-office staff.  It should always include the section supervisor.

Publish guidance documents on topics such as disproportionate costs and remedy selection.  Provide these guidance documents to the PLPs and other interested parties.

Train site managers on technical, project management, dispute resolution and other related topics.

Host an annual workshop for the purpose of educating PLPs, consultants, lending institutions, and others regarding implementation of the MTCA and any new developments in the technical area of site cleanup activities.  Also provide an opportunity for general comments about MTCA budget, technical or policy issues.

Provide access to information related to cleanup action plans and site remediation designs.

Develop an informal dispute resolution process which can be initiated at any time by PLP or Ecology to resolve disputes in a timely manner.  Parties may include the site manager's peer review team, other agency experts, the section supervisor and/or the TCP program manager.  Informal appeals may be elevated at any time to successive levels of Ecology management beginning with the unit supervisor, section manager and then program manager, if necessary. Public access to the informal appeal process could occur during the public comment process, and could include a request to elevate the dispute within the Department.  Informal dispute resolution process may also involve a neutral third party mutually agreed upon by all parties.  

After a two-year time period, Ecology shall conduct a formal review of the foregoing measures, with input and participation from PLPs, the public, and interested persons.  Part of that review shall include consideration of additional or alternative measures.��

Minority View Presented by Kevin Godbout



The proposed dispute resolution process doesn’t allow for a PLP--at its discretion-- to enter into alternative dispute resolution/mediation with Ecology and use outside third-party experts to render either binding or non-binding decisions.  The proposed process continues to promote an informal system that leaves dispute resolution in the hands of the enforcement agency.  Such a system is unfair and provides very little incentive for private parties to participate.  It also provides limited incentive for the Agency to devote energy to fairly and equitably resolving disputes; they ultimately decide the fate of the issue.  As proposed, the PAC recommendation supports the status-quo, an unfair system that doesn’t resolve disputes or encourage mediation.  



The legislature should consider making statutory amendments to MTCA that allow a PLP--at its discretion-- to enter into alternative dispute resolution/mediation with Ecology and use outside third-party experts to render either binding or non-binding decisions to the two parties.



3.2.16  Priority Issue #16:  Improved Information Management



Summary - The PAC suggested that it would be a benefit to improve access to Ecology information by non-Ecology interests.  This information could include cleanup action plans and site remediation designs.  This issue is addressed by the "Neutral Appeal/Dispute Resolution" recommendation above.

3.2.17  Priority Issue #17:  Tax Policy



Summary - Current Washington State Department of Revenue policy exempts listed site cleanups from state sales tax on remediation.  The PAC recommends that exemption be formalized in statute and extended to those sites that have not been formally listed, but that are undergoing independent cleanups.



The following is the recommendation as agreed to by the PAC:



The PAC affirms the existing Department of Revenue policy, except that the sales tax exemption in the current Department of Revenue policy should be applied to all remedial actions, whether or not officially designated waste sites.  The state’s tax laws in Chapter 82 RCW should be amended to accomplish this.  The mechanics of implementation could be developed in coordination with the Department of Revenue, to be consistent with existing practices for contractors working on sales tax-exempt projects.  The procedures should include some guidance from Ecology regarding what actions constitute remedial actions under MTCA in order to prevent abuse by property owners conducting other activities on their properties.��

Minority View Presented by Sharon Metcalf



Since the state of Washington has no personal or corporate income tax, sales taxes are a principle source of government revenue.  The effect of this recommendation will be to shift a certain percentage of cleanup costs from liable parties onto the general public, since state and local government revenue will be reduced, leaving the public to either absorb a correspondingly greater tax burden or go without services.  Local governments strongly object to the erosion of their already limited tax revenue by creation of yet another exemption from sales taxes, in an era when demands for services from local government are expanding significantly.



Sufficient incentives for site cleanup already exist, as demonstrated by the fact that hundreds of them occur in this state each year, and of these, some 90% are done independently.  This proposal is not designed to benefit small business, since it would be available to anyone, and neither is it targeted to “brownfields” sites (those on underutilized industrial land).  It carries a significant potential for abuse, in that it will be very difficult to distinguish true site remediation from site development activities, such as excavation, grading, fencing, and paving.





3.2.18  Priority Issue #18:  Strict, Joint and Several, and Retroactive Liability



Summary - The PAC in its early deliberations questioned whether the method of applying strict, joint and several, and retroactive liability should be modified in Washington.   This is a complex issue that has been extensively debated at the federal level.  No consensus or broad support for a recommendation was reached.

3.2.19  Priority Issue #19:  Equitable Factors



Summary - Some states, as well as the EPA, define "equitable factors" to help liable parties apportion liability among themselves.  In some cases, equitable factors are imposed by a higher authority.  The PAC questioned whether Washington should define and apply such factors, and considered whether those factors could be applied by courts, arbitrators, or Ecology to impose apportioned liability.  No consensus or broad-support recommendation was reached.

3.2.20  Priority Issue #20:  Toxics Cleanup Program Budget



Summary - The PAC indicated a desire to examine whether adequate resources are being distributed to the Toxics Cleanup Program for its activities, as compared with money from the Toxics Control Account going to other agencies and programs.  In addition, though many of the PAC's recommendations are projected to be budget-neutral (i.e., the expenses are cost recoverable), there will be some additional costs to implement some of the recommendations and to initiate those recommended programs that will involve fees for service and cost recovery.



The following is the recommendation as agreed to by the PAC:



Recommend to the Legislature that PAC recommendations be given priority funding within the Toxics Control Account during the biennium.  Such funding shall be in addition to the amount requested by Ecology for the Toxics Cleanup Program budget for FY 97/99.  Implementation of the PAC’s recommendations will require the use of Ecology’s existing resources and the addition of new resources.  It is estimated that an appropriation in the range of $1.8 to $3.1 million is needed to fully implement all of the PAC’s recommendations.  Of this amount, approximately $1.1 to $2.4 million can be recovered from potentially liable persons through the recovery of Ecology’s oversight costs and the payment of fees for technical assistance received by potentially liable persons.  The balance of approximately $700,000 is non-recoverable money.  We further recommend the Legislature consider reallocating or reappropriating funds to meet this need from the following:  1) interest accrued from the Toxics Control Account which currently accrues in the “general fund,” 2) appropriate supplemental funds to directly support this recommendation, and/or 3) reappropriation of the $300,000 originally allocated to implement the PAC during the last biennium.��



3.2.21  Priority Issue #21:  Public Participation and Community Involvement



Summary - The PAC questioned how public participation and community involvement should be provided for in connection with PAC recommendations for risk assessment, remedy selection, independent cleanups, and other elements of MTCA implementation.  The committee examined this issue in significant detail, and received general public input on it as well as input from Ecology's Regional Citizens Advisory Committees.  Especially with increased use of site-specific risk assessment in setting cleanup levels and selecting remedial actions, citizen groups are concerned about communities' ability to understand and influence risk assessment and cleanup decisions.



The PAC recommends a number of modifications to public participation, including availability of an "ombudsperson" to provide technical assistance.  The public participation grants program will be evaluated for potential streamlining, and increased grant amounts made available.  Ecology will have increased ability to require additional public notification at independent cleanup sites under certain conditions through amendment of RCW 70.105D.040(4)(a) and WAC 173-340-310(4), and will involve the public in development of site-specific exposure scenario development if public concerns regarding future land use and exposure exist.



The following is the recommendation as agreed to by the PAC:



Clarify the restriction on conflict of interest regarding applicant eligibility through regulatory modification (including specific language); 

Change the Regional Citizens' Advisory Committees' charter in WAC 173-340-610 to read "Advise Ecology of community concerns about the Cleanup Program's activities and develop proposals for addressing these concerns.  Committees may use site-specific issues as a foundation for understanding regional issues." 

Change RCW 70.105D.040(4)(a) and WAC 173-340-310(4) to require that public hearings for consent decree sites be held upon the request of ten or more individuals or as determined by the department.  Amend RCW 70.105D.040(4)(a) as follows:  a) The attorney general may agree to a settlement with any potentially liable person only if the department finds, after public notice and any required hearing, that the proposed settlement would lead to a more expeditious cleanup of hazardous substances in compliance with the cleanup standards under RCW 70.105D.030(2)(d) and with any remedial orders issued by the department.  A hearing shall be required only if at least ten persons request one or if the department determines a hearing is necessary.

Reaffirm the priority allocation for substance release grants relative to waste management grants, designating 50% of the full 1% allocation each to substance release grants and waste management grants; 

Ecology shall form an advisory team to review and develop recommendations for improving the grant application form and other aspects of the grant selection process including consideration of a method for allowing emergency grant monies to be made available during the year for emergency situations at substance release sites.  This team will be comprised of appropriate agency staff and 2-4 past grant recipients or applicants, an RCAC member (if possible), and other interested individuals.

Authorize Ecology to provide for emergency grants which will be limited to no more than one per year and would be applied toward the annual maximum award; 

Develop a three-year pilot ombudsperson approach to providing technical assistance for sites using a "new MTCA" approach.  This position (either staff or contractor) will be housed at Ecology, with Ecology having fiduciary responsibility.  Funding mechanism may be the increase of the overhead rate allowed on cost recovery.  Criteria for selection of the ombudsperson program will be developed by representatives from industry, citizens groups and Ecology.  Proposals will be reviewed and selected by a committee comprised of citizens and Ecology representatives.  A three-year review will be conducted by an advisory committee comprised of representatives from industry, citizens groups and Ecology; 

Grant awards should be increased to a maximum of $60,000 and include an inflation increase.  Amend RCW 70.105D.070(5) as follows:  (5) One percent of the monies deposited into the state and local toxics control accounts shall be allocated only for public participation grants to persons who may be adversely affected by a release or threatened release of a hazardous substance and to not-for-profit public interest organizations.  The primary purpose of these grants is to facilitate the participation by persons and organizations in the investigation and remedying of releases or threatened releases of hazardous substances and to implement the state’s solid and hazardous waste management priorities.  No grant may exceed fifty sixty thousand dollars except that, beginning July 1, 1998, the director may increase the maximum grant award annually to account for inflation.  through it Grants may be renewed annually.  Monies appropriated for public participation from either account which are not expended at the close of any biennium shall revert to the state toxics control account.

Ecology will provide site-specific risk assessment training to public involvement staff.

Amend WAC 173-340-600(7) to read:  Evaluation.  As part of requiring or conducting a  remedial action at any facility, the department shall evaluate public participation needs at the facility, including an identification of the potentially affected vicinity for the remedial action and, for sites where site-specific risk assessment is used, evaluate public interest in, significant public concerns regarding future site use, and values to be addressed with the public participation plan.

New WAC Subsection:  The department shall determine if the variables proposed to be modified in a site-specific risk assessment or alternative reasonable maximum exposure scenario (RME) may affect the significant public concerns regarding future land uses and exposure scenarios.  If the department finds that those concerns may be affected, then Ecology shall assure appropriate public involvement and comment opportunities will occur as identified in the public participation plan.

Amend WAC 173-340-310(4) to read:  If the department determines that (a) an emergency remedial action is required; (b) or an interim action is required, then notification of the threat to the potentially affected vicinity may be required.  The method and nature of notification and the individuals to be notified will be determined on a case-by-case basis by the department.  Such notification will be the responsibility of the site owner or operator if required in writing by the department.��



3.2.22	Priority Issue #22:  Plume Clause



Summary - Ecology currently has a policy of nonenforcement against owners of property that overlie a contaminated groundwater plume if the property is  not a source of the contamination and the landowner does not contribute to the release of contamination and meets certain conditions concerning access and institutional controls.  Since this is a policy, it does not provide an exemption from liability or contribution protection.  The PAC recommends that exemption from liability be created under certain conditions, similar to Ecology’s policy.



The following is the recommendation as agreed to by the PAC:



The PAC recommends that the MTCA definition of "owner or operator" be revised consistent with a modified form of Policy 540A as follows:



RCW 70.105D.020

(11) "Owner or operator" means:

Any person with any ownership interest in the facility or who exercises any control over the facility; or 

In the case of an abandoned facility, any person who had owned, or operated, or exercised control over the facility any time before its abandonment;



The term does not include:

(iii) any person who has any ownership interest in, operates, or exercises control over real property where a hazardous substance has come to be located solely as a result of migration of the hazardous substance to the real property through the groundwater from a source off the property, provided:

The person can demonstrate that the hazardous substance has not been used, placed, managed or otherwise handled on the property in a manner likely to cause or contribute to a release of the hazardous substance that has migrated onto the property.

Such person has not caused or contributed to the release of the hazardous substance

Such person does not engage in activities that damage or interfere with the operation of remedial actions installed on the person's property, or engage in activities that result in exposure of humans or the environment to the contaminated groundwater that has migrated onto the property.

If requested, such person allows the department, potentially liable persons who are subject to an order, agreed order, or consent decree, and the authorized employees, agents, or contractors of each, access to the property to conduct remedial actions required by the department.  The person may attempt to negotiate an access agreement prior to allowing access.

(E) Legal withdrawal of groundwater shall not disqualify a person from this exemption.��







3.2.23  Priority Issue #23:  Transferability of Covenants Not to Sue



Summary - Owners or operators of contaminated property who settle their liability with the State under a consent decree can receive a covenant not to sue.  This covenant precludes future enforcement of MTCA against the owner or operator as long as the requirements of the decree are met and the conditions of the “reopener clause” required by RCW 70.105D.040(4)(c) are not triggered.  The consent decree also provides protection from contribution lawsuits.  Under current law, if the property is transferred, the covenant and contribution protection do not automatically apply to the new owner/operator; those persons must become a party to the decree.  The PAC recommends that these protections automatically apply to successor owners and operators, within certain constraints.



The following is the recommendation as agreed to by the PAC:



Under RCW 70.105D.040(4), insert subparagraphs (e) and (f):

(e)  If the state has entered into a consent decree with an owner or operator under this section, the state shall not enforce this chapter against any owner or operator who is a successor in interest to the settling party unless under the terms of the consent decree the state could enforce against the settling party, provided that:

(i)  the successor owner or operator is liable with respect to the facility solely due to that person's ownership interest or operator status acquired as a successor in interest to the owner or operator with whom the state has entered into a consent decree; and

(ii) this stay of enforcement shall not apply where the consent decree was based on circumstances unique to the settling party that do not exist with regard to the successor in interest, such as financial hardship.  For consent decrees entered into prior to the effective date of this subparagraph, at the request of a settling party or a potential successor owner or operator, the attorney general shall issue a written opinion on whether a consent decree contains such unique circumstances.  For all other consent decrees, such unique circumstances shall be specified in the consent decree. 

Any person who is not subject to enforcement by the state under paragraph (e) of this subsection shall not be liable for claims for contribution regarding matters addressed in the settlement.



Amend RCW 70.105D.080:

     Except as provided in RCW 70.105D.040(4)(d) and (f), a person may bring a private right of action, including a claim for contribution or for declaratory relief, against any other person liable under RCW 70.105D.040 for the recovery of remedial action costs. . .��3.2.24	Additional Issue:  Release Reporting



Summary - WAC 173-340-300(2) requires owners or operators who have information that a hazardous substance has been released to the environment which may be a threat to human health and the environment (other than releases from underground storage tanks, which are governed by RCW 90.76 and WAC 173-340-450) to report such information within 90 days of discovery.  While RCW 70.105D.030(2)(c) touches on this issue, it arguably does not provide the Department with clear authority to enforce this requirement.



The following is the recommendation as agreed to by the PAC:



Amend RCW 70.105D.030(c) as follows:



(c)  Provide for the following:

Require the reporting by an owner or operator of releases of hazardous substances to the environment which may be a threat to human health or the environment within 90 days of discovery, including such exemptions from reporting as the department deems appropriate, provided that this requirement shall not modify any existing requirements provided for under other laws; and 

Establish reasonable deadlines not to exceed ninety days for the Department to initiate an investigation of  a hazardous waste site after the department receives such notice or otherwise receives information that the site may pose a threat to human health or the environment and other reasonable deadlines for remedying releases or threatened releases at the site;��3.2.25	Additional Issue:  Probabilistic Risk Assessment



Summary - MTCA risk assessment currently relies primarily on deterministic methods.  Some PAC members believe that probabilistic risk assessment, as an option, better addresses uncertainty.



The following is the recommendation as agreed to by the PAC:



The PAC recommends Ecology conduct a review of probabilistic risk assessment methods for possible future incorporation in MTCA.  This review should be completed by December 31, 1997.  In the interim, Ecology should allow the opportunity for probabilistic techniques to be used on an informational basis for evaluating alternative remedies at sites where PLPs are willing to pay for the additional oversight costs.  Such probabilistic techniques should not be used to replace cleanup standards and remediation levels derived using deterministic methods until adequate technical protocols and policies have been derived, including appropriate revisions to the regulations.��

Minority View Presented by Laurie Valeriano



See minority view on site-specific risk assessment (Section 3.2.1).

3.2.26	Additional Issue:  Guidance and Training for Interested Persons and Public



Summary - The MTCA process is difficult and complex, yet many of the people who are either responsible for compliance or may be affected by contaminated sites are relatively unfamiliar with relevant technical and regulatory matters.  Guidance is sometimes not available on technical topics, or it is written in “bureaucratese,” or it is difficult to locate.



The following is the recommendation as agreed to by the PAC:



The PAC recommends that Ecology place an emphasis on the development of appropriate guidance, and on providing training and educational opportunities regarding MTCA procedural and technical requirements.  In carrying out these activities, the PAC recommends that Ecology emphasize the following:



•	Ecology should prepare policy/guidance material as soon as possible after the department identifies the emergence of new administrative or technical issues which are legally appropriate for clarification through those methods.  (Nothing in this recommendation is intended to alter the rulemaking requirements of the Administrative Procedures Act.)  These documents should be written to reach effectively the appropriate audience they are intended to reach.  The quality and quantity of policy/guidance documents should be reviewed by Ecology on a periodic basis.  At least twice yearly, Ecology should publish in the Site Register a comprehensive listing of all guidance or other documents which are relied upon by agency staff as precedential, including, where appropriate, such documents as internal agency memoranda, letters, and model documents. Ecology should also consider other appropriate means to inform interested persons about the availability of these publications, including providing them to libraries which serve as information repositories for site file information.

	

•     Ecology should continue to place emphasis on training and educating potentially liable persons, and other interested persons, about the procedural and technical requirements of MTCA.  This should include such activities as publishing policy and guidance documents; participation by Ecology staff in conferences on the subject of hazardous waste cleanup; sponsoring or co-sponsoring workshops and conferences;  sponsoring an annual MTCA update meeting (see earlier PAC recommendation on dispute resolution); and meeting with business and trade associations.��3.2.27	Additional Issue:  Contribution



Summary - When only a few PLPs at a site participate in a cleanup, these parties incur the economic burden of moving forward with the remediation process, without participation by other potentially liable parties.  Their only redress is to seek contribution through the courts pursuant to the private right of action granted them under RCW 70.105D.080.  Inclusion of more PLPs at the outset and providing incentives for early participation could reduce the need for lengthy contribution suits and reduce the economic burden shared by only a few PLPs.



The following is the recommendation as agreed to by the PAC:



The director of Ecology is encouraged to use reasonable and timely effort to identify potentially liable persons and determine their status as such.  The PAC encourages Ecology to explore increased use of measures to resolve allocation matters early in the process.��3.2.28	Additional Issue:  Toxics Control Account



Summary - The PAC believes that the MTCA spending authorizations stated in RCW 70.105D.070 are too broad.  Approximately $145 million per biennium is spent on activities, some of which some PAC members believe are only tangentially related to the main purposes of MTCA.



The PAC has observed that, over the years, MTCA funds have been increasingly used for non-MTCA purposes, including some programs allocated to other agencies.  The PAC believes that the funds in the toxics control accounts should be more clearly dedicated to the primary purposes of MTCA, such as cleaning up sites and preventing future hazards.



The PAC recommends that the Legislature review the MTCA spending authorizations in RCW 70.105D.070.  Specifically, RCW 70.105D.070(2) and (3) should be examined, prioritized, and funded proportionately to their relationship to the primary purposes of the MTCA cleanup program.��

Minority View Presented by Mike Sciacca



I support the PAC’s recommendation but do not feel it goes far enough.  In my view, there are fundamental problems with MTCA spending.  I believe the problems stem from the fact that MTCA spending is driven by revenue, not by needs.  In my view, MTCA spending authorities should be significantly narrowed and re-focused to the primary purposes of MTCA.



�PAGE  �





�PAGE  �15�

	



�PAGE  �23�

	



�PAGE  �52�

	












