GUID-1220 WATER RESOURCES PROGRAM GUIDANCE

GUIDANCE FOR PROCESSINGAND MANAGING
TRUST WATER RIGHTS

Resource ContacTrrust Water Right Coordinator Effective DateJune 2011
References: RCW 90.03.380 Chapter90.14RCW

RCW 90.03.390 Chapter90.38RCW

RCW 90.44.100 Chapte©0.42RCW

POL-1020 PRO1000

PRO1050 POL-1120

GUID-1210 POL-1200

Washington Water Acquisition Program Strategy
Trust Water Right Program Guidelines
Rettkowski v.Dept. ofEcology

Purpose:  To provide guidance to the Water Resources Program staff processing trust water
rights under Chapte®0.38 and0.42 RCWand ensure statewide consistency and
efficiency.

Application: This guidance should be followed when Water Resources Program staff
« Provides advice to the public
« Processes trust water right applications
» Processeapplications for change or transfer of a water right that includes a trust
water right proposal.

This guidance supersedes any previous guidantm processing or managingrust water
rights. The guidance maybe supplementedperiodically as theWater Resources lPogram
gains experience in the acquisitionprocessingand management of trust water rights or when
the one of the governing statutes is amended

To use this guidnce effectively, it is critical to properly identify the type of trust water transaction
you are working with.Trust water transactions can be very complex, particularly when combined
with other water right changes transfers
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Sectionl - Frequently Asked Questions

Q1.

Q2.

Q3.

Q4.

Q5.

What is a trust water right? There are twaypes of trust water righidistinguished by

the controlling statuge A trust water right, as defined @hapter90.42RCW, is any water
right acquired by the state for management inthe t Teust\WaterRight Rogram This
caninclude portions ofwater rights acquired by ttee at e 6s fundi ng of i
through programs such as the Irrigation Efficiencies Grants Program

Thedefinition in Chapter©0.38RCW for the Yakima River basiis slightly different.
There, darust water rights the portion of avaterright no longer requirebecausef water
conservation improvaensto an existing systefRCW 90.42.020(3) It may also bany
other water right acquired ycologyfor the YakimaRiver BasinTrustWaterRight
Program[RCW 90.38.010(3)

What statutes govern trust water rights? Primary authority is in Chapters 90.38 and
90.42 RCW.Relakd authoritiesr@ in RCW 9003.380(Changes/TransferdRCW
90.03.390Temporary ChangesandChapter 90.66 RCWFamily FarmWaterAct).

Are trust water rights only for instream purposes? No. Trust water rights can be for
many purposg[RCW 90.38.040(3andRCW 90.42.040(1)

If a water right is to be used for instream flow purposes,s Ecology required to
change the purpose of usofthe water right? Yes However, the authority for
performing the change of purpose varidschange of purpose of useresiewedunder
RCW 90.03.38@ndRCW 90.03.3900or under specific requirementsRCW 90.38
040(6) or underChapter90.42RCW n either ofthe two follawing circumstances

a) Temporary or permanent donatidos instream flow purposgfRkCW

90.42.080(5))

b) Trust water rights acquired by tete through funding conservatiprojects
[RCW 90.42.040(7).

Are there water rights that cannot be placed into thel rust Water Right Program?
Some rightsannot be accepted intioe TrustWaterRight Program

1. Family Farm Water AcfChapter 90.66 RCW)ermits and certificates, unless ONE OR
MORE of the following conditions are met:

a) Itis acquired under a lease agreement.

b) The place of use is within the boundaries of an urban growth area designated under
Chapter36.70A RCW.

c) The place of use is withia city, town, orarea designated for urban growth under
Chapter 36.70 RCW if not planning under Chapter 36.70A RCW.

d) Water is made surplus throughysical or operationalater use efficiency
improvementassociated v water rights that existed on or before July P891.

e) The trust water right is retained and authorized for beneficial use within the same
Water Resource Inventory Are&/RIA) or urban growth area.
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Q6. What kinds of water rights may be held by theTrust Water Right Program, but
Ecology wouldnormally not acquire using public funds?

1. Water rights subject to interruption due to instream flow rule provisions will generally
not be acquired through the expenditure of public funds or for mitigation purposes

2. Water rights withseverdimitations or lack of seniority thaas a resultyould not
sufficiently benefit fisheriesEcology will normally consult with Washington
Department of Fish and Wildlife fisheries biologists to make this determination.

3. Supplenental or stardby rights, unless they are acquired in conjunction with the
primary water right.

Q7. Is aTrust Water Right Application form_required to accept a water right into the
Trust Water Right Program? Yes However, thdrrigation Efficiency Grants Program
(IEGP) uses a consolidated application form tiegtlaceghe trust water right application
form.

Q8. Are there additional forms or steps neededo place waterin the Yakima River Basin
Trust Water Right Program before the adjudication is complete?Yes. Uhtil the
YakimaRiver Adjudicationends shortterm leasesn the YakimaRiver basinrequire that
either the water right holder or Ecology petition the Superior Gowtange the purpose
of useof a Court Claim If approved, th€ourt will issuean Order Pendente Lit¢Pre
Trial Orders #6 and #12 ilyppendices | and ) If Ecology approves a permanent change
of a Court Claim, &reTrial Order #17 NoticéAppendix K) must be filed by Ecology
giving notice to theCourt and other partiesAlso, Ecology must file anotion and then
receivean Order Joining a ParfAppendices L and Nire examplgsfrom theSuperior
Courtto acknowledgehatEcology is the owner of the trusiater right.

Q9. How does relinquishment apply to trust water rights? Trust water rights are exempt
from relinquistment[RCW 90.38.040(6)RCW 90.42.040(§)andRCW 90.14.140(2)(h).

Q10. What happens to the water right when the term of a temporary donatioror lease
ends? When a temporary donatiam leaseends or expires, the water right reverts to the
donoror lessorin the same amount accepted into ThestWater Right Program For rights
that will go through a subsequent change or transfampalConsumptiveQuantity (ACQ)
is not affectedHowever, because an extent and validity review uRfevW 90.03.380vas
not performed by Ecology when the water right was accepted into the Trust Water Right
Program, the right that reverts to the donor may not reflect its actual validity or quantity
[RCW 90.42.080(9andRCW 90.38.Q0(7)).

Q11. Does placing a water right into theT rust Water Right Program by lease or donation
Areids or s u diyegeardadinquishneent clock? Under90.42.040 (4)(¢)trust
water rights accepted into thei$t program are considered t® éxercised so the water
rightdos r el i nqu iThsidoesnotmean lthat ceknquistsed ngletshave .
been revived.

Q12. How is a trust water right exercised? Exercising a water right means putting the water to
an actualbeneficial use.For an ouiof-stream use, exercising the right is obvious by the
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physical diversion of water from a stream and gipigl it to a beneficial usesuch as
irrigation of a crop.For an instreanor groundwater preservatiarse, the water is instead
used for incremental enhancemehinstream groundwater resourcesd riparian habitat.
Exercising an instream flow trust water right occurs when the first three actions (see the
following list) have occurred. It is irrefutable when the fourth action occurs:

The state acquires the water right through donation, lease, or purchase.
The statemakes public notice of the trust water right.
The historical use of the water right stops or is reduced.

The watemaster or stream patrolman curtails or regulates a junior diversion in favor of
the senior instream flow trust water right.

hrwbdpE

Even if an acquired trust water right is not put to actual beneficial use, trust water
rights are considered exerciseavhen acqured into the trust water rights program.

Q13. How can the Trust Water Right Program be used to prevent relinquishment of a
water right? Trust water right statutedlow a water right holder to donate all, or a
portion, of awater right to th& rustWaterRight Program for instream flover
groundwater preservatigpurposes Ecology mustaccepta donationto the TrustWater
Right Programfor instream flowor groundwater preservatigurposesinlessthe donor
placesunreasonableonditionson the donation Thedonatedrust water right, plus any
portion of the right that would continue e usedy the donorcannot exceed the amount
of water used in the previotise years [RCW 90.42.080(4)]

A donation for instream flowr groundwater preservation purpogesot subject to an
extent and validity review Therefore placement ih¢ Trust Water Right Prograisinot
evidenceof the validity or quantity of the water rigfRCW 90.42.080(1)(h)4), (5), and
(9), RCW 90.42.040(8)andRCW 90.38020(1)(b), (4), and (4)

Q14. How will Ecology decide whetherto accept a donated water right into theT rust
Water Right Program? Ecologywill reviewthe TrustWaterRight Applicationform,
avail able aerial photography, publicly avai
supplemental materiathe donor prowdes showing proof adheamountof water used
during theprevious fiveyears.

In cases where water use has not aeclin the most recent five year periadd the
applicant claims an exemption or sufficient cause forumssunderRCW 90.14.140(1)
Ecology will review materials provided by the applicant showing

1. sufficient cause for nense OR

2.that an exemption from relinquishment applies
If Ecology concurs with applicability of the claimed sufficient cause or exceptionll it
review water use information provided for the five year period preceding the exempted or
excused period of nease.The letter accepting the stuwvater donation willlsoexplicitly
statethat acceptance of the water right into trust is not evidence of the validity or extent of
the water right.(See Appendix F)
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In cases where municipal and hydropower rights have not been used within the most recent
five year period undeRCW 90.14.140(2) (a) or (ddhe amount of water eligible to be
acquired shall be based on historical beneficial use.

Q15. How does Ecology quantify the amount of water that can be acctgal into the trust
program? Ecology determines the amount of water that can be accepted into trust by:

1) An extent and validity review (required®CW 90.03.38@pplies), OR

2) Thehighest use within the previous five years before the acquisiREWV
90.42.080(4) OR

3) Forrights subject to nonse exceptionander 90.14.140(1)he amount of water
eligible toput into trust will be calculated by looking at the highest use in the most recent 5
year period prior to the date when nonuse was exgysgo\W 90.42.080(10) OR

4) For municipal anchydropower rightainder RCW 90.14.140(2) (a) or (dhe amount of
water eligible to be acquired shall be based on historical beneficidRES#/
90.42.080(17)

In some instances, thegislature has identified more than one method for calculating the
amount of water eligible for acceptance into the trust water rights program. In such
instances, Ecology calculates the amount of water eligible for acceptance using each
method and thenses the smaller of the values.

Q16. What is an fiextent and validity review? It is areview required byRCW 90.03.38@0
supporta conclusion that the water use was lawfully originated determine the amount
of water applied to beneficial usé involves assessing historical records, maesial
photography, and other available documefitise purpose andature of the reviewas
clarified by theWashington Stat8upreme Court ikanogan Wildernedseaguev Twisp
andR.D Merrill v Pollution Control HearingsBoard. The reviewevaluaésthewater right
(not only the portion proposddr change)o determine the maximum amounts of water
usedas described itheclaim, permit, or certificate The review alsdeterminsif there
are any perioslof nonuse greater than fiv@iccessivgears. If so Ecologymaythen
considemwhether arexemptionor sufficient cause for nenseapplied (avoiding
relinquishment) The determinations required RCW 90.03.38@re not finalthey are
tentative and only a Superior Court can make a final determination ofva t e extenti ght 0 s
and validity.

Q17. How is the place of use of a trust water right described?
Surface Water The place of use oftaustwater rightfor instream flovg is defined within a
primaryreachand, ifapplicable a secondary reaciTheprimary reachs the portion of a
water body thabenefits from both the former consumptive use and return flow waters of a
trust water right.It is the reaclbetween the original diversion point and the point where
the lastreturn flowsreenterthe stream or riverThesecondaryeachis the portion ba
water body that received return flow waters while the water right was exefoised
original outof-stream purposeThe secondary reactherefore only benefits from the
former consumptive portion of the trust water rightis downstreanirom the pointwhere
return flowsfrom thehistoricuse under thevaterright reenteedthe stream or river
[RCW 90.42.020(2andRCW 90.38.010(3)
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Ground Water The place of use for groundwater preservation trust water igtefined
asthe body of public groundwater from which the original right entitles wateBE3V
90.42.049 (2)]

Q18. How are the instantaneous and annual quantities of an instream flow trust water
right protected? Ecology may enforce against junior water uses in the prineagh to
protect he full instantaneous and annual quantities under the water right or portion of the
water rightplacel in the TrustWaterRight Program In the secondary reach, only the
consumptive quantities associated with phevioususe of the wateright may beprotected
against other water right holdert the YakimaRiver basin,the Trust Water Right is to be
exercised on the samehedules thehistoric use, unless storageusedto reschedule
delivery of the waterlIn other basinsye reconmendresolving theschedule of historic use
to avoid claimghatexercisingthe trust water right would impair other water righ¥®ou
candeterminelte schedule by calculatirige consumptive and neconsumptive fractions
of the water righbn amonth-by-monthbasisfRCW 90.38.040(4) SeeTrust Water
Program GuidelinesandGUID-1210, DETERMINING IRRIGATION EFFICIENCY
AND CONSUMPTIVE USE

Seethe Trust WateRights ProgranGuidelinesfor an examfe calculation of the primary
and secondary reach quantities associatedusitigan irrigation righin the TrustWater
Right Program for instream flow purposes.

Q19. How are the instantaneous and annual quantities of a groundwater right protectéd
Ecology may enforce against junior groundwater users within the same body of public
groundwater to protect the full instantaneous and annual quantities under the water right or
portion of the water right placed in the Trust Water Right ProghafAC 173-150]
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Section2 - Managing aTrust Water Right

Ec ol ogy 0 exeraidgend, if tegessaryg protect a trust water right is an impddatdr
whenusingpublic funds to acquire a water rigttaff capability, agency prioritieavailable
resources, and legal authority to regulate other water detgamire our ability to protect a trust
water right. These matters are of only limited concern whdaquate water is available for all
users.

The conditions and provisions of theustWaterRight Report ofExamination and any
agreement with the owner sellerdeterminehow we may exercise trust water rightIf public
funding is usedo acquirehewater right, the trust water rightill be used to satisfy a public
purpose.Most often tkat public purpose is instream flow enhancement.

It is common for only a portion of a water right to be conveyed tdthst Water Rights
Program TWRP). In thosecasesthestate holds th&ustportionandthe original water right
holder retain@anyremaining portiorof the water right. To ensure that the water right is not
enlarged to the detriment or injury of other water rights competing for the same stdelma,
careshouldbe taken wheexercisingthe trust water rightThetrust wateragreement should
clearlyreflect the instantaneous and annual quantities of each portion of the water right
including any limitations on us# either portiorduring period@ whenuse of both portionsf the
water rightmay conflict

Managing one or more trust water rights typically comprises the following tasks:

A. PostacquisitionVerificationInspections

1. Ecology should enfirm the acquisition or conservation proje&ctompleteprior to
exercisng the trust water rightFor projectsnotunder thdrrigation Efficiencies Grant
Program [EGP), Ecology staff shoulderify completionby inspectng the site We
shouldalsoconfirm compliance with conditions of the fundingraement.

2. A Conservation Districtechnician oother staffwill typically inspect andrerify projects
funded by the IEGRvereconstructed as designed prioithe Conservation Commission
releasing final funding Theirverification confirms that thefunding agreement
specifications have been satisfied.

3. Ecology should conduct periodiompliance checkgroughthe life of the trust water
right acquisition. The Irrigation Efficiencies Grant Prograandthe Columbia Basin
Water Transaction Program includesponplementatiorproject assessments.
Compliance checks afeequentlyperformed by the Deptmentof Fish and Wildlife in
conjunction withpost implementatiohabitat assessmentRegulation ofOtherWater
Rights toProtect aTrustWaterRight.

4. Publicnotice Ecology must give public notice of the trust water right before we may
regulatgunior diversionary water rigistto protect a trust water righPublic notice at the
time of acquisition that included the authorized beneficial use(s) of thevatest right is
sufficient.

5. Regulating adjudicated or stassued rights An Ecologywater masteor appointed
stream patrolmananregulate junior water righi§the junior water rights and the water

Page6



right held in trust were confirmed mSuperiorCourt Adjudication of water righter are
stateissued permits and certificate@Rettkowski v. Deprtmer of Ecology).

6. Regulatingun-adjudicatedtlaims and federal reserved rightscologymust seek an
alternative means of relieflvere the trust water right and junior water rights have not
been adjudicatedndare not statéssued permits or certificate¥Ve must file apetition
or motionwith the localSuperiorCourt seeking relief fronnmpairment of the trust water
right by the junior water right claim.

7. Regulating illegal or wasteful use&cology may regulate ere unauthorized water use
or wasteful practices interfere with or impair the trust water rigt{/ 90.03.00%nd
RCW 90.03.40R Inform the regional section manager and program enforcement staff if
you become aware of such a caSeeEnforcement Policy

8. Protecting trust water rights in primary and secondary readbssogy may regulate a
junior water user within the primary reach wihgpairsthe instantaneous rate of a trust
water right. In the secondary reach or upstream of it, Ecology may regulate a junior user
who interferes with maintenance of the consumptive quantity outlined in the schedule in
the trust water right.

B. Claims oflmpairmentwhenExercisng a TrustWaterRight.

1. Filing claims Other water right holders mdije claims of impairment against a trust
water right wherexerci®d[RCW 90.42.040(4)RCW 90.42.080(4)and
RCW 90.42.080(8).

2. Investigating claims Ecology must investigate allasmsthat a trust water right is
impairing other water rights.

3. Eliminating impairment Ecology must modify or terminate the trust water right
authorizationfiit is determined that use of a trust water right has impaired another water
right that existed at the time of firskercisng the trusright [RCW 90.42.040(4)

4. Modifying a trust water right Ecology will modify the trust water right, wherecessary
to resolve impairmerdf an existing water right, consistent witke procedure in
Sectionl0.
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Section3 - Trust Water Agreements and Trust Water Right Applications

A trust water right is created when a water righiogh conveyedo the statdy purchase, lease,
gift, donatian, or means other than condemnatiandaccepédinto theTrustWaterRight
Program(TWRP). In some cases, a single process can meet both requirerireatser cases,
two sequential stepsccur The water right is conveyed to th®/RPthrough an agreeemt and
an associatetitust water rightipplication followed by acceptance of the water right by stage.

A. The general steps associated with procedsus water rightgreements and applications are
as follows:

1. An agreemento convey a water right to the TWRFay be documented in a letter of
instruction, contract, or other instrument.

2. A completedTrustWaterRight Applicationsigned and submitted by thaterright
holder.

3. Inthe case of a donation or gift of a water righketter of acceptance indicatestheat e 6 s
acceptance of the water right into fi@&/RP, subject to the terms in tlaeceptancéetter.
The trust water application may serve as the letter of instruction dinflyecondition
specified by the donor iséiperiodof thedonation. See Appendix F.

4. A TrustWaterRight Report ofExamination documenthechangeot he wat er ri gh
purposeof use and the conditions placed upon the trust water right.

5. In the YakimaRiverbasin, an Order Pendente Lite documegroval of the change of
purpose of use and conditions of the stienn or temporary trust water right.

B. Prior to the close of negotiations with the right holdee following should be identified and
included in any required public notice:

1. The conditions of use, including the instantaneous quantitiemthgbe exercigd in
trust

2. A schedule for the use of the water right
3. The potential for impairment of other rights
4. Any other conditions that must be imposed upon the water right holder.

If acquiredwith public funds rather thary donation,Ecology should giveareful consideration
to howto managéehe trust water right to benefit the citizens of $tege. Particular issues of
concern relate tour legal and administrative ability execise the trust water right during
periods of low flowthatmay require regulatg junior users.SeeSection2, Subsection B.

C. Trust water agreements should describe the intent and conditides which a water right is
available to th& WRP. Trustwater agreements will generally take one of three forms:

1. Thetrust water rightipplication can be used as a trust water right agreement if the right
is donated for instream floar groundwater preservatigurposes and the conditions are
limited to theperiod of the donation.
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2. The agreement may be in the form of a letter identifying reasonable conditions that the
donor of the right may place upon the donation or gift.

3. The agreement may be in the form of a contract, grant or loan agreement, or other
instrumet which describes all the terms and conditions of the conveyance of the water
right from the owner of the water right to Ecology.

D. A completed truswater application should accompany an agreement:

1. TheApplication to Enter a Water Right into the Trust Water Right Prodoam is used
for all trust water right acquisitiaexcept forthose fundedhrough thestatelrrigation
EfficienciesGrant Program(IEGP).

2. Thetrustwaterright application form is to be completeyen if the acquisition is
associated with an application to change the remaining portion of watethiagtill
continue to bexercigd by the right holder.

3. The completedrustwaterright application form is used fanitial data entry of the trust
water right acquisitiomto the WateRight Tracking System (WRTS) and the Trust
Water Right databaseseeSectionl1.

AppendixA contains specific instructions for reviewing an application for trust water right to
ensue completeness.

Trug water right applications associated with leases and purchases are geelatallyto state
and federagrans or loanghat have associated deadlin&aff should consider processing trust
water applications as a matter of higiopty for the Water Resources Program
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Section4 - Acquisition Resulting from a Publicly Funded Water Conservation
Project

A. General processing oftaust water right application for a publicly fundester conservation
project is as follows:

1. Application

a) Within thelrrigation Efficiencies Grants PrograniEGP), local conservation
districts preparéhe Consolidated Application Formvith assistance from Ecology
if requestedand then submit to the appropriate Ecology regional office

b) If the project is nofundedthrough thd EGP, the Application to Enter a Water
Right into the Trust Water Right Prograsiused.

2. Trust water right acquisiti@throughpublicly fundedwater conservation projects are not
subject toRCW 90.03.38(0seeRCW 90.42.040(7andRCW 90.38.040(§4) Ecology
processeshke IEGP applicatiorunderChapter 90.3&CW (in the YakimaRiver kasin),
or Chapter 90.42 RCW (statewide).

3. Outside the Yakima River basimly water rights existing prior to JuR8, 1991 may be
acquirednto trustthrough water conservation projefB&CW 90.42.020(5)

4. Typically thenet water savings created by fhblicly-fundedwater conservation project
is acquired into the Trust Water Rights Progi@WRP). The length of a trust water
acquisition under IEGP is specified in the contract betviEsetogy and the water right
holder.

5. Public notice is required at the time of acquisition

a) Ecology publishes galic notice for IEGP projectsThe applicant is responsible for
publishing the public noticor projects not funded through IEGP

b) Ecologyis responsible for sending notice to:

(1) Potentially affected local governmentsocal governments are defined as a
ficity, town, public utility district, irrigation district, public port, county, sewer
district, or water district

(2) Appropriate state agencies
(3) Federally recognized tribal governments within the .area
(4) Other interested parties.

c) If required, public notice ahe SEPAthresholddeterminatiorfor the project
should (when possible) be combined with public notice of the trust water right
application.

6. Affidavits of publication regarding trust water rigsisould be givethe samepriority
for reviewasthe trust vater transaction.

7. Public notice shoulddentify the quantity of water, expressed in afget per year, but is
not mandatory for trust water right transactions that may be:
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a) Initiated during the engineering phase of conservation or irrigation efficiency
projects or,

b) Subject to continuing negotiations or investigation.

Consistent with funding and construction deadljrigsely actionrequiresmakingpublic

notice at the earliest possible date. Due to the potential complexities in parallel planning,
designand funding processgsis hardto know theprecisequantity of water that may be
ultimately placed into trust at the appropriate time for public no#dthough not

mandatory, it is recommended that the public notice identifies the reasonable maximum
rate and volume of water conservation based on the estimated net water savings.

8. UsetheTrustWaterRight Report form Appendix G)to document the evaluation of the
water conservation projeand the associatedater rightto be considered for acceptance
into theTWRP.

9. Evaluation Considerations:

a) Extent and Validity The state may require evidence of a valid water right
[RCW90.42.030(2) In practice, no conservation project should beded if the
use of water isnbdét | egally authorized by

b) Quantifying the Right for Use in Trust: Use fheust Water Rights Program
GuidelinegEcology Publication #988) developed werRCW 90.42.05&nd
GUID-1210, DETERMINING IRRIGATION EFFICIENCY AND
CONSUMPTIVE USHo determine the netater savings.The quantity of water
accepted into trust must represent fdnet

c) Impairment An impairment analysis is required prioreérercisng the trust water
right [RCW 90.42.040(4)RCW 90.38.040(5)(&)

d) Public Interest Considerationgcquisitions through water conservation projects
shall not be detrimental to the public interds€CpV 90.42.040(4)

10. Documening PermanenflrustWaterRights

a) RecordaWater Right Convegnce and Assignment (Quit Claim) $tatutory
WarrantyDeeddit t he appropri at e ThiSseuasts gvidénced i t or ¢
of conveyance of the water right from thelder of the water right thestate. If
the right is under the jurisdiction ofdiCourt as part of th¥akima River
Adjudication, a Motion to Join Ecology to the Court Clainalsorequired.

b) Issue &upersedingertificate to document the permanent trust water right
acquisitionfRCW 90.42.040(2) RCW 90.38.040(1)

c) Issue a superseding water right document to the right holder reflecting any portion
of the water right not acquired by tHate.

(1) For Certificates of WaterRight: IssueSupersedingertificates

(2) For rights documented bywaaterRight Claim or Certificate ofChange: Issue
a Certificate of Trust Water Right AcquisitiorfseeAppendixH

(3) Templatefor Certificate of Trust Water Right Acquisitipn
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d) TheCertificate(s) are then recorded with fBeunty Auditor in accordance with
RCW 90.03.33@ndPRO1000 WATER RIGHTS ADMINISTRATION
PROCEDURE

(1) The TrustWaterRight Certificate is recorded @he stated expense

(2) Any Certificate issuedior aportion of a water right remaining with the private
right holder is recorded at the right

e) Certificatgs)should be:
(1) Recorded in the appropriate water right.file

(2) Used to update the Water Right Tracking System (WRiR8) rustWater
Right database

11.Tax Liability for Permanent Acquisitions

Permanent acquisition of water rights in exchange for some consideration, whether
monetary or otherwisshould be processed in accordance Wi#O-1050,
PROCEDURE FOR NOTIFICATION OF WATER RIGHT ACTIONS TO THE
DEPARTMENT OF REVENUE

12. Documentation of @emporaryTrustWaterRight:

a) For water rights subject to the Yakima Riveatjudication, file the Order Pendente
Lite approving the trust water transfer and enter the relevant data into WRTS and
the trust water databas&his file should include the following:

(1) Informationon the acquisition of the water right
(2) Any authorized beneficial water use while the right is ursttr
(3) The date or conditions under which the trust period will expire.

b) For rights not subject to the YakinRiver Adjudication,anOrder or other
instrument mayeissua to documenthetemporarytrust water right acquisition
[RCW90.42.040(2))

(1) Issue drustwaterright report (seéAppendix G) and ordencluding the
following information

¢ Informationonthe acquisition of the water right
e Any authorized beneficial water use while tight is in trust
e The date or conditions under which the trust period will expire.

(2) Thetrust water right report anatderareadded to the existing record of the
water right.

(3) The trust water right dat@eadded to the trust water database and WRTS.

Pagel2


http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.330
http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pro1000.pdf
http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pro1000.pdf
http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pro1050.pdf
http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pro1050.pdf
http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pro1050.pdf
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.42.040

Section5 - Acquisition by Short-Term Lease (five years or less)

Forshortterm lease of surfacewater within the Yakima River basin, the trust water
acceptance/approval process must include an Order Pendente Lite pursuaiitrial Preler# 12
of theYakima Superior CoutfAppendixl).

A. The general processing oShorttermlease trust water right acquisition is as follows:

1. A shortterm trust water acquisition is proposed usingApplication to Enter a Water
Right into the Trust Water Right Program

2. Water rights held exclusively under Chapter 90.38 RCW (Yakima River Basin Trust
Water Right Programare not subject tRCW 90.03.38qRCW 90.38.040(§)

3. Water rightsnot held exclusively under Chapter 90.38 RCW acguired bye¢ase are
subject taARCW 90.03.38@ndRCW 90.03.390RCW 90.42.080(9)

4. Public notice
a) Public notice mst be consistent witRCW 90.03.280

b) For leases of duratioof fivey ear s or | ess, notice may be
website instead ah a newspapgiRCW 90.42040(5)(c)]

c) If a SEPApublic noticeis requiredcombinepublic notice of the SEPA
determination with public notice of the trust water right applicatbenever
possible

e) Ecology must send notice to:

(1) Potentially affected local governmis. Local governments are defined as a
ficity, town, public utility district, irrigation district, public port, county, sewer
district, or water distric6[90.42.020 (2)]

(2) Appropriatestate agencies

(3) Federally recognized tribal governments within the .area
(4) Other interested parties.

f) Forleases of duration of fivgears or lesggovernmentahotice can be sent
electronically[90.42.040(5)(c)]

g) Affidavits of publicationfor the trust water rights should recethe samepriority
for reviewasthe trust water transaction.

5. Evaluation Considerations
a) Extent and Validity

(1) Trust water right leasaare subject tRCW 90.03.380
POL-1200, EVALUATION OF CHANGES AND TRANSFERS TO WATER
RIGHTS providespolicy for changng thewater right UNLESS they are
YakimaRiver basintrust water rightfield exclusivelyunderChapter90.38
RCW, which are not subject ®CW 90.03.380[RCW 90.38.040(4)
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b)

d)

(2) Whenleasng a portion of a righto help meetaninstream flowset in rule then
an extent and validity evaluation is not performed on the portion of the right
remaining with the water right holdgRCW 90.42.040(9)

(3) POL-1120,WATER RESOURCES PRORAM POLICY FOR
CONDUCTING TENTATIVE DETERMINATIONS OF WATER RIGITS,
provides guidance for conducting extent and validity evaluations.

(4) GUID-1210, ZETERMINING IRRIGATION EFFICIENCY AND
CONSUMPTIVEUSE, provides guidance and examples helpfulgoantfying
waterrights inthe secondary reach of the trust water right

Quantifying rightsto accept into thérust program

Whenleasinga water righfor five years or les€cology places the full water
quantity diverted or withdrawn into trusthe right is considered exercised while in the
trust program, and is available for exercisifRCW 90.42.080(9andRCW
90.38.020(7).

Ecology determines the amount of water that can be accepted intoytrust
(1) An extent and validity revierequired ifRCW 90.03.38@pplies), OR

(2) The highest use withithe previous fiveiearsbefore the leasgRCW
90.42.080(4, OR

(3) If there has been nonuse of water in the last five years, and the applicant claims
sufficient cause for nense, Ecology will review information provided by the
applicant, to determine if the right is eligible to be excused from relinquishment
underRCW 90.14.14(@1). If the nonuse is excused under a qualifying
exception, then the amount of water that can be accepted into trust is calculated
by looking at the highest use in the most refieetyear period preceding
establishment of a qualifying relinquishment exception (if the exempt period is
less than 5 years, look back from the date the qualifying exceptisn
established)RCW 90.42.080(10)]OR

(4) If there has been nonuse of water in the last five years, and the applicant claims
a qualifying exemption, Ecology will review information provided by the
applicant to determine if the right is eligible for a qualifying®ption from
relinquishment undeRCW 90.14.14() a or d Ecology will calculate the
amount of water eligible to be acquired into trust based on historical beneficial
use[RCW 90.42.080(11)]

Impairment

(1) Forshortterm leasegfive years or legdor instream flowpurpose©OUTSIDE
the YakimaRiver kasin, an impairment analysis is NOT REQUIRERCW

90.42.040(8)

(2) Within the YakimaRiver basin an impairment analysli$ ALWAYS
REQUIRED. Furthernowater rightmaybefii mpai red as to t
Ai njured i n any neaathonzaton RCW0.2804B)G) b y

Public Interest Considerations
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(1) Shortterm leases for instream flow purposes are not subject to public interest
considerationgxcept where a groundater right benefits a streanRCW

90.42.040(8)

(2) Ground water rights leased for the preservation of groundwater are subject to a
public interest test.

6. Documentation

d)

For water rights subject to the Yakima Rivafjudication, file the Order Pendente
Lite approving the trust water transfer and enter the relevant data into WRTS and
the trust water databas&he file should include the following:

(1) Information regarding thacquisition of the water right
(2) Any authorized beneficial water use while the right is in trasd
(3) The date or conditions under which the trust period will expire.

For rights not subject to the YakinRver Adjudication, arOrder or other
instrument maye issued to document teRorttermtrust water right acquisitign
[RCW 90.42.040(2).

(1) Issue a Order accompanied byteust water right reportseeAppendix G)
describing:

¢ Informationregarding the acquisition of the water right

e Any authorized beneficial water use while the right is in trust

e The date or conditions under which the trust period will expire.
(2) Add the TrustWaterRight Report andOrder to the existingvater rightrecord.
(3) Add the trust water right data to the trust water database and WRTS
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Section6 - Acquisition by Long-Term L ease (greater than five years)

A. To process a leaghat is longethanfive years

1. Theright holder completeshe Application to Enter a Water Right into the Trust Water
Right Program

2. Water rights acquired by leaseffive years or greater durati@me subject to
RCW 90.03.380andRCW 90.03.390RCW 90.42.080(3) UNLESS they are #&kima

Basin trust water rights held by Ecology exclusively under RCW Chapter BC%8
which are not subject 8CW 90.03.380RCW 90.38.040(8)

3. Public notice:
a) Must be consistent witRCW 90.03.280
b) The aplicantpays topublish noticeunderRCW 90.03.280

c) Public notice is requiregrior tocreatng atrust water right RCW 90.42.040(9)
unless thdong-term leasds processed exclusively undéhapter90.38RCW.
RCW 90.38.040(5)(byequires public notice occurior toexerci® of thetrust water
right.

d) If SEPA is requiredcombinepublic notice of the SEPA determination with notice of
the trust water right applicatipwhenever possible.

e) In all instances when such notice is requiechlogy mussend notice to:

(1) Potentially affected local governmentsocal governments are defthe as a A ci t
town, public utility district, irrigation district, public port, county, sewer district, or
wat er §90.42t020i(2]t . 0

(2) Appropriate state agencies

(3) Federally recognizd tribal governments within the area
(4) Other interested parties.

f) Affidavits of publication regarding trust water rigtsisouldreceive priority for review
consistent with the priority given the trust water transaction

4. Evaluation Considerations
a) Extentand Validity

(1) Trust water right leaseaare subject tRCW 90.03.380UNLESS they are Yakima
Basin trust water rights held by Ecology exclusively under RCW 90.38, which are
not subject tacrRCW 90.03.380[RCW 90.38.040(§) POL-1200, EVALUATION
OF CHANGES AND TRANSFERS TO WATER RIGHT®rovides policy for
changes of water right.

(2) If alease is to assist in achievingestablishednstream flow and is for a portion
of a water right, then an extent and validity evaluation is not pe€ed on the
portion of the right remaining with the water right holJ&CW 90.42.040(9) An
established instream flow is a minimum or base flow adopted by rule.

Pagel6


http://www.ecy.wa.gov/biblio/ecy07054.html
http://www.ecy.wa.gov/biblio/ecy07054.html
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.380
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.390
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.42.080
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.380
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.38.040
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.280
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.280
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.42.040
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.38.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=90.42.020
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.380
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.380
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.38.040
http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pol1200.pdf
http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pol1200.pdf
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.42.040

(3) POL-1120,WATER RESOURCES PROEAM POLICY FOR CONDUCTING
TENTATIVE DETERMINATIONS OF WATER RIGHTS$provides guidance for
conducting extent and validity evaluations.

(4) GUID-1210, CETERMINING IRRIGATION EFFICIENCY AND
CONSUMPTIVEUSE, provides guidance and examples helpful for calculating the
guantities of water associated with the secondary reach of the trust water right.

b) Quantfying aright to accept into thérust program
When a water right is acquired on a temporary b&sislogy places the full water
quantity diverted or withdrawn into trusthe right is considered exercised while in the
trust program, and is availablerfexercising| RCW 90.42.080(9andRCW

90.38.020(7)

Ecology determines the amount of water that can be acceptetiuistby:
(1) An extent and validity review (requiredRICW 90.03.38@pplies) AND

(2) The highest use within the previous five years before the |Ba3é/
90.42.080(4)]OR

(3) If there has been nonuse of water in the last five years, and the applicant claims
sufficient cause for nense, Ecology will review information provided by the
applicant, to determine if the right is eligible to be excused from relinquishment
underRCW 90.14.14(Q). If the nonuse is excused under a qualifying exception,
then the amount of watendt can be accepted into trust is calculated by looking at
the highest use in the most recent five year period preceding establishment of a
qualifying relinquishment exception (if the exempt period is less than 5 years, look
back from the date the qualihg exceptiorwas establishedRCW
90.42.080(10)]OR

(4) If there has been nonuse of water in the last five years, and the applicant claims a
qualifying exemption, Ecology will review farmation provided by the applicant
to determine if the right is eligible for a qualifying exemption from relinquishment
underRCW 90.14.14(®) a or d Ecology will calculate the amounf water
eligible to be acquired into trust based on historical beneficidRES&/
90.42.080(11)]

This amount cannot be greater than the amount beneficially used in the five years prior
to the leas¢RCW 90.42.080(8andRCW 90.38.020(§) Also, the amount cannot be
greater than the extent and valditetermination.

c) Impairment

An impairment analysis IS REQUIREDrfall long-term leasesin the YakimaRiver

basin no water rignrdmay befi i mpai r ed as tfioi ntjhuerierd eixne racniys
whatever 06 by [REW90.88.0406F Withia the reshof the state, no

water right existing at the time the trust water right is creatagbe impaired RCW
90.42.040(4).

d) Public Interest Considerations:

Longterm leases exercised for any purpose are subject to public interest
consideration§RCW 90.42.040(4)

5. Documentation
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a) Issue a Order accompanied byBust Water Right Repodf Examination(Appendix
G) describing:

(1) Information regarding the acquisition of the water right

(2) Any authorized beneficial water use while the right is in trust

(3) The date or conditions under which the trustipd will expire.
b) Add the OrderandTrustWaterRight Reportto the existing record of the water right.
c) Add the trust water right data to the trust water database and WRTS.
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Section7 - Purchase by theState or with Other Public Funds

1. The application used for purchases isAlpplication to Enter a Water Right into the Trust
Water Right Program

2. Purchases are subjectR&€W 90.03.38WNLESS they are Yakima Basin trust water rights
held by Ecology exclusively under RCW 90.38, which are not subjé&City 90.03.380
[RCW 90.38.040(4) SeeSubsectiorb belowfor considerations and procedusgecific to
permaneny akima Basirtrust water rightsiot subject tacRCW 90.03.380

a) POL-1200, EVALUATION OF CHANGES AND TRANSFERS TO WATER
RIGHTS applies to trust water right acquisitions that are subjeRCi¢/ 90.03.380

b) POL-1120,WATER RESOURCES PROEAM POLICY FOR CONDUCTING
TENTATIVE DETERMINATIONS OF WATER RIGHTSapplies tahe
investigation of the vality and extenof water rights.

c) GUID-1210, DETERMINING IRRIGATION EFFICIENCY ANDCONSUMPTIVE
USE applies to calculating the quantities the secondary reach of the trust watight.

3. PublicNotice
a) Must be consistent witRCW 90.03.280
b) Applicantpays forpublishing noticaunderRCW 90.03.280

c) Inthe Yakima River basirRCW 90.38.040(5)(biequires that public notice occur
prior to exercisng atrust water righprocesse@xclusivelyunder Chapter 90.38
RCW.

d) Publicnotice is required prior toreatinga trust water rightRCW 90.42.040(9)
unless processed exclusively under Chapter IRG@/.

e) Whennotice is required:cology mussend notice to:

(1) Potentially affected local governmeniso c al gover nmentitg ar e d
town, public utility district, irrigation district, public port, county, sewer district, or
wat er d90<2.020 ()]t . o

(2) Appropriate state agencies

(3) Federally recognized tribal governments within the .area
(4) Other interested parties.

f) All proposed changes to adjudicated water rights in the Yakiver basinrequire
public notice pursuant to P€rial Order #12 of the Yakima CounS8uperiorCourt
(AppendixJ).

4. Affidavits of publicationfor trust water rightshouldreceivethe samepriority for reviewas
the trust water transaction.

5. Trust water rights within the Yakimfaiver basin processed exclusively unddrapter90.38
RCW:

a) Extent and Validity:

No water right acquisitioshould be funded if the use of watendt legally
authorized by a valid water righRCW 90.38.030(3) POL-1120,WATER
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http://www.ecy.wa.gov/biblio/ecy07054.html
http://www.ecy.wa.gov/biblio/ecy07054.html
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.380
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http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.280
http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.280
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http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pol1120.pdf

b)

RESOURCES PROGRAM ROCY FOR CONDUCTING TENTATIVE
DETERMINATIONS OF WATER RGHTS, provides guidance for conducting extent
and validity evaluations.

Quantifyingthe Rightfor Usein Trust:

Use theTrust Water Rights Program Guidelin@ology Publication #938) and
GUID-1210, DETERMINING IRRIGATION EFFICIENCY AND CONSUMPTIVE
USEto determine theon-consumptive and consumptive quantiiieshe primary and
secondary reaches, respectively.

Impairment:

An impairment analysis is requireth the YakimaRiverbasin, no water rigetmay
bedi mpaired as tfoi ntjhuerierd eixne racniys emba nonrer wh a
authorizatiofRCW 90.38.040(5)(3)

6. Documenaton.

a)

b)

d)

)
g)

Use theTrust Water Right Repodf Examinatiorform (Appendix G) to document the
trust water right acquisition.

RecordaWater Right Conveyance and Assignment (Quit ClainStatutory

WarrantyDeecht t he appropri at e pfoofefconveyanseioli t or 0
the water ht from thesellerto thestate. If the right is under the jurisdiction of the

Yakima RiverAdjudication,Ecology must filea Motion to Join Ecology to the Court

Claim.

Issue aSupersedindCertificate to document the permanent trust water right acquisition
[RCW 90.42.040(2)RCW 90.38.04(1)].

Issue a supersedingater right documertb the right holder reflecting arportion of
thewater right not acquireby thestate

(1) For certificated water rightsissue é&SupersedingCertificate

(2) For rights documented by a water right claintertificate of changelssue a
Certificate of Trust Water Right AcquisitioffAppendix H)

Certificate(s) are recorded with the County Auditor in accordance with
RCW90.03.330andPRO1000, WATER RIGHTS ADMINISTRATION
PROCEDURE

(1) TheTrustWaterRight Certificate is recorded atate expense;

(2) The water right holder pays to recomlyacertificate issued to documehg portion
of awater rightretaired

File the Certificaten the appropriate water right file
Update the Water Right Tracking System (WRTS) and Trust Water Right database.

7. Tax Liability for Permanent Acquisitions

a)

Permanent acquisition of water riglrisexchange for some consideration, whether
monetary or otherwise, should be processed in accordancER@1i050,
PROCEDURE FOR NOTIFICATION OF WATER RIGHT ACTIONS TO THE
DEPARTMENT OF REVENUE
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Section8 - Donation of a Water Right

Theproposedise of the prospective trust water rigetermines how werpcessing a doned
water right

1. If the donation is for instream flopurposesproceed tcubsection 8A, Procedures for
Donations fornstreanFlow Purposes

2. If the donation is for a purpose other than instream flow, procesubsection8.B,
Procedures fobonation ofWaterRights forPurposether than nstreamFlow.

A. Procedures for Donations for Instream Flow Purposes

1. Applications:

(a)Donors must completie Application to Enter a Water Right into the Trust Water Right
Program Applicants for donations undéRCW 90.42.080(1)(bdr RCW 90.38.020(1)(b)
must als@rovide informatiordocumenting their water use for the most re@estyear
period.

(b)No applicationfee is required for donations of trust water rights
[RCW 90.03.470(3)(c)(D).

2. PublicNotice:

a) Public notice is required for all donations whikay are created except for those that
are managed exclusively under Chapter 90.38. RER'C\W 90.38.040(5)(b) and (c)
andRCW 90.42.040(5) and (B)

b) Ecology mussend notice tfRCW 90.42.040(5)(b)]

(1) Potentially affected local governments o ¢ a | gover nmentitg, are d
town, public utilitydistrict, irrigation district, public port, county, sewer district, or
wat er 90.42t020i(p t . O

(2) Appropriate state agencies

(3) Federally recognized tribal governments within dinea
(4) Other interested parties.
c) For donationsgovernmental noticemaybe maddoy email.
3. Processingonations forlnstreamFlow Purposes

d) Ecology processesdationsunderone or more of the following:
RCW 90.38.020(1)(b)(3), (4) (5), or (7), or RCW 90.38.040(5)(a)(b). (c),
RCW9042.040 RCW 90.42.080(1)9), (3). (4).(5),and Q).

e) Extent and Validity:

(1) The provisions o0RCW 90.03.38@ndRCW 90.03.39@lo not apply to donations
for instream flow purposesr to preserve surface or groundwater resoymRe3N
90.38.040(6pndRCW 90.42.080(3)

(2) If a portion of a water right donatdandit will help achieve anadoptednstream
flow, then an extent and validity evaluatit/NOT performed on the portion
retained bythe water right holddRCW 90.42.040(9)
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f) When qiantifying awater rightto accept into thérust programdonations for instream
flows are limited to the highest use within the previous five years, less any quantity of
water that will be used by the donor for any other purpBs8/ 90.42.080(4)

RCW 90.38.020(4)

Ecology determines the amount of water that can be accepted intoytrust

(1) The highest use within the previous five years feethedonationfRCW
90.42.080(4)]OR

(2) If there has been nonuse of water in the last five years, and the applicant claims
sufficient cause for nense, Ecology will review information provided by the
applicant, to determine if the right is eligible to be excused from relinquishment
underRCW 90.14.14(Q1). If the nonuse is excused under a qualifying exception,
then the amount of water that can be accepted into trust is calculated by looking at
the highest use in the most rectwe year period preceding establishment of a
qualifying relinquishment exception (if the exempt period is less than 5 years, look
back from the date the qualifying exceptigas establishedRCW
90.42.080(10)]OR

(3) If there has been nonuse of water in the last five years, and the applicant claims a
qualifying exemption, Ecology will review information provided by the applicant
to determine if the right is eligible for a qualifyingeawmption from relinquishment
underRCW 90.14.14(®) a or d Ecology will calculate the amount of water
eligible to be acquired into trust based on historical beneficidRE&/
90.42.080(11)]

(Exercise of the trust water right for instream flow purposes is not required to
prevent relinquishment of the donated water right accepted into/MrP
[RCW90.42.040(6]). )

(5) The following materials should be reviewed to verify @éineount ofwater use in
thefive years prior to the donation:

e The application form

e The supplemental informaticghowingwaterdiversion or beneficial use rates
and quantities

¢ Any readilyavailable aerial photographi¢ology recordszoogle or
Microsoft)

e Readily avail able public records, suctlt
g) Impairment

(3) An impairment analysis isot requiredprior to acceping adonation
[RCW90.38020(1)(b)andRCW 90.42.080(1)(B)

(4) Within the YakimaRiver basin, trust waterights managed exclusively under
Chapter90.38RCW, an impairment revievis performed prioto their exercise.
[RCW 90.38.40(5)(@ andRCW 90.38.90p No water ri ghts ma
to their exerciseo or fAinjured RCW any m
90.38.040(5)(8)

(5) NotwithstandingSubsections (1) and (Zbove claims of impairment require
Ecology to performimpairmentevaluations
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e Claims of impairment against a trust water right may be made by other water
right holders when the trustater right is exercisedRCW 90.38.020(4and
RCW 90.42.080(4)

e If Ecology findsthatuse of a trust water right has impairepre-established
water right, the trust water right must be modified or terminated to eliminate
the impairmenfRCW 90.42.040(4)

e If necessary to resolve impairment to an existing water rigialogy will
modify the trust water right consistent with Sectidh

h) Public Interest Considerations:

(6) Temporary and permanermhtions for instream flow purpcs® accordance
with RCW 90.42.080(1)(bareNOT subject to public interest considerations
[RCW90.42.0408)]

(7) Donations for instream flow purposes held exclusively uiepter90.38RCW
within the YakimaRiver basin areNOT subject to public interest considerations
HOWEVER,wherean approvehapter 90.82 RCWatershed plan (currently
WRIA 37 and 38)alls foracquiring trust water rights in an area, the acquisition
shall be consistent with that plemthe extent practicable and subject to legislative
appropriatiofRCW 90.38.040(3)

2. Documentation

a) Temporary donations are acknowledged in letter form similar in content to the attached
template( Ap p e Rod)i,x tih Ordery ay dtheminstrumentThe letter must
contain an explicit statemeafEc ol ogy6s accept antothetrustf t he
program This letteris notproof of the validity or quantity of the water right.

b) Permanent donations:

(1) Record aVater Right Conveyance and Assignment (Quit ClainStatutory
Warranty Deed at the appropri&@euntyAu d i tOfficed Bhisservesas
evidence of conveyance of the water right from the donor tetdite If the right
is under the jurisdiction of the Yakima River Adjudicatiariyiotion to Join
Ecology to the Court Claim is required.

(2) Isswe aSupersedindgCertificate ofWaterRightif the trust water righbriginates
from aCertificate ofWaterRight; or,

(3) Issue Lertificate of Trust Water Right AcquisitiqAppendix H-- Templaté if
the right is documented bywaaterRight Claim or Certificate ofChangeconsistent
with PRO-1000, WATER RIGHTS ADMINISTRATION PROCEDUREThe
Certificate of TrustWaterRight should be filed and recardagainst the parcel
numberwith the original point of diversion

3. A donated water righdoes noneedto be exercised while it is in the TWRP.

4. Instream flow trust water donations may be eligibleaftederal income tax deduction
[RCW 90.38.020(5pndRCW 90.42.080(1)

Advise he water right donor that thpermanentionation of a water right for instream flow
purposesnaybe tax deductible[RCW 90.42.080(7)

B. Procedures fobonation ofWaterRights forPurposether thannstreanFlow.
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1. The application used for donations or gifts is Application to Enter a Water Right into the
Trust Water Right Program

2. No applicationfee is required for donations of trust water rigiRE€W 90.03.470(3)(c)(I).
3. PublicNotice:

a) Public notice must be made when the trust water right is creR€u\[90.42.040(5)
Public notices required tawomply withRCW 90.03.280 howeverfor donationst
may be posted on Ecol ogyo0s Thepolce shoud r at her
clearly state that the purpose is to establish a trust water rigicnde thepurpose
of use place of use, pot of diversion, and other relevant information

b) If the donation is madenderRCW 90.38.020(1)(apnd the water right within the
YakimaRiver basin is managed exclusively und&napter90.38RCW, public notice
is not required prior to creation but must be made prior to exercise of the trust water
right.

4. Extent and Validity

a) Trust water right donatedfor purposes other than instream flows are subject to
RCW 90.03.380 UNLESS held by Ecology exclusively undenapter90.38RCW
[RCW 90.38.040() POL-1200, EVALUATION OF CHANGES AND
TRANSFERS TO WATER RIGHTSprovides policy for changes of water right.

b) POL-1120,WATER RESQJRCES PROGRAM POLICYOR CONDUCTING
TENTATIVE DETERMINATIONS OF WATER RIGHTS$provides guidance for
conducting extent and validity evaluations.

c) GUID-1210, DETERMINING IRRIGATIONEFFICIENCY AND CONSUMPTIVE
USE, provides guidance and examples helpful for q@@ng thewater consumptively
used and the associated conveyance and application losses.

5. Quantifying the water righto accept into thérust program

a) Thetemporary trustvater right may be exercisegb to the full extent of the right
[RCW 90.42.080(9andRCW 90.38.020(1) For permanettrust water right
donationsthe determination of extent and validity of the donated water, tigrtg the
guidance irSubsection 4 aboveletermines quantities

6. Impairment:

a) An impairment analysis is requir€@CW 90.03.380) UNLESS the donation is held
by Ecology exclusively unde€Zhapter©90.38RCW.

b) If another water right holder files a claimiofpairment after the trust water right is
exercised:

(1) Ecologywill investigate the allegation

(2) Use of thetrust wateright may cease dre modified to avoid the impairment
[RCW 90.42.040(4)RCW 90.38.020(4)

B)Ecol ogybés decision regarding the allega
decision.

7. Public interest
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Public interests a consideration faall water right donations for purposes other than for
instream flow purposd®RCW 90.42.040(4) UNLESS held by Ecology exclusively under
Chapter90.38RCW. Yakima River basin trust rights under Chapter 90.38 RIG\Wot
require consideration of public interest priorcteating or exercisinthetrust water right.

8. Documentation:

a)

b)

Temporary donations are acknowleddpth letter similar in content to the attached
templ at e ROAp p ¢ ®idey gribtheaimstrumentThe letter must
contain an explicit statemeofEc ol ogyds acceptance of
water rights programAcceptance of the donatias not evidence of the validity or
quantity of the water right.

Permanent donations:

(1) Record a Water Right Conveyance and Assignment (Quit Clai®fatutory
Warranty Deed at the appropri&@euntyAu d i tOfficed Bhis servess
evidence of conveyance of the water right from the donor tetdite  If the right
is under the jurisdiction of the Yakima River Adjudicatiomation to Join
Ecology tothe Court Clainis required.

(2) Issue &upersedindgCertificate ofWater rightif the trust water righoriginates
from aCertificate ofWaterRight.

(3) Issue LCertificate of Trust Water Right AcquisitigAppendix H-- Templat@ if
the right is documented/ta WaterRight Claim or Certificate ofChange.The
certificate describes the trust water right and should be issued consisteRR@ith
1000, WATER RIGHTS ADMINISTRATIONPROCEDURE TheCertificate of
TrustWaterRight should be filed and reca¥dagainst the parcel number
containing theoriginal point of diversion
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Section9 - Water Right Acquisitions through Water Savingsldentified when
Processing amApplication for Change

1. Ecology may identify incidental water savings when it proceasegpplication for change
underRCW 90.03.380RCW 90.03.390or RCW 90.44.100 Theapplicant may place the
identified savingsnto the Trust Water Right Program.

2. If interest is showrthe applicanshouldthenbeadvised tdil e an Application to Enter a
Water Right into the Trust Water Right Program.

3. If offered, thewater right can bplaced into the trust progratinrough theprocedures in
Sections 4 through 8lepending orthe type and nature of the acquisition.
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Section10 - Modification or Extensionof an Existing Trust Water Right:

A. Modification:

Trust water rights are created as a result of agreements that convey water right to Ecology on a
temporary or permanent basiEven when permanent, the agreements may not be

unconditional. If conditions change or if Ecology or the original water right holder invokes a
condition of the agreement, modification of the trust water right may be appropriate. In some
cases, such aghere exercising a trust water right impairs another water right, Ecology is
directed to resolve impairment from exercising a trust water right by modifying the trust water
right.

RCW 9042.040(4)andRCW 90.38.020(4and (6)provide authority to modify trust water

rights. The procedures used for modifying a trust water right are the same procedures used to
create thérust water righ{see Sections 4 through. 8)etermine what type of process swesed

to create the trust water riglaind follow the samprocedures for public notice and changing the
water rightsas appropriate

B. Extension

1. Requests to extend shdermleasegSection 5)Jong-term lease¢Section 6)pr temporary
donationgSection 8) must be processed prior to expiration of the previous lease or
temporary donation.

2. If the lease or temporary donation agreemeniiod lapsed, a new trust water right
application is not required.

3. If alease agreement is renegotiated and extended in accordance withdingg r o gr a moé s
rules, then public notice should be completed in accordance ulide&ion5.3 or
Sub<ection 63.

4. If exterdinga temporary donation igquested by letter, a new trust water right application
is not required.Review of the request should be complgiedSection 8including public
notice if the trust water right is to be exercis&diblic notice should be completed in
accordance with #hprocedures in @sction 8A.3 or Subsection 8.B3.

5. After public noticeEcology may decide whetht&y extend the lease or donatidnclude the
decision in detter sent to the party requesting the extension and to anyone who commented
in response to the public notic&he letter ign the form ofan Order and should include
appropriate appeal language.
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Section 11 - Trust Water Right Data

A. Record all water right applications, transactions, and stages of progress in the WRTS database.

H

1.

The WRTS tracker will give a unique identification number to each trust water form or
Application to Transfer Water into the Trust Water Right Program, and enter it into the
WRTS database.

Stages and progress (such as publication of the public notice) will be tracked in the WRTS
database. :

Trust Water Right Acquisition Data

1.

The Trust Water Right Coordinator (or other delegated party) creates a new record in the
Trust Water Right database (or, the Interim Trust Database) once Ecology issues the letter
acknowledging a donation or the Report of Examination for the transfer. When applicable,
this record identifies the intended final recipient of public money, such as Water Right
Owner or Former Water Right Owner. Organizations such as the Washington Water Trust,
Washington Rivers Conservancy, or the Walla Walla Water Alliance may be entered as
Trustee for the water right owner/payee.

The Trust Water Right Coordinator enters other details and data pertaining to the trust water
right into the database.

The Database Funds Administrator enters funding information related to trust water right
acquisitions into the database. Through coordination with the regional trust water right
coordinator, the database funds administrator will enter the amount and source of funding
for the trust water right.

Ken Slattery, Program Manager
Water Resources Program
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Appendix A
Checklist for Trust Water Right Application Review

Usethis checklistto determinecompleteness of Trust Water Right Application

APPLICATION TO ENTER A WATER RIGHT INTO
THE TRUST WATER RIGHT PROGRAM

A. Process to review a trust water application upon filing

Instructions provided with the form are to aid applicants. Additional information for staff
advice to right holders and for internal review of the form is as follows:

1 Applicant Information(Section 1)

a) The water right holder or the person that is to ultimately receive public moneys
should be identified as the applicant.

b) If the application is being submitted by a third party, such as the Washington Water
Trust, on behalf of the water righblder or the person that is to ultimately receive
public moneys, that entity should be identified as the contact for the application.

2 Water Right Informatior{Section 2)

a) The water right document number (i €ertificate,Claim, etc.) that has been
idenified may be either the number contained within the water right document (as
requested within the forms instructions or a data related control nunfaar
clarity to the public, the number that is contained within the water right document
should be usetbr processing the water right through public notice and contained in
other documentation.

b) Wit hin the fichecko boxes | ocated through

(1) Confirm that the applicant has affirmed ownership of the water right or that
owner signatures have been obéain

(2) Confirm that the water right is not associated with an irrigation district that
requires their permission to proceed.

(3) If the water right has not been exercised during the pasy&aes;
For donations that assist in providing instream flows, the extent of the water
right quantified within trust cannot exceed the extent to which the water right
was exercised during the fayears prior to the donatigirRCW 90.42.080(4)),
exceptfor rights subject to certain narse exceptionshe amount of water
eligible to put into trust will be calculated by looking at thghest use in the
most recent 5 year periqulior tothe date wan nonuse was excuseuhd for
municipal anchydropowerightsthe amount of water eligible to be acquired
shall be based on historical beneficial y&CW 90.42.080(1pand (11)]

e Forleases, the extent of the water right quantified within trust cannot exceed
the extent to which the water right was exercised during they&eaes prior
to the leaseRCW 90.42.080(§) except for rights subject to certain Rose
exceptionsthe amount of water eligible to put into trust will be calculated
by looking at thehighest use in theost recent 5 year perigulior tothe
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date when nonuse was excusaa] formunicipal anchydropowerrights
the amount of water eligible to be acquired shall be based on historical
beneficial usefRCW 90.42.080(1Pand (11)]

(4) Evidence as to the extetat which the water righhas been exercised should be
submitted at the time thErustWaterRight Application is filed. Potential
evidence includes

e Water measuring records

e Pump electrical consumption records
e Direct observation

e SeePOL-1120for additionalguidance.

How is water to be made available for trug&ection 3)
a) This section is intended to provide additional detail related to the type of acquisition
indicated within the check boxes.
b) Thissection is to explain the actions that will be taken to make water right available
for trust.
c) This section becomes the basis for the quantification of the trustable water right.

Purposeof Use: (Section 5Part B

a) The processing requirements of the truater right transaction can vary according
to the nature of the purpose while the water right is in trust.

b) The water quantities to be placed into trust may be tentative pending additional
evaluation and project planning to be accomplished

Placeof Use: Proposed (Section ®art B

a) A water body or other place that is expected to benefit while the water right is in trust
should be identified.

b) Whenever possible, a surface water body that is to benefit from placing a water
right into trust should be identifie
Signatures (Section 8) Makeure that alfequired signatures are present.

Office use only boxesThese boxes are provided for processing purposes
a) Upper box, page one

(1) Each trust water right application must be assigned a unique number and
recorded wthin this box.

(2) Fees
¢ No feeis required for any trust water right transaction under the following
circumstances:

0 An application to process a change relating to donation of a trust water
right to the statfRCW 90.03.470(3)(c)(})
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0 An application to process a change whenDepartment otherwise
acquires a trust water right for purposes of improving instreansfew
for other public purposg&RRCW 90.03.470(3)(c)(i])

e A $50.00 feds required if the trust water acquisition does not meet the
circumstances dRCW 90.03.470(3)(cand the transaction is subject to

RCW 90.03.380

(3) Trust water right acquisitions can be subject to the State Environmental Policy
Act (SEPA). Acquisitions are not exgt from SEPA if they are of water
quantities exceeding:

¢ One cubic foot per second of surface water
e 2,250 gallons per minute of ground water.

e Water quantities for SEPA are determined by adding together all water rights
subject to acquisition through angopect that makes the water available for
trust.

e If the application is not exempt

0 The applicant should submit a checklist

0 The region supervisor must make a determination regarding SEPA
* Determinatiorof Non-significance
* Mitigated Determinatiorof Non-significance
* Environmental Impact Statement

b) Lower box, page one
(1) The number of the water right from which the trust water is derived is entered.

(2) The file number of the trust water right application is entered. Alternatively,
this box may be used to identifycantract number under which payment of
state funds may be made.

c) Lowerbox, page three: This box is used if it is necessary to return the application
for completion

Process to certify a trust water right.

UseAppendixH

Templatefor Certificateof Trust Water Right Acquisitigrio document the perament
acquisition of any water right that is based upon a regisweagd Right Claim or a
previausly issuedCertificate ofChange.

. File Archiving

Trust water right files are archived through the same process as are other water right files
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1 This matrix contains only summary information to help distinguish among each transaction type. Refer to Sections8fthrepetific guidance, processes, and considerations that apply to each

Appendix B
Summary

Matrix of Trust Water Transaction Type&ocessesandConsiderations

transaction type. The summary information for the YakiBaain trust water rights applies to transaction that are acquired and marelysid/elyunder RCW 90.38.

Purchase (permanent
acquisition) and federal
contracts

ShortTerm lease (does not
exceed fiveyeass in duration)

Long-Term Lease (a period
that exceeds fivgears)

Donation

Water Conservation Project

Source of Trust

Permanent acquisition of al
or part of a water right.
[RCW 90.42.080(1)(a);
RCW 90.38.020(1)(a)]

ShortTerm lease of all opart
of a water right. [RCW
90.42.080(1)(a); RCW
90.38.020(1)(a)]

Long-Term lease of all or part
of a water right. [RCW
90.42.080(1)(a); RCW
90.38.020(1)(a)]

Water Right holder donates all or
part of a water right. [RCW
90.42.080(1)(b); RCW
90.38.0201)(b)]

StatewideConveyance of all or a
portion of net water savings of wate
rights existing as of July 28, 1991.
TWR results from operational or
system improvements. [RCW
90.42.080(1)(a)];

eI (R ! Yakima Basin In exchange for
financial assistance, water user
shall convey to Ecology trust water
rights resulting from the assistance
[RCW 90.38.030(1)]
Application to Enter a Application to Enter a Water Application to Enter a Water | Application to Enter a Water Right | Consolidated Application for
Application Water Right into the Trust | Right into the Trust Water Righ| Right into the Trust Water into the Trust Water Right Program| Irrigation Efficiencies Grants
Water Right Program Program Right Program Program/Trust water Rights Progra|
Statewide Consistent with | Statewide Notice is required Statewide Notice isrequired Statewide Notice is required prior | Staewide Consistent with
90.03.280 and prior to prior to creation of the TWR. consistent with 90.03.280 and| to creation of the TWR. [RCW 90.03.280 and prior to creation of
creation of the TWR. [RCW 90.42.040(8)] prior to creation of the TWR. | 90.42.040(5) ad (8)] the TWR. [RCW 90.42.040(5)]
[RCW 90.42.040(5)] Insteal of using a newspaper, | [RCW 90.42.040(5)] Insteadof using a newspaper, the | Yakima Basin Notice is not
Yakima Basin Notice is the notice may be posted on Yakima Basin Notice is not notcemayb@ ost ed on required until the TWR is exercised
Noticei Public not required untilthe TWR | Ec ol ogy 6 s we b s| required until the TWR is website, and local governments mg [RCW 90.38.040(5)(b) and (c)]

and Agencies

is exercised. [RCW
90.38.040(5)(b)]

governments may be notified b
email.[RCW 90.42.040(5)(c)]
Yakima Basin Notice is NOT
required until the TWR is
exercised. [RCW

90.38.040(5)(c)]

exercised. [RCW
90.38.040(5)(b)]

be notified by emai[RCW
90.42.040(5)(c)]

Yakima Basin Notice is not
required untilt he TWR is exercised

[RCW 90.38.040(5)(b) and (c)]
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Purchase (permanent
acquisition) and federal
contracts

ShortTerm lease (does not
exceed fiveyeass in duration)

Long-Term Lease (a period
that exceeds fivgears)

Donation

Water Conservation Project

Extent and
Validity of Water
Right

Statewide Extent and
validity basel on RCW
90.03.380.

Yakima Basin Extent and
Validity not required, but
must be a valid right. [RCW
90.38.030(2), and
90.38.040 (6)]

Statewide Not more than the
lesser of : 1) Extent and validit]
based on RCW 90.03.380,(#R
the highest use within the
previous five years before the
leasefRCW 90.42.080 (5) and
(8)], —OR

3) for rights subject to certain
norruse exceptionsghe amount
of water eligible to put into trust
will be calculated by looking at
the highest use in the most
recent 5 year periogrrior to the
date when nonuse was excuse|
[RCW90.42.080 (10)],0R

4) for municipal and
hydropower rights the amount
of water eligible to be acquired
shall be based on historical
beneficial use[RCW
90.42.080 (11)]

Yakima Basin Must be a valid
right. [RCW 90.38.030(2)]

Statewide Not more than the
lesser of :1) Extent and validit
based on RCW 90.03.380, OH
2) the highest use within the
previous five years before the
lease[RCW 90.42.080 (5) and
(8)], —-OR

3) forrights subject to certain
non-use exceptionshe

amount of water eligible to put
into trust will be calculated by
looking at the highest use in
the most recent 5 year period
prior to the date when nonuse
was excused RCW90.42.080
(11)],OR

4) for municipal and
hydropower rights thamount
of water eligible to be acquireq
shall be based on historical
beneficial use [RCW
90.42.080 (11)]

Yakima Basin Must be a
valid right. [RCW
90.38.030(2)]

Statewideand Yakima Basiffior
Instream Flow RCW 90.03.380
DOES NOT apply; therefer a
determination of extent and validity
is not applicablefRCW 90.42.080
(4) and (5), and RCW 90.38.040(6)
However, quantification of the
donation is based upoh) the
highest use within the previous five
years before the leas®, for rights
subject to certain neose
exceptionsthe amount of water
eligible to put into trust will be
calculated by looking at the highest
use in the most recent 5 year perio
prior to the date when nonuse was
excused[RCW 90.42.080 (10)],

OR

3) for municipal and hydropower
rights the amount of water eligible t
be acquired shall be based on
historical beneficial usefRCW
90.42.080 (11)] Statewide For all
other purposes, extent and validity
based on 1) RCW 90.03.380. [RCW
90.42.080(5)]OR, 2) for rights
subject to certain nense
exceptionsthe amount of water
eligible to put into trust will be
calculated by looking at the highest
use in the most recent 5 year perio
prior to the date when nonuse was
excused[RCW 90.42.080 (10)],
OR, 3) for municipal and
hydropower rights the amount of
water eligible to be acquired shall b
based on historical beneficial use.
[RCW90.42.080 (11)]

Yakima Basin RCW 90.03.380
DOES NOT apply; therefore, a
determination of extent and validity
is not appliable. [RCW

90.38.040(6)]

Statewide May require evidence of
a valid water right. [RCW
90.42.030(2)]

Yakima Basin Must be a valid
water right. [RCW 90.38.030(2)]
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Purchase (permanent
acquisition) and federal
contracts

ShortTerm lease (does not
exceed fiveyeass in duration)

Long-Term Lease (a period
that exceeds fivgears)

Donation

Water Conservation Project

Impairment
Analysis

Statewide Prior to
authorizing change of
purpose. [RCW 90.03.380]
andexercising the TWR.
[RCW 90.42.040(4)]
Yakima Basin Prior to
exercising the TWR. [RCW
90.38.040(5)(a)]

Statewide When requested
RCW 90.42.080(8)] *¥akima
Basin NOT required prior to
creation or exercise. [RCW
90.38.040(5)(c)]

Statewide Prior toauthorizing
change of purpose. [RCW
90.03.380] and exercising the
TWR. [RCW 90.42.040(4)]
Yakima Basin Prior to
exercising the TWR. [RCW
90.38.040(5)(a)]

Statewide Prior to exercising the
TWR. [RCW 90.42.040(8)]

Yakima Basin Prior to exercising
the TWR. [RCW 90.38.040(5)(a)]

Statewide Prior to exercising the
TWR. [RCW 90.42.040(4)]
Yakima Basin Prior to exercising
the TWR. [RCW 90.38.040(5)(a)]

Quantification of
Water Placed in
Trust

Statewide Quantify using
extent of validity. [RCW
90.03.380]

Yakima Basin Quantify
using extent of validity.
[RCW 90.03.380] ?
Schedule of net water
savings. [RCW
90.38.040(4)]

Statewide Not more than the
lesser of: 1) Not more than the
greatest water use within the
five-years prior to the trust
waterlease, less any water use|
by the right holder. [RCW
90.42.080(8)] , AND

2) for rights subject to certain
nortuse exceptionshe amount
of water eligible to put into trust
will be calculated by looking at
the highest use in the most
recent 5 year periogrrior to the
date when nonuse was excuse|
[RCW90.42.080 (10)],0R

3) for municipal and
hydropower rights the amount
of water eligible to be acquired
shall be based on historical
beneficial use[RCW
90.42.080 (11)]

Yakima Basin Not more than
thegreatest water use within thy
five-years prior to the trust
water lease, less any water use
by the right holder. [RCW
90.38.020(6)]

Statewide Not more than the
lesser of: 1) the quantities fron
the extent and validity
determination AND2) the
greatest water use within the
five-years prior to the lease,
less any water used by the rig
holder. [RCW 90.03.380 and
RCW 90.42.080(8)PR, 3) br
rights subject to certain nen
use exceptionghe amount of
water eligible to put into trust
will be calculated by looking a
the highest use in the most
recent 5 year period prior to
the date when nonuse was
excused[RCW90.42.080
(20)], OR,4) for municipaland
hydropower rights the amount
of water eligible to be acquire(
shall be based on historical
beneficial use[RCW
90.42.080 (11)]

Yakima Basin No more than
the greatest water use within
the five-years prior to the trust
water lease, less any water
used by the right holder.

[RCW 90.38.020(6)]

Statewideand Yakima Basin
Instream 1) Permanent and
temporary donations for instream
flows are limited to the greatest
water use within the fivgears prior
to the donation, less any water
retained by theahor. [RCW
90.42.080(4) , RCW 90.38.020(4)
and (7)],0R,

2)for rights subject to certain non
use exceptionghe amount of water
eligible to put into trust will be
calculated by looking at the highest
use in the most recent 5 year perio
prior to the da& when nonuse was
excused[RCW90.42.080 (10)],

OR

3) for municipal and hydropower
rights the amount of water eligible t
be acquired shall be based on
historical beneficial usefRCW
90.42.080 (11)]

Statewide For all other purposes,
guantificaton is based on extent an
validity. [RCW 90.42.080(5)] ,

Add 2) and 3)

Yakima Basin For all other
purposes, fll extent of the right

[RCW 90.38.020(7)]

Statewide Net water savings create
by the water conservation project a|
determined by the statedthe right
holder prior to funding. [RCW
90.42.030(2)]

Yakima Basin In exchange for
financial assistance, water users
shall convey to Ecology trust water
rights resulting from the assistance
[RCW 90.38.030(1)] Schedule of n¢
water savings. [RCW 90.3810(4)]
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Purchase (permanent
acquisition) and federal
contracts

ShortTerm lease (does not
exceed fiveyeass in duration)

Long-Term Lease (a period
that exceeds fivgears)

Donation

Water Conservation Project

Public Interest
Evaluation

Statewide Must not impair
the public interest. [RCW
90.42.040(4)]

Yakima Basin Consistent
with adopted watershed
plan, if practicable. [RCW
90.38.040(3)]

Statewide Not a consideration.
[RCW 90.42.040(8)]
YakimaBasin Consistent with
adopted watershed plan, if
practicable. [RCW
90.38.040(3)]

Statewide Must not impair
the public interest. [RCW
90.42.040(4)]

Yakima Basin Consistent
with adopted watershed plan,
practicable. [RCW
90.38.040(3)]

Statewide For instream flow, not a
consideration. [RCW 90.42.040(8)]
For donations for other than
instream flows, public interest
evaluation is required prior to
creation. 90.42.040 (4) (a) &(c¢)
Yakima Basin Consistent with
adopted watershed plan, if
practicable[RCW 90.38.040(3)]

Statewide Must not impair the
public interest. [RCW 90.42.040(4
State shall obtain public benefits
[RCW 90.42.030(1)]

Yakima Basin Consistent with
adopted watershed plan, if
practicable. [RCW 90.38.040(3)]

Quantification of

Statewide Must not exceed
historic water right less
water placed into Trust

Statewide Must not exceed
historic water right less water
placed into Trust RCW

StatewideMust not exceed
historic water right less water
placed into Trust RCW

StatewideMust not exceed historic
water right less water placed into
Trust RCW 90.42.080(8)

Statewide Must not exceed historic
water right less water placed into
Trust RCW 90.42.030(2)

Water Right [RCW 90.03.380(1)] 90.42.08(8) 90.42.080(8) Yakima Basin Must not exceed Yakima Basin If leased, must not
Remaining with YakimaBasin Same as Yakima Basin Must not exceed| Yakima Basin Must not most recent &r use, less water exceed most recentyf use,less
Right Holder statewide. most recent §r use, less water | exceed most recenty use, placed into Trust. [RCW water placed into Trust. [RCW
placed into Trust. [RCW less water placed into Trust. | 90.38.020(4) and (7)] 90.38.020(6) and (7)]
90.38.020(6) and (7)] [RCW 90.38.020(6) and (7)]
Statewide Trust Water Statewide Trust Water Right Statewide Trust Water Right | Acknowledge by letter. If the TWR | Statewide Trust Water Right Report
Right Reportwith Order Report with an Order ROE Reportwith an Order ROE is to be authorized for a new purpoy with and Order.ROE [RCW
Decision ROE. [RCW 90.03.380 [RCW 90.03.380 (1)] [RCW 90.03.380 (1)] of use a Trust Water Right Report | 90.42.040(2)] _
Document )] Yakima Basin Trust Water Yakima Basin Trust Water issued [RCW 90.42.040(2)] Yakima Basin Trust Water Right

Yakima Basin Trust Water
Right Reportwith Order.
ROE[RCW 43.27A.190(6)]

Right Reportwith Order.ROE
[RCW 43.27A.190(6)]

Right Reportwith Order.ROE
[RCW 43.27A190(6)]

Yakima Basin: Acknowledge by
letter.

Reportwith Order.ROE [RCW
43.27A.190(6)]

Final Document
to the Trust Water
Right Program
and to the Right
Holder

Statewide Trust Water
Certificate. Superseding
Certificate or Certificat of
Change to right holder for
any remainder of the water
right. RCW 90.42.040(2)
Update the deed.

Yakima Basin Same as
above. [RCW 90.38.040(2)]

Statewide Trust Water
Certificate. Contract
Agreement signed by the water|
right holder and the Water
Resarces Program. [RCW
90.42.040(2)]

Yakima Basin Follow
Acquavella PTO #6 and 12.

Statewide

Trust Water Certificate.
Contract Agreement signed by
the water right holder and the
Water Resources Program.
[RCW 90.42.040(2)]

Yakima Basin Same as
statewideunless Acquavella
procedures supersede. [RCW
90.38.020(2)]

Statewide For permanent donations
a Trust Water Certificate is issued t
the State of Washington and a
Superseding Certificate or
Certificate of Change is issued to tl
donor for any remaindeif the water
right.

For temporary donations, the
acknowledgement letter. [RCW
90.42.040(2)]

Yakima Basin For permanent, samg
as statewide unless Acquavella
procedures supersede. For
temporary, follow Acquavella PTO
#6 and 12.

Statewide For permanent
acquisitions, a Trust Water
Certificate is issued to the State of
Washington and a Superseding
Certificate or Certificate of Change
is issued to the water right holder fq
any remainder of the water right.
For temporary donations, the
acknowledgement letter. [RCW
90.42.040(2)]

Yakima Basin For permanent, samg
as statewide unless Acquavella
procedures supersede. For
temporary, follow Acquavella PTO
#6 and 12.
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Purchase (permanent
acquisition) and federal
contracts

ShortTerm lease (does not
exceed fiveyeass in duration)

Long-Term Lease (a period
that exceeds fivgears)

Donation

Water Conservation Project

Exercise of Trust
Water Right

Statewide A right acquired
for instream flow purpses
must be exercised
accordingly. [RCW
90.42.080()(a)] & (2)] The
right will be considered to
be exercised when created
RCW 90.42.040 (4) (c)
Yakima Basin Ecology
may make arrangements td
exercise to the fullest exten
possible [RCW
90.38.020(2)]

Statewide A right acquired for
instream flow purposes must bg
exercised accordingly. [RCW
90.42.080(1)(a)] The right will
be considered to be exercised
when created. RCW 90.42.040
4) (©)

Yakima Basin Ecology may
make arrangements to exercise
to the fulest extent possible
[RCW 90.38.020(2)]

Statewide A right acquired

for instream flow purposes
must be exercised accordingly
[RCW 90.42.080(1)(a)] The
right will be considered to be
exercised when created. RCW
90.42.040 (4) (c)

Yakima Basin Ecologymay
make arrangements to exercig
to the fullest extent possible
[RCW 90.38.020(2)]

Statewide Shall be held or
authorized for beneficial public use
[RCW 90.42.040(1) ] The right will
be considered to be exercised whe|
created. RCW 90.42.040 (4) (c)
Yakima Basin Ecology may make
arrangements to exercise to the
fullest extent possible [RCW
90.38.020(2)]

Statewide Public benefits to be
obtained to be at least comparable
public moneys expended.
[90.42.030(1) RCW]

Yakima Basin Exercised to théull
extent possible [90.38.020(2) RCW,

Modification of a
trust water right

Statewide Consistent with
the purposes associated
with public funding. To
obtain the maximum net
benefits [RCW
90.54.020(2)]

If impairment is found
while exercising the
TWR.[RCW 90.42.040(4)]

Statewide Consistent with the
purposes associated with publi
funding. To obtain the
maximum net benefits. [RCW
(90.54.020(2)]

If impairment is found while
exercising the TWR. [RCW
90.42.080(8)]

Statewide Consistent with the
purposesssociated with
public funding. To obtain the
maximum net benefits [RCW
90.54.020(2)]

If impairment is found while
exercising the TWR. [RCW
90.42.040(4)]

Statewide To obtain the maximum
net benefits [RCW 90.54.020(2)]
If not donated for instream fles
and impairment is found while
exercising the TWR. [RCW
90.42.040(4)]

If donated for instream flow
purposes, use may be modified to
avoid impairment [RCW
90.42.080(4)]

Statewide Consistent with the
purposes associated with public
funding. If impaiment is found
while exercising the TWR. [RCW
90.42.040(4)]

To obtain the maximum net benefit:
[RCW 90.54.020(2)]

11/20010
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GUIDANCE FOR PROCESSING AND MANAGING TRUST WATER RIGHTS

Appendix C
Definitions

A Al t e rhasafteeleen used to mean a second water source or point through which a
previously existing water right may be exercised, often at the discretion of the water right holder.
Normally, alternate water rights are not additive to the previously existatgrwight.

ADeterminati on ofmeansenEc @alhagw@®@d idonglousi on al
origination of, and amounts of water associated with, an historical beneficial use of water. This
determination isequired byRCW 90.03.38@vhen a water right is proposed for changed or

transfer.

AExer ci se t he meaans$otusetha ttust water righg fortthie purpose(s) authorized
when it was placed into the trust water programust water rights for instream flow purposes
may, in times of short supply, require protection from junior water riglst protection,

through regulation by a wateraster or other Ecology regulatory order, is evidence of the
exercise of the trust wer right.

"Net water savings" means the amount of water that is determined to be conserved and usable
within a specified stream reach or reaches for other purposes without impairment or detriment to
water rights existing at the time that a water conservation project is undertakemgete

ability to deliver water, or reducing the supply of water that otherwise would have been available
to other existing water uses.

APr i mar ymeans that gomion of a water body that benefits from both the former
consumptive use and retulow waters of a trust water right.

APubl i cmearstai aangionum, a notice published in a newspaper of general circulation
published in the county or counties in which the storage, diversion, and use are to be made, and

in other newspapers as ttiepartment determines is necessary, once a week for two consecutive
weeks.For donatios and leasesf 5 years or les®r instream flowsthe notice can be posted on
Ecologyds website rather than published in a
At the same time the departmeihiall send a notice containing pertinent information to all

appropriate state agencies, potentially affected local governments and federally recognized tribal
governments, and other interested pafti¢so ¢ a | gover nmentigtomnt e def i ne
pubic utility district, irrigation district, public port, county, sewer district, or water district.

For donations and leases of 5 years or less, this notice can lby semiil.

Al ternativel vy, Apubl i ¢ nBGEW96.63@80mnhenahe srusttwhater n ot i
right is subject t&rRCW 90.03.380

'RCW 90.42.020(2)
2RCW 90.42.040(5)
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http://apps.leg.wa.gov/RCW/default.aspx?cite=90.03.380
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GUIDANCE FOR PROCESSING AND MANAGING TRUST WATER RIGHTS

i Se c onda rmeansthaaportion of a water body thahefits only from the former
consumptive portion of a trust water right because it had received return flow waters while the
water right was exercised.

ASuppl e watar tightd have been used with a variety of meanings, including: to increase
the irstantaneous rate of withdrawal/diversion for a beneficial use associated with a previous
water right; to increase the annual water quantity (gt for beneficial use associated with a
previous water right to be appropriated at a rate not exceedingt¢éhef the previous water

right; to increasdoththe instantaneous and annual quantities associated with an existing
beneficial use of an existing water right. Additionally, the term supplemental has been used to
recognize that a water right claim Haeen registered in the claim registry but the potential
validity of the water right claim was not determined. This use of the term primarily occurred
during the 197006s.

ATr ustrightatye re e meamg acdocument, agreement, or the trust water form that
conveys the water right to the department for management as a trust water right. The document
specifies the termshe conditions related to acquisition and use of the water right while in trust,
and the circumstances under which the water right might revert to the water right holder.

"Trust water right" means any water right acquired by the state under Chapters 90.38 or 90.42
RCW for management in the state trust water rights program.

A Wa tcenservation project” means any project or program that achieves physical or
operational improvements that provide for increased water use efficiency in existing systems of
diversion, conveyance, application, or use of water under water rights existing on July 28,
1991 Wate conservation projects may include changes in point of diversion/withdrawal or
place of use to accommodate new conveyances and distribution systems.

¥ RCW 90.38.010(3)RCW 90.42.020(3)
* RCW 90.42.020%)
® RCW 90.42.030(2)
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Appendix D
Progress Sheet for Trust Water Rights Applications
PROGRESS SHEETI APPLICATION ENTER A WATER RIGHT INTO TRUST
Type of Trust Proposal:
[|Donation [_] Water Conservation_| Purchase[ ] Lease <5 yr§ | Lease >5 yrg_| Other

SUBJECT TO REAL ESTATE EXCISE TAX? YES [] NO []

NAME: «FName»«Lname»

«CO» Copiesscanned & emailed to Department of Revenue:
«Add1» Date:
«Add2» Initial:
«City», «State>xZip» Chg.Application ROE/ROD  Assignment
«Phone»

COUNTY «CNTY» WRIA «WRIA» WRTS No.«WRATSNo»

PURPOSE OF APPLICATION«Proposed Purpose of Trust»
Date Application received«DateAppRcvd»
Date mailed to interested parties

[ ] WDFW [ ] State DOH [ ] County DOH
[ ] Tribe [ ] Other
PUBLICATION: Newspaper«Newspaper»
okKéd by: Date Notice Sent
Protgstriod expires:
Checked by: Date:
[ ] Protests: [ ] Fee rcvd

FIELD EXAMINATION;
Examination made: By:

Date Trust Water Report issued@ate Donation Acknowledged:

PROJECT COMPLETION FIELD EXAMINATION
DATE: BY:
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Appendix E
Public Notices

a) Contents of the public notice fortaust water right should inclufte
(1) The water right holder6s name;
(2) The water right number and priority date of the water right;
(3) A brief description of the water right;
(4) The water source;
(5) The existing point of diversion/withdrawal,
(6) The existing purposef aise;
(7) The water quantities to be acquired,
(8) The proposed purpose of use as a trust water right;

(9) The water body in which the trust water right will be exercised, if for instream
flows;

(10) Any other information that might be necessary for the general uncéirsgeof
the trust water right proposal;

(11) Protest and comments boilerplate: Protests or objections to approval of this
application must include a detailed statement of the basis for objections; protests
must be accompanied by a fifty dollar ($50.00) reowydee and filed with the
Department of Ecology, at the address shown below, within thirty (30) days
from

(Last date of publication to be entered above by publisher)

State of Washington
Department of Ecology
Water Resources Program

Address

NOTE: If the trust water right is not to be immediately exercised within the trust
water right program, then a second public notice is required prior to first exercising
the trust water right.

NOTE: A new public notice is required if the authorized purpose or other substantive
information related to the exercising of the trust water right changes.

® Due to the variety of potential trust water transactions, the contents and requirements to provide public notice will
vary
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Appendix F

Model letter forAcceptance of &rustWaterRight Donatim

November 22, 2011

Name
Address
City, ST XXXX¥XXXX

DearName

The purpose of this letter is to acknowledge o | o gy 6 s goardengtiondatec e o f
Washington State Trust Water Right Program. The trust water right haadsgnedhe

control number . Please refer to that number when corresponding widthastthis trust
water right.

The Department of Ecology, pursuant to RCW 90.42.080(1)(b), acknowlgdgedonationin
the amount of gallons per minutand acrefeet per year The purpose of the
donation is tdoenefitinstream flow in the XXXXX River] fronDateto Date

[Use if the donation is for a portion of the water rightie parent water right, , authorized
the withdrawal of gallons per minuteup to acrefeet per year for the irrigation of

acres during the irrigation season and up to acrefeet per year for continuous
domestic useThe recorded place of use is located within  of Section , T. N.,
R. E.W.M.

RCW 90.42.080 provides in part that the total of any portion of the water right remaining with
the donor plus the donatgortion of the water right may not exceed the extent to which the
water right was exercised during the five years before the donation.

In accordance witRCW 90.42.040(6)RCW 90.14.14(h), andRCW 90.14.215, a water right is
not subject to relinquishent while it is managed within the Trust Water Right Program.

Ecol ogy 6s tedomaed vateraighttootifetrust water righprogramis not
evidence of the validity or quantity of the rightvhen the period of trust ends, the water right
will revert back to the water right holder or landowner in the full quaatitepted into the trust
water progranand for the original purposes.

If, prior to expiration of this temporary donatigou would like to extend the temporary
donation, please Bd us a written requesAlso, if you wish to modify any terms of your
donation, your letter must include the new terfsology will review your request and any new
or modified terms and conditions and will notify you whether the donation can be extended.
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If you have questions or concerns, please calltthst water coordinatodt[phone
number]

Your Right To Appeal

You have a right to appeal this Order to the Pollution Control Hearing Board (PCHB) within 30
days of the date of receipt of this Order. The appeal process is governed by Chapter 43.21B

RCW and Chapter 374 8 WA C. ADate of recei par@. i s defined

To appeal you must do the following within 30 days of the date of receipt of the Order.

File your appeal and a copy of this Order with the PCHB (see addresses below). Filing means
actual receipt by the PCHB during regular business hours.

w Servea copy of your appeal and this Order on Ecology in paper ftayrmail or in
person. (See addresses belowh&il is not accepted.

w You must also comply with other applicable requirements in Chapter 43.21B RCW and

Chapter 37408 WAC.
Street Addresses \ Mailing Addresses
Pollution Control Hearings Board Pollution Control Hearings Board
1111 Israel RD SWSte 301 PO Box 40903
Tumwater, WA 98501 Olympia, WA 985040903
Department of Ecology Department of Ecology
Attn: Appeals Processing Desk Attn: Appeals Processing Desk
300 Desmond Drive SE PO Box 47608
Lacey, WA 98503 Olympia, WA 985047608

Please end a copy of your appeal to:

Section Manager
You have a right to appeal thdgcision To appeal this you must:

¢ File your appeal withtte Pollution Control HearigBoar d wi t hin 30 days

recei pt o of Filindhmeans dctua neauipt oyt the Board during regular office
hours

e Serve your appeal on the Departmkenteoéi ECO

of this document Service may be accomplished by any of the procedures identified in

WAC 37208305 ( 10) . ADate of receipto is define

Be sure to do the following:
¢ Include a copy of this document that you are appegalitth your Notice of Appeal.
e Serve and file your appeal in paper form; electronic copies are not accepted
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For additional information visit th&nvironmental Hearings Office Website:
http://www.eho.wa.gov

Sincerely,
Signatue Block

Water Resources Program
CC:
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Appendix G

Trust water right report form

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

TRUST WATER RIGHT
REPORT OF EXAMINATION
Change of Purpose and Place of Use
WRTS File #:

PRIORITY DATE CLAIM NO. PERMIT NO. CERTIFICATE NO.

NAME OF PARTY CONVEYING RIGHT TO TRUST WATER RIGHTS PROGRAM

ADDRESS/STREET CITY/STATE ZIP CODE
TRUST WATER RIGHT ATTRIBUTES
SOURCE
TRIBUTARY OF (IF SURFACE WATERS)
MAXIMUM CUBIC FEET PER SECOND MAXIMUM GALLONS PER MINUTE MAXIMUM ACRE FEET PER YEAR
QUANTITY, TYPE OF USE, PERIOD OF USE
AFFECTED REACHES
APPROXIMATE LOCATION OF HISTORIC DIVERSION / WITHDRAWAL
feet and feet from the of Section , T. N., R. E.W.M.
LOCATED WITHIN (SMALLEST LEGAL SUBDIVISION) SECTION TOWNSHIP RANGE [E. ¢ W.] W.M. WRIA COUNTY
N. E.
PARCEL NUMBER LATITUDE LONGITUDE DATUM

DESCRIPTION OF PLACE OF USE
[See Attachment 1 for map of thdrust water right location]

PROJECT SUMMARY

TRUST WATER RIGHT TERM

BEGIN DATE END DATE
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PORTION OF WATER RIGHT
NOT PLACED INTO TRUST

WRTS File #:
PRIORITY DATE CLAIM NO. PERMIT NO. CERTIFICATE NO.
NAME
ADDRESS/STREET CITY/STATE ZIP CODE

WATER RIGHT ATTRIBUTES

SOURCE

TRIBUTARY OF (IF SURFACE WATERS)

MAXIMUM CUBIC FEET PER SECOND

MAXIMUM GALLONS PER MINUTE

MAXIMUM ACRE FEET PER YEAR

QUANTITY, TYPE OF USE, PERIOD OF USE

LOCATION OF DIVERSION/WITHDRAWAL

APPROXIMATE LOCATION OF DIVERSION-WITHDRAWAL

feet and feet from the of Section , T. N., R. E.W.M.
LOCATED WITHIN (SMALLEST LEGAL SUBDIVISION) SECTION TOWNSHIP RANGE [E. orW.] W.M. WRIA COUNTY
N. E.
PARCEL NUMBER LATITUDE LONGITUDE DATUM
RECORDED PLATTED PROPERTY
LOT BLOCK OF (GIVE NAME OF PLAT OR ADDITION)

LEGAL DESCRIPTION OF PROPERTY ON WHICH WATER IS USED
[See Attachment 2 for a map of the place of use and point(s) of diversion or withdrawal]

DESCRIPTION OF WATER SYSTEM

DEVELOPMENT SCHEDULE

BEGIN PROJECT BY THIS DATE

COMPLETE PROJECT BY THIS DATE

WATER PUT TO FULL USE BY THIS DATE
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PROVISIONS

Provisions related to the Trust Water Right:

Provisions related to the portion of the water right not placed into trust:

[Delete headings if there are no applicable provisions.]

FINDINGS OF FACT AND ORDER |

Upon reviewing the investigator 6s r e ppplication halve béen thadoughly |
investigated. Furthermore, | find the change of water right as recommended will not be detrimental to existimg rights
detrimental to the public interest

Therefore, | ORDER the requested change of place and purpose of userustidfater Right Application No. , be
approved/denied subject to existimghts and the provisions specified abovehg following is optional and is only used
where a physical change is part of a publfalyded conservation projéct further ORDER that the requested change of
point of diversion/change of place of use undiater Right Change Application No.___, be approved/denied subject to
existing rights and the provisions specified above.

You have the right to appeal this order to the Pollution Control Hearings Board. Pursuant to RCW 43.21B, your appeal mu
be filedwith the Pollution Control Hearings Board, and served on the Department of Ecology, within thirty days of the date ¢
your receipt of this document.

To appeal this order, your notice of appeal must contain a copy of the Ecology order you are appealing.

Your appeal must be mailed to: OR Hand Deliver your appeal to:
The Pollution Control Hearings Board The Pollution Control Hearings Board
PO Box 40903 42241 6th Ave SE Rowe Six, Bldg 2
Lacey WA 98504903 Lacey WA 98503
AND
Your appeal must also be served on: In addition, send a copy to:
The Department of Ecology , Section Manager
Appeals Coordinator Water Resources Program
PO Box 47608 Department of Ecology

Olympia WA 985047608

Signed at , Washington, this day of 200 .

, SectionManager
Water Resources Program
Region Office
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I NVESTI GATOR6 S REPORT

BACKGROUND

Description and Purpose ofProposedChange

This application qualifies for expedited processing under WAG1b23050(3)(a) whereby water right change
applications may be processed prior to applications submitted at an earlier date when the proposed water use, if appro
would substantially enhaacr protect the quality of the natural environment.

Attributes of the Certificate and Proposed Change

Table 1 Summary oExisting AttributesandProposed ChangesWater Right No.

Attributes Documented Proposed

Name
Priority Date | Date of Applicatior]
for Change

Instantaneous Quantity

Annual Quantity

Source

Point of Diversion/Withdrawal

Purpose otJse

Period of Use

Place of Use
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Legal Requirements for Proposed Change

The following is a list of requirements that must be met prior to authorizing the proposed change in
e Public Notice

e State Environmental Policy Act (SEPA)

e \Water Resources Statutes and Case Law

INVESTIGATION
History of Water Use

Proposed Use

Other Rights Appurtenant to the Place of Use

Hydrologic/Hydrogeologic Evaluation

Trust Water Right Calculations

Trust Water Place of Use

Trust Water Management

Impairment Considerations

Public Interest Considerations

Consideration of Protests and Comments

CONCLUSIONS
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RECOMMENDATIONS (chose one)

Approval without provisions
Based on the above investigation and conclusions, | recommend that the request for changdapproved in the
amounts and within the limitations listed below.

Approval with provisions
Based on the above investigation and conclusions, | recommend that the request for changédeapproved in the
amounts and within the limitations listed below and subject to the provisions listed in the Report of Examination.

Denial
Based on the above investigation andotsions, | recommend that the request for change to be denied.

Trust Water Right Attributes

cfs,  acrlifyr from to of instream flow purposeés the primary reach.

The primary reach beginséée.

cfs, acrét/yr from to of instream flow purposeés the secondary reach as follows:

table
The secondary reach beginsééeé.

If a portion of water right not placed into trustolves a POD or POU change:

Approval with provisions
Based on the above investigation and conclusions, | recommend that the request for changdéapproved in the
amountsand within the limitations listed below and subject to the provisions listed in the Report of Examination.

Denial
Based on the above investigation and conclusions, | recommend that the request for changdéodenied.

gallons per minute acrefeet per year for from to
Point of Withdrawal
Ya, Y4, Section , Township North, Range Easiv.M.
Place of Use
Report by:
Date

Water Resources Program
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Appendix H

Templatefor Certificate of Trust Water Right Acquisition

Certificate of Acquisition of Water Right
Certificate Number

In accordance with the provisions of Chapter 90.38 and or 90.42 RCW, this certificate is issued
to document the permanent acquisition into the State Trust Water Right Prograatenf
guantity)from (water right document typ@umber(number) priority date(priority date)

The original water use was f(purpose of usejuring the period fromrseason starto season end
each year located withijplace of use)

The authorized Trust Water Right Program purpose of Useis water right purposéjom
season statb season endach year. The purpose of use is locétiest water purpose
location)
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{ administration of the waters of the Yakima River Basin for discrete

Appendix |

Pretrial Order #6
PAAMERDELD

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTOM
FOR THE COUNTY OF YAKIMA

IN THE MATTER OF THE DETERMINATION }
OF THE RIGHTS TO THE USE OF THE )]
SURFACE WATERS OF THE YAKIMA RIVER )]
DRATNAGE BASIN, IN ACCORDANCE WITH )
THE FROVISTONS OF CHAPTER 90,073, )]
REVISED CODE OF WASHINGTOHW, )] Ho, 77-2-01484-5
: ) .
THE STATE OF WASHINGTONM, 3 ;
DEFPARTHENT OF ECOLOGY, )]
) PRETRIAL ORDER ND. &
Plaintiff, ) Re: Procedures Relating ]
) to Order Fendente Lite
v. ) -
3 :
JAMES J. ACQUAVELLA, et al., ) ﬁ
) j
Defendants.) I
- )
I. ]
BACKGROLUND

A. Findings |

1. During the pendency of chis general adjudication case there
may arise a need, from time to time, for rhis Court to issue interim
orders relating to the use of warer by one or more of the parties heretd

These interim orders pendente lite may arise in the context of, among

others, regulatory action initiated by the Department of Ecology or
disputes over the rights to water use between wvarious parcies.

2. The Court is also aware that there could seccur drought

conditions which might require a comprehensive interim regulation and

PRETRIAL ORDER NO. &

ey "L "
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!

periods of time. This Court recognizes that there is a general policy
of deference, based on both Federal and Washington law, to the state
courts in the administration, as well as the confirmation, of water

rights in general adjudication cases in the posture of this case. See

43 U,SfG.A. §666 and Arizona v. San Carlos Apache Tribe, 463 U.S. 545
(1983).

3. Pursuant to the remand of this case to this Court by the Unite
Staéas District Court for the Eastern District of Washington, by Order
dated January 12, 197%, and it being the overriding policy of this
Court to conduct this proceeding in & harmonious relarionship with the
Federal Courts, this Court is willing, if it is deemed appropriate, to
assume the lead role in determining all of the various interim regula-
tory and administrative issues pertaining to gurface water and its use
in the Yakima River Basin by the parties hereto which may arise during
the pendency of this case.

4, The lead role, dzacribed-abuve, could not only provide an
orderly, unitary approach to resolving disputes among the parties,
theraby alleviating confusion between court systems, but could also
promote a policy of uniformity and continuity in interim water use
regulation and administration, as well as the efficient use of ju&icial
sesources in both the state and federal court systems and of the

respurces of rhe various parties,

PRETRIAL ORDER MNO. & =2-
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B. Purpecse
The purpose of this order is to establish the procedures which
will be followed in relarion to interim water alleocations among parties|

including the entry by this Court of any orders pendente lite.

II.

PROCEDURES - ORDERS PENDENTE LITE

Based on the foregeing, the following procedures relating to the

issuance of orders pendente lite by this Court are established.

—

A. Procedures Relating to Hon-Emergency Conditionms.

The procedures set forth in T1.4. relate only to conditions of a
non-emergency nature. {(See Section II.B. for procedures relating to
emergency conditions .- }

L. Any party, including the plaintiff, may request the Court to

issue an order pendente lite by filing a petition, accompanied by a

written certification, with the Clerk of this Court. The petition
shall contain the following:
a. MName of party;
. The subbasin or subbasins involved;
e. Relief requested;
d. A statement of reascns supporting the rezlief requested;
e. The name(s) of che party or parties who are directly

affected by relief requested.

PRETRIAL ORDER NO. 6 -3-
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The written certification shall contain a statement of the petitioner
that a copy of the petition and notice of the time and place of the
hearing by the Court om sald petitfon have been transmitted through
the United States Postal Service by registered mail or by certified

mail, return receipt requested, postage prepaid to each party named in

4, relating to hearings of petitions by this Court.)
2, Petitions filed under Section II.A. shall be heard on the
following dates:
a. If the petition is filed on or before the 15th day of
a month, the date uflthe hearing on the petition shall
be the second ay of the next following month at
9:30 a.m.
b. If the petition is filed after the 15th day of a month,
i the date of the hparing on the petition shall be the
second ;Eil v of the second following month at 9:30 a.m.
3. The pecitioner shall at the time of hearing be prepared to
submit evidence, written or oral or both, and present argﬁments in
gsupport of its petition. Any party may, ac said.hﬂaring, respond with
evidence and argument relevant to the petition.
4, The plainciff is direcced:
a. To include notice of all petitions filed under this
procedure in the monthly nocice transmitted by the

plaintiff to all parties and attorneys of record

PRETRIAL ORDER NO. & =b=

Section II.A.l.e. above, and to the plaintiff. (See Section TI.A.3. and

T
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pursuant to Pretrial Order Ho. 3, filed April 19, 1985;
and
b. To be prepared to provide a response, including any
recommendations it may have, at any hearing held as
provided in 2, next above,
3. The Court shall, as to any petition, take such action as it
deems appropriate, including the denial of the petition, or the I

granting of the petition with or without conditions.

B. Procedures Relating to Emergency Conditions.

1. Any party may request the Court to issue an order pendente lit

relaring to an emergency condition by filing a petition with the Clerk
of this Court. The petition shall ineclude the infermation set forth

in Secrtion IT.A.l.a.-e and, in addition, shall set forth the Ffacts

constituting the emergency conditien requiring the issuance of an order |

on an expedited basis. For purposes hereof, an emergency condition is
& condition of facts rchat requires consideracion and action by this
Court in an earlier time frame rhan is provided by Section IL.A.Z.

Z. Dates for hearings on petitions relating to an emergency
condition shall be as follows:

8. The petitioner shall file a motion for setting for a date

for hearing with the Court. Prier te the filing thereof, the peritioneri

shall take all reasonable steps to notify the parries directly affected
and the attorney for the plaintiff, either orally or by written

communication, of the intent to file the motion.

PRETRTAL ORDER NO. 6 -5-

a.._.J-:a-JEr.u_.._
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b. The Court shall, upon request of the petitioner and é
ex parte, issue such order, as it deems appropriate under the circum-
gtances, setting a dacte for hearing on the morion and escablishing the
method and content of any notice of hearing to be provided to the |
partias. ]

" e, I a petitiom is ETIEH'ﬁﬁféh"ié'hEﬁbﬁPEﬁféd"HT'EﬂﬁﬁﬂffinE'E-
affidavits, that in the opinion of the Gourt demands excraordinary ﬁ
ralief to be granted prior to 2 hearing as provided in Section II.B.E.bH.

the Court shall issue orders as appropriate, for a limited term of

time, to take effect prior to the hearing on the petitiom.

III.

IMPACTS O FINAL DECREE |
. : i
frders pendente lite and regulatory orders, as provided for herein]

i
shall relate solely to the regulation or administration of the surface |

water subject to this case pending the completion and entry of a Final
Decree of general adjudication of the claimed rights. In all instances

where an order pendente lite has heen entered or a regulatory order has

been issued, nothing in any of said orders shall have any relationship
or impact on the ultimate determination as to the validity of water
rights in the Report of Referee, Conditional Final Order, or the Final

Adjudication Order. No regulateory order or order pendente lite shall

establish any inference or implication as to any element of a water

right, or be admissible as evidence in support eor derogatiom of any

FRETRIAL ORDER HO. & -f-
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claim,
Iv.
RECULATORY ORDERS OF PLAINTIFF
A. In addition to interim regulation of water use provided
herein, the plaintiff is authorized to issue regulatory orders regulat-
ing interim use of water by parties to this proceeding based upon:
(1} rights confirmed in "general adjudication” decrees enrered

Iby superior courts of this state (including subsequent modifications

of purpose or place of use or point of diversion of such rights

approved by the plaintiff pursuant to RCW 90.03.380 subsequent to

the entry of said decrees) as to the following:

Superior Court Date of Entry
Caption of Case Cause Humber of Decree
a. In re Ahtanum Creek Yakima No. 18279 5/7/25
b. In re Big Creek Kitticas No. 6759 3f27/24
c. In re Cook Creesk Kittiras No. 6222 BfL3/21
d. 1In re Cowiche Creek Yakima No. 14233 5/18/22
e. In re Teanaway River Kittitas Ho. 6221 6/16/21

f. In re Wenaz Creek Yakima Wo. 12935 SF2F/25;
or, '

(2) rights embodied in permits or certificares established
under RCW 20.03.250, er seq., provided that the authoricy to issue
regulatory orders as to (2) is limited cnly to enforcement of

conditions of such certificates and permit: and deoes no: relate to
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the validity of the basic right embodied in any such document; or,
(3) an evaluation that a use of water is not (a) embodied in
an aforedescribed certificate or permit or (b} the subject of a
claim on £ile in the Water Rights Claims Registry of RCW 9%0.14,111.
B. {1y aAnv parcy sggrieved by a regulatory order issued by

plaintiff pursuant to the.authurit? of thiz section may raquest review
of the order by this Court by filing a petition with this Court. The  :
petition shall set forth a synopsis of reasons for requesting the
review and be accompanied by a copy of the regulatory order to be
subjected to review. The filing of a petition shall not automatically
stay the effect of a regulatory order. See Section IV.E.Z. All
petitions filed hereunder shall be heard by the Court at the times
provided in Section IT1.A.2.a. except as provided in Section IV.B.

{Zj Any party desiring (a) to obtain an crder staying the
effecriveness of a regulacorvy order prior to a hearing or (b) to
obtain a hearing date earlier than rhat provided in Section IL.A.2.&.
may so request the Court by filing a motion with the Court with a copy

thereof to the plaintiff transmitted as provided in Section IT.A.L.

The procedures of Section TI.B.2.a. and b. shall be used for
obtaining an order setting a hearing date under this subsection. The
procedures of Section II.B.2.c. shall also apply in relation to any

requests for an order staving the effectiveness of a regulatory order

i pending & hearing.
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C. A regulatory order issued pursuant to Section IV.A. shall be
subject to review by this Court through the filing of a petition
requesting such review with this Court. MHo such petition will be
considered by this Court unless it is filed within twenty (20) days
after rthe day of receipt of the regulatory order by the petitioner;
except that if the twentieth day is a Saturday, Sunday or state
holiday, the last day for filing such petition shall be the ne=xt

working day of the Court following the Saturday, Sunday or state

holiday.

V.
NOTICE TO ALL PARTIES

Plaintiff is directed to provide immediately a copy of this order

to all parties or their counsel of record, if any.

il
ENTERED this /§ - day of J?ue oy , 1987.

;)ﬂwéﬂtET , -t 4H{Lf- _
DGE WALTER A. gﬁ.iFFi%;ﬁE

Presented by:

CHARLES 5. ROE, JR.
Senicr Assistant A rney General

avtornay for Plainciff, State of
Washington, Department of Ecology
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Appendix J
Pretrial Order #12

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
FOR YAKIMA COUNTY

IN THE MATTER OF THE
DETERMINATION OF THE RIGHTS TO No, 77-2-01484-5
THE USE OF THE SURFACE WATERS
OF THE YAKIMA RIVER DRAINAGE

BASIN, IN ACCORDANCE WITH THE PRETRIAL ORDER NO. 12
PROVISIONS OF CHAPTER 90.03, '
REVISED CODE OF WASHINGTON RE: PROCEDURES
RELATING TO CHANGES OF

STATE OF WASHINGTON DEPARTMENT USE AND TRANSFERS OF
OF ECOLOGY, SURFACE WATER RIGHTS

e SUBJECT TO THIS

Plaintiff, ADJUDICATION

V.

JAMES J. ACQUAVELLA, et al.,
Defendants.

1. BACKGROUND

1.1 During the pendency of this adjudication, the Court may
authorize the Department of Ecology (Ecology) to regulate the use of water
in the Yakima River Basin. RCW 90.03.210. On October 6, 1986, this
Court entered Pretrial Order Mo. 5, which established procedures for
interim regulation during the pendency of the adjudication. This Court
ordered that, during the pendency of the adjudication and prior to
judgment or appeal, surface water involved in the proceeding be regulated
or partially regulated according to the schedule of rights specified in the
Report of Referee for each category of claimants.
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1.2 On February 18, 1987, the Court entered Pretnal Order No. 6,
which establishes procedures relating to interim Orders Pendente Lite
governing changes of use of water rights during the pendency of the
adjudication. Under Pretrial Order No. 6, an applicant to change the use of
a water right during the pendency of the adjudication may petition this
Court for an Order Pendente Lite authorizing the temporary change of use
of the water right during the pendency of the adjudication or until further
order of the Court.

1.3 On July 27, 1997, the Legislature cnacted 90.80 RCW, which
authorizes county legislative authorities to establish water conservancy
boards for the purpose of making conditional decisions on water right
transfer applications.! Under this statute, water conservancy boards may
review water transfer applications for compliance with applicable laws and
regulations and issue conditional approvals of such applications, subject to
Ecology’s final review. See RCW 90.80.070.

1.4 Any conditional approval of a water right transfer application
must be submitted by the water conservancy board to Ecology, which is
required to review each proposed transfer conditionally approved by the
board for compliance with RCW 90.03.380, 90.03.390, and 90.44.100, and
other applicable law. Ecology is authorized to then affirm, reverse, or
modify the conditional decision made by the water conservancy board. See
RCW 90.80.080,

1.5 Waler conservancy boards have been established in Benton
County, Kittitas County, Klickitat County, and Yakima County pursuant to

! The scope of a water conservancy board"s authority is determined with reference to Ch. 9080 RCW
and other applicable law.
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90.80 RCW. Benton, Kittitas, Klickitat, and Yakima Counties encompass
geographic areas that are covered by this proceeding. Furthermore, water
conservancy boards may be established in adjacent counties, which may
under certain circumstances issue decisions that affect water rights that
also are subject to this adjudication. See RCW 90.80.070(2); ESHB 1832,
Ch. 237, Laws 2001 § 8  Consequently, the Court anticipates that
applications for the transfer of surface water right claims (based on
properly filed statements of claims to the Water Rights Claims Registry
under 90.14 RCW) and certificates and permits (under 20.03 RCW) subject
to this adjudication may be filed with water conservancy boards.
Alternatively, an applicant may apply to transfer a surface water right
directly with Ecology pursuant to RCW 90,03.380.

1.6 On May 9, 2001, Governor Locke signed Engrossed House Bill
1350, which established a new process for appeals of transfers of water
rights subject to a general adjudication. See Chapter 220, Laws 2001,
EHE 1350 establishes a process for appeals of decisions on changes and
transfers of water rights subject to a general adjudication. After enactment
of EHB 1350, superior court review of a decision by Ecology to change or
transfer a water right subject to a general adjudication will be heard by the
Superior Court conducting the adjudication. In the case of the Acguavella
adjudication, EHB 1350 also includes specific procedures under which an
appcal is filed directly with this Court. The statute as amended reads in
pertinent part as follows:
“{2) Any appeal of a decision of the department on an
application to change or transfer a water right subject to a
general adjudication that is being actively litigated and was

commenced before October 13, 1977, shall be conducted as
follows:
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(a) The appeal shall be filed with the court conducting
the adjudication and served under RCW 34.05.542(3). The
content of the notice of appeal shall conform to RCW
34.05.546. Standing to appeal shall be based on the
requirements of RCW 34.05.530 and is not limited to parties to
the adjudication.

(b} If the appeal includes a challenge to the portion of the
department’s decision that pertains to tentative determinations
of the validity and extent of the water right, review of those
tentative determinations shall be conducted by the court
consistent with the provisions of RCW 34.05.510 through
34.05.598, except that the review shall be de novo.

(c]} If the appeal includes a challenge to any portion of the
departmment’s decision other than the tentative determinations
of the validity and extent of the right, the court must certify to
the polluton control hearings board for review and decision
those portions of the department’s decision. Review by the
pollution control hearings board shall be conducted consistent
with chapier 43.21B RCW and the board’s implementing
regulations, except that the requirements for filing, service, and
content of the notice of appeal shall be governed by (a) of this
subsection.

(d) Appeals shall be scheduled to afford all parties full
opportunity to participate before the superior court and the
pollution control hearings board.

(¢) Any person wishing to appeal the decision of the
board made under () of this subsection shall seek review of the
decision in accordance with chapter 34.05 RCW, except that
the petition for review must be filed with the superior court
conducting the adjudication.

(3) Nothing in this section shall be construed to affect or
modify any treaty or other federal rights of an Indian tribe, or
the rights of any federal agency or other person or enlity
arising under federal law. Nothing in this section is intended
or shall be construed as affecting or modifying any existing
right of a federally recognized Indian tribe to protect from
impairment its federally reserved water rights in federal court.”
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RCW 90.03.210, as amended by Chapter 220, Laws 2001, sec. 5. The
statute also includes specific procedures regarding consolidation of the
appeal and standing, The statute reads in pertinent part as follows:

*[3) For proceedings conducted by the pollution control
hearings board pursuant to chapler 43.21B RCW or as
otherwise provided in RCW 28 90.03.210(2) involving decisions
of the department of ecology on applications for changes or
transfers of water rights that are the subject of a general
adjudication of water rights that is being litigated actively
under chapter 90.03 or 90.44 RCW, the petilion must be filed
with the superior court conducting the adjudication, to be
consclidated by the cowurt with the general adjudication. A
party to the adjudication shall be a party to the appeal under
this chapter only if the party files or is served with a petition for
review to the extent required by this chapter.”

RCW 34.05.514, as amended by Chapter 220, Laws 2001, sec. 3,
1.¥  WAC 1Y3-153-110(7), a provision in Ecology's water

conservancy board rules, requires that:

[i)f a geographical area within the jurisdiction of a conservancy
board is or becomes the subject of an adjudication conducted
by a superior court for the defermination of water rights,
ecology will seek guidance from the superior court regarding
the court’s role in administering the water rights that are
subject to the adjudication. Thereafter, ecology shall advise the
conservancy board on whether and how the board may proceed
to evaluate and make conditional decisions on applications for
transfers of water rights that are subject to the adjudication
being conducted by the superior court.

1.8 In response to Ecology's request, this Court has decided to
establish rules and guidelines setting forth procedures and processes with
respect to applications for permanent transfers and requests for temporary
transfers of surface water rights subject to the adjudication, and appeals

from Ecology decisions on water right transfer applications.
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ORDER
This matter has come before the Court on the motion of the Plaintiff,
State of Washington, Department of Ecology. The Court, having considered
the motion, with accompanying documents, having heard the presentation

of counsel, and having considered the issues, hereby

ORDERS, JUDGES, AND DECREES that the following procedures
and processes are to be followed during the pendency of this adjudication
with respect to applications [or permanent transfers and requests for
temporary transfers of surface water rights subject to this adjudication,
and appeals of Ecology decisions relating (o permanent transfers of surface
water rights that are subject to this adjudication. For the purposes of this
Order, the term “transfer” means a transfer, change, amendment, or other
alteration of a part or all of a water right authorized under RCOW 90.03.380
or other applicable law (except RCW 90.03.380(3)). .

II. WATER RIGHTS TRANSFER PROCEDURES

2.1 Except as otherwise provided in RCW 90.03.380(3), a request
for a temporary transfer of a surface water right must be filed with this
Court through motion for an Order Pendente Lite. Parties seeking
temporary transfers of water rights during the pendency of this
adjudication shall continue to utilize the procedures set forth in Pretrial
Order No. 6 Re: Procedures Relating to Orders Pendente Lite, entered
February 18, 1987, amended July 29, 1991. Any party seeking court
approval of a temporary transfer must provide notice to the plaintiff, major
claimants, affected subbasin claimants, the Yakama Nation and the
Washington Department of Fish and Wildlife, either by publication in the

monthly notice or as otherwise provided in Pretrial Order No. 6.
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2.2 Except as otherwise provided in RCW 90.03.380{3), an
application for a permanent transfer of a surface water right arising under
state law and subject to this adjudication must be filed with Ecology or a
water conservancy board. Parties may not request the Court to authorize
permanent transfers of surface water rights pursuant to RCW 90.03.380,

2.3 For applications filed after the date this Order is entered, notice
that any such application has been filed with Ecology or a water
conservancy board must be provided by the applicant to all parties in this
adjudication through publication of notice of the application in the monthly
notice, which is sent to all parties of record pursuant to Pretrial Order No.
4, Amending Pretrial Order No. 3 Re: Notice Procedures and Other Pretrial
Mailers, dated January 8, 1986, in addition to other statutorily required
notice procedures. The form of notice of the filing of an application with a
water conservancy board shall comply with the form prescribed in WAC
173-153-080. The form of notice of the I[i]ing of an application with Ecology
shall comply with the form prescribed in RCW 90.03.280,

2.4 Except as otherwise provided in RCW 90.03.380(3), Ecology is
hereby ordered to accept and process applications for permanent transfers
of surface water rights arising under state law and subject to this
adjudication in accordance with RCW 90.03.265, RCW 90.03.380, chapter
90.80 RCW, and 173-152 WAC.

III. APPEALS PROCEDURES

3.1  Only a decision by Ecology on a water right transfer application
may be appealed. A Record of Decision issued by a Conservancy Board
must be réviewed by Ecology under RCW 90.80.80 and a final decision
issued by Ecology before the decision may be appealed,

PRETRIAL ORDER NO. 12 -- 7
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3.2  An appeal of an Ecology decision on an application to transfer a
surface water right subject to this Order must be filed with this Court and
served in accordance with RCW 34.05.542(3). The “parties of record” under
RCW 34.05.542(3) who must be served shall be limited to the applicant of
the decision subject to appeal, Ecology, and the Office of the Attorney

General.

3.3 The content of the notice of appeal shall conform to RCW
34.05.546,

3.4 Standing to appeal shall be based on the requirements of RCW |
34.05.530 and is not limited to parties to the adjudication.

3.5 Participation by others (both parties and non-parties to
Acquavella) shall be allowed for those who apply for and are allowed to
intervene in such appeals pursuant to the civil rules. A party to the
adjudication is not a party to an appeal of a decision to transfer a water
right unless it properly intervenes in the appeal, files a Notice of Appeal or
is served as one of the *parties of record” in compliance with the

requirements of RCW 90.03.210(2) and this Order.

3.6 The Referee shall ensure that the monthly notice fransmitted to
all parties and attorneys of record includes a list of water right transfer
decisions by Ecology for which appeals have been filed with the Court.

3.7 Within 14 days of the filing of an appeal with this Court of an

Ecology decision to transfer a water right subject to Acquavella, any party
to an appeal may file with the Court and serve on all other parties to the

appeal a Proposed Order of Certification.

3.8 Within 45 days of receipt of an appeal, the Court will convene
the parties to the appeal in order to --

PRETRIAL ORDER NO. 12 -- 8B
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(a) set a schedule for the Court’s review of Ecology’s tentative
determination of the validity and extent of the water right;

{b) conduct a hearing, if necessary, to determine whether the
appeal raises issues other than Ecology's tentative determination of

the validity and extent of the water right;

[c) establish a hearing schedule including a date certain upon

which a decision will be made oﬁ the appeal; and

{d) issue an Order certifying to the PCHE such issues as may
be raised in the appeal other than those regarding the validity and
extent of the water right and are within the scope of the PCHB's
jurisdiction.

3.9 The Court shall issue an Order certifying to the PCHE such
issues as may i:ne- raised in the appeal other than those regarding the
validity and extent of the water right' and are within the scope of the
PCHB's jurisdiction. The Court will attach a copy of the Notice of Appeal
and all other documents filed with the Notice of Appeal and promplly
forward the Order of Certification to the PCHB. The Court's Order of
Certification shall —

{a) identify the issues raised in the Notice of Appeal that must
be reviewed by the PCHB;

{b) request a ruling or decision from the PCHB by a date certain
on those issues that are certified to the PCHB from the Court for an

opinion; and
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