STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

Northwest Regional Office ¢ 3190 160th Avenue SE o Bellevue, Washington 98008-5452 ¢ (425) 649-7000

May 17, 2007

REGISTERED MAIL
RB 670 438 418 US

US Army Corps of Engineers
Attn: Michelle Walker, Chief
Regulatory Branch

PO Box 3755

Seattle, WA 98124

REGISTERED MAITL
RB 670 438 421 US

McDuff Properties and Investments
Attn: Bruce Fyfe

5705 Evergreen Way #200

Everett, WA 98203

RE:  Ecology Denial for Section 401 Water Quality Certification
U.S. Army Corps of Engineers (Corps) Reference #200401197, McDuff
Properties and Investments SR 527 and 214" Street SE Service Station, Carwash,
& Retail Facility, Wetlands, Bothell, Snohomish County, Washington

Dear Ms. Walker and Mr. Fyfe:

On June 26, 2006, the Department of Ecology (Ecology) received Nationwide Permit
(NWP) #39 authorization from the Corps for placement of fill into 0.49 acre of wetlands
for construction of a commercial development. The authorization directed the applicant,
McDuff Properties and Investments, to contact Ecology for a Section 401 Water Quality
Certification (WQC) and Coastal Zone Management (CZM) Consistency Determination,
in order for the NWP to be valid.

Attachment 1 describes the overall project chronology. As noted in previous
communications, there are a number of issues that need to be addressed in order for
Ecology to be able to approve a WQC for this project. Ecology has reviewed all of the
submittals to date and the following still need to be addressed:
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a)

b)

During our November 30, 2006, meeting, we discussed our concerns with the
proposed enhanced stormwater treatment system, Talasaea Consultants, Inc.
(Talasaea) has repeatedly assured us that the proposed Contech/Stormwater
360 cartridge treatment system will effectively treat stormwater runoff from
the proposed parking areas. According to Talasaea, the Contech/Stormwater
360 treatment system has received a General Use Level Designation from
Ecology. Ecology’s position is that the Contech/Stormwater treatment system
has been approved for general use (i.e., parking lots) but is not appropriate for
treating runoff from a service station or car wash. We are also concerned that
the proposed detention system may not be adequate to contain fuel in the
event of a spill. Ecology recommends that a separate vault be constructed for
capturing spilled fuel so that it will not pass through the existing vault and
discharge to the wetland and North Creek.

We have yet to receive a stormwater plan, stamped and signed by a
professional engineer, which covers facility operations. The January 29, 2007
preliminary technical information report prepared by Barghausen Consulting
Engineers, Inc., addresses stormwater treatment in general terms, but does not
contain sufficient information to assess the adequacy of stormwater treatment.
A final stormwater plan consistent with the standards specified in Chapter 3 of
Stormwater Management Manual for Western Washington, Volume 1:
Minimum Technical Requirements and Site Planning (Ecology Publication
No. 05-10-029) must be submitted to Ecology before we can complete our

review for the WQC,

The wetland rating form (received January 30, 2007) rates the wetland as a
Category I/II wetland. Based on the standards listed in Wetland Mitigation in
Washington State, Part 1: Agency Policies and Guidance (Ecology
Publication No. 06-06-011a) for Category II wetlands, the mitigation
replacement ratio, by area impacted, would be 3:1 for creation only or 1:1
creation and 20:1 enhancement in combination. The recommended buffer
width for a Category II wetland is 150-feet adjacent to a high infensity land
use. The proposed mitigation shown on Sheet W1.0 (received J anuary 30,
2007) lists 0.37 acre of created wetland (1.1:1 replacement ratio) and 2.0 acres
of enhanced wetland (6:1 replacement ratio). Proposed mitigation also
includes 0.68 acre of buffer restoration/enhancement to the west of North
Creek. The 150-foot wetland buffer recommended by Ecology is shown on
the Sheet W1.0 (November 29, 2006), but the square footage of this buffer
impact area is not provided, nor is it shown on the J anuary 2007 plan set. A
final planting plan needs to be submitted for the mitigation areas.
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d) Following the replacement ratios and buffers listed in Werland Mitigation in
Washington State, Part 1: Agency Policies and Guidance, the proposed
wetland and buffer mitigation is not adequate to compensate for the project-
related impacts. The 6:1 replacement ratio for wetland enhancement is well
short of the recommended 20:1 replacement ratio.

Ecology’s concerns in reviewing the WQC for the proposed project are: the buffer widths
proposed are inadequate for the intensity of the land use (1.e., service station, car wash,
and retail facility); the proposed wetland mitigation and buffers are not adequate to
compensate for the loss of wetland area or function; the proposed stormwater treatment
system has been approved for general use, such as a parking lot, and is not adequate for
treating stormwater runoff from a service station and car wash; additional
detention/retention should be provided to contain fuel in the event of a spill; and a final
stormwater plan must be submitted. As proposed. this project does not provide the
reasonable assurance that water quality standards will be met.

Therefore, pursuant to Section 401 of the Clean Water Act ( CWA), ch. 90.48 RCW and
ch. 173-201A WAC, the McDuff Properties and Investments SR 527 and 214™ Street SE
Service Station, Carwash, & Retail Facility water quality certification is denied without

prejudice.

Receipt of a denial without prejudice does not preclude McDuff Properties and
Investments from resubmitting a request for 401 Certification at a later date.

You have the right to appeal this 401 Certification decision to the Pollution Control

. Hearings Board Pursuant to chapter 43.21B RCW, your appeal must be filed with the
Pollution Control Hearings Board, and served to the Department of Ecology within thirty
(30) days of the date of your receipt of this document.

To appeal this decision, your notice of appeal must contain a copy of the Ecology
decision document you are appealing

Your appeal must be filed with:
The Pollution Control Hearings Board
4224-6" Avenue SE, Rowe Six, Bldg, 2
PO Box 40903
Lacey, Washington 98504-0903

Your appeal must also be served on:
The Department of Ecology
Appeals Coordinator
PO Box 47608
Olympia, Washington 98504-7608
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In addition, please send a copy of your appeal to:
Federal Permit Appeals Coordinator
Department of Ecology
PO Box 47600
Olympia, Washington 98504-7600

For additional information: Environmental Hearings Office Website:
http://www.eho.wa.gov

Your appeal alone will not stay the effectiveness of the decision. Stay requests must be
submitted in accordance with RCW 43.21B.320 these procedures are consistent with Ch.

43.21B RCW

Please contact Rebekah Padgett of my staff at (425) 649-7129 if you have any questions
or would like more information.

Sincerely,

Geoff Tallent, Section Manager
Shorelands and Environmental Assistance Program
Northwest Regional Office

" GT:rrp:cja

cc: Susan Glenn, U.S. Army Corps of Engineers
William Shiels, Talasaea Consultants, Inc.
Jeff Smith, City of Bothell
Eric Davison, King County Wastewater Treatment Division
Pam Elardo, King County Wastewater Treatment Division
Sandy Redick, King County Wastewater Treatment Division
Karen Walter, Muckleshoot Indian Tribe

E-cc: Loree’ Randall, Ecology
Penny Keys, Ecology
Paul Anderson, Ecology
Joe Burcar, Ecology
Erik Stockdale, Ecology
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9/20/04
8/11/05
5/9/06

6/23/06
6/26/06
6/28/06
6/30/06
7/5/06

8/1/06

8/2/06

8/16/06
11/21/06

11/27/06

Attachment 1: Chronology

Talasaea Consultants, Inc. (Talasaea) submitted the Joint Aquatic
Resources Permit Application (JARPA) to the U.S. Army Corps of
Engineers (Corps).

City of Bothell issued a Determination of Inconsistency for the project.
Talasaea submitted additional information to the Corps regarding the
11/15/04 Critical Areas, Wildlife Study, and Mitigation Report.

Corps issued Nationwide Permit NWP) #39, Residential, Commercial,
and Institutional Developments.

Washington State Department of Ecology (Ecology) received NWP #39
authorization letter from the Corps.

Ecology sent a letter to McDuff Properties and Investments
acknowledging receipt of the NWP #39 authorization letter and requesting
the JARPA, site plans, and supporting documentation submitted to the
Corps and/or other permitting agencies.

Ecology received the JARPA, Talasaea’s 9/20/04 cover sheet, 5/9/06 letter
to the Corps, and the Critical Areas, Wildlife Study, and Mitigation Report
dated 11/04 (revised 5/3/06).

Ecology sent a letter to McDuff Properties and Investments
acknowledging receipt of the JARPA and providing information about the
review process.

Paul Anderson, Ecology, spoke with Bill Shiels, Talasaea Consultants,
Inc., about the project and outlined concerns about impacts to wetlands
and water quality from the proposed project.

Paul Anderson, Ecology, sent detailed follow-up letter to Talasaea
requesting additional information and suggesting measures to reduce
potential project-related wetland and water quality impacts. Ecology also
stated that the design at the time did not meet the NWP #39 state 401
conditions and that the project would require an individual 401 Water
Quality Certification and Coastal Zone Management Consistency
Determination (WQC/CZM).

Paul Anderson, Ecology, discussed the contents of the 8/2/06 letter with
Bill Shiels.

A site plan, grading plan, and mitigation plan were e-mailed to Ecology by
Bill Shiels.

Additional information was received by Ecology, but this did not
substantively reduce the potential water quality impacts or include all of
the information requested in the August 2nd letter.

Based on the information provided, Ecology determined that this project
did not meet the State 401 Certification conditions for NWP #39 and that
an individual Section 401 WQC and CZM consistency determination
would be required.
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11/28/06
11/30/06

12/6/06
12/11/06
1/4/07

1/9/07

Attachment 1: Chronology (continued)

Ecology informed Bill Shiels by telephone of this fact and that a public
notice would be issued. Bill Shiels insisted that individual WQC not be
required.

Ecology issued a public notice of application for the project.

Ecology sent a letter by registered mail to McDuff Properties and
Investments to confirm that a WQC would be required and requesting
additional information in order to continue with WQC review of the

project.

Ecology staff (Rebekah Padgett, Paul Anderson, Cynthia Walcker, Joe
Burcar, and Erik Stockdale) also met with Bill Shiels to discuss the status
of the project, Ecology’s concerns about potential project impacts to water
quality, and information needed to continue our review.

Talasaea indicated that they understood that the project would require a
Shoreline Substantial Development Permit and requested that Ecolo gy
issue the WQC/CZM prior to the shoreline hearing to facilitate issuance of
a shoreline permit. Ecology clarified that the project would likely require
a Shoreline Conditional Use Permit, and that it did not appear that the
project was consistent with the local Shoreline Master Program and
Conditional Use Permit criteria. We also informed Talasaea that CZM can
not be issued without the shoreline permit, State Environmental Policy Act
(SEPA) determination, and WQC, and that at that time we did not have
enough information to issue the WQC.

Ecology also provided a copy of the 11/30 Ecology letter to Bill at this
meeting.

King County Wastewater Treatment Division submitted comments on the
project in response to the public notice of application.

Ecology forwarded the King County comment letter to Bill Shiels to
address their questions and concerns.

Muckleshoot Indian Tribe submitted a comment letter (dated 8/1 0/05) that
was submitted to the City of Bothell in 2005.

Ecology sent a letter by certified mail to McDuff Properties and
Investments. This letter served as a follow-up to the 11/30/06 letter,
requesting that additional information to address our concerns be
submitted within 15 days. This letter also clearly noted that the Corps
NWP authorization is not valid without Ecology’s issuance of the WQC.
Because the November letter was unclaimed by the applicant, it was
included with the follow-up letter. |
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1/26/07

1/30/07

2/8/07

2/16/07

4/30/07

Attachment 1: Chronology (continued)

Bill Shiels left a voicemail for Rebekah Padgett, Ecology, requesting an
extension to 1/30 for submittal of the requested information. Ecology
granted the extension through a return voicemail.

Additional information was submitted to Ecology; however, further
information was still needed.

Ecology contacted the City of Bothell to discuss the status of the project
and was informed that the project is on hold for shoreline permit review
subject to a City of Bothell Determination of Inconsistency, dated August
11, 2005, requesting a revised proposal.

Ecology sent a CZM Consistency Status Letter to MeDuff Properties and
Investments by certified majl. The letter outlined the enforceable policies
of the CZM Program in Washington State, and described what must be
addressed before Ecology can concur with or object to the CZM
certification statement. Specifically, the following is required for CZM
for this project: demonstration of compliance with the Shoreline
Management Act, demonstration of compliance with the State
Environmental Policy Act, and demonstration of compliance with the
Clean Water Act (issuance of the WQC by Ecology will constitute
compliance with the Act).

Ecology explained that a WQC determination (i.e., approve or deny) must
be issued by May 27, 2007, for this project for the Corps’ Nationwide
Permit authorization to be valid, and that a number of issues needed to be
addressed in order for Ecology to be able to approve a WQC for this
project. Ecology set a deadline of April 27, 2007, to receive the shoreline
permit, SEPA determination, and the requested information for the wQC
in order to have time to review the submittals, Ecology indicated that it
would have to deny the WQC and CZM for this project if the requested
information was not submitted by this date.

Rebekah Padgett, Ecology, discussed the status of the project with Bill
Shiels, and was informed that it would not be possible to submit the
requested information in the next few weeks.




