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To the Legislature and Interested Citizens:

We have developed recommendations to improve the State Environmental
Policy Act (SEPA) after a comprehensive study of the statute and its admini-
strative rules.

SEPA was enacted in 1971, when our nation was awakening to its environ-
mental problems. Our environmental concern is no less today than in 1971.
Events of recent weeks and months have reminded us that environmental
problems have not vanished over the past decade. We hope we are making
environmentally more sensitive decisions today, and SEPA has been instrumen-
tal in this progress. We need a strong and fair statewide act to be sure
environmental values are part of those decisions made every day that affect
our lives.

We turned to the people who know SEPA best: citizens, builders, agency
staff. We asked them to tell us, from their broad experience over the past
decade, where the law was working well, and where it was not. We asked
them to sit down and reason together. We hoped differences could be resolved

- by cooperation, not confrontation. We hoped that, by searching and research-
ing together, a common, high ground could be reached.

We reached a consensus that SEPA can work better for all concerned. We
can help environmental values to influence decisions by producing shorter
documents and focusing on significant fmpacts. We can involve citizens and
agencies earlier to identify issues before a lot of time and money is spent on a
project and various options are rejected. We can strengthen the law by re-
ducing duplication and delay and by making the process more predictable. We
can write government regulations in plain language for our citizens to use.

The legislation proposed by this bipartisan Commission passed both our
Senate and House of Representatives by a wide margin and was signed by
Governor Spellman on April 23, 1983. At the signing ceremony for SSB 3006,
representatives of environmental and citizen groups, business and industry,
state and local government applauded our progress toward making SEPA work
better for all concerned. We are confident that the new rules and, equally
important, the goodwill that has emerged in these past two years can work to-
gether to achieve SEPA's goal of productive harmony between people and
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EXECUTIVE SUMMARY

Ten Years' Experience with SEPA

Final Report of the Commission on Environmental Policy
(June 1983)

The legislature created a bipartisan Commission on Environmental Policy in 1981
to review the State Environmental Policy Act (SEPA). The Commission consis-
ted of eight legislators and six citizens, chaired by Senator Alan Bluechel of
Kirkland. The legistature instructed the Commission to study and make recom-
mendations to:

establish methods and means of providing for full implementation of
the Act in a manner which reduces paperwork and delay, promotes better
decision-making, establishes effective and uniform procedures, encourages
public involvement, resolves problems which nearly ten years' experience
with the Act has revealed, and promotes certainty with respect to the
requirements of the Act. (Section 1, Chapter 289, Laws of 1981 (ESSB
4190), RCW 43.21C.200.)

The Commission was directed to:
propose amendments, if considered necessary, to the State Environ-
mental Policy Act of 1971 and the administrative rules interpreting and
implementing the act. (RCW 43.21C.202(7).)
The Commission found that the statute was fundamentally sound, requiring
some additional clarifications, and that improvements are needed the admini-

strative rules and practices.

The Commission’s principal goals have been:

° Reducing unnecessary paperwork, duplication, and delay;
® Simplifying the rules and making the process more predictable; and
. Improving the quality of environmental decisionmaking, including

public involvement.

Based on these goals established by the legislature, the Commission has re-
commended several key reforms in the SEPA process, including:

. requiring an early scoping process to identify significant envi-
ronmental impacts through agency and public involvement

writing shorter environmental impact statements that will be used
designing a better environmental checklist

considering mitigation measures early in the process

clarifying SEPA’s substantive authority to condition or deny projects
clarifying and simplifying appeals

revising rules and forms in simpler format and English

Other important improvements are also recommended. They are highlighted at
the conclusion of this executive summary.



Background

The legislature expressed concern that the SEPA process had become too
confusing and cumbersome, weakening the ability to achieve the environmental
protection goals of the statute. In some respects, it was difficult for business
and industry, citizens and environmental organizations, and state and local
officials to comply with the law and to participate in decisions affecting
environmental quality.

The Commission was created after several legislative clashes over SEPA, finally
resulting in a decision that a comprehensive review of ten years' experience
with the act was needed. The bipartisan Commission's eight legislators in-
cluded two Senators and two Representatives from each caucus. Its six citi-
zens included two representatives of the environmental community, two of the
business community, and two from local government.

The Commission developed its recommendations after careful study of experi-
ence in this state, in other states, and in the federal government, to make
SEPA work better for all concerned. For example, statutory and rule changes

will reduce paperwork and costs in a number of areas, and they improve the
public’'s ability to participate earlier and more effectively in decisions.

Ultimately, SEPA’'s goal is better decisions, not better paperwork. Environ-
mental studies should be used in making decisions. Environmental values will
be part of decisions when the SEPA process is an integral part of daily agency
activities. The Commission identified many areas of broad consensus on ways
to make the SEPA process work better to achieve its purpose.

The Statute

As a result of its study, the Commission proposed legislation (SSB 3006) in its
Initial Report of the Commission on Environmental (January 1983), along with a
set of draft rules, and held four public hearings across the state on its re-
commendations. SSB 3006 was enacted substantially without amendment by the
legislature and signed by Governor Speliman on April 23, 1983. SSB 3006
contains specific direction on the contents of the state SEPA rules (Section 7,

Chapter 117, Laws of 1983 (SSB 3006), RCWwW 43.21C.110.)

This final report reprints the principal documents in SEPA's legislative history
as a result of the comprehensive review and amendment by SSB 3006.

The Rules

The rules are central to SEPA, because they are the procedures used by
every agency in the state to carry out the act.

Because SEPA is written in broad policy terms, the rules provide the details
for understanding and using the act as intended. The Commission spent
nearly two years drafting a set of proposed rules, based on its study, which
was staffed by an Advisory Committee of diverse and experienced members.
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This report describes how the Commission focused its efforts on developing
efficient and uniform procedures for translating the law into practical action.

These rules would replace the guidelines issued by the previous Council on
Environmental Policy on January 16, 1976 (WAC 197-10), and apply more
broadly. Those guidelines assisted agencies in carrying out SEPA's most
conspicuous requirement, the preparation of environmental impact statements
(E1Ss). Unlike the guidelines, these rules apply to more than just the EIS
and related procedures.

The Next Step

The Commission has completed its work. Since 1981, it has met its statutory
responsibilities and has:

° proposed legislation which was enacted in the 1983 session (SSB
3006)

° proposed rules which have been transmitted to DOE for consideration
(WAC 197-11)

° held four public hearings on its draft recommendations, invited

public participation and held meetings open to the public, and
consulted with local, state, and federal agencies and experts

® prepared an initial and final report to the legistature and to the
public on its two-year study of ten years' experience with the act.

SSB 3006 directed the state Department of Ecology (DOE) to adopt new SEPA
rules and authorized DOE to utilize rules proposed by the Commission. The
Commission completed its work on the rules in June 1983 after inviting and
incorporating public comment on its draft rules and ensuring consistency
between its proposed rules and the recently enacted statutory amendments.
DOE will now hold rulemaking proceedings under the state administrative
procedure act.

After DOE adopts new SEPA rules, each state and local agency will have 180
days to revise its SEPA policies and procedures to be consistent with the
statutory amendments and new statewide rules.

The act requires DOE to hold annual SEPA workshops, so that groups and
individuals concerned with SEPA can meet to exchange information and
experiences, in order to improve the way the act is being carried out. These
workshops should help to identify and resolve emerging problems and avoid the
kind of pent up pressure which led to numerous legislative efforts to revise
SEPA over the past several years. The Commission emphasizes that adequate
funding for DOE's SEPA oversight responsibilities is essential for the act to be
carried out fully and fairly for all concerned.

New legislation, administrative rules, and workshops alone will not make SEPA
work better. Solid, concise analysis and good writing cannot simply be legis-
lated. Differences among concerned people cannot be regulated away. It will
take a concerted effort by all those who care whether SEPA works well, to
work together toward that end, using the tools recommended by the Com-
mission. The Commission members believe that the process which led to a
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broad consensus over the past two years can be a renewed foundation for
SEPA’'s second decade.

KEY REFORMS

A Reform Package

The statutory and rule changes have been developed as a package, with each
complementing the other. The Commission focused on the substance of the
improvements, and, only toward the end of its studies on each part of the
SEPA process, reached conclusions about whether changes in the statute, the
rules, or both, were needed for mandating the reforms.

The next few pages describe the key reforms recommended by the Commission,
all of which are included in the proposed rules and some of which have been
enacted into SEPA through SSB 3006. These brief descriptions refer to some
sections of the statute and the proposed rules, but the references are meant
to be illustrative rather than comprehensive.

A summary of these and other changes in the proposed rules follows these
highlights.

1. Scoping of Significant Impacts in Environmental Impact Statements

Issue:

Although environmental impact statements are only required to be prepared
when a proposal has "significant” environmental effects, the law has not
plainly stated this. As a result, "telephone book" sized EISs have been
prepared, covering the "kitchen sink” in an effort to avoid court challenge.
Impact statements are sometimes unduly long and have irrelevant information,
which fails to focus on the key issues. Agencies and the public often do not
have an opportunity or responsibility to help identify the impacts and alter-
natives early enough in the planning process. Applicants may pour money into
detailed plans, only to find out about problems much later on. The Commis-
sion considered how to require early identification and narrowing of the issues
to those which are truly significant.

Response:

The Commission decided that the statute should state unequivocally that EISs
are only required to analyze "significant” impacts. These impacts, whether

adverse or beneficial, must be "probable,” and not remote, speculative or
merely possible. The Commission recommended new rules that would require
every agency to determine the scope of every impact statement. If a proposal

only has two or three significant impacts, such as traffic or drainage, the EIS
would only be required to analyze these impacts. This would encourage shor-
ter, focused EISs. The scoping requirement would involve giving notice (the
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"determination of significance") to other agencies and the public that an EIS is
being prepared and would invite comments on what to put in it (its "scope").
Any further early consultation would be encouraged, but would be completely
optional. In addition, the Commission simplified and increased certainty on the
scope of an EIS by clearly identifying its three elements (proposed actions,
impacts, and alternatives) and consolidating the existing list of environmental
elements from over 20 major headings to nine.

(See, for example, RCW 43.21C.031 and 110(d) and (f); WAC 197-11-408 and
410, 960, and Part 4 generally.)

2. Shortening the EIS to be More Usable

Issue:

The environmental impact statement process has been valuable in finding and
avoiding many environmental problems before they occur. Many statements are
too long, repetitive, and hard to read, however, and may obscure the issues.
When applicants face unnecessary preparation costs, and local officials and the
public are put off by long, complex documents, the impact statement does not
serve its intended role. The Commission considered how to shorten and sim-
plify the EIS document so that it would be used better in planning and deci-
sionmaking.

Response:

The Commission decided to recommend strict rules on the size of impact state-
ments. The rules would encourage shorter, focused EISs, and set a page limit
of 75 pages (or 150 pages if the proposal is unusually complex). Without
reducing the environmental analysis required to make informed decisions, the
Commission would simplify the EIS format by combining many subjects and
requiring a more logical format. The Commission developed simpler and
stronger rules enabling the use of existing environmental documents. These
recommendations will work with the scoping requirements to cut out insigni-
ficant and irrelevant items and reduce paperwork. The rules would require a
very short cover memo of the key issues to aid decisionmakers and the public.
Shorter documents, better format, and scoping all serve to further the sub-
stantive goals of the act by getting information to decisionmakers in a form
they can use.

(See, for example, RCW 43.21C.031 and'110; WAC 197-11-090, 402, 425, 430,
440, 443, 444, Part 4 generally, Part 6 generally.)

3. A New Environmental Checklist

Issue:

Better environmental impact statements are important, but only a very small
fraction of proposals having environmental impacts actually require an EIS.
Most proposals receive a more general review. An "environmental checklist" is
used to decide if a proposal has environmental impacts severe enough to re-
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quire preparation of an environmental impact statement. The current checklist
is out of date, however. It is hard to fill out and is not very useful for
planning. The current checklist also demands expert answers on difficult
questions, which many citizens and private applicants cannot provide without
hiring expensive consultants or lawyers. The Commission considered whether
to eliminate or revise the checklist to provide better information while reducing
technical jargon and the rule of experts.

Response:

The Commission decided that the idea of a brief, standardized checklist should
be continued, but that the checklist should be overhauled to provide better
information at less expense. The Commission designed a descriptive checklist,
where a citizen or applicant would no longer have to hire experts to guess at
"yes-no-maybe" answers to conclusory questions. Instead, the checklist would
have actual description of a proposal or site based on an applicant's own
knowledge of his or her project plans or property. While the new checklist
will still contain a number of questions, a plain English introduction would
clearly explain its purpose and caution government agencies on demanding
overspecialized information from citizens. The new checklist would provide
better environmental information for making decisions, including mitigation
measures and nonproject actions. An agency could still require additional
information based on its initial review of the checklist. Because the statute
currently authorizes the rules to contain procedures for determining the sig-
nificance of an impact, and because RCW 43.21C.110(1)(c) was broadened to
include environmental documents besides EISs, additional legislation was not
necessary.

(See, for example, WAC 197-11-325 and 1325.)

4. Using Mitigated Determinations of Nonsignificance

Issue:

Many proposals have some environmental impacts, but these impacts are not
significant. Other proposals might possibly have significant impacts, but
proponents may be interested in clarifying or changing the proposals to eli-
minate likely environmental problems. The guidelines do not expressly recog-
nize that an agency's decision that an EIS is unnecessary may be based upon
changes which have significant or sufficiently reduced -- '"mitigated" --
environmental impacts. The Commission considered whether to recommend rules
clearly allowing this.

Response:

The Commission decided that allowing proponents to improve their proposals
from an environmental perspective early in the process would further SEPA's
substantive goals. Project proponents also deserve more predictability and
early notice and advice from agencies, so that the EIS requirement is not used
as a threat to impose conditions unrelated to a project's impacts. The rules
allow applicants to request early notice if an agency believes an EIS is likely
to be required, and allow them to clarify or change the proposal accordingly;
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public notice is given for such mitigated DNSs to avoid abuse. The new
checklist will also provide better information and a better basis for these
determinations. Additional legislation is not needed for the reasons noted
above on the environmental checklist. The courts have also upheld the use of
mitigated DNSs, as they have relied upon environmental checklists and draft
EISs (which are both administrative rather than statutory creations).

(See, for example, WAC 197-11-340.)

>.  Clarifying SEPA’s Substantive Authority

Issue:

SEPA currently allows proposals to be conditioned or denied on environmental
grounds. There are no uniform statewide rules to guide the use of the "sub-
stantive” authority. The Commission considered whether substantive authority
should continue to exist, and, if so, should there be rules on its use.

Response:

The Commission decided that substantive authority -- using environmental
considerations in decisions -- was central to SEPA. Otherwise the law would
create meaningless and wasteful paperwork. The Commission recommended

adoption of uniform rules governing the exercise of substantive authority for
all agency decisions, whether state or local, legislative or adjudicatory. Some
of the key provisions are as follows (the first and last have essentially been in
the act at least since 1977):

. Mitigation measures must be related to specific, adverse environ-
mental impacts clearly identified, documented, and stated in writing
by an agency. Mitigation measures must be reasonable and capable
of being accomplished.

. An agency must make available to the public a document stating its
decision, including any mitigation measures and monitoring. Agen-
cies must disclose their SEPA policies to the public and to appli-
cants, including preparing a document that lists or contains the
policies.

° Before requiring mitigation measures, agencies must consider local,
state or federal requirements and enforcement which could mitigate
significant impacts, in order to avoid unnecessary duplication or
conflicts.

® Responsibility for implementing mitigation measures may be imposed
on proposals of applicants only to the extent attributable to the
identified adverse impacts of the proposal.

® In order to deny a proposal under SEPA, an agency must find that:
(i) the proposal would be likely to result in identified significant
adverse impacts; and (ii) reasonable mitigation measures are in-
sufficient to mitigate the identified impact.
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° Mitigation measures or denials must be based on formally adopted
policies designated by the agency as a basis for exercising substan-
tive authority. Decisionmakers must cite the SEPA policy which is
the basis of any condition or denial under SEPA.

The proposed rules contain more specific requirements than the statute, be-
cause it was felt unnecessary to legislate all of the specifics contained in the
rules.

(See, for example, RCW 43.21C.060; WAC 197-11-720.)

6. Clarifying Appeals Procedures.
Issue:

The law currently allows appeals of government decisions made under SEPA.
SEPA allows an agency or project proponent to trigger a strict limitation on
the time for appeal with adequate notice. A good deal of uncertainty remains,
however, concerning the proper basis and timing for appeals. There has been
a lot of confusion on the relationship between appeals under SEPA and other
laws. The Commission considered whether appeals should continue to be
allowed, and, if so, how to clarify and streamline them. The Commission
carefully considered suggestions for limiting appeals, and judicial review and
for imposing financial and other responsibility on appellants, as well as sug-
gestions for broadening challenges.

Response:

The Commission decided that fairness to project proponents and citizens alike
demands that they be allowed to question government decisions under SEPA
and recommended that the statute clearly guarantee that right for procedural
and substantive challenges. The Commission decided that bonds or other
restrictions on access to review would not improve the environmental review
process itself, and were a less constructive approach than increasing certainty
and streamlining the appeals process. The Commission therefore recommended
a new statutory section and clearer rules on appeals, balancing the interests
of all parties. The Commission decided that SEPA challenges must be linked to
some actual governmental decision or action and that SEPA issues should not
be challenged before an agency issues a final EIS or makes a final decision on
whether an EIS is required. The Commission also decided that local and
judicial review would often be faster and fairer than allowing appeals only to a
statewide administrative body. Some of the key recommendations are:

. If a local agency has an appeals process, it must be used, but
agencies should generally not have more than one level of adminis-
trative SEPA appeals. The time for commencing a SEPA adminis-
trative appea! would coincide with any agency appeal on the under-
lying government action subject to SEPA review.

° While it would be contrary to SEPA’s purpose to establish a manda-
tory and inflexible statute of Ilimitations, the time period for

-12-



commencing a SEPA lawsuit (or portion of a lawsuit) is standardized
at 30 days, unless a "notice of action" provides for a longer time or
no statute of limitation applies.

° An early and adequate record should be created, so that subsequent
review may be on the record.

® If all parties to an appeal consent, they have the option of taking
the issues to the Shorelines Hearings Board, in order to encourage
alternative approaches to dispute resolution, which may prove to be
faster, cheaper, and more predictable than the courts.

(See, for example, RCW 43.21C.075; WAC 197-11-750.)

7. Simplifying the SEPA Rules

Issue:

The existing SEPA guidelines (WAC 197-10) are nearly eight years old and
focus on procedural compliance with the environmental impact statement re-
quirement of SEPA. Although the guidelines have provided valuable direction,
they should be updated, simplified, and written in less technical language.
They also need to shift emphasis to the overall environmental review process
and address substance over procedure. The Commission considered ways to
upgrade the guidelines and implement the statutory reforms.

Response:

The Commission decided that the best way to incorporate the recommendations
and to make the SEPA process more predictable and work better was to reor-
ganize and simplify the guidelines. The Commission recommended simplifying
the format of the rules and rewriting them in plain language to make them
more usable by public officials, applicants, and the public. A great deal of
effort went into improving the format and style of the rules and the SEPA
forms. An introductory section is included for laypersons; technical material
has been placed in the latter parts. In addition, the Commission has empha-
sized integrating the SEPA process with agency decisionmaking and simplifying
basic concepts, such as the content and timing of environmental review and
standard definitions, in order to implement the Commission's three main objec-
tives of better decisionmaking, less paperwork, and more certainty.

(RCW 43.21C.110 and 120; WAC 197-11.)

ILLUSTRATIONS

Figure 1 on the page 16 gives a general picture of the overall SEPA process.
Figure 2 shows on page 17 some highlights of the paperwork reduction and
simplification. Figure 3 on page 18 notes how each major interest benefits
from some of the key reforms, and illustrates the common interest and consen-
sus reflected in the Commission process. Figure 4 on the appeals process
is on page 78,
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OVERVIEW OF IMPROVEMENTS IN RULES

A. REDUCING PAPERWORK, DUPLICATION,
AND DELAY

I. Scoping. The rules require the use of an early
"scoping’ process to identify significant environmental
issues. Scoping means giving notice to agencies and
the public that an environmental impact statement is
being prepared and inviting comments on its scope.
Scoping allows shorter, focused EISs and eariier
public participation. This is intended to help identify
and resolve problems early in the process before
applicants and agencies spend a lot of time and money
on a proposal.

2. Simpler EIS format. The rules spell out a sim-
pler, standard format intended to eliminate repetitive
discussion, highlight the significant impacts of the
proposal and alternatives, and focus on the real
issues. The number of main sections of an EIS would
be reduced from 9 to 2; the number of major environ-
mental headings would be consolidated from 20 to 9.

3. Reducing the length of EISs. The rules would
put reasonable page [imits on EISs, to make docu-
ments short enough that decisionmakers and the
public read them (75 pages, or 150 pages for unusu-
ally complex proposals). - The page limits do not
apply to items which may be long and outside of the
control of the agency, such as comments and respon-
ses and appendices. The rules take the approach
that the environmental analysis must be rigorous,
while the paperwork can and should be reduced, with
the overall record providing the necessary documen-
tation.

4. Requiring an EIS cover memo and fact sheet. The
rules would require a cover memo of less than 2 pages
to highlight the environmental issues for the reader.
A standard form “fact sheet” would start the EIS
and tell the reader when comments are due, where
supporting documents are avaiiable, and other vital
information.

5. Eliminating duplication by using existing studies.
The rules direct and encourage agencies to use
existing environmental studies wherever possible.
Incorporation by reference is encouraged with appro-
priate rules so that agencies and the public can find
the documents being referenced.

6. Eliminating repetitive discussions through phased
review. in addition to better format, the rules
provide for “phased” review, similar to tiering”
under NEPA, so that subsequent studies do not
repeat material covered by earfier environmental
reports. This also allows more thought to be given
to the logical timing and scope of an environmental
study and can produce more useful studies at less
front-end cost.

7. Integrating SEPA requirements with other laws.
The rules require agencies to coordinate their permit
processes and SEPA compliance, especially when
several agencies have authority over a project. The
rules allow documents and notices to be combined, as
long as SEPA requirements are met. Agencies must
also comment specifically on concerns about environ-
mental information, methodology., and mitigation mea-
sures.
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8. Requiring earlier review. Where an agency's
only action is a permit which requires the submission
of detailed plans and specifications, the ruies require
the agency to provide for earlier environmental re-
view, at the conceptual stage, so that environmental
problems can be identified and resolved before major
cost commitments are made.

9. Allowing flexible thresholds for minor new con-
struction. The rules allow agencies to raise certain
ievels for categorical exemptions on minor new con-
struction.

10. Requiring timely comment. The rules require
agencies and the public to comment within the appli-
cable time periods. The comment period for draft
£1Ss has been shortened from 35 to 30 days; oppor-
tunity 1s provided to consider extensions.

B. SIMPLIFYING THE RULES AND
INCREASING CERTAINTY

1. Revised guidelines. The Commission decided that
the best way to simplify the rules and increase cer-
tainty was to rewrite the guidelines in simpler English
and reorganize the rules so that they are more read-
able and usable by applicants, citizens, and agency
officials. A great deal of effort went into improvi
the format and style of the rules. A nonregulato
introduction is included as the first section of the
rules, so that members of the public who may be un-
familiar with SEPA can get an overview of the process
before reading the rules.

2. Simpler and more uniform criteria and definitions
under SEPA.  The rules establish uniform definitions
for key terms and more definite criteria and proce-
dures for complying with the act's requirements. The
rules establish uniform notice and other requirements
to remove uncertainties about whether an applicant or
agency would be subject to various challenges for the
adequacy of its SEPA compliance.

3. Certainty on actions during the SEPA process.
The ruies provide better environmental protection and
greater certainty on what actions can be taken while
the SEPA process is underway.

4. _Slmplifying suppiemental review. The rules es-
tabl_tsh one basic test for requiring supplemental
review and reduce the types of supplemental docu-

ments from about 10 to 2: a supplemental EIS and an
addendum.

5. Clarifying the relationship between environmental
and other reievant factors in decisions. The rules
stress that environmental values are often not reduci-
ble to monetary terms, and this must be considered if
an agency uses a cost-benefit analysis in its decision.
The rules also provide clearer guidance on the differ-
ence between EISs (for considering environmental
factors) and the ultimate balancing by decisionmaker
(which may inciude other rajevant factors), but giv

agencies the option to discuss other impacts based on
public comment or agency analysis.




6. Clarifying categorical exemptions. Along  with
statutory amendments, the rules reaffirm the ability
of agencies and members of the public to rely on a
system of categorical exemptions. The ruies explain
categorical exemptions more clearly and plainly pro-
vide for those circumstances when they would not
apply. Since agencies and interest groups did not
identify problems with many of the existing exemp-
tions, the Commission did not undertake to review
and revise the substance of categorical exemptions
uniess requested to do so by the legislature (school
closures and EFSEC) or by members of the public.
Few suggestions were received for changes, indicating
that the existing exemptions had generally worked
well since their adoption in 1976. The exemptions in
the proposed rules are essentially the same as the
current guidelines, with very few exceptions, such as
the flexibie thresholds for certain minor new construc-
tion.

7. Clarifying the appeals procedure. More uniform
rules and a generally simpler and faster process for
the conduct of SEPA appeals are provided, based on
the recent statutory amendments. Multiple agency
appeals have been reduced, saving costs for appli-
cants, concerned citizens, agencies, and taxpayers.
The rules provide that appeals should come at the
end rather than the middle of the process and should
generally cover both the SEPA challenge and agency
permit decision. |If an agency has an appeals proce-
dure, it must be used before a lawsuit may be filed.

C. IMPROVING ENVIRONMENTAL DECISIONMAKING,
INCLUDING PUBLIC INVOLVEMENT

1. Usabie documents. One of the main ways the
substantive goals of the act can better be achieved is
by getting environmental information to decisionmakers
in a form they will use. Shorter documents, better
format, and scoping all serve this purpose. Earlier
agency and public participation through scoping can
also produce better decisions and help resolve envi-
ronmental conflicts early.

2. Environmental checklist. A new “environmental
checkiist™ requires description of a proposal and site,
rather than conclusory "yes-no-maybe” answers. The
new checklist aiso identifies mitigation measures and
avoids demanding overspecialized material from citi-
zens. It is designed to provide better environmental
information at a lower cost to applicants. Since most
projects are reviewed using checkiists (because they
do not have “significant” impacts requiring an EIS),
the new checklist can go far toward improving deci-
sionmaking.

3. Mitigated DNS. The rules allow agencies to
issue a determination of nonsignificance (DNS) if a
proposal does not have a significant impact, as a
result of mitigation measures that will be implemented.
The rules allow applicants to request early notice
whether an agency believes an EIS is likely to be
required, and to clarify or change the proposal
accordingly;. public notice is given for such mitigated
DNSs to avoid abuse. The new checklist will also
provide a better basis for these determinations.
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4 Substantive authority and mitigation. The rules
affirm SEPA s substantive authority -- the condi-
tioning or denying of projects based on environmental
impacts -- and provide a set of basic rules for its
use. The rules are designed to allow reasonable
mitigation measures to be imposed, and to protect
appticants’ from potential abuses. The rules also

require agencies to disclose their SEPA policies to the
public.

5. Recording the decision. The rules require an
agency to document its decision and any mitigation
measures and to make the document publicly availabie.
The rules also require agencies to identify the sub-
stantive SEPA policies they used in making their
decisions.

6. Emphasizing options. The rules stress the
comparison of the environmental impacts of the reason-
able aiternatives, from describing a proposal in terms
of options (especially for public and nonproject pro-
posals) to putting the comparison of the environmental
impacts of alternatives up front in an EIS.

7. Improving document content. In  addition to
reducing repetition, the ruies update the content of
checklists and EISs by specifying that emerging
areas, such as hazardous waste and alternate energy
resources, are covered. The rules give recognition
to and provide clearer treatment of impacts on shore-
line, urban, and public service elements than the
existing guidelines.

8. Earlier and better public notice. 1In addition to
earty participation through scoping and early review
procedures, the rules strengthen and clarify public
notice, including newspaper publication and posting
on-site, and encourage additional public notice and
involvement.

9. SEPA REGISTER. The rules upgrade the SEPA
REGISTER to create a way for interested citizens to
find out about SEPA actions which may affect them
and to provide agencies and applicants with a uniform
method of providing notice.
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Proposed Major Changes Figure 2
v >EPA PROCESS Major Paperwork Reduction/
Simplification
A GENERAL
Overview explanation of proces
Timing/early review P P :
Scope/phasing reducing ront-end costs
reducing duplication
B THRESHOLD DETERMINATION7 '
Categorical Exemptions allow higher levels for minor constr.
Ch”k!i't non-expert descriptive checkiist
C"iteﬂ'l‘ basic statutory terms
DNS/Mitigated DNS no PDNS
Ds doubles as scoping notice
C E!S
Scopin
pSiggnificant impacts EIS r‘_equn‘od for s?gnificapt impacts (RCW)
Circulate DS/Notice ElS discusses sA'g.mflcant impacts (RCW)
Format basic 75-page iimit
Page Limits sections reduced from 14 to 9; text from 9 to 2
Sections major headings of elements reduced from 20 to 9
Nonproject use nonproject for later projects
clarify, public services, utilities,
Elements of Env.
housing., land use/shoreline plans
D COMMENTING
-
30-day period reduce from 35 to 30 days
Specificity of Cm::‘/N° comment duty to comment within time periods
Response to Commen
E SUPPLEMENTAL REVIEW
Using existing documents
reduce types of documents from about 10 to 2
Suppl nt/addendum reduce criteria from about 14 to 2 ’
F. AGENCY DECISION
v Substantive authority/mitigation provide general, uniform standards for first time
Optional integration procedures allows phased review for multipie permit actions
G Definitions
H Categorical Exemptions
| Agency SEPA Policies
Agency SEPA Procedures
J Forms
-
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SOME COMMON BENEFITS OF REFORMS

business

NEW CHECKLIST

cheaper to prepare and
easier fo use

SCOPING

cuts expense of analyzing
the kitchen sink;
opportunity to resolve
potential problems

SHORTER, USABLE EISs

reduce paperwork

SUBSTANTIVE AUTHORITY/

MITIGATION

more certainty on exercise;
basic rules apply to all
officials and decisions;
allow mitigated DNS;

deny for significant
impacts only

government

better information

puts resources into
dealing with sig.
problems; legal
protection for
shorter EISs

agency officials may
read env. documents
in making decisions

clear authority to do;
settle SEPA legislative
intent issue
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Figure 3

environmentalists

better data and easier
to assess agencies’
evaluation of applicant
responses

earlier participation in
EISs; opportunity to
identify alternatives &
impacts and resolve
problems before an agency
or applicant becomes

too committed

avoids obscuring issues
and EISs which are hard
for citizens to read,
understand, & comment

reaffirms leg. intent;
agencies and applicants
must identify any miti-
gation or monitoring;
applies early in process
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43.21C




LEGISLATIVE HISTORY

OF SSB 3006 (SEPA_AMENDMENTS)

Need for Legislative History

Most legislation in Washington state has scarce, if any, legislative history

explaining a bill. Legislative intent, even of major laws, is usually difficult to
find.

SEPA is one example. Legislators, public officials, citizens, and the courts
have relied on the legisiative history of the National Environmental Policy Act
(NEPA) to help interpret the state law since 1971.

The diverse groups and individuals concerned about SEPA felt strongly that
our state act should have its own legislative history, particularly after a
comprehensive two-year study of 10 years of state and local experience with
the act. The Commission's review was undertaken, in part, to reexamine and
to articulate legislative intent in many important areas, in order to reduce
some of the controversy and confusion about the law's purposes.

Legislative intent for SEPA aids people in interpreting and complying with a
law that is written in broad, sweeping terms. It assists agencies in writing
SEPA rules, policies, and procedures; it assists legislators in reviewing rules
and in considering any future amendments; and it assists courts in inter-
preting SEPA when language or rules may be ambiguous.

Over the past decade, there has been considerable debate over SEPA's intent.
The Commission's review produced a remarkable consensus about the act's
intent. [t was felt important to document these understandings about pre-
viously controversial issues to establish a legislative history for our state law
and to provide renewed foundation for SEPA's second decade.

A Conscious Effort to Clarify Legislative Intent

This final report compiles and publishes the key documents in SEPA's current
legislative history. It does not reprint the various proposed amendments that
failed in committee and on the floor, which also provide insight into legislative
intent, because it was felt that affirmative statements of intent would be more
useful to the reader and to those using SEPA on a daily basis.

T. The Commission Report and Rules

The most obvious indicator of legislative intent, other than the words of the
statute itself, is the Commission's own report and explanation of its proposals.
The chairman and more than half of the members of the Commission were
members of the legislature. SSB 3006 was developed by the Commission as
part of its review, and the legislation proposed by the Commission in its Initial
Report was enacted virtually without amendment.
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In. addition, the Commission's Initial Report was distributed to all legislators
close to the start of the session. This Final Report also describes the pur-
poses of the major reforms (see, for example, the Executive Summary) and re-
prints the key documents in the legisiative history.

The Commission also felt strongly that rule recommendations should be pub-
lished along with proposed legislation, so that the nature of the improvements
to the SEPA process being authorized by SSB 3006 could be known and consi-
dered prior to enacting the legislative amendments. The rule recommendations
themselves, therefore, contribute to an understanding of legisiative intent.
This may not be typical for legislation, but the process leading to SSB 3006
was unusually long and deliberative for state legislation. (See the description
at the end of this section on the relationship between the legislation and
rules.)

2. Section by Section Summary of SSB 3006

Because of the complex and comprehensive nature of the bill, legisiative spon-
sors and leaders placed great emphasis on having a detailed Section by Section
Summary of SSB 3006. This detailed summary was periodically revised and
accompanied the bill throughout the legislative process.

The Section by Section Summary deserves special explanation to those who may
be unfamiliar with its purpose and role. This is not necessarily a typical
document in state legislative history, but, as noted above, there was a deter-
mined effort to have an adequate record of legislative intent on the bill. The
fact that this document was referred to in testimony and floor debate also
indicates the importance of its role in the legislative deliberations.

Individual copies of the Section by Section Summary of SSB 3006 (in Part Two
of the Initial Report) were distributed to the members of the Senate and House
committees responsible for the bill before the bill was considered. It was also
distributed to the members of both caucuses before floor consideration and
debate on the measure.

The Section by Section Summary was revised after the Senate action to reflect
the clarifications of text and intent adopted in Senate committee and on the
floor. The summary was revised again after House action to reflect the clari-
fications of intent reflected in the carefully-prepared House floor colloquy (see
explanation of Qs & As on SSB 3006 below). The Section by Section Summary
of SSB 3006 printed in this Final Report is the same as the one included with
and mailed to all agencies after the enactment of the bill, so that the detailed
summary of the legislation would be available as soon as possible to SEPA
practitioners.

3. Qs & As on SSB 3006

There was concern that the Commission's Report and the Section by Section
Summary alone might not command sufficient attention as legislative history
because the courts or future law clerks might not be familiar enough with
these documents to use them to interpret SEPA. Likewise, there was concern
that people who were not familiar with the 1981-1983 SEPA review, including
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public and private counsel in future years, might not know about these re-
sources to cite them to their clients or to the courts.

Therefore, floor colloquies in both the Senate and the House were felt to be
essential to underscore the intent of some of the provisions about which con-
cern had been expressed at public hearings.

Unlike some floor colloquies, which may reflect impromptu responses or per-
sonal opinions, considerable thought was given to the Qs & As on SSB 3006.
As is evident from the proceedings, from the content of the exchange, and
from the participants in the colloquies, the Qs & As represented a bipartisan
consensus.

It should be noted that the four Senate Qs & As were originally planned to be
read into the Journal of the House, as well as into the Journal of Senate. The
House members viewed both sets of Qs & As as completely consistent with one
another, with the House Qs & As in no way at variance with the Senate's.
Because of the time limitation at the end of the session (SSB 3006 was passed
by the House on the final day of the cutoff), the leadership requested that
the floor colloquy be as brief as possible, and the Senate Qs and As were not
repeated for the House journal. Copies of the complete set of Qs & As were
distributed with the Commission's Memorandum to Agencies and are reprinted in
this report.

The Senate Qs and As were exchanged between Senator Ted Bottiger (D-Taco-
ma), Senate majority leader, and Senator Alan Bluechel (R-Kirkland), sponsor
of the bill. The House Qs & As were exchanged between Representative Roger
Van Dyken (R-Lynden), a member of the House committee majority reporting
the measure, and Representative Lorraine Hine (D-Des Moines), a member of
the House leadership and a mayor with considerable experience with SEPA
legislation and administration. All of the legislators had experience with SEPA
over a number of years and spent considerable time at learning the details of
the bill as its floor leaders. House leadership felt so strongly that the floor
colloquy should be considered reliable by the courts that Rep. Van Dyken
even spent time introducing Rep. Hine and her credentials before initiating the
Qs & As (this was unnecessary in the Senate, where the Commission chairman,
Senator Bluechel answered the questions) .

4.  Memorandum to Agencies and Interim Guidance

iImmediately after the Governor signed SSB 3006, the Commission prepared a
"Memorandum to Agencies", enclosing "interim Guidance on SEPA Implementa-
tion" (May 1983).

The memorandum and guidance was intended to alert the entities responsible
for SEPA implementation (notably government agencies, although the material
received wider circulation) to the statutory changes and to provide guidance
and information on the new law. The guidance would encourage agencies,
courts, and other concerned parties to interpret and administer SEPA revisions
in a uniform and consistent manner until the new state and local rules are
adopted, which would take between six months and a year.
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The memorandum highlights aspects of SEPA compliance that require immediate
attention in light of the changes that went into effect on April 23. Guidance
on how to handle new requirements, such as scoping, is included. The memo-
randum and guidance covers two especially crucial items:

o a simple chart illustrating the appeals process, along with detailed
explanation of the revised process; and

o the key aspects of the legislative history: the act, the Section by
Section Summary, and the Qs & As.

The memorandum and guidance were circulated to the Commission members and
approved by them prior to distribution.

5. Bluechel Memorandum (April 11, 1983)

During the legislative debate in the House, a number of questions were raised
about specific terms or concepts in the bill. Senator Bluechel sent a memo-
randum, dated April 11, 1983, to Representative Dennis Dellwo on SSB 3006
addressing several subjects. The memorandum notes that the Commission and
its advisory committee had considered the questions and subjects raised.

Because this material is part of the legislative history and may be helpful
background for the reader, it is included in this report.
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BACKGROUND ON_SEPA

Introduction

The State Environmental Policy Act of 1971 ("SEPA," Chapter 43.21C RCW) was
enacted during the 1970 and 1971 sessions, at the beginning of an extraor-
dinary decade of environmental legislation. SEPA, modeled after the National
Environmental Policy Act of 1969 (NEPA), may have been the most significant
piece of environmental legislation to emerge from those legislative sessions.
Although NEPA has legislative history, the initial passage of SEPA was accom-
plished with little opposition or comment. There was scarce legislative history,
as noted in the previous section of this report.

The lack of controversy over SEPA disappeared rapidly. Numerous court
decisions and the absence of clear statewide procedures interpreting SEPA
prompted the legislature to amend the act, particularly in 1973, 1974 and 1977.
Administrative guidelines were adopted in 1975 (they went into effect in
January 1976) and were slightly amended in 1977. After a decade of exper-
ience with SEPA and piecemeal adjustment, the legislature created the Com-
mission on Environmental Policy in 1981 and directed this comprehensive review
of the act and guidelines. This section of the Commission's report provides an
overview of SEPA by briefly reviewing the act, guidelines, and major statutory
amendments before 1983.

1.  State Environmental Policy Act

SEPA’s purpose is to: declare a state policy encouraging productive and en-
joyable harmony between people and the environment; promote efforts to pre-
vent or eliminate damage to the environment; stimulate human health and
welfare; and enrich the understanding of the ecological systems and natural
resources important to the state and nation.

As originally enacted, SEPA was almost an exact copy of the National Envi-
ronmental Policy Act (NEPA). Both use the "detailed statement" (environ-
mental impact statement or EIS) as the principal "action forcing” mechanism to
bring environmental factors to the attention of decisionmakers. Both require
that environmental values be given "appropriate consideration" in planning and
making decisions. There are a few differences between SEPA and NEPA as
they were originally adopted.

SEPA contains a stronger declaration of environmental rights than NEPA. RCW
43.21C.020(3) provides that each person has a fundamental and inalienable
right to a healthful environment. This was the original text of NEPA, but it
was altered during passage to state that " each person should enjoy a
healthful environment " The significance of this difference, if any, is
unclear, but it has created controversy which the Commission addressed in its
review. NEPA's EIS requirement refers to the "human environment”, while
SEPA uses the term "environment" in RCW 43.21C.030(2)(c). NEPA applies to
federal agencies, while SEPA applies to all branches of government in the
state, including state agencies, municipal and public corporations, and coun-
ties. SEPA tends to cover much smaller agencies and actions. Both NEPA
and SEPA apply to government approvals of proposals by private applicants.
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The original act did not define some of its basic terms, nor spell out how the
environmental review process would work. The Washington courts were re-
quired to interpret the Act and develop the framework for SEPA implemen-
tation, based in large measure on federal administrative guidelines and court
interpretation of them. By 1973, the courts had established that SEPA applies
to virtually all discretionary governmental approvals of private as well as
public activity, as with federal and other states’ administrative and judicial
precedents. The "threshold determination” concept was emphasized by the
courts. This required state and local agencies to evaluate environmental
information and determine whether an environmental impact statement (EIS)
would be required before the first discretionary governmental decision on a
proposal is made. The judiciary emphasized that SEPA's procedural require-
ments would be enforced.

The new procedures caused considerable concern among land developers,
builders, and agencies because the requirements were not uniform or clearly
set out. The legislature responded in 1974 by commissioning the Council on
Environmental Policy.

2. SEPA Guidelines

During the 1974 legislative session, the act was amended to create the Council
on Environmental Policy (RCW 43.21C.100) for the purpose of adopting state-
wide SEPA guidelines (RCW 43.21.110). The guidelines were intended to
provide for full implementation of SEPA:

... in a manner which reduces duplicative and wasteful practices,
establishes effective and uniform procedures, encourages public
involvement, and promotes certainty with respect to the requirements
of the Act. (Chapter 179, Section 6, Laws of 1974, Extraordinary
Session)

The guidelines (197-10 WAC) defined "actions” subject to SEPA. These gener-
ally include public projects and the licensing of private projects that modify
the physical environment. Nonproject "actions" which require governmental
approval, such as ordinances and regulations controlling the use of the
physical environment, are also considered "actions.” Next, the guidelines
contain a listing of activities exempted from the EIS requirement. For those
proposals not exempted, the agency responsible for SEPA compliance, the lead
agency, makes a "threshold determination.” An EIS must be prepared if the
proposal is found to have a potential significant adverse impact on the envi-
ronment. The lead agency is responsible for preparation of a draft EIS in-
tended to "transmit information concerning a proposed governmental action and
the alternatives to that action to public officials, project sponsors, and
interested citizens”" (WAC 197-10-405). After circulation and review of the
draft EIS, a final EIS is completed before the agency may take action on the
proposal.

The SEPA guidelines were written to govern the content of rules to be adopted
by other units of government, including state agencies, counties, cities, and
special districts. Although many of the guidelines provisions are mandatory,
some flexibility is allowed in areas such as designation of "responsible official,”
exemptions, intragency appeals, and timing of certain procedural requirements.
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It is therefore necessary to refer to the guidelines in conjunction with the
applicable agency regulations.

The Council on Environmental Policy, which adopted the Guidelines in Decem-
ber 1975, expired in June 1976. RCW 43.21C.100 provided that authority to
amend the guidelines was transferred to the Department of Ecology (DOE). In
response to petitions for change and a series of public hearings, DOE adopted
some guideline amendments in December 1977. No further amendments have
been adopted.

3. Legislative Amendments to SEPA

The legislature first amended SEPA in 1973 in response to concerns expressed
by state and local agencies and proponents of private development. In 1973,
certain development permits for single family residences were exempted from
the EIS requirement (RCW 43.21C.070), and "substantial weight" was given to
the threshold determination of a governmental agency and its determination of
adequacy on an EIS (RCW 43.21C.090). The optional "notice of action" and
statute of limitations provisions were established in 1973 and amended in 1974
and 1977 (RCW 43.21C.080). The 1977 amendment reducing the time period for
challenging private projects under SEPA from 60 to 30 days.

The 1974 amendments creating the Council on Environmental Policy and direct-
ing the adoption of SEPA guidelines also included a number of other sections
on reporting and interagency coordination.

The 1977 amendments focused on the exercise of substantive authority (which
is based upon RCW 43.21C.020, 030(1), and 060). In revising RCW
43.21C.060, the legislature acknowledged the substantive authority of SEPA
and required certain agencies relying on SEPA to condition or deny proposals
to specify the adverse environmental impacts leading to the decision, although
there remained arguments over legislative intent. Local governments were
required to adopt policies governing the exercise of SEPA's substantive
authority. Finally, people could appeal a decision by a nonelected official to
condition or deny a proposal to the local legislative authority.

In addition to the 1973, 1974, and 1977 amendments, SEPA has been amended
very infrequently for specific legislative exemptions, some of which have been
controversial: the Hood Canal Bridge restoration, in 1979 and 1980 (RCW
43.21C.032, now repealed); codification of the forest practices exemption, in
1981 and 1983 (RCW 43.21C.037); drought emergencies, in 1981 (RCW
43.21C.210); emergency work at Mt. St. Helens, in 1982 and 1983 (HB 3519,
RCW 43.21C.500 containing a 1988 sunset clause); incorporation of a cities or
towns, in 1982 (RCW 43.21C.220; also see RCW 36.93.170); school closures, in
1983 (Section 1, Chapter 109, Laws of 1983, HB 719); and the Washington
State Housing Finance Commission's adoption of its housing plan (Section 29,
Chapter 161, Laws of 1983, SB 3245) .

This report covers the 1981 and 1983 amendments to SEPA creating the Commis-

sion on Environmental Policy (technically "environmental policy commission")
and enacting the Commission’s recommendations .
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SEPA IN THE 1983 LEGISLATURE

Introduction

The Commission proposed legislation (SSB 3006) in its initial report in January
1983. The legislation was subsequently enacted with three minor amendments,
described below, which did not change the intent of the bill's substantive
provisions. SSB 3006 was passed by large majorities in both houses and was
signed by Governor Spellman on April 23, 1983.

The chronology of the enactment of SSB 3006 is printed at the end of this
section.

The Legislative Process

Although the legisiation was developed as part of the Commission's lengthy
study, the legislature's chronology began in December 1982. At its Decem-
ber 13 meeting, the Commission unanimously recommended a draft bill, as well
as draft SEPA rules. Senate Bill No. 3006 was prefiled for introduction on
December 22, 1982, initiating the legislative process for the 48th Legislature.

The Commission had been planning public hearings across the state on its
recommendations. In order to be consistent with RCW 34.04, the hearings
were held after at least 20 days notice, The Commission held public hearings
in Seattle, Olympia, Yakima, and Spokane during the first three weeks in
January 1983. As a result of public comments to the Commission, particularly
from environmental and citizen groups, several important changes and clarifi-
cations were made to the bill resulting in Senate Substitute Bill No. 3006.
SSB 3006 was the proposed legislation included in the Commission’'s Initial
Report to the Legislature.

Three aspects of the legislative process deserve special mention: the public
hearings, the Senate substitute bill, and the three amendments made during
committee and floor action.

1. Public Hearings

In addition to the Commission's four statewide public hearings mentioned
above, the Senate Parks and Ecology Committee and the House Environmental
Affairs Committee heid five public hearings on SSB 3006. The Senate commit-
tee also had lengthy debates in executive session at which several amendments
were rejected. The House committee had two lengthy executive sessions at
which amendments were rejected. The committees’ executive sessions were
open to the public to attend.

Senate Committee Chairman Jerry Hughes (D-Spokane) stressed that the com-
mittee would hear from all those who wanted to speak, and that the committee
would have full public hearings on the bill, notwithstanding the fact that the
measure had been developed by several members of the committee and enjoyed
considerable support from an extraordinary consensus of diverse interests.
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Likewise, House Committee Chairman Nancy Rust (D-Seattle) stressed that the
committee would hear public comment, and the committee extended its second
hearing until nearly midnight to allow interested persons to speak. The num-
ber and length of the public hearings and committee meetings, all of which
were well-attended by committee members, reflected serious consideration of
the bill by the legislature.

2. Senate Substitute Bill

At noted above, the Commission received constructive comments on its recom-
mendations as a result of its four public hearings in January. In addition to
those testifying at the hearings, many phone calls and comment letters were
received. As a result, the chairman and many Commission members felt that

changes and clarifications were needed in the original prefiled draft bill (SB
3006).

The chairman directed the Commission's Drafting Committee to meet with Com-
mission members, staff, participants in the Commission process, and com-
menters in an effort to revise the bill and resolve the problems identified.
The Drafting Committee held several meetings in mid-to-late January and
produced a substitute bill. The chairman consulted with Commission members
and received a consensus that the substitute bill should be put forward as the
Commission's proposal and replace the original prefiled draft.

This first Senate substitute bill (SSB 3006) was therefore included in the
Commission's Initial Report, along with the detailed Section by Section Sum-
mary. At the first Senate committee public hearing on January 31, it was
clearly explained that the measure before the committee was SSB 3006.

The principal changes in the substitute bill focused on the appeals section,
including the attorneys fees provision (section 4), and on the contents of the
state rules, especially on clarifying the intent of the provisions dealing with
"socioeconomic” impacts and categorical exemptions (section 7). These provi-
sions are explained elsewhere in this report.

Perhaps the most important point to emphasize here is that those unfamiliar
with the Commission's review took out of context and attributed highly exclu-
sionary intent to the types of impacts reviewable under SEPA as a result of
the Commission's original draft which stated that "The list of elements of the
environment shall not include socioeconomic impacts. It shall inciude public
services, ... housing, ... [etc.]". The Commission’'s intent was simply to
eliminate a confusing and mischievous term from the lexicon, and replace it
with an affirmative statement and clearer definition of the types of impacts
related to growth and the built environment that must be considered. (See,
for example, the Section by Section Summary of SSB 3006 and Qs & As on SSB
3006) .

The Commission hopes that the unfortunate impression left by the original
draft will not encourage neighborhood groups or developers to try to push the
law to the extreme by arguing, on the one hand, that environmental analysis
under SEPA must include impacts on the social or economic environment (as
compared with the physical environment), or, on the other, that SEPA ex-
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cludes urban physical deterioration or impacts on the natural resource base
caused by population or fand use changes.

Readers may be interested to know that the day after the legislature sent SSB
3006 to the Governor, the United States Supreme Court rendered a unanimous
decision interpreting the term "human environment” in NEPA as meaning the
"physical environment”. Metropolitan Edison v. People Against Nuclear
Energy, 51 LW 4371, 103 S. Ct. 1556 (April 19, 1983). The Court continued
to include environmental health as one element of environmental quality, as
does SSB 3006 (Sec. 7(1)(f)). In an opinion similar to the discussion in this
report and in the Section by Section Summary of SSB 3006, the Supreme Court
stated:

The theme of Sec. 102 is sounded by the adjective "environmental":
NEPA does not require the agency to assess every impact or effect of its
proposed action, but only the impact or effect on the environment. If we
were to seize the word "environmental” out of its context and give it the
broadest possible definition, the words “"adverse environmental effects”
might embrace virtually any consequence of a governmental action that
someone thought “adverse.” But we think the context of the statute
shows that Congress was talking about the physical environment--the
world around us, so to speak. NEPA was designed to promote human
welfare by alerting governmental actors to the effect of their proposed
actions on the physical environment.

51 LW at 4373 {(emphasis in original).
3. Legislative Amendments to SSB 3006

There were three minor amendments to SSB 3006, two in the Senate committee
and one on the floor of the Senate. They were:

(i) Adding a sentence to Section 7(1)(a) on categorical exemptions
stating: "The types of actions included as categorical exemptions in
the rules shall be limited to those types which are not major actions
significantly affecting the quality of the environment.” (lines
20-22).

(ii) Adding the phrase "in the aggregate” to the attorneys fees provision
in Section 4(9)(line 2).

(iii) Amending language in Section 7(1) and deleting proposed section 10,
in order to maintain the existing law which gives authority for SEPA
rules adoption to the department of ecology (DOE), rather than
temporarily transferring such authority to the Commission, as ini-
tially proposed in SSB 3006.

The first two amendments emphasize the existing intent of the legislation, as
stated in the Commission's Initial Report. These two amendments, which dealt
with substantive provisions of the biil were not controversial and were spon-
sored (in the case of the Section 7(1)(a) floor amendment) and co-sponsored
(in the case of the Section 4 committee amendment) by the Commission chair-
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man, Senator Bluechel. The third amendment was procedural in nature and
did not affect the bill's substantive provisions.,

The phrase "in the aggregate” amending the attorneys fees provisions was
included to be certain that the overall award for any case, even if multiple
parties or appeals are involved, does not exceed one thousand dollars.

The amendment on categorical exemptions was drafted essentially to insert a
definition of "categorical exemption” into the statute and is consistent with the
statutory amendment in Section 1 of SSB 3006 (RCW 43.21C.031) stating that
categorically exempt actions do not require environmental review. The amend-
ment was intended to clarify and emphasize the legisiative intent since 1974
and upheld by the courts that the categorical exemptions in the rules are
limited to types of actions that do not have significant impacts. The legis-
lative history and the rejection of proposed committee amendments make clear
that agencies are not required to examine whether a given proposal has a
significant impact if the proposed activity properly fits within the type of
activity categorically exempted in the rules, even though some recent cases
have implied that agencies might have to do so (the reason for having a sys-
tem of categorical exemptions is to eliminate the need for individual envi-
ronmental review). The courts may continue to review such an agency deter-
mination and may review whether a type of activity is validly exempted by the
rules.

The committee amendment to retain rulemaking authority in DOE was sponsored
by Senator Al Williams (D-Seattle), a member of the Commission. Senator
Williams expressed concern, based on prior rulemaking experiences, that the
governmental body responsible for final adoption of the rules should be com-
posed of officials of an existing department subject to traditional checks and
balances, rather than a special commission composed of citizens (SSB 3006
would have removed the legislative members of the Commission from acting in a
rulemaking capacity to prevent potential separation of powers problems).

The amendment explicitly allows DOE to "utilize proposed rules developed by
the environmental policy commission” (line 31), and authorizes DOE to adopt
modifications as a result of its public hearing process, which occurs under the
state administrative procedure act not less than 20 days after proposed rules
are published in the Washington State Register. The amendment emphasizes
DOE's responsibility under the administrative procedure act to hold public
hearings, consider comments on their merits, and assure consistency and
implementation of legislative intent (the phrase "preservation of protections
afforded by this chapter" (line 10) would apply to the wide range of pro-
tections afforded to all parties under SEPA). Committee members emphasized
they did not intend to disavow the Commission’s rulemaking proposals by this
amendment, but were concerned only with the method of adopting the final
rules.

Relationship Between Legislative intent and Proposed Rules

The legistature has become increasingly concerned about whether agency rules
are consistent with legislative intent. Recent amendments to the state admin-
istrative procedure act have required agencies to address legislative intent in
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their rulemaking process and have established a way for the legislature to
review rules.

The SEPA process over the past two years is unusual in the intimate connec-
tion between the development of new SEPA rules and the development of SEPA
legislation. The Commission took an extraordinary approach in developing this
1983 amendatory legislation.

As explained in Summary of the Commission Meetings and in the next part of
this report on the proposed rules, the Commission found that the statute was
basically sound and that changes should occur mainly in the administrative
rules implementing the statute. In addition, because most of the improvements
would occur through the rules, the Commission felt that a clear indication of
the likely rule changes would be both desirable and necessary to have a
consensus on statutory amendments and the intent of the changes being author-
ized by SSB 3006.

The rule revisions and the proposed statutory changes were therefore devel-
oped simultaneously as part of the Commission's comprehensive review. As a
general observation on the Commission’s process, rule revisions were developed
prior to the drafting of the proposed legislation. The Commission published a
set of draft rules in its Initial Report, so that the administrative reforms
authorized by SSB 3006 could be generally considered in the legislative pro-
cess. The briefings to the legislative committees, caucuses, and floor included
descriptions of the overall package of improvements, including key reforms in
the rules (such as the environmental checklist, mitigated DNS, better EISs,
use of existing environmental documents through adoption, and so on).

Other 1983 SEPA Amendments

In addition to SSPB 3006, the legislature enacted three other amendments to
SEPA in 1983. The amendments exempted SEPA compliance for Mt. St. Helens
emergency work (SB 3519), for the State Housing Finance Commission's
housing plan (SB 3245), and for school closures (HB 719). The Commission
did not develop or review these other amendments.

The Commission had endorsed a categorical exemption in the rules for school
closures (but not for demolition or reuse of a facility), and recommended that
a process be established for public review of school closures. The Commission
rejected a proposal to exempt the state Energy Facility Site Evaluation Council
(EFSEC) from SEPA, concluding that its activities could be efficiently
integrated with SEPA; although proposed in the previous session, an EFSEC
exemption was not enacted in 1983.

Legislative Chronology

The following chronology lists the committee hearings, meetings and legislative
action on SSB 3006 and relevant Commission meetings. Although the bill was
developed over time through the Commission’'s deliberations, as explained
above, this chronology begins on December 22, 1982, when the Commission's
draft bill was prefiled for introduction.
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1982
December 22

1983
January 5
January 6
January 10
January 18
January 25
late January
January 27

January 28

January 31
February 7
February 16
February 21

February 23

March 16
March 24
March 26
March 31
April 7

April 11
April 12
April 13
April 15
April 17
April 18
April 23
May 1983
June 20

LEGISLATIVE CHRONOLOGY

SB 3006 prefiled for introduction

Commission public hearing in Seattle

Commission public hearing in Olympia

First reading, referred to Senate Parks and Ecology

Commission public hearing in Yakima

Commission public hearing in Spokane

Commission Initial Report published, proposing SSB

Senate Parks and Ecology meeting: briefing by
Kenneth S. Weiner, Commission Special Counsel

Senate Parks and Ecology meeting: briefing by
Kenneth S. Weiner, Commission Special Counsel

Senate Parks and Ecology public hearing

Senate Parks and Ecology public hearing

Senate Parks and Ecology public hearing

Senate Parks and Ecology executive session;
SSB 3006 reported with two minor amendments;
majority: st substitute bil] be substituted, do pass
minority: do not pass

Passed to Rules committee for second reading

Briefings to Senate caucuses

Placed on second reading calendar by Rules committee;
Senate debate; Passed with one clarifying amendment;
Placed on third reading; Floor colloquy (Qs & As);
Read third time and passed by a vote of 42-8

First reading, referred to House Environmental Affairs

House Environmental Affairs meeting: briefing by
Kenneth S. Weiner, Commission Special Counsel

House Environmental Affairs public hearing

House Environmental Affairs public hearing

House Environmental Affairs executive session

House Environmental Affairs executive session;
SSB 3006 reported without amendment;
majority: do pass; minority: do not pass

Briefings to House caucuses;
Placed on second reading calendar by Rules committee

3006

House debate; Passed without amendment to Rules committee

for third reading;
Placed on third reading; Floor colloquy (Qs & As);
Read third time and passed by a vote of 85-13;

President of the Senate and Speaker of the House signed

SSB 3006 and delivered to the Governor
Signing ceremony in Governor's office;
Governor signed SSB 3006 as passed;
Commission issues Memorandum to Agencies and
Interim Guidance, distributing Summary and Qs & As
Commission’s final meeting;
DOE
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OUTLINE of SEPA and SSB 3006

No Change

.010 Purpose

.020 Declaration of state environmental policy and environmental right
.030 " Action-forcing” procedures (EIS, etc.)

.035 Fifty cubic feet irrigation project exemption

.040 Report on agency authority

.050 SEPA not detract from poliution laws (Muskie-Jackson compromise)
.080 Notice of action

.087 DOE list of notice of action filings

.090 Decision of agency accorded substantial weight

2130 Modei ordinances

.135 Local SEPA procedures

.150 Use of NEPA EIS

.160 SEPA/ECPA coordination

170 Council on environmental policy (recodified from .100)}

175 Council on environmental policy personnel (recodified from .105)
.165 Challenge to consistency of SEPA rules .

.210 Exemption for drought emergencies under RCW 43.06.210

.220 Exemption for incorporation of cities and towns

.550 Exemption for Mt. St. Helens emergency recovery

.900 Short title

.910 Severability

New Sections

.03 Significant Impacts
.075 Appeals
.095 State SEPA rules to be accorded substantiai weight

Amended Sections

.037(3) Forest practices exemption

.060 Substantive/supplementary authority
.110 Content of SEPA rules

.120 State and local rule revisions

Repealed Sections

.032 exemption for Hood Canal bridge reconstruction {completed)
.085 limitation on rule challenges (covered by new section .075)
-140 study required in 1972 (completed)

Decodified Sections

.070 establishment of single family exemption (completed in 1973)
.200-204 sections dealing with the Commission on Environmental Policy
after its expiration in July 1983

(Decodification still allows historical notes and remains in the legislative
history; since these provisions would be relevant to legislative intent, but are
no longer functional, they shouid be decodified rather than repealed.)
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SECTION-BY-SECTION SUMMARY
of
S.S.B. 3006

Passed by the Senate (42-6) on March 24, 1983

Passed by the House (85-13) on April 18, 1983
Signed By the Governor on April 23, 1983

Introduction

Background

The State Environmental Policy Act (SEPA) was enacted in 1971
in response to the environmental awakening across the nation and
in the state. Closely patterned after the National Environmental
Policy Act of 1969 (NEPA), many of SEPA's provisions are identical
to those of the federal law.

One of the original purposes of SEPA and NEPA is to incorp-
orate environmental values into decisions of public officials,
which were fregquently dominated by economic and technical con-
siderations. The law, therefore, requires that "unquantified
environmental values and amenities will be given appropriate
consideration in decisionmaking along with economic and technical
considerations." RCW 43.21C.030(2)(b).

Over the past decade, SEPA has contributed to making environ-
mental considerations a routine part of agency decisionmaking.
Public agencies, private firms, and citizens are much more compe-
tent about and sensitive to environmental issues than a decade
ago. The importance of giving timely and appropriate considera-
tion to environmental factors, and of taking actions to preserve
environmental quality, is no less valid today than a decade ago.
This fact has been brought home in recent weeks and months, for
example, by news of our region's air pollution, toxic waste sites,
and threats to watersheds and wilderness.

Balancing

SEPA is designed to provide a way for public officials to
balance competing considerations and resource demands in order to
achieve a "wide sharing of life's amenities" and a "productive
harmony" between people and nature. RCW 43.21C.020. SEPA
requires certain environmental analyses to occur, including the
use of the environmental impact statement as a tool to aid deci-
sionmakers. SEPA does not require the impact statement to be the
only decisionmaking document, nor does it dictate the particular
result of the balance to be struck by decisionmakers in individual
cases. There may be many considerations--economic, legal, social,
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political, technical, to name a few--which the responsible public
officials may wish to weigh in making a decision which involves
taxpayer dollars or the use of public regulatory authority.

Authority

Prior to SEPA, however, some agencies claimed that they
lacked the authority to protect the environment as they carried
out their jobs. SEPA makes environmental protection the business
of every agency in the state, by supplementing agencies' existing
authorities. RCW 43.21C.020, .030(1l), .060. This applies to
decisions on private projects for which government approvals are
required, as well as public proposals. SEPA is intended to help
public officials make decisions that are based on an understanding
of environmental consequences and to take actions that protect,
restore, and enhance the environment.

Tempered by a "rule of reason" and a recognition of the
"balancing" judgments inherent in decisionmaking, SEPA requires
that "to the fullest extent possible the policies, regulations,
and laws of the state of Washington shall be interpreted and
administered in accordance with the policies set forth" in the
Act, and that all agencies of the state "use all practicable
means, consistent with other essential considerations of state
policy" to carry out the Act's policies.

In essence, the statute requires that the state's environ-
mental policies be interpreted consistent with other essential
considerations of state policy. If there is no conflict with
other considerations, it is assumed that the course of action
which most furthers the state's environmental policy, as set forth
in SEPA, will be taken. There may be conflicts or inconsisten-
cies, however. In these situations, the state environmental
policy helps to articulate standards and criteria and serves as a
guide. SEPA does not dictate a particular result, but, rather, by
considering environmental values, assists public officials, pri-
vate applicants, and citizens to make the tough choices about
actions they propose or which would affect them.

Administration of SEPA

The legislature has also recognized that SEPA's emphasis on
substantive actions and better environmental decisions should not
be diluted by unnecessary or ambiguous procedural and paperwork
requirements. In 1974, the legislature directed a set of state
guidelines be prepared to establish uniform procedures, encourage
public involvement, reduce duplicative practices, and promote
certainty on the Act's requirements. Although the administration
of the Act has improved as a result, some problems were not solved
and additional problems have arisen over the past eight years.
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In 1981, the legislature created an environmental policy
commission to examine the statute and guidelines "to establish
methods and means of providing for full implementation of the Act
in a manner which reduces paperwork and delay" and to resolve

problems and to promote greater certainty and uniformity. RCW
43.21C.200.

The principal objectives of the bill are:

1. Reducing unnecessary paperwork, duplication, and delay.

2. Simplifying the state rules and making the process more
predictable.

3. Improving the quality of environmental decisionmaking.

The commission found that the statute is fundamentally sound,
but that many administrative practices should be improved. Public
officials should be able to condition or deny proposals based on
environmental impacts, but need to follow certain rules in doing
SO0. Public officials also have an important role in reducing
excess paperwork and avoiding duplication and delay. Applicants
such as private project proponents deserve earlier and less costly
environmental review and greater certainty regarding SEPA's
requirements. Citizens should be able to participate more effec-
tively in the process and know what mitigation measures result
from a decision. Everyone should have shorter and more readable
environmental documents which discuss the significant environ-
mental impacts, supported by the necessary analysis.

The statutory reforms, therefore, clarify the law and direct
and authorize that the statewide rules governing SEPA compliance
be improved in specified ways, 1in order to fulfill the Act's
legislative intent.

Section 1

Section 1 would add a new section, RCW 43.21C.031, to SEPA in
order to make clear that an environmental impact statement (RCW
43.21C.030(2)) is required only when a proposed action, which is
not exempted by the SEPA rules under RCW 43.21C.110(1)(a), has a
probable significant adverse environmental impact. This section
would also make clear that an impact statement is required to
discuss and analyze only those environmental impacts which are
likely to occur ("probable") and could degrade environmental
quality ("adverse"). An environmental impact statement may
discuss probable significant beneficial environmental impacts.
Furthermore, if an impact statement is required, it should be
organized in a sensible fashion and need not discuss the items
listed in RCW 43.21C.030(2)(c) in separate sections.
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Under existing law, environmental impact statements (EISs)
are required under RCW 43.21C.030(2)(c) only when a proposal has
"significant" environmental effects. The purpose of this section
is to emphasize that the system of categorical exemptions in the
rules can be relied upon; it does not prohibit judicial review
(see summary of section 7). This section simply reaffirms the
eXxisting system of categorical exemptions and makes clear that
an action shall be considered not to have a significant environ-
mental impact (and therefore does not require environmental review
or an EIS) if it is categorically exempted in the state SEPA rules
under RCW 43.21C.110(1)(a).

The existing standard for putting a type of action in the
rules as a "categorical exemption" would remain as stated under
RCW 43.21C.110(1)(a), which has been upheld and relied upon by
agencies and the courts. The types of actions included as cate-
gorical exemptions in the rules are limited to those which are not
major actions significantly affecting the quality of the environ-
ment. The courts may still decide if a categorical exemption
contained in the rules meets this criterion (see RCW 43.21C-
.110(3)). The courts may also decide whether a specific proposed
action fits within a given categorical exemption.

The existing law is currently iﬁterpreted as meaning that
EISs are required to discuss only "significant" impacts. The
statute does not clearly say this, however. As a result, EIS
preparers have written long statements which are sometimes filled
with irrelevant information and may fail to focus on the key
issues. This legal defensiveness and "kitchen sink" approach to
EISs does not aid decisionmakers, applicants, or the public in
considering serious environmental concerns. In addition, other
agencies and the public often do not have an opportunity or
responsibility to help identify the impacts and alternatives early
enough in the planning and environmental review process.

This section states unequivocally that EISs are required to
analyze only "significant" impacts. EISs may, but are not
required to, discuss probable impacts which are not significant
and adverse, 1if doing so would be helpful to integrate SEPA with
environmental review requirements under other laws for example. It
is intended that any discussion of nonsignificant impacts and
accompanying mitigation measures would be very brief and summary
in nature. This section would also regquire every agency to
determine the scope of every environmental impact statement by
consulting with agencies and the public. If a proposal only has
two or three significant impacts, such as traffic or drainage, the
EIS would only be required to analyze these impacts. This would
encourage shorter, focused EISs.

By requiring scoping, the section is intended to promote
early identification and resolution of potential problems. The
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actual methods and nature of the scoping process and requirements
would be established in the rules, so that statutory amendments
would not be required in order to make any improvements in scoping
which may become needed as the agencles gain experience with this
kind of process. It is expected that an agency could further
specify the scoping process and methods it wishes to use in its
SEPA procedures, and that these methods may vary with each par-
ticular proposal.

"Probable" refers to impacts which are reasonably likely to
occur, in contrast to impacts which are merely possible or remote
or speculative. This is not meant as a strict probability test.
An impact may be significant if its chance of occurrence is not
great, but where the resulting environmental impact would be
severe (as in a serious nuclear reactor accident).

In addition, this section authorizes agencies to write
environmental impact statements in a more logical and readable
fashion by combining the various subjects which the statute
requires to be discussed in an impact statement. Currently the
statute requires certain items to be covered in environmental
impact statements in RCW 43.21C.030(2)(c). This section does not
alter these requirements, but makes clear that these sections may
be consolidated or included in those sections of an EIS where the
responsible official decides they logically belong. This should
eliminate unnecessary duplication and excess paperwork.

In addition, the subjects listed in RCW 43.21C.030(2)(c) have
frequently been confusing to people who prepare and read EISs.
This section clarifies the intent of those subsections by indica-
ting that those subsections are meant to be read in their plain
and logical meaning. For example, the requirement to discuss the
"relationship between local short term uses of man's environment
and the maintenance and enhancement of long term productivity"” is
another way of saying that the impact statements must discuss
significant short term and long term environmental impacts.
Similarly the discussion of "irreversible and irretrievable
commitments of resources which would be involved in the proposed
action should it be implemented" is intended to refer to signifi-
cant irrevocable commitments of natural resources, and "adverse
environmental impacts which cannot be avoided should the proposal
be implemented" refers to significant environmental impacts which
will not or cannot be avoided or substantially mitigated.

Consideration was given to revising or eliminating some of
these catagories altogether, in order to ensure that they were not
treated as separate sections simply for the purpose of producing
an adequate environmental impact statement. However, it was felt
that this would be unnecessary, and that use of their common
meaning and their consolidation or inclusion as applicable in the
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relevant sections of an EIS would be a preferable way to clarify
the existing requirements.

Section 2

This section would delete the sunset clause on the exemption
contained in RCW 43.21C.037 regarding Class I, II, and IIl forest
practices.

This section recognizes that there is continuing debate on
the complex and technical subject of what forest practices should
be subject to SEPA. This section acknowledges the appropriateness
of continuing permanent exemptions for Class I, II, and III forest
practices from the requirement of RCW 43.21C.030(2)(c) and intends
that the Forest Practices Board continue to meet its ongoing re-
sponsibilities under the Forest Practices Act, including deter-
mining what practices should be included in Class I, II, and III
forest practices, and what practices should be subject to RCW
43.21C.030(2)(c) as Class IV forest practices.

Section 3

Section 3 would enact certain amendments concerning aspects
of SEPA's "substantive authority". SEPA's substantive authority
is contained in several provisions, most notably: the declaration
of a substantive state environmental policy in RCW 43.21C.020
(which the state courts have held contains sufficiently definite
standards to be interpreted and enforced); the requirement in RCW
43.21C.030(1) to interpret and administer state law in accordance
with those policies; and the supplementary mandate provision of
RCW 43.21C.060, which states that the policies and goals set forth
in the Act are supplementary to those set forth in agencies'
existing authorizations.

Despite various state court decisions, there has been sub-
stantial controversy over the past ten years concerning whether
SEPA was intended to have substantive effect, and whether SEPA
does or should have substantive effect (in contrast to whether
SEPA should be viewed as an essentially procedural statute or
disclosure law).

The intent of this section, among other things discussed
below, is to settle this issue and affirm that SEPA is more than a
disclosure law and that it grants agencies authority over public
and private proposals. This corresponds with existing case law,
such as the Polygon v. City of Seattle case, 90 Wn.2d 59 (1978),
which upheld and applied SEPA's substantive and supplementary
authority. This section clearly grants agencies the authority to
mitigate their own proposals or to condition or deny proposals of
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applicants. The section clarifies how agencies may condition or
deny proposals based on the environmental impacts, following

specified rules and safequards. The process for conditioning or
denying a proposal under this section would require that:

1. An agency must identify policies which will serve as a
possible basis for conditioning or denying proposals under SEPA.

2. These policies must be formally designated by the agency
or, for local governments, by the local legislative body, within
six months of the effective date of the revised SEPA rules.

3. If an agency conditions or denies a proposal, the agency
must identify the environmental impacts in its environmental
documents.

4. The agency must state any conditions in writing.

5. An agency may condition a proposal to avoid or reduce
("mitigate") environmental impacts.

6. In order to deny a proposal under SEPA, an agency must
find that: (1) the proposal would result in significant adverse
impacts identified in a final or supplemental environmental impact
statement prepared under SEPA; and (2) reasonable mitigation
measures are insufficient to mitigate the identified impact.

The phrase "capable of being accomplished" maintains the
existing law. SEPA currently requires agencies "to use all
practicable means, consistent with other essential considerations
of state policy" to preserve and enhance environmental quality.
The dictionary defines the word "practicable" as "capable of being
accomplished.” This determination is made by the government
agency, which is the entity responsible for SEPA compliance.
An agency can deny a project, as noted above, if the impacts
cannot be sufficiently mitigated.

The term "possible basis" is used because a particular
proposal may or may not be conditioned or denied, and if it is,
the particular environmental impact may involve one or another
policy for protecting the environment. The section requires that
agencies formally designate the policies which will be used as
potential bases for the exercise of this authority. This section
gives agencies enough latitude to articulate policies broadly
enough that they need not predict every future environmental
problem or concern. It is expected that agencies will prepare a
document which contains their SEPA policies, so that members of
the public and applicants know what these policies are. This
section is not intended to allow agencies to adopt policies which
conflict with the state's environmental policy as set forth in
SEPA.
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The section requires the agencies to identify these policies
in any form, whether regulation, plan or code, which has the force
of law and serves a regulatory function for the agency. In the
case of local government, the appropriate legislative body is
required to make this designation. The term "identify" is used to
clarify that the agency need not have created or developed the
policy as long as it formally designates the policy as a possible
basis for the exercise of authority under the Act. The section
does not specify the level of detail for these identified SEPA
policies. It is intended that this be left to each agency, as
long as they are formally designated and identified for the public
to know.

Some of the major differences between this amendment and the
existing law (which was last amended in 1977) include: (1) Limi-
tations and requirements for the exercise for substantive author-
ity apply to all local officials (the 1977 amendments and existing
law apply mainly to actions not requiring a legislative decision);
(2) The section makes clear that agencies may condition proposals
to mitigate specific adverse impacts which are identified in the
environmental documents prepared under SEPA, but may only deny a
proposal if these impacts are significant and if they cannot be
sufficiently mitigated. This determination will be made by the
governmental agency. The existing law does not distinguish
between conditions and denials or require an agency to make any
findings in denying a proposal; (3) Mitigation measures which are
required for a proposal shall be reasonable and capable of being
accomplished. This follows the rule of reason and makes clear
that mitigation must be reasonably related to a proposal's identi-
fied adverse environmental impacts and be technically or otherwise
capable of being carried out. This requirement is consistent with
SEPA's directive to use "all practicable means and measures" to
implement its policies (RCW 43.21C.020). The state rules would
additionally clarify the principles for the exercise of substan-
tive authority and mitigation measures (see RCW 43.21C.110(1l) in
Section 7 below); (4) The section would retain an appeal to
locally elected officials, but would allow the local legistative
authority to eliminate such an appeal (the appeal to the local

legistative authority was originally desired in 1977 as a check on
nonelected officials).

Section 4

This section specifies general principles and specific
requirements for appeals under SEPA, especially regarding the time
periods for commencing an appeal under SEPA.

Current case law has not recognized a statutory right of
appeal under SEPA. Instead, the courts have fallen back on other
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statutes or inherent constitutional review power to hear SEPA
cases. The first part of this section makes clear that SEPA pro=-
vides a basis for challenging whether governmental action is in
compliance with substantive and procedural provisions of the Act,
and that any appeals brought under SEPA must be linked to a speci-
fic governmental action. The reason for this section is to make
clear that SEPA's purpose is to combine environmental considera=-
tions with public decisions, and therefore that these two elements
should be integrated not only in the environmental review process
itself, but also in the appeals process. It also clarifies that
the right to a healthful environment, contained in RCW 43.21C-
.020(3), relates to SEPA compliance for specific governmental
action. This section would not restrict courts from requiring
agencies to enforce their substantive SEPA determinations, includ-
ing permit conditions or mitigation measures for public or private
proposals.

As noted above, the bill expressly provides for the right to
challenge substantive and procedural compliance with the act. The
existing right to a healthful environment is not amended. Condi-
tions to mitigate environmental impacts are governmental actions
under section 3 of the bill, and lawsuits may be brought under
section 4 to ensure that they are enforced.

Consequently, this subsection (2) sets forth two general
rules:

1. Appeals under SEPA are of the governmental action
together with its accompanying environmental determinations; and
2. Appeals of environmental determinations must be com-

menced within the time required to challenge the governmental
action which has been the subject of environmental review.

Although these two general rules are applicable to most
situations, including essentially all agency administrative
appeals, there are some special circumstances which need to be
taken into account. The remainder of this section deals with how
to implement these two principles and the exceptions to them.

Subsection (3) deals with agency administrative appeals.
Subsection (4) requires appellants to use an agency appeal if
available prior to seeking judicial review. Subsection (5) deals
with the time for commencing judicial appeals, where statutes or
ordinances specify time limits on appeal. Subsection (6) deals
with the record on judicial appeal. Subsection (7) allows the
parties in a judicial appeal to remove the SEPA issues to the
administrative setting of the Shorelines Hearings Board if they
wish. Subsection (8) contains definitions for this section.
Subsection (9) allows the court in its discretion to award
attorney fees under certain limitations. It is intended that
time period for appeals are not commenced until after the rele-
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vant decision has been made and notice has been given of the time
and place to appeal such decision.

Subsection (3) specifies five items which must be included in
agency appeal procedures, if an agency decides to establish an
administrative appeals process. This section does not require an
agency to establish an appeals procedure. The purpose of these
provisions is to streamline local agency and state agency appeals,
reduce multiple layers of appeal, and consolidate the substantive
and procedural issues as much as possible under the State Environ-
mental Policy Act, consistent with other applicable state law.
Subsection (4) requires the exhaustion of administrative remedies
if such are available and is intended to make clear that agencies
may not limit standing for judicial review through their own
agency appeal procedures under subsection (3).

Subsection (5) deals with the application of time periods in
which judicial appeals may be brought under SEPA. SEPA itself
does not contain a mandatory time limit for commencing an appeal,
in part because of the wide variety of fact situations to which
the law applies. Instead, the legislature enacted RCW 43.21C.080
in 1973 (and subsequently amended this provision in 1974 and
1977), allowing an optional "notice of action" to be filed. If
the "notice of action" is used, it then creates a mandatory time
limit within which SEPA appeals must be brought on that proposed
action.

Some statutes and ordinances contain time periods for chal-
lenging governmental actions which are subject to environmental
review under this chapter, such as local land use approvals. (The
action which is subject to SEPA review is commonly referred to as
the "underlying governmental action".) In these cases, there may
be a conflict between the time limits contained in the notice of
action provision (RCW 43.21C.080) and the time limits for appeal-
ing the underlying governmental action.

In addition, even if there are no conflicts with RCW
43.21C.080 (because, for example, the optional notice of action is
not used), it was felt inequitable to require a judicial appeal
under SEPA to be filed within the time limit for appealing the

underlying action -- if this time limit were less than 30 days.
One reason is that it takes some time to review environmental
documents and decide whether to bring an appeal. In addition,

some courts have held that appeals under SEPA should be taken
within the same time period as would be required for appealing the
underlying governmental action (for those actions which have time
limits for appeal and for which the notice of action time period
did not apply). This means that the time period for appeal may be
much shorter than 30 days.
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As a result, the bill states that an appeal to the courts
must be commenced within 30 days if there is a time period in
statute or ordinance for appealing the underlying governmental
action. This guarantees a 30 day period to file a lawsuit if time
periods for appeal are set by another statute or ordinance.
Subsection (5)(a) also requires the appellant to submit to the
agency a notice of intent to file a lawsuit within the time period
for commencing an appeal on the underlying governmental action, if
there is such a period, in those cases where there has already
been an agency administrative appeal and there is formal notice to
the parties of record. This requirement was included in order to
allow agencies and applicants to have greater certainty of the
status of their proposals at the time the appeal on the underlying
action expires. This requirement also maintains consistency with
the general principle of commencing appeals in the time required
by the underlying action, although only a notice would be
required.

If those cases where there has not already been an agency
appeal, however, it was felt unfair to impose the early notice
requirement because parties of record for notice purposes would
often not have been identified. It is also intended to be suffi-
cient for the appellant to submit one notice of intent to commence
a lawsuit to the agency, even though there may be multiple under-
lying actions.

Subsection (5)(b) allows the notice of action to be used and its
publication requirements to be met within the time period for
commencing an appeal on the underlying action, if there is one. As
a practical matter, this will mean that the newpaper notice
reguirements of RCW 43.21C.080 could be compressed in time or
frequency and would be legally allowed.

By governing appeals under this chapter (and their relationship
with any other time periods for appeal as may exist), this section
is written to avoid modifying any other statute of limitations
under state law. This section is not intended to create a statute
of limitations on SEPA appeals other than that already in RCW
43.21C.080 or as specified in subsection (5) of this section,
where the underlying govermental action has a time period for
appeal established by statute or ordinance.

This section also requires appeals on the record, consistent
with other applicable law, and allows an optional appeal to the
Shorelines Hearings Board and then to an appellate court if the
parties to an appeal wish to do so. Several definitions are
specified for purposes of this section and the notice of action
section.

Subsection (9) allows a court to award attorneys fees under
specified circumstances. They are: (1) a court may in its discre-
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tion award attorneys fees; (2) the court must find the legal
position of a party to be frivolous and without reasonable basis
(in order to protect the parties from potential harassment and
expensive litigation over the awarding of attorneys fees them-
selves, such findings are intended to be based on the legal merits
and the record and not on discovery and evidentiary proceedings
concerning the parties); (3) because SEPA litigation is often
related to other causes of action, the attorneys fees award is
limited to issues arising out of this chapter; (4) the prevailing
party may include a governmental agency; (5) an award for any
given lawsuit is limited to reasonable attorneys fees up to one
thousand dollars in the aggregate, regardless of multiple defen-
dants or multiple appeals, which may be awarded at the trial court
level; (6) the award under this section relates to attorneys fees
only; any costs which may otherwise be allowed to be awarded by
the court are not governed by this section and are not included in
the dollar limitation for attorneys fees.

Section 5

This section would be similar to the existing RCW 43.21C.090,
by requiring that the state SEPA rules adopted under RCW 43.21C-
.110 be accorded substantial deference in the interpretation of
SEPA. There has been concern raised over the past several years
about whether the courts adequately review and consider the state
SEPA administrative rules before interpreting the State Environ-
mental Policy Act. As a result of comprehensive review and
revision of these rules, it was felt extremely important that the
courts should first turn to the administrative rules to see if
they interpret a provision involved and should give substantial
weight to such interpretation.

Section 6

This section would recodify the existing authorization for
the currently expired Council on Environmental Policy. The
various interests concerned with SEPA felt that there was much
merit in having a high level state Council on Environmental
Policy, similar to the White House Council on Environmental
Quality, which oversees NEPA. Recognizing the state's current
fiscal situation, it was felt that it would be difficult for such
a council to be funded and operational at this time. However, it
was felt important not to repeal or decodify this section, but
rather to continue a latent authority for the entity known as the
Council on Environmental Policy in the statute, so that the
legislature might reactivate the council promptly in the future,
without causing the misperception that an entirely new agency was
being invented.
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Section 7

This section specifies the content of the state SEPA rules.
Under the bill, the revised rules would be issued and adopted
under the administrative procedure act process by the Department
of Ecology, which may utilize the rules prepared by the environ-
mental policy commission (RCW 43.21C.204).

Subsection (1) would change the term "guidelines" to "uniform
rules", which would be mandatory statewide rules for the SEPA
process. The intent of using the term "rules", rather than
guidelines, was to emphasize that the rules are intended to be
regulatory, and not advisory (which is sometimes implied by the
use of the term guidelines). The term "rules" was added through-
out this section to maintain consistency. The word "guidelines"
was not deleted in subsection (1) because the Department of
Ecology may find it useful to issue guidelines in addition to
rules for certain matters (such as evolving areas of environmental
assessment methods for which strict regulation would be inappro-
priate or premature).

Paragraph (a) continues the existing authorization for
categorical exemptions enacted in 1974. Categorical exemptions
are just that: types of activities which do not have significant
environmental impacts. Under state law, rules, and practice for
more than seven years, if an agency concludes that a particular
proposal fits within a categorical exemption in the state rules,
individual environmental review on that proposal is not conducted
(also see section 1). This paragraph maintains the status quo and
adds an additional protection by noting that the rules shall
provide for certain circumstances where routinely exempt actions
would require environmental review (such as a segment of a series
of actions which together have a significant impact, or certain
actions in designated "environmentally sensitive" areas).

Some confusion has arisen in situations where courts have
been confronted with proposals having significant impacts, but an
agency asserts the proposal is categorically exempt. In such
cases, the courts are faced with two questions (the answer to the
first will usually resolve the issue): (1) does the proposal fit
within the asserted exemption, including taking into account that
the rules provide for certain circumstances in which potentially
exempt actions would not be exempt; and if so, (2) does the type
of action exempted by the rules result in significant adverse
environmental impacts. If the answer to the second question is
affirmative, the exemption in the rules would be overbroad.
Judging by the tone (not the results) of a few judicial opinions,
the state courts have not always recognized that the importance of
a reliable and efficient system of categorical exemptions is such
that it would be better in the rare instance to find an exemption
overbroad, than to require individual case-by-case environmental
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review on every governmental activity. Such individual review
would defeat the very purpose of having categorical exemptions and
would create an immense paperwork, bureaucratic, and cost burden
on government and taxpayers.

Paragraph (c) makes clear that the rules are applied to the
preparation of environmental documents under SEPA and not to just
environmental impact statements. The new rules would cover the
overall environmental review process, and shift emphasis from
exclusive preoccupation with environmental impact statements to
emphasis on an overall environmental review process better inte-
grated with planning and decisionmaking. Thus other environmental
documents besides impact statements would be important to the
overall implementation of SEPA's procedural requirements and the
efficient function of the environmental review process, including
the timing of environmental review.

The phrase "timing of environmental review" was added to make
clear that the environmental process frequently involves judgments
as to the most appropriate timing for environmental review by lead
agencies, and that the rules may provide for agencies and appli=-
cants to rely on previous or future environmental reviews for
their SEPA compliance. This would authorize 1important admini-
strative procedures such as phased review and adoption, for
example. This paragraph also requires that the public be involved
in the scoping process and in the review of draft environmental
impact statements. This public review has been the practice over
the past decade, but is not explicity stated in other sections of
the Act (i.e., RCW 43.21C.030(2)(d)). This section would make
clear that such public participation is required.

Paragraph (d) reiterates subsection RCW 43.21C.031, requiring
environmental impact statements to analyze only reasonable alter-
natives and probable adverse environmental impacts which are
significant. Environmental impact statements are not necessarily
limited to discussing only those alternatives and impacts (for
example, benefical environmental impacts may be discussed). The
intention of this section is that EISs are only required to
discuss reasonable alternatives and their probable significant,
adverse environmental impacts, however, and that any other dis-
cussion is not intended to be a basis for finding an environmental
impact statement to be inadequate for purposes of meeting the EIS
requirement.

Paragraph (f) requires the establishment of a list of ele-
ments of the environment, which is the method for defining what is
appropriately considered within the term "environment." This
section makes clear that environmental analysis may only be
required under SEPA for those subjects listed as elements of the
environment. Environmental documents may include other infor-
mation, consistent with the statute and the rules, but this
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information is not required under SEPA. The bill would not
prohibit the inclusion of any impacts in an EIS.

This section also clarifies considerable confusion which
resulted from a recent court decision involving so~called "socio-
economic" impacts. The court misconstrued the phrase in SEPA
which requires the state's environmental policy to be carried out
in a way which will "promote the general welfare...and fulfill the
social, economic, and other requirements of present and future
generations of Washington citizens." RCW 43.21C.020(1)(c). This
statutory phrase refers to factors which decisionmakers consider
in weighing and balancing final decisions. It was not intended to
require that "environmental" impact statment documents discuss
every social, economic, or other consideration which might relate
to the general welfare. To do so would substantially broaden the
existing scope and interpretation of SEPA's environmental analysis
regquirements.

This section would clarify the issue by listing those urban-
type impacts which have traditionally been important and included
in environmental documents. The impacts of most significant
concern, for example, involve the nature and cost of infrastruc-
ture and growth impacts, such as public services, including
utilities, water, sewer, schools, fire and police protection;
transportation; environmental health; and land and shoreline use,
including housing and a description of the relationships with land
use plans and designations (which may include shoreline plans and
population changes which may have an impact on other elements of
the environment). Environmental health refers to human health
and the health of all living things. Housing includes low income
housing affected by a proposal.

Traditional areas of concern which would clearly be covered
by this section include the need and cost of public services as a
result of new development; the impacts of major infrastructure
investments, such as highways, sewers, and airports, on neighbor-
hoods which they traverse or affect; and the problems of blight of

downtown and urban areas which would be caused by proposed
actions.

The list of elements of the environment would be divided into
two groups: the natural and the built environment. The natural
environment would relate to natural resources, and the built
environment would relate to more urban elements. The term "built"
environment was used to avoid conveying the impression that these
elements are present only in already urbanized areas.

The bill specifies the major headings, and the Department of
Ecology would still be able to list subheadings in the statewide
SEPA rules. The rules recommended by the Commission on Environ-
mental Policy, which was created by the legislature in 1981, would
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include noise, aesthetics, housing, recreation, historic and
cultural preservation, among other things, as subheadings under
"]1and and shoreline use." Environmental impacts in these areas
would be required to be considered under SEPA. Although other
items cannot be required under SEPA, a local government or other
agency has the option to include analysis of any impact in an
environmental impact statement.

As noted above, the term "socioeconomic" was not used because
of the lack of any common understanding of its meaning. This term
"socioeconomic" is extremely vague and has never been defined by
court decisions, federal rules, or state or local rules suf-
ficiently to provide any real certainty or clarity for the SEPA
process. Furthermore, it gets confused with the "general welfare"
considerations involved in the ultimate balancing by decision-
makers, as noted above. It was felt that use of this term con-
fused, rather than aided, the preparation of adequate environ-
mental analyses.

In short, this section takes the approach of specifically
requiring the consideration of those important items which have
been included in environmental impact analysis for a decade in
this state. These elements relate to human interaction with the
physical or natural world. They pertain to growth, infrastruc-
ture, and urban impacts, but avoid creating a wide open liability
for the adequacy of discussing impacts which are not environmental
in nature.

Thus, analysis of economic competition, how proposals are
financed, data on race, creed, religion or education, and similar
information are examples of the type of material which is not
appropriate to require 1in environmental impact statements.
Requiring the inclusion of every possible kind of "impact" would
dilute SEPA's environmental protection mandate and encourage the
abuse of SEPA by using the statute for purposes for which it was
not intended. Although some gray areas will no doubt continue to
exist, as human activities do not always fit into neat categories,
the rules would further elaborate these factual situations to
increase certainty 1n SEPA requirements. In addition, it is
expected that the scoping process will help to identify the
relevant, environmentally significant impacts.

Paragraph (j) authorizes rules for better analysis for
nonproject proposals, such as plans and policies, and for encour-
aging better interagency coordination and integration between SEPA
and other laws. Similarly, paragraph (1) authorizes rules for
improving use of environmental documents and planning decision-
making and implementing SEPA substantive policies and appeal
procedures. An index to the proposed rules is attached.
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Section 8

This section requires that state and local agencies update
their own SEPA procedures when there are revisions in the state-
wide SEPA rules and requires them to adopt their own SEPA policies
under RCW 43.21C.060 and their own SEPA procedures within 180 days
of the effective date of the state rules or after the establish-
ment of an agency whichever shall occur later. This provision
ensures that state and local agencies continue to update their own
rules as rule revisions are made Or as new agencies or local
governments are established. 1In addition, this section provides
that the existing SEPA procedures--not SEPA policies--continue to
be effective until the new ones are adopted, as long as the new
ones are adopted within the 180 day period specified by this
section.

This section does not restrict or alter the ability of
agencies to update, amend, or adopt new SEPA policies or proce-
dures at any time.

Section 9

Section 9 requires the Department of Ecblogy to conduct
annual statewide workshops and to publish annually a SEPA handbook
or supplement to assist people in carrying out the act and rules.
One of the problems which was identified in the SEPA process was
the development of bad habits and practices by agency staff,
applicants, citizens and others affected by SEPA. Misinterpre-
tation, confusion, and bad habits can undermine the effectiveness
and intent of the reforms included in the legislation and imple-
menting rules. This section is essential to following through on
the improvements in the law and to making SEPA work as intended.
The failure to do this on an annual basis would jeopardize the
entire reform effort.

Section 10

Section 10 specifies three sections in the existing law to be
repealed. Section RCW 43.21C.032 contains a provision exempting
the restoration of the Hood Canal Bridge, which was enacted in
1979 and is now completed and is no longer needed in the law. RCW
43.21C.085 which was enacted in 1974 contains a provision on the
time limits for challenging rules adopted by agencies. This
provision is now encompassed by the new section RCW 43.21C.075
(Section 4 of this bill). RCW 43.21C.040 required a report to be
submitted to a prior legislature, and this section has since
ceased to have any effect and should be repealed as well.
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Section 11

This section would decodify four sections of SEPA. Section
RCW 43.21C.070 directed the Departement of Ecology to issue rules
exempting individual single family residences. This was accom-
plished in 1973 and this provision should be decodified. Simi-
larly Sections .200, .202, and .204 regarding the Environmental
Policy Commission should also be decodified upon the expiration of
the Commission. These four provisions are being decodified rather
than being repealed, so that their legislative intent continues to
remain on the books, are available in the legislative history, and
apply to the rules under RCW 43.21C.110. Because their mandates
have been or will have been completed, their presence 1in the
codified law tends to be unnecessarily confusing.

Section 12

This section recodifies RCW 43.21C.100 as 43.21C.170 for the
reason explained in Section 5 above on the Council on Environ-
mental Policy.

Section 13

This section recodifies RCW 43.21C.105 as 43.21C.175 for the
reason explained in Section 5 above on the Council on Environ-
mental Policy.

Section 14

This section 1s a standard section indicating that section
headings are not part of the law, although they will be included
as part of the codification of the law.

Section 15

This section provides for the effective date of the various
sections of the law. Section 3 regarding the conditioning and
denying of proposals based on SEPA policies and section 4 regard-
ing appeals apply prospectively only. This is to avoid affecting
the rights and remedies of any project currently under way and in
the midst of decisionmaking and appeal procedures. Sections 1, 5,
6, 7 and 8 of the Act make important improvements in the interpre-
tation of the law. Agencies may be in the midst of the environ-
mental review process for certain proposals at the current time
and may wish to avail themselves of these interpretations immedi-
ately. As a result, agencies may, but are not required, to apply
these sections retrospectively. As a practical matter, only
section 1 will be relevant for retrospective application, as the
remaining sections deal mainly with new rulemaking and statutory
codification (which have yet to occur).
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Section 16

 This section is a severability clause.

Section 17

This section contains an emergency clause, so that important
clarifications and legislative direction can take effect immedi-
ately, including direction to the Department of Ecology regarding
the state rules. This section also postpones the effective date
of Section 3 of the Act until for 180 days after the new rules are
effective, so that state and local agencies have time to prepare
for formally designating their SEPA policies.

Source: Commission on Environmental Policy
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Os & As on S.S.B. 3006 (SEPA)

Note: S.S.B. 3006 passed the Senate on March 24, 1983 (42-6) and
the House on April 18, 1983 (85-13). On April 23, 1983, the
Governor signed SSB 3006 as passed by the legislature. The fol-
lowing questions and answers were exchanged in order to reaffirm
the intent of the measure. The Senate Qs and As were exchanged
between Senators Bottiger and Bluechel. The House Qs and As were
exchanged between Representatives Van Dyken and Hine.

CATEGORICAL EXEMPTIONS (Senate)

Q: Does the bill eliminate judicial review of categorical
exemptions?

A: No. The bill makes it clear that people can rely on a system
of categorical exemptions established by the rules. A

categorical exemption is a type of action which does not
significantly affect the environment. The courts may still
decide if a categorical exemption contained in the rules
meets this criterion. The courts may also decide whether a
specific proposed action actually fits within a particular
categorical exemption in the rules.

PROBABLE (House)
Q: Does the term "probable" change the existing law?

A: No. The state supreme court has consistently stated that an
environmental impact statement is required "whenever more
than a moderate effect on the quality of the environment is a
reasonable probability." This 1is not meant as a strict
statistical probability test. An impact may be significant
if its chance of occurrence is not great, but the resulting
environmental impact would be severe if it occurred.

CAPABLE OF BEING ACCOMPLISHED (House)

Q: Does the phrase "capable of being accomplished" in section 3
maintain the existing law?

A: Yes it does. SEPA currently requires agencies "to use all
practicable means, consistent with other essential considera-
tions of state policy" to preserve and enhance environmental
quality. The dictionary defines the word "practicable" as
"capable of being accomplished." This determination is made
by the government agency, which is the entity responsible for
SEPA compliance. Section 3 provides that an agency can deny
a project if the impacts cannot be sufficiently mitigated.
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Qs & As on SSB 3006

ENFORCEMENT OF MITIGATION MEASURES (House)

Q:

Does the bill continue the right of private citizens to bring
SEPA lawsuits and to seek judicial enforcement of mitigating
conditions?

Yes. The bill expressly provides for the right to challenge
substantive and procedural compliance with the act. The
existing right to a healthful environment is not amended in
this bill. Conditions to mitigate environmental impacts are
governmental actions under Section 3 of the bill, and law-
suits may be brought under Section 4 to ensure that they are
enforced.

ATTORNEYS FEES (Senate)

Q:

Does the bill impose attorneys fees in every case; what
protection is there against harassment of plaintiffs; can a
court award more than one thousand dollars in a lawsuit; for
example, because of multiple defendants?

The bill does not impose attorneys fees. It allows a court
in its discretion to award up to a maximum of one thousand
dollars in fees if the court makes certain findings. The
findings are findings of law, not of fact or intent; they are
intended to be as objective as possible and to prevent
expensive and harassing discovery of a party's motivations
and group affiliation if any. Although an award may be made
at the trial court level, the total liability for attorneys
fees for a lawsuit under this act is one thousand dollars,
regardless of whether there are multiple defendants or
appeals.

SOCIOECONOMIC IMPACTS (Senate)

Q:

A:

Does the bill include analysis of the impacts of a project
upon urban areas, communities and neighborhoods?

Yes. The bill specifies that impacts on the "built" environ-
ment and on the "natural" environment must be analyzed. This
includes the impacts upon, and the quality of, our physical
surroundings, whether they are in wild, rural, or urban
areas. The term "socioeconomic" does not have a uniform
meaning and has caused a great deal of uncertainty. Rather
than using a vague and confusing term, the bill specifies the
traditional areas of urban environmental concern, such as
public services, transportation, environmental health, and
land and shoreline use, including housing, noise, aesthetics,
and so on.
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Qs & As on SSB 3006

ENVIRONMENTAL HEALTH AND HOUSING (House)

Q:

Section 7(1)(f) refers to "environmental health" as an
element of the environment; does this include human health?
Also, this provision refers to "housing"; does this include

low income housing?

Yes. Environmental health 1s a broader category which
includes human health and the health of all 1living things.
Housing includes low income housing affected by a proposal.

ELEMENTS OF THE ENVIRONMENT (House)

Q:

The bill lists certain elements of the built environment and
examples of items to be included as subheadings in the rules.
Some people call these "socioceconomic" elements. It is my
understanding that the bill clarifies but does not overrule
the result in the Barrie I] case and would require considera-
tion of subheadings such as noise and aesthetics to continue
to be included. It is also my understanding that agencies,
which would include local government, may discuss any types
of 1impacts 1in EISs, including impacts which may not be
environmental in nature. Is this correct?

Yes. The bill specifies the major headings, and the Depart-
ment of Ecology would still be able to list subheadings in
the statewide SEPA rules. The rules recommended by the
Commission on Environmental Policy, which was created by the
legislature in 1981, would include noise, aesthetics, hous-
ing, recreation, historic and cultural preservation, among
other things, as subheadings under "land and shoreline use."
Environmental impacts in these areas would be required to be
considered under SEPA. Although other items cannot be re-
quired under SEPA, a local government or other agency has
the option to include analysis of any impact in an environ-
mental impact statement.

AGENCY RULE REVISIONS (House)

Q:

Sections 3 and 8 require government agencies to adopt certain
policies, rules, and regulations not later than 180 days
after the effective date of the statewide rules to be adopted

under Section 7. Can they later update, amend, or adopt new
ones?

Yes.
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Washington State
Legislature

sommission on Environmental Policy

101 Public Lands Buliding ® Olympia, Washington 98504 * 753-1839

April 11, 1983
MEMORANDUM FOR REP. DENNIS DELLWO
FROM: SEN. ALAN BLUECHEL

SUBJECT: SSB 3006

Mr. Peter Eglick made a number of comments, on behalf of neighborhood groups,

in his testimony Friday before the House Environmental Affairs Committee. It

may be helpful for you to know that over the past two vears, the Commission on
Environmental Policy and its technical committees considered the questions and
subjects raised by Mr. Eglick. Some of the matters were analyzed and discussed
in considerable detail. A number of these points are addressed in the Commis-

sion's initial report and in the section-by-section summary of the bill.

"probable" (secs. 1 and 7, pages 1 and 10)

- T Eglick said that the term "probable" differs from existing law. This is
incorrect.

The state supreme court has stated in at least five cases that a significant
impact exists and an EIS is required "whenever more than a moderate effect on
the quality of the environment is a reasonable probability”. ASARCO v. Air

Quality Coalition, 92 Wn.2d 685, 601 P.2d 501 (1979). See also the the Sisley,
Marino, Swift, and Norway Hill cases.

The term "probable" is used so that the EIS requirement is not applied simply
to impacts which will definitely occur -- which would be a far too narrow test
-- but also to impacts which could occur. One purpose of preparing an EIS is
to learn what the impacts are, and how severe they would be.

/
The use of this word also follows existing law by requiring discussion of those
impacts which might well occur -~ and not merely those which are possible,
remote, or speculative. The supreme court has repeatedly stated that discus-
sion of remote OT speculative impacts is not required under SEPA. See, e.g.,
Cheney V. Mountlake Terrace, 87 wn.2d 338, 552 P.2d 184 (1976). Also see
Initial Report of the Commission on Environmental Policy (1983), part one at
2-3 (CEP Initial Report).

A question was raised about nuclear accidents (severe impacts with a statisti-
cally low probability of occurrence). The case law covers this situation under
the term "significant", which requires consideration of an impact's intensity
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(severity) and unknown risks to public hecalth and safety. See, e.g., CEP

Initial Report, part three at 58, (Also see the extensive rulemaking and case ~
law on inclusion of Class 9 accidents and Table S-3 by the Nuclear Regulatory
Commission.) This is a well-established interpretation of the act, and nothing

in the bill would change jt.

We received some Comments in our publijc hearings requesting the revised rules
to mention expressly, in the definition of "significance", those situations
where an impact may not be statistically great but would be Very severe if it

occurred. This is the normal and dppropriate function for SEPA rules (as you
may know, the statute does not define "significance", but directs the rules to

do so). I would expect such a recommendation from the Commission to DOE.
In short, SSB 300¢ codifies -- it does not alter -- the existing law regarding
"probable".

Scoging Notice (Sec. 1, page 2)

Mr. Eglick suggested adding the phrase "upon adequate notice” to the scoping
requirement. SSB 3006 and the Commission's recommendations currently cover
this. The Suggestion is redundant with the meaning of scoping.

Scoping itself is defined in term of giving notice and OPpPOrtunity to comment.
CEP Initial Report, part three at 57.

would work, prior to unanimously adopting the recommendation on July 27, 1982.
CEP Initial Report, part one at 3 (emp. supp.). The draft rules recommended by

the Commission would require dagencies to give notice under the same Provision
as notice for environmental impact statements.

Thus, SSB 3006 would amend RCW A3.21C.110(1)(a)(SSB 3006, page 9) to require
the rules to include procedures for public participation in scoping. This
h

The suggested amendment is unnecessary. Furthermore, it is mischievous because
it does not Specify what constitutes adequate notice (this is what the rules
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Time to Adopt Policies

Mr. Eglick complained that six months was too short a period for agencies to
designate their SEPA policies. The Washington Environmental Council comments
on SB 3006 requested 120 days (January 5, 1983 public hearing comments, page
2). SSB 3006 extended the time by two more months to 180 days. (See Sec. 8,
pages 11 and 12 of SSB 3006.)

The requirement to have SEPA policies is not new. It was enacted in 1977.
Many agencies currently have them, and the bill would not require redesigna-
tion. CEP Initial Report, part three at 75.

Mr. Eglick also did not point out to the committee that the six month period
begins after the effective date of the new rules, which would be at least 3
months after the bill would go into effect. (SSB 3006, page 11, line 30 and
page 12, line 10.) '

Concern was voiced that agencies be able to revise these policies over time.
This is precisely the intent of the amendments to RCW 43.21C.120 (Sec. 8 of SSB
3006), which make the section self-perpetuating, and would clearly extend
SEPA's requirements to new agencies or localities which may be created.
Revisions in statewide and agency policies and procedures can be made without
the need for future statutory amendment to this section. See page 16 of SSB
3006 section-by-section summary.

Mr. Eglick also asked the consequences of an agency's failure to adopt poli-
cies. If this occurs, the agency would be violating SEPA and would be acting
illegally if any actions subject to SEPA were taken. There are, for example,
several federal court cases where the courts directed and supervised laggard
agencies' adoption of NEPA procedures immediately. The likely consequence is
any discretionarv actions taken by the agency in the absence of SEPA policies
could be declared invalid. County and city attorneys and chief executives are
not likely to subject their agencies to this.

"Capable of Being Accomplished" (Sec. 3, page 4, line 12)

Mr. Eglick suggested deleting the phrase that mitigation measures must be
capable of being accomplished.

/
Since SEPA's enactment, this has been the operative phrase in the statute for
requiring mitigation. RCW 43.21C.020 (unchanged by SSB 3006) requires agencies
to use "all practicable means, consistent with other essential considerations
of state policy" to preserve and enhance the environment.

The dictionary defines "practicable" as "capable of being accomplished or

effected". This is in accord with existing case law and with the existing
1975 state guidelines (see, e.g., WAC 197-10-440(11)(c), page 8 of section-by-
section summary of SSB 3006). Each agency continues to be responsible for

deciding what mitigation conditions are reasonable and feasible to require of
applicants. RCW 43.21C.060; SSB 3006, Sec. 4.
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This phrase does not alter existing law at all.

Enforcement of Mitigation Measures (Sec. &4, page 4)

Concern has been voiced about whether the request for an appeal to be linked to
a governmental action precludes a citizen lawsuit to enforce mitigation commit-
ments. It would not.

As you may know, some interests have long advocated that SEPA is merely a

disclosure law and should not be used to condition or deny projects. The
Commission examined this issue in great detail over several months, hearing
presentations from diverse interests. The Commission concluded that SEPA

-~ should have "substantive" effect and reaffirmed its conclusion by recommending
that the bill add explicit authority to the existing statute for agencies to
"mitigate" impacts. See page 6 of SSB 3006 section-by-section summary and CEP
Initial Report, part one at 5

SSB 3006 adds a statutory right in SEPA to challenge whether governmental
action complies with SEPA's requirements. This includes the substantive
requirement in RCW 43.21C.030(1) -- not changed by SSB 3006 -- that: "to the
fullest extent possible, the policies, regulations, and laws of the State of
Washington shall be interpreted and administered" in accord with SEPA.

Since 1977, any mitigation measure imposed under SEPA must be identified in the
relevant environmental documents and stated in writing as a condition by the
agency. RCW 43.21C.060. By the very terms of SEPA itself, a mitigation
condition is a governmental action.

The bill merely states: "The State Environmental Policy Act is not intended to
create a cause of action unrelated to a specific governmental action." SSB
3006, Sec. 4(1), page 4, lines 34-36. Since mitigation conditions are speci-
fic governmental actions, such a lawsuit will obviously be related to a
"specific governmental action."

Thus, the requirement to have SEPA challenges linked to governmental actions
does not eliminate a citizen's right to challenge an agency's: (1) lack of
imposing a mitigation measure at all; (2) determination that a mitigation
measure is adequate for the impact; or (3) enforcement of the mitigation
measure as a condition. This intent is unequivocally stated in the section-
by-section summary of SSB 3006 (page 8). ’

Appeal Period (Sec. 4, page 5)

Mr. Eglick suggested that section 4 be amended to impose a 30 day SEPA statute
of limitations. Because this amendment would reduce citizens' abilities to
challenge SEPA compliance, the Commission rejected this approach.
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SEPA does not contain a mandatory statute of limitations. Instead, it creates
an optional "notice of action" which, if used, sets a time limit for appeal.
RCW 43.21C.080. SSB 3006 section-by-section summary at 9.

Many decisions made under SEPA are never subject to time limits for filing

challenges. Most governmental actions do not currently have a statute of

limitations, and agencies often do not use the optional "notice of action".

The common law of laches applies (a reasonable time under the circumstances).
Courts have heard SEPA cases filed 11 months after a rezone decision. Hayden
V. Port Townsend, 93 Wn.2d 870, 613 P.2d 1164 (1980).

You previously asked about the ability to bring a lawsuit to enforce mitigation
measures. As you know, mitigation measures may take several years to imple-
ment, and any environmental damage from noncompliance may occur years later. A
flat 30 day limit for any type of SEPA appeal, if that is what was suggested,
would be too short and inflexible and would undermine substantive protections.

SSB 3006 simply guarantees a 30 day period to file a lawsuit in those situa-
tions where another applicable law already sets a statute of limitations. SSB
3006 section-by-section summary at 9-10. The Commission believed that the
existing law of laches provided adequate protection for all parties for other
situations. SSB 3006 intentionally does not establish a mandatory statute of
limitations for all SEPA challenges, because this could undermine SEPA's
purposes and policies.

Mr. Eglick also questioned whether the section was understandable. One of the
difficulties in dealing with SEPA appeals is that SEPA is an "overlay" on other
laws, and great care must be taken to avoid inadvertent and inconsistent
alteration of these other appeal procedures. This section was reviewed by a
wide cross-section of reople who felt it was adequate, and that the rules and
DOE handbook would be able to explain it more graphically and at greater
length. The Commission spent more than two months on the appeals process to
try to avoid mistakes. Suggestions which may sound simple, such as a flat 30
day appeal limit, can cause serious harm to the act and citizens' rights.

Typed Transcript (Sec. 4, page 7)

Mr. Eglick complimented the acceptance of a taped transcript for administrative
hearings and suggested forcing judges in the courts to use tapes as well.
While this may be commendable from a cost standpoint, it is impractical to tell
judges that they cannot have written transcripts of proceedings.

SSB 3006 includes provisions encouraging judges to use tapes and thus lower
court costs: "A taped or written transcript may be used". SSB 3006, sec. 4,
page 7, line 2. If a judge still wants & written transcript, the bill would
encourage transcription of only those portions which are necessary, in order to
reduce costs. This provision incorporates existing court rules and case law
and should lead to lower costs than at present.
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The Commission felt it was inappropriate to tell a judge that he or she had to
listen to tapes (of varying quality) and simply could not have a written ~
transcript of the relevant portions of the record.

Attorneys Fees (Sec. 4, page 8)

Mr. Eglick suggested the provision be deleted as unnecessary. This provision
received careful examination by the Commission and was limited in SSB 3006 to a
very narrow set of circumstances. CEP Initial Report, part 2 at 10-11.

Public agencies and private applicants have expressed concern that, for a small
filing fee (e.g. $75), a lawsuit can delay or halt a multimillion dollar
project because of inflation or loss of financing. Citizens and environmental
groups have expressed concern that restricting access to the courts is unaccep-
table because SEPA relies on citizen on judicial enforcement.

The Commission agreed that restricting judicial access should not be included
in the bill. The are no limitations on standing or any bonding requirements,
both of which have been sought by industry. CEP Initial Report, part one at 6.

SSB 3006 reflects agreement that some financial responsibility would be appro-

priate if a court in its discretion made specific findings under an objective

standard that a suit was both frivolous and without reasonable basis. SSB 3006
section-by-section summary at 11. In discussions on this provision, Mr. Eglick

and Mr. Leed said that their lawsuits at the trial court level cost on the

order of $15,000-$20,000. They cannot seriously argue that a limit of 51000 —
including any appeals, if awarded at all, would have a chilling effect (assu-

ming, for argument's sake, that a court found they brought a frivoulous suit

without reasonable basis).

This provision is also far narrower than other attorneys fees bills now moving
through the legislature, unopposed by many of those objecting to SSB 3006.

Elements of the Environment (Sec. 7, page 10)

Mr. Eglick suggested distinguishing between the "natural" environment and the
"human" environment. This conflicts with both NEPA and SEPA. It would be even
more confusing than the current situation. /

NEPA uses the term "human environment" in the statute. 42 USC 4332(2)(C). 1In
contrast, SEPA uses only the term "environment'. RCW 43.21C.030(2)(c).

The NEPA regulations do not define the "human environment" in two parts, as Mr.
Eglick suggested, nor do they use a list of elements of the environment.

Since the mid-1970s, SEPA has used a list of elements of the environment to
bring some certainty to those subjects which must be analyzed in EISs. This
approach is different and more specific than the federal approach because of
the vast number of local actions under SEPA, which required a simpler and more
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certain method than NEPA. While the approach is different, the same types of
environmental impacts have been included under both laws. See SSB 3006 section-
by-section summary at 14-15.

Much effort has been made to attribute exclusionary intent to SSB 3006. The
intent, quite simply, was to be logical.

Under the current SEPA guidelines, the list is divided into two parts: the
"physical” and the "human" environment. This is illogical. The physical
elements (earth, air, water, wildlife, energy) all involve extensive human
interaction. These elements are our "natural” resources. '

The human elements all involved human interaction with physical change, from
public services and transportion to land use, housing, aesthetics, and histori-
cal/cultural preservation. The '"built" (human-made) environment, a term used
in the NEPA rules, is a more accurate description. 40 CFR 1502.16(g);
CEP Initial Report, part three at 29, 31-32.

Under the NEPA regulations, the entire environment is the "human environment",
and it means human interrelationships with the natural or physical world. 40
CFR 1508.14. The applicable federal case law plainly state that 'relating
project impact to the effect on the phyvsical environment, such as air, water,
and ecosystems, implements the intent of Congress in enacting the statute.
[citations ommitted.] The reference point of physical environmental effects
serves also to confine scarce resources for EIS preparation to those cases
where they are most needed, a goal our circuit has identified as an appropriate
one." Goodman Group v. Dishroom, 679 F.2d 182, 185 (Ninth Cir., 1982).

NEPA does not treat "human environment” as separate and distinct from the
natural or physical environment. The federal courts have rejected the idea
that human environment means those things affecting humans: "The fallacy of
the plaintirfs' expansive definition of 'human environment' is apparent from
the statement in their brief that 'Congress obviously intended by its use of
the phrase 'human environment' to require an EIS in all situations where a
major Federal action has a significant effect on humans.' Since nearly all
major Federal actions significantly affect humans, plaintiffs presumably would
require environmental impact statements for every major Federal action.
This certainly goes far bevond the Congressional intent in enacting NEPA."
Nat'l Assoc. of Gov't Emvloyees v. Rumsfeld, 418 F. Supp 1302, 1305-6 (1976),
aff'd 523 F.2d 1051 (emp. supp.).

The problem with simply amending SSB 3006 to add "human environment" as a

subset of "environment" would be precisely the implication suggested above:

that any impact upon humans -- not environmental impacts -- would require SEPA
analysis. This conflicts with existing law and policy under both SEPA and

NEPA.

There are many reasons for being concerned about the suggested amendment. It
would signal a radical expansion of SEPA, making it an impact statement re-
quirement for every human activity, from tax equity to rate equity to racial
equity. Any private or governmental proposal could be held up on virtually any
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ground, and the size of impact statements and the public resources for staffing
them could be staggering.

Continued confusion and litigation will result unless the law sets some para-
meters -- both a required minimum (tloor), as well as a limit (ceiling) on

what is required to be included in EISs.

There were more than 60 cases dealing with the confusing phrase 'socioeconomic'
under the former 1973 federal guidelines. The number has dropped to about 9
under the new rules adopted in 1978.

We can continue the current protections and contents of EISs and have
certainty. But to do so requires saying what we mean, not leaving things open

to illogical categories, confusing terms, and years of litigation.

Retroactivity (Sec. 15, page 13)

Mr. Eglick suggested that this process would render pending cases moot. This
is extremely unlikely. The bill clearly states that the appeals and substan-
tive authority sections (secs. 3 and &) are prospective only. The Commission
stated that this is "to avoid affecting the rights and remedies of any project
currently underway and in the midst of decisionmaking and appeal procedures."
CEP Initial Report, part two at 16.

The only provisions which an agency may apply retrospetively deal with the
codification or recodification of existing law (secs. 1 and 6) or with rule-
making (secs. 5, 7, and 8). It is hard to see how the only retrospective
section changing the statute directly, rather than through new rules, would
pose a problem. It simply allows an agency to do scoping or to organize an EIS
logically (sec. 1).

Conclusion

The Commission examined these and hundred of other issues in the course of the
past two years. Recommendations were not made lightly and were based on many
viewpoints through an extraordinarily open public process.

Some helpful clarifications have been suggested which are appropriate for
inclusion in the rules. /

In most, if not all, instances there is no debate over intent. This should be
evident from the discussion in the Commission's report and bill summary. SSB
3006 provides ample authority for the rules to explain and interpret the act
further. 1 would be glad to work with you or any member of the committee who
may be concerned about whether some of these points will be covered in the
Commission's final report and the rules, so that the intent is unequivocal.
Many of us also have no hesitation to seek corrective legislation if the courts
depart from the stated intent of this bill.
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Wy, At this juncture in the legislative session, and after exhaustive Senate
debate, possible amendments should be carefully scrutinized, for they are
likely to delay and jeopardize the bill's enactment. I am not asking you to
share my enthusiasm for the bill or the process which created it, though I hope
you would. I do hope that when you have had an opportunity to review these
items, you will conclude that they have been adequately addressed.
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Washington State

5 E Legislature

Commission on Environmental Policy

101 Public Lands Building * Olympia, Washington 98504 ¢ 753-1839

May 1983
MEMORANDUM TO AGENCIES

SUBJECT: SEPA Legislation (SSB 3006)

Purpose of this Memorandum

The Governor signed legislation into law on April 23, 1983, which
amends SEPA. A copy of SSB 3006 is enclosed.

This memorandum 1is intended to alert you to the new statutory
changes and to provide guidance and information on the new law,
in order to assist your agency to carry out its responsibilities
under SEPA and SSB 3006. Because new state and local rules will
take between six months and a year to be adopted, this guidance
is being 1issued to encourage agencies, courts, and other
concerned parties to interpret and administer SEPA revisions in a
uniform and consistent manner.

Many of the new statutory provisions give direction to the
Department of Ecology (DOE) regarding revised rules. Most of the
reforms in the SEPA process will therefore occur through revised
rules.

The state Commission on Environmental Policy, created in 1981,
developed SSB 3006 and is now completing its final report and its
recommendations to DOE on the rules. New rules will probably be
adopted by DOE in the fall, following rulemaking proceedings under
the administrative procedure act. DOE public hearings will
probably occur in July or August, shortly after DOE receives the
Commission recommendations.

Once the new rules are adopted, each state agency and local
government will have six months to designate its SEPA policies (if
it has not already done so) and to revise its SEPA procedures.

Specific Provisions of SSB 3006

SSB 3006 is effective immediately (except for section 3 governing
substantive authority, which goes 1into effect in 180 days).
Perhaps the major effect of SSB 3006 on agencies' existing SEFA
practice is found in section 4 on the appeals process. This sex-
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tion creates a more uniform appeals process and governs agency
administrative appeals as well as judicial appeals under SEPA.
This section is explained in some detail in the attached guidance,
in order to promote uniform interpretation and avoid confusion
in a difficult area of law.

The other section which affects your agency now 1s section 1.
This section codifies existing law and practice and encourages
environmental impact statements to be focused and organized logi-
cally. The section states that: (1) EISs are required and are
written on environmental impacts which are probable, adverse, and
significant; (2) individual environmental review is not required
on proposals which are categorically exempt (this does not elimi-
nate judicial review of categorical exemptions contained in the
rules, however, as the bill summary and enclosed set of gquestions
and answers explains); (3) agencies must consult with other
agencies and the public to identify and focus on the relevant
impacts; and (4) EISs can be organized logically.

The existing guidelines (WAC 197-10) encourage concise and useful
environmental documents and public participation. Many agencies
and applicants have not fully implemented these provisions for
fear of being challenged procedurally. SSB 3006 is intended to
provide support to agencies to administer SEPA's valuable sub-
stantive and procedural protections with less paperwork and cost
for all concerned.

Conclusion

During the comprehensive review which has occurred over the past
two years, a broad consensus emerged that SEPA and its environ-
mental review process is very important and can be improved,
particularly in the way the law is administered. We sincerely hope
that state agencies, municipal and public corporations, and
counties will work with each other and with concerned citizens,
environmental, and business interests to build on the this con-
sensus and to improve the SEPA process as an important tool in

planning and decisionmaking.
‘ o0 /
- /
/‘ild»\ A/UMJLMAXC__”

Senator Alan Bluechel
Chairman

Enclosures:
Interim Guidance on SEPA Implementation
Attachment 1 Appeals Process
Attachment 2 Qs & As on SSB 3006
Attachment 3 Section by Section Sumary of SSB 3006

Attachment 4 SSB 3006
Final Report
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Washingtor: S:ata
Legisiature

Commission on Environmental Policy

101 Public Lands Buiiding ® Olympia, Washington 98504 ¢ 753-1839 MAY 1983

INTERIM GUIDANCE ON SEPA IMPLEMENTATION

Substitute Senate Bill No. 3006 (SSB 3006), amending the
State Environmental Policy Act (SEPA), was signed by the Governor
and went into effect on April 23, 1983. SEPA applies to all
agencies of the state, including state agencies, municipal ana
public corporations, and counties (hereafter, agencies). RCW
43.21C.020.

SSB 3006 does not affect most of the existing SEPA statute
(RCW 43.21C). SSB 3006 leaves 17 provisions untouched; amends
four provisions (two relate to rulemaking which has yet to occur,
and one continues the existing forest practices provision by
deleting a sunset clause); and repeals, recodifies, or decodifies
nine provisions for housekeeping purposes. It also adds four new
sections. These are described in the Attachment 3.

Because of the lack of legislative history on SEPA, the
Commission and the Legislature made a conscientious effort to
provide legislative history in its comprehensive review of the
act. The two principal documents are a set of Questions and
Answers exchanged on third reading in the Senate and House
(Attachment 2) and the Section by Section Summary of SSB 3006,
which was revised accordingly from the Commission's Initial
Report and which accompanied the bill through both Houses and
will be printed in the Commission's Final Report (Attachment 3).

Effective Date

Because SSB 3006 is effective immediately (except for section
3 governing substantive authority), this interim gquidance is being
issued to assist agencies meet their responsibilities in carrying
out the act.

A major purpose of the two year comprehensive review leading
up to statutory and rule changes 1is to make the SEPA process
simpler, more uniform, and administered better. This interim
guidance is intended to promote uniform interpretation and imple-
mentation of SEPA and SSB 3006 until there are new statewide SEPA

rules.

Section 3 of SSB 3006 ~- which amends existing provisions for
agency conditioning or denying of proposals on environmental
grounds under SEPA -~ does not go into effect for six months
(October 23, 1983). Please note, however, that agencies are

Final Report
Page 66



not be required to designate SEPA substantive policies or adopt
revised SEPA procedures until six months atter the effective date
of the new statewide SEPA rules to be 1issued by the Department of
Ecology (DOE). This provision is explained in more detail below.

SSB 3006

SECTION 1 - Significant Impacts

When EIS Required. Section 1 reaffirms existing law by
stating that EISs are required when environmental impacts are
probable, adverse, and significant. EISs are required to analyze
only such impacts in order to focus on important environmental
issues. EISs may, but are not required to, discuss beneficial
environmental impacts or impacts which are not significant.

Probable. "Probable" refers to impacts which are reasonably
likely to occur, in contrast to impacts which are merely possible
or remote or speculative. An impact may be significant if its
chance of occurrence is not great, but the resulting environmental
impact would be severe if it occurred (as in a serious nuclear
reactor accident). This section also allows discussion of the
required contents of EISs to be consolidated and logicially
organized.

Scope and Consultation. Section 1 requires agencies to
consult with other agencies and the public to identify the signi-
ficant impacts and limit the scope of EISs. The existing SEPA
guidelines encourage this (see, for example, WAC 197-10-405,410),
and many agencies have developed their own methods for agency and
public consultation. SSB 3006 requires the new state rules to
specify the procedures for "scoping" (section 7(1)(c)). There-
fore, in the interest of minimizing administrative disruption, we
believe that agencies may continue to use their existing consul-
tation processes and rules until the new procedures are adopted.

Agencies should at the least announce that an environmental
impact statement is being prepared and that the public and other
agencies may comment on its scope. "Scope" consists of the range
of actions, alternatives, and impacts to be analyzed. This may be
done by press release, published notice, newsletter, signs,
mailings, or other methods which an agency may wish to use.
Agencies may, but are not required to, have procedures or meetings
for scoping until and unless specified by the new statewide rules,
which have yet to be adopted.

Retrospective Option. Agencies may, but are not required to,
apply the provisions of section 1 -- such as scoping and focused
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and logical EISs ~-- to SEPA compliance or environmental reviews
currently in process (section 15). Otherwise, the provision
applies to SEPA reviews commenced after April 23, 1983, which is
the effective date of the act.

SECTION 2 - Forest Practices

SSB 3006 deletes the sunset clause from the existing forest
practices provision (RCW 43.21C.037). This means that the exis-
ting provision remains in the law. The existing provision con-
tains, among other things, a statutory exemption for Class I, II,
and III forest practices but not for Class IV forest practices.

SECTION 3 - Supplementary Authority

Section 3 amends the provisions relating to conditioning or
denying governmental action under SEPA. The Section by Section
Summary of SSB 3006, which was prepared by the Commission and
accompanied SSB 3006 through the legislative process, is appended
in Attachment 3. Although the summary explains the. changes in
this section, several points should be emphasized.

Deadlines. The section contains two time deadlines:

1. Effective date of the section: The requirement to make
findings.
The section goes into effect in six months, at which time

agencies cannot deny proposals under SEPA unless signifi-
cant adverse impacts are identified in an EIS and reasocnable
mitigation measures are insufficent to mitigate the identi-
fied impact. In other words, after October 23, 1983, agen-
cies must make the two findings specified in the section if
and when they deny a proposal under SEPA. Conditions or
denials may be based upon current SEPA policies until the
deadline for "formal designation" (see # 2 below). Agencies
may, of course, deny a proposal under other available author-
ity.

2. Deadline for formal designation: The requirement to
designate SEPA policies for conditions or denials.

All agencies must formally designate their SEPA policies no
"later than six months after the effective date of the new
statewide SEPA rules. This will be later than October 23,
1983 and will coincide with the date by which all agencies
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must adopt their own revised agency SEPA procedures (section
8). It will probably be sometine in early 1984.

Agencies would be well-advised to begin the process of
identifying their SEPA policies now, in order to avoid problems
with the statutory deadline. The failure to meet the deadline
could have two consequences: (1) agencies may not be able to use
SEPA's substantive authority to control environmental impacts; and
(2) any discretionary actions taken by the agency could be de-
clared invalid because the agency would be in violation of SEPA
(RCW 43.21C.060 and .120).

Agency SEPA Policies. Several points should be noted:

1. Sections 3 and 8 are written SO that agencies are not
required to designate or redesignate SEPA policies if agencies
have already done so. SSB 3006 merely requires that policies be
designated by a certain date.

2. SEPA policies must be identified by every agency. The
policies must be incorporated into regulations, plans, or codes.
In the case of local government, formal designation means desig-
nation by the appropriate legislative body. )

3. The deadline for designating SEPA policies and revising
agency SEPA procedures is the same -- six months after the effec-
tive date of the new state rules. Agencies may adopt their
policies and procedures at the same time or in the same document
if they wish.

4. Sections 3 and 8 would not prevent agencies from up-
dating, revising, or adding policies in the future, after initial
designation.

5. This section does not specify or change the level of
detail for agency SEPA policies from that in the existing law,
enacted in 1977 (RCW 43.21C.060). This section is intended to
give agencies sufficient latitude to articulate policies broadly
enough that they need not predict every future environmental

problem or concern. It is expected that some agencies will
be more specific than they have been in the past and that
agencies will develop substantive standards. The intent of

this requirement is for agencies to prepare a document which
contains agency SEPA policies, so that applicants and members of
the public know what these policies are and can, along with agency
decisionmakers, actually find, read, and use these policies.
This section is not intended to allow agencies to adopt policies
which conflict with the state's environmental policy set forth in
SEPA.
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SECTION 4 -- Appeals

This section includes a statutory right of appeal: a basis
for challenging whether governmental action is in compliance with
the substantive and procedural provisions of SEPA (sec. 4(1)).

Any appeal under SEPA must be linked to specific governmental
action (this includes lack of a SEPA determination which may be
required). In addition, as a general rule, SEPA appeals must
treat the underlying governmental action (such as a decision to
approve or reject a project or plan) together with any accom-
panying environmental determinations under SEPA (such as the
existence or vailidity of environmental documents or mitigation
conditions imposed under the authority of SEPA). As a general
rule, SEPA appeals must be brought at the same time as appeals on
the underlying governmental action subject to SEPA compliance.

The appeals process specified by SSB 3006 is explained in
further detail in Attachment 1. The time limits for commencing
lawsuits under SEPA are illustrated in Figure 1 in Attachment 1.

SECTION S - Deference to State Rules

Section 5 states that the rules to be promulgated by DOE as a
result of SSB 3006 shall be accorded "substantial deference" by
the courts in the interpretation of SEPA (the rules are binding
on agencies). Because the major reforms are being made in the
rules, rather than in statute, this provision was included to
ensure that citizens and courts look to the rules for interpreting
SEPA and providing a much-needed sense of uniformity and consis-
tency. This doctrine has had a salutory effect in the implemen-
tation of the federal reform rules under NEPA.

SECTION 6 - Council on Environmental Policy

Section 6 continues the provision for the Council on Envi-
ronmental Policy, which expired in 1976, in the statute. Because
of the state's fiscal situation, it was felt to be an inopportune
time to reestablish the Council, so it remains essentially a
latent authority which may be reactivated in the future.
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SECTION 7 - Content of State SEPA Rules

Section 7 directs DOE to issue new statewide "uniform rules"
on SEPA. It authorizes DOE to utilize the proposed rules devel-
oped by the Commission on Environmental Policy, which was estab-
lished in 1981 to review SEPA. The section requires DOE to follow
the rulemaking provisions of the administrative procedure act,
including public hearings and consideration of comments.

The remainder of the section describes subjects which DOE
must include in the rules. These items are described in the
attached Section by Section Summary of SSB 3006 and in the
Questions and Answers on SSB 3006 exchanged on the floor of the
Senate and House, which is appended in Attachment 2.

As noted in the cover memorandum, the Commission will be
making its final recommendations to DOE prior to July 1, 1983.
DOE expects to adopt rules in the fall, following the rulemaking
procedures of the administrative Procedure act and the direction
specified in SSB 3006.

SECTION 8 - Agency Rules

Section 8 requires agencies to designate SEPA policies and to
revise their own SEPA procedures, as discussed above in section 3.
This section also requires agencies to revise their procedures
whenever statewide rules are revised. Agencies may update, re-
vise, or add to their SEPA policies and procedures at any time
on their own.

Agencies may adopt their policies and procedures in a single
document or in several documents, and at the same time, or at
different times. The deadline for designating policies and
revising procedures as a result of SSB 3006, however, is 180 days

after the effective date of the new statewide rules:

Section 8 adds a requirement that when new agencies or local
governments are created, they must adopt SEPA policies and proce-
dures within 180 days of their establishment.

SECTION 9 - DOE Workshops and Handbook

Section 9 directs DOE to conduct annual statewide workshops
and to publish and update a SEPA handbook. One of the problems in
the past was the lack of continuous oversight and exchange of
information and techniques for administering SEPA. A major pur-
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pose of this provision is to assist people in improving the
implementation of SEPA, so that bad habits can be avoided and
better understanding and working relationships can be developed
among all those who are interested in SEPA. DCOE will work with
state and local agencies and concerned citizens to carry out these
responsibilities within available resources.

DOE would welcome ideas from all concerned parties on ways to
implement these responsibilities.

SECTIONS 10-17 - Statutory Housekeeping

These provisions contain basic technical statutory, or
housekeeping, measures. As part of 1its two-year comprehensive
review, the Commission on Environmental Policy identified a number
of provisions in SEPA which were no longer functional or should be
reorganized. Sections 10-14 accomplish this. These provisions do
not affect ongoing agency responsibilities.

Sections 15 and 17 govern the effective date of SSB 3006, as
explained in the beginning. Sections 3 and 4 are prospective
only, in order to avoid affecting the rights and remedies of any
project currently underway and in the midst of decisionmaking and
appeal procedures.

Sections 1 and 5-8 may be applied by agencies retrospec-
tively, but, as a practical matter, this should only affect
section 1 (because sections 5, 7, and 8 refer to the new rules
which have yet to be adopted by DOE).

Section 8 would also expressly allow agencies to designate
SEPA policies under RCW 43.21C.060 within the next six months, if
they have not done so under the deadline imposed in +the 1977
amendments to .060. This is would be irrelevant in any event
under the designation requirement in section 3. ‘

Conclusion

This guidance is in memorandum form, and does not purport to
be a rule. It is intended to provide advice from a statutory
body with special expertise and responsibilities for SEPA over-
sight. It is being issued so that the objectives of the SEPA
reforms can be furthered by government agencies with as much
insight, uniformity, and common sense as possible, until new
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statewide rules go into effect.

We urge all those concerned with SEPA to turn to the enclosed
legislative history of SSB 3006 for additional guidance on inter-
preting specific provisions of the act. DOE and the Commission
on Environmental Policy should be consulted for further informa-
tion and advice.

We also hope those concerned with SEPA will make an effort to

be informed about and participate in the administrative rulemaking
process at the state and local level,.

Attachments
Attachment 1 Appeals Process
Attachment 2 Qs & As on SSB 3006
Attachment 3 Section by Section Summary of SSB 3006
Attachment 4 SSB 3006
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OO L iV
ATTACHMENT 1
INTERIM GUIDANCE ON SEFA IMPLEMENTATION
Commission on Environmental Policy
APPEALS PROCESS (Section 4)
Right of Review. This section 1includes a statutory right of

appeal: a basis for challenging whether goverameatal action is in
compliance with the substantive and procedural provisions of this
chapter (sec. 4(1l)). Appeals are to administrative, legislative,
or judicial bodies, unless otherwise noted.

Any appeal under SEPA must be linked to a specific governmental
action. This includes the lack of a SEPA determination which may
be required. This provision is intended to make sure that SEPA's
substantive mandate is met by considering environmental factors in
the context of agency decisions and actions.

The subsection states that SEPA "is not intended to create a cause
of action unrelated to a specific governmental action". This
simply echoes SEPA's basic purpose: to make sure that the
government gives appropriate consideration to the environment and
uses all practicable means, consistent with other essential
considerations of state policy, to preserve and enhance environ-
mental quality. RCW 43.21C.020 and .030. This phrase also helps
to clarify the time for commencing any appeals.

This section does not alter the existing law on standing or on the
standards for judicial review.

Timing of Review. This section codifies the general rule that
SEPA appeals should treat the underlying gcvernmental action
(such as a decision to approve or reject a project or plan)*
together with any accompanying environmental determinations under
SEPA (such as the existence or validity of environmental documents
or mitigation conditions).

Generally, SEPA appeals must be commenced at the same time as
appeals on the governmental action subject to SEPA. The reason
for this general rule is to 1integrate, as much as possible,
consideration of environmental factors under SEPA with normal
agency planning and decisionmaking.

* The agency action subject to SEPA compliance is commonly
referred to as the "underlying governmental action" (sec. 4(5)).
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The section specifies exceptions to the general rule, however. Tt
allows agencies to have an appeal on a determination of
significance/nonsignificance before making a final decision (sec.
4(3)(a)). This is an individual agency option, and is neither
required nor prohibited.

For purposes of judicial review, SEPA determinations and
substantive agency action must always be reviewed together (sec.
4(6)(c)). A lawsuit on the underlying governmental action must
still be filed within the time period set by the applicable state
or local statute of limitation. The SEPA portion of a lawsuit,
however, is not required to be filed withia the time period for
challenging the underlying governmental action.

Instead, SSB 3006 provides a 30-day period for filing the SEPA
portion of a lawsuit in those situations ' where a statute or
ordinance set a time limit for appealing the underlying govern-
mental action (sec. 4(5)). The phrase "statute or ordinance"
is used because it is intended that the time for filing the SEPA
portion of a lawsuit not be shortened as a result of administra-
tive or court rule. Although the time period for appealing the
underlying governmental action may be less than 30 days, this
provision is included to provide a 30-day period for filing a SEPA
lawsuit, in order to allow time to review environmental documents
and prepare a lawsuit.

Notice of Intent. There is one additional procedure in section 4,
which applies only when there has been an agency appeal proceeding
and there is the 30-day time limit for filing a lawsuit discussed
above. When the parties have been through an agency SEPA appeal
and have been notified of the result of the appeal, a party who
wishes to file a lawsuit must inform the agency of this intention.

Section 4(5)(a) requires the party to submit a "notice of intent"
to the SEPA responsible official of the intention to bring suit.
This notice must be given within the time period for appealing the
underlying governmental action. This is a simple notice and does
not require lawyers, pleadings, or supporting documents. This
notice is a statement of intent, and does not obligate a party to
file a lawsuit.

There may be more than one underlying governmental action, such as
several permits or approvals for a project, each having a time
limit for commencing a lawsuit after the agency appeal proceeding.
In that case, the notice of intent should be submitted within the
latest of the time periods which apply to the underlying govern-
mental action. As noted in point #5 below, agencies should
probably consider the 30-day period for bringing the SEPA porticn
of a lawsuit to run from five days after the agency mails a notice
to the parties of record (or otherwise gives official notice in
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accordance with its rules) of the agency's appeal decision and the
time limit for commencing judicial review.

The "notice of intent" requirement is included in the law because
the vast majority of agency appeals rever go to court. This
notice would enable agencies and applicants to know whether their
proposals will be challenged further or whether they can proceed
with their projects without unnecessary delay waiting for an
appeal period to expire.

Figure 1 illustrates the procedures and timing of appeals under
section 4.

Procedures. The following points are important in understanding
the appeal provisions:

1. Agencies are not required to have SEPA administrative
appeals. Experience has shown that agency appeals frequently
reduce the pressure for lawsuits. If an agency has SEPA appeals
proceedings, they must conform to the regquirements in this sec-
tion.

2. Agencies and/or applicants may continue to use the
"notice of action" in RCW 43.21C.080. SSB 3006 affects the notice
of action as follows: (i) the newspaper publication may be

accomplished within the period for appealing the underlying
governmental action, which may be shorter than needed to meet the
publication requirements of RCW 43.21C.080; (ii) the time period
for appeal will continue to be 30/90 days, unless there is a
statute or ordinance requiring an earlier appeal of the underlying
governmental action, in which case the appeal period will be 30
days (for consistency and uniformity); and (1ii) the term
"action" cannot simply refer to SEPA procedural determination.

3. Neither SEPA nor SSB 3006 create a mandatory, across-
the-board statute of limitation. Rather, they provide for: (1) an
optional "notice of action", which, if used, triggers a mandatory
time period for challenging agency action and SEPA compliance;
this time period is 30 days for private proposals and 90 days for
public proposals (RCW 43.21C.080); and (2) the filing of the SEPA
portion of any lawsuit within 30 days, if another statute or
ordinance already contains a time period for filing a lawsuit on
the governmental action (SSB 3006, sec. 4(5)).

4. The common law of "laches" (no unreasonable delay in
commencing a lawsuit) would continue to govern the timeliness of
bringing SEPA actions when there 1s no notice of action or no
overlapping time period in statute or ordinance for appealing the
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underlying governmental action subject to SEPA. This remains
unaffected by SSB 3006.

5. Notice of the time to commence an appeal should not be
given prior to final agency action, with tne exception of sec.
4(3)(a) noted above. For a notice of action, RCW 43.21C.080
specifies the time as the date of last newspaper publication. If
there is an agency appeal under sec. 4(3), the time to commence a
judicial appeal should probably be considered to run from five
days after mailing of notice to the parties of record (or giving
of official notice in accordance with agency rules), in order to
allow some time for mail delivery or distribution of the notice.
This 1is suggested as a reasonable approach, and the precise
procedures should be specified by the rules which DOE will adopt.

6. Section 4(3) directs agencies to minimize multiple
levels of appeal and to consolidate procedural and substantive
appeals under SEPA. Agencies may continue to have an admini-

strative appeal on each successive SEPA procedural determination,
namely, the adequacy of a determination of significance/nonsigni-
ficance and, later, the adeguacy of a final EIS. This section
does not allow a separate appeal on other aspects of SEPA proce=-
dural compliance, such as scoping or draft EISs. It was felt that
such additional "interlocutory" appeals would disrupt the environ-
mental review process and would not be ripe until the final EIS
was issued.

7. Section 4(7) allows the parties on mutual consent to
take their appeal to the state Shorelines Hearings Board in
Olympia. This includes agency as well as judicial appeals. The
purpose of this provision is to allow parties to use non-judicial
ways to resolve disputes, which may prove faster and less expen-
sive. This section would require a superior court to certify the
Board's final order to appellate court, further expediting the
appeals process.

8. The attorneys fees provisions and other aspects of
section 4 are explained in more detail in the enclosed Questions
and Answers and Section by Section Summary of SSB 3006
(Attachments 2 and 3).

Attachment/Figure 1
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PREFACE TO THE PROPOSED RULES

The Role of Rules in SEPA

The quality of the administrative rules for carrying out SEPA is central to the
act's success. Legal commenters have observed that the statute is written in
broad terms, more in the style of a constitution than a typical statute. A
practical set of procedures is needed to make the law work as intended.

The act therefore requires the department of ecology (DOE) to issue uniform
statewide rules. The act specifies, in one of its longest sections, what the
rules must contain.

The SEPA process, like that of its federal cousin NEPA, has been defined by
admninistrative rules more than many people realize. Legislation and court
cases may grab headlines, but the administrative rules have given shape to the
SEPA process from the early 1970s through the present. Recognizing this
fact, the legislature directed the Commission to review SEPA's administrative
rules and practices.

In addition to a renewed commitment by all interests to work together to make
SEPA work as intended, better rules may be the single most effective way to
improve the SEPA process. Rules establish concrete mechanisms to carry out
the act's environmental protection mandate and to meet the three aims of
reducing unnecessary paperwork, duplication, and delay; simplifying the
procedures and making the process more predictable; and improving the
quality of environmental decisionmaking, including public involvement.

The Materials in this Report

The proposed rules are in Appendix B. This Preface explains some of the
background for the proposal and indicates some of the alternatives considered
by the Commission.

The Summary of Proposed Rules, which follows, highlights the main features of
the proposal and the process which generated the recommendations. It is
similar to a traditional rulemaking preamble, which explains the rule's purposes
and provisions.

The Section by Section Analysis of the Proposed SEPA Rules, which concludes
this section, helps the reader to understand the format of the rules and
highlights aspects of the rules and drafting considerations. The Section by
Section Analysis is an administrative history, similar to the Section by Section
Summary of the legislation. It is intended to help people understand the basic
concepts and intent of the rules.

-79-



Problems with the Existing Process

The Commission's study found that SEPA has been a positive influence on state
and local decisionmaking, but several important problems have developed under
the statute.

First, while the state has issued and periodically revised a set of guidelines
for implementing the environmental impact statement (EIS) process, the status
of these guidelines is not unequivocal. Some court decisions have not referred
to them in interpreting the statute. In addition, the term "guidelines" con-
notes an advisory, rather than a mandatory, function. Another problem has
been that the scope of the existing state guidelines is largely confined to the
EIS process. There is a lack of direction on other important procedural and
substantive requirements of SEPA.

As a result of these factors, inconsistent agency practices have evoived under
the statute. This in turn has impeded interagency coordination in preparing
environmental analyses and making decisions affecting the environment. It has
also caused uncertainty and confusion among those outside of government
seeking a role in the EIS process and has diminished their ability to contribute
relevant information and make informed comments on an agency's analysis. It
has caused the private applicant the bewilderment of being confronted with a
host of different means of implementing the same law.

Third, many environmental impact statements contain technical evaluations
which are difficult for the layperson to decipher. Such documents are more
likely to be put on the shelf as reference material than closely read by the
final decisionmakers. Highly technical analyses are also difficult for applicants
and the general public to comprehend and comment upon.

Fourth, the preparation of environmental impact statements has tended to
become an end in itself rather than a means to better decisionmaking. RCW
43.21C.030(2)(c)'s requirement of a '"detailed statement” is the most clearly
defined, firmly established standard under SEPA, and the existing guidelines

focus on the preparation of this document. It was only natural that members
of the public seeking a role in the process, and courts faced with the task of
interpreting this law, should focus on the EIS. In the meantime, however,

SEPA's relationship to agency planning and decisionmaking has not received
sufficient attention.

Fifth, in anticipation of litigation, some agencies adopt the "kitchen sink"
approach to discussing virtually all environmental issues raised by a proposal
rather than concentrating on the significant ones. The resulting "litigation
proof" documents often include large accumulations of materials that are dif-
ficult to assimilate both by members of the public attempting to evaluate a
project and by officials required to consider environmental factors in their
planning and decisionmaking. The document, in attempting to become legally
defensible, has simultaneously become less useful to its readers.

Finally, when taken together, these deficiencies have contributed to a broader
and more general problem under the statute. Agencies have generated excess
paperwork, produced unnecessary delays, and duplicated their efforts under
the statute (specific problems and issues for certain key parts of the process
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are explained in this report's executive summary). As a result, scarce re-
sources have been unproductively spent, and private applicants needlessly
inconvenienced. Equally important, effective public participation and public
confidence in the process has been weakened as a result.

Improvements in the SEPA Process

In 1981, the legislature directed the Commission to make recommendations to:

establish methods and means of providing for full implementation of
the Act in a manner which reduces paperwork and delay, promotes better
decision-making, establishes effective and uniform procedures, encourages
public involvement, resolves problems which nearly ten year's experience
with the Act has revealed, and promotes certainty with respect to the
requirements of the Act. (Section 1, Chapter 289, Laws of 1981, RCW
43.21C.200.)

The legislature enacted the Commission's statutory recommendations for im-
provements to the act in SSB 3006, including the provision governing the
content of the state SEPA rules, directing DOE to:

adopt and thereafter amend rules of interpretation and implementation
of this chapter (the state environmenal policy act of 1971), subject to the
requirements of chapter 34.04 RCW, for the purpose of providing uniform
rules and guidelines to all branches of government including state agen-
cies, political subdivisions, public and municipal corporations, and
counties. (Section 7(1), Chapter 117, Laws of 1983, RCW 43.21C.110(1),
amended text underscored.)

The legislature also added a new section to the act directing that:

The rules promulgated under RCW 43.21C.110 shall be accorded substan-
tial deference in the interpretation of this chapter. (Section 6, Chapter
117, Laws of 1983, RCW 43.21C.100.)

By directing that uniform rules be issued and given deference, the legislature
sought to clarify the status of the department's guidance on SEPA and to
provide for a single set of uniform regulations to be followed by all agencies.
When all agencies follow the same rules, it should make it easier for them to
work alongside one another in preparing and considering environmental analy-
ses under SEPA. Uniform rules will also provide the public with a clearer
understanding of how state and local government functions under SEPA, and
make it easier for applicants and other citizens to acquire the information they
need to participate in the SEPA process. The confusion that exists in the
private sector, both among business and individual citizens, which was created
by different agencies applying the same law differently with different ter-
minology and different procedures, will be greatly reduced. Some variations
will still be necessary and desirable because of different agency missions and
programs and local conditions, but they will occur within a more uniform set of
rules.
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Similarly, by extending coverage of the rules to SEPA's substantive and pro-
cedural requirements, instead of limiting them to the environmental impact
statement, the legislature sought to achieve a better balance in the interpre-
tation of SEPA. The rules should place renewed emphasis on what happens
both before and after an EIS is prepared and focus attention on the extent to
which environmental analyses actually contribute to environmental quality. The
EIS will assume its appropriate role, not as an end in itself, but as a step in
the SEPA process that begins with planning, goes through assessment, and, if
necessary, a detailed statement, to a decision, and ends with follow-up on that
decision and better procedures for appeals.

Major Alternatives Considered by the Commission

The Commission considered a wide range of alternatives in its review. These
alternatives may be grouped in three types: alternative concepts for the rules;
alternative frameworks for the SEPA process; and alternative provisions for
the rules.

1. Alternative Concepts for the Rules

The Commission considered several concepts for improving SEPA practices and
procedures. The "no action” alternative was considered and rejected because
it was felt necessary to address the problems with the existing process. In
addition, failure to do so would probably result in considerable legislative
controversy and could result in legislation that would seriously weaken SEPA.

A variation on the "no action" alternative was to retain the existing guidelines,
and either upgrade their status by requiring that they be given deference or
by enacting them legislatively. It was felt that this also would not sufficiently
address the existing problems with the current guidelines.

Similarly, the Commission carefully considered and rejected the alternative
of making no changes in the statute, but only changing the admininistrative
rules. The Commission felt that administrative exhortations to reduce paper-
work had not been effective enough, and that clear statutory direction was
needed. In addition, the appeals provisions required statutory authority, and
the Commission's comprehensive review revealed the need for some minor tech-
nical amendments, such as repealing or decodifying various sections.

It should be stressed that the existing guidelines have served the state and
the SEPA process well. They were studied and used by other states and
by the federal government when the new Council on Environmental Quality
NEPA Regulations were developed in the late 1970s. The proposed rules
incorporate a large amount of the existing guidelines, and many provisions
verbatim. The guidelines are about seven years old now, however, and re-
quired updating in some form to keep pace with improvements in environmental
assessment techniques and procedures and to increase certainty of the act's
requirements.

Equally important, although the guidelines include many farsighted concepts, it
was felt that a new impetus was necessary to get people to break bad habits
and to administer the SEPA process as intended. One of the major challenges

-82-



of the Commission was to recommend improvements that would provide this
impetus, while limiting changes in the procedures and avoiding disruption that
could be caused by a new process. The Commission and its Drafting Commit-
tee spent a great deal of time trying to minimize the transition to a new set of
rules. This will also preserve important precedents under the current law and
reduce the need for major new court interpretation.

Another alternative concept was to use simple revision of the existing guide-
lines by adding or deleting some specific language. This "line out" approach
to improving the rules was rejected because it was not possible to fit the
recommended improvements into the current organization (focused, as it is, on
EISs) without causing conceptual inconsistencies or excessive repetition.
Furthermore, the Commission members placed heavy emphasis on producing a
set of rules written in simpler English than many of the current guideline
provisions. Although the proposed rules are organized similarly to the
existing guidelines, there are some important differences (see the explanation
of the format of the rules in the Section by Section Analysis}). The Commis-
sion therefore decided to recommend the adoption of a chapter 197-11 WAC,
rather than awkwardly fitting the changes into the existing chapter 197-10
WAC.

One area of consideration was the relationship between statewide and individual
agency rules. One alternative was to adopt a single set of statewide rules,
with no individual agency rules. Although this would provide greater unifor-
mity, it would also be excessively rigid. Another alternative was to make the
statewide rules shorter and more general, placing greater emphasis on indivi-
dual agency procedures. Although this might result in better integration
between SEPA and an individual agency's decisionmaking process, this more
decentralized approach would increase the disparities among agency SEPA
practices, making SEPA harder to understand for citizens and business alike.

Consideration was also given to legislating a new set of rules, but this al-
ternative was rejected because it was felt that the act itself should not be
forced to assume the detailed administrative role. In addition, future ad-
ministrative improvements may be necessary or desirable without opening up
the statute for amendment.

2. Alternative Frameworks for the SEPA Process

The basic functions of the SEPA process are generally stated in the first three
sections of the act. The SEPA process itself has been defined by the rules,
as noted earlier. Many variations are possible, and some of those considered
are summarized below.

The Commission considered the concept of "functional equivalence”: the re-
quirements for analysis, documents, or public participation under another law
would substitute for SEPA compliance. This concept currently has limited
application in California and, arguably, for certain U.S. Environmental Pro-
tection Agency permits. In addition, the state Energy Facility Site Evaluation
Council requested the Commission's endorsement to exempt their actions from
SEPA, claiming a duplication of requirements. Other state and local laws were
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examined as well to determine if these would provide comparable requirements
to SEPA. The Commission concluded that they would not.

Rather than adopting the functional equivalent approach or allowing substantial
new agency SEPA exemptions, the Commission focused on better ways to
achieve SEPA's recognized mandate of integrating the environmental review
process with agency planning and decisionmaking. Better integration was a
major focus of the federal reforms in coordinating environmental reviews and
permit processing and in reducing paperwork, duplication, and delay, as well
as a focus of recent state efforts to improve permit processing.

Consideration was also given to prescribing a single EIS, rather than a draft
and final document (coupled with requirements to document an agency's re-
sponse to comments and its decision). There was also considerable sentiment
for a "briefing style EIS", which would require the document to be quite short
(more on the order of an EIS summary), reserving background analysis for
supporting documents. Although such EISs would probably be read and used,
it was felt that many writers were not skilled enough to produce a high
quality short document and that vital information would be omitted.

Another framework was the "multi-staged” process, where each stage would be
confined to discrete issues and provide the agency with the basis for deciding
whether the proposal should be considered further or not. There would be an
environmental review associated with a proposal's feasibility, a more detailed
assessment at the conceptual stage of the decision process, a detailed state-
ment focusing on actual design, and an implementation document covering miti-
gation and monitoring. Although this would allow the issues to be quite
narrow for each stage of the process, it was felt that a multi-staged process
was too complicated and would not be flexible enough for the great variety of
proposals subject to SEPA.

The creation of a "mini-EIS" was discussed at length. The Commission con-
cluded that the better approach was to require a procedure for identifying the
significant impacts to be discussed in a given EIS -- however broad or narrow
these might be -- than to create a new label which would be difficult to define
and use. The rules therefore plainly allow an EIS to cover one or two im-
pacts, if those are the only signficant ones. Likewise, a proposal may have
significant impacts for every element of the environment, and the EIS would
analyze all of these. The Commission concluded that the descriptive checklist,
mitigated DNS, and scoping requirements provided a more logical conceptual
basis, greater certainty as to SEPA requirements, and a more practical and
flexible approach than creating a formal creature called a "mini-EIS".

It should be emphasized, however, that the Commission applauded those agen-
cies that developed the "mini-EIS" approach as a way of dealing with unne-
cessarily bulky EISs, and the rules would not preclude an agency from putting
any label it wished on its EIS. The Commission concluded that such labels,
whether "mini", "focused", "scoped", "programmatic”, "generic”, and so on,
are simply superfluous or confusing. In contrast, the labels "project"” and
"nonproject” (an EIS on a "policy", "plan", or "program”) may be helpful to
the reader because they indicate the type of proposal which is the subject of
the EIS.



3. Alternative Provisions for the Rules

Many of the alternative provisions for the rules are apparent in reading the
intent and considerations discussed in the Section by Section Analysis. The
introduction to the Summary of the Commission Meetings, later in this report,
may give the reader some helpful insights into this subject as well. One
example here may be useful to understand some of the Commission's delibera-
tions.

The concept of scoping has been one of the innovations in the proposed rules
most uniformly praised by members of the public ranging from business to
environmentalists. There was considerable discussion of the concept and its
implementation.

Some people objected to the formality of the scoping process, expressing the
view that compliance with this provision in every case would be time con-
suming, would lead to legal challenges by citizens and private organizations
with objections to the agency's way of conducting the process, and would lead
to paperwork if every issue raised during the process would have to be ad-
dressed to some extent in the environmental impact statement.

Some people stated that agencies themselves were in the best position to de-
termine matters of scope, and that public participation in these decisions was
unnecessary because any scoping errors that were made by such agencies
could be commented upon when the draft EIS was issued (as is currently done)
and corrected in the final EIS. Some urged that scoping at least be more
open-ended and flexible and that agencies merely be encouraged rather than
required to do scoping.

Other people said that the idea had not gone far enough in imposing uniform
requirements and that more stringent requirements were necessary to ensure
that agencies did not avoid the responsibility. Some urged that a scoping
meeting be held in every case, and that a scoping document be issued reflec-
ting the decisions reached during the process. Some people felt that the
benefits of scoping would not be attained without formal appeals of scoping
determinations. Others felt that this would delay the process, comments could
not be absolutely definitive at this point, and changes were inevitable as a
result of studies during the EIS process (finding out the environmental impacts
is one of the purposes of preparing an EIS).

The range of concerns and considerations by the technical committees and the
Commission reflect many of the creative tensions present in any administrative,
planning, and decisionmaking process. Far from indicating that an early
scoping process is unworkable or inherently flawed, the Commission was able
to design a scoping requirement that is sensitive to these concerns and could
substantially improve the existing SEPA process. Scoping will allow shorter,
focused EISs and earlier public participation. This will help to identify and
resolve problems early in the process before applicants agencies spend a lot of
time and money on a proposal and are less interested in considering alterna-
tives. Because of its informality, the success of scoping in each case will
depend on the participants' commitment to make it work. This was also viewed
as its greatest strength, because ultimately it is the people involved in the
SEPA process on any given proposal who can make the process work. The
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rules cannot legislate dispute resolution any more than they can legislate good,
clear writing. The rules can provide the direction and the tools.

Responding to the Legislative Process and to Comments on the Initial Draft

Many of the concerns about the legislative intent of SSB 3006 have been incor-
porated into the proposed rules. For example, concern was raised about the
meaning of the term "probable" impacts beause there might be a situation
where severe impacts would occur even though the probability of occurrence
would not be high, such as a nuclear reactor meltdown. In addition to de-
fining "probable”, the rules plainly state that "the severity of an impact
should be weighed along with its likelihood of occurrence” (197-11-060(5)(c)
and 970(2)(f)). These rules include heipful language suggested by the League
of Women Voters.

Concern was also expressed that scoping provide adequate notice. The idea of
simply using the phrase "adequate notice” would engender uncertainty and
future controversy over what constitutes adequate notice, which has been one
of the problems with the existing SEPA process. The rules not only define
scoping as giving notice to agencies and the public, they specify notice
requirements, including the SEPA REGISTER, newspaper publication, and
posting on site (197-11-510), and encourage additional methods (197-11-520).
This is stronger and more certain than the current guidelines for giving
notice on EISs.

Another concern was preserving the option for agencies to include information
on any impacts, whether or not environmental, in EISs as a result of scoping
comments or an agency's own analysis. The rules maintain this option, con-
sistent with the legislative intent that neither agencies nor applicants are
required to include such material (197-11-440 and 448).

Some concerns and suggestions were not incorporated into the rules because
they were rejected in the legislative process. A few examples include:
broadening environmental review to require coverage of non-environmental
impacts; opening up categorical exemptions to a proposal-by-proposal consi-
deration of whether impacts may be significant; and extending the existing six
month deadline for agencies to prepare their SEPA policies and procedures as a
result of the revised rules.

As part of the preparation of the final proposed rules, the Commission solicited
and received valuable suggestions and constructive comments from many indivi-
duals and groups, in addition to comments received prior to and at the Com-
mission's public hearings and during the legislative process. The Commission
had previously stated that it intended to correct any problems identified in the
draft rules before proposing them. After the Governor signed SSB 3006,
Chairman Bluechel invited suggestions from a wide range of groups and indivi-
duals for any needed clarifications, before the Commission made its rule re-
commendations to DOE.

Public officials representing cities and counties held several workshops to
furnish the Commission with detailed comments to ensure the rules would work
as intended. Industry representatives, such as the Washington Forest Protec-
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tion Association and urban developers, and members of environmental and
citizen groups, such as the Washington Environmental Council and League of
Women Voters, submitted suggestions for specific clarifications, as did other

interested persons. Some groups and individuals stated that they would
prefer to reserve their comments for the rulemaking process that would be
conducted by DOE after receipt of the Commission's proposed rules. It is

expected that many of those who commented to the Commission will also be
submitting comments to DOE as part of its rulemaking process.

The Commission's careful consideration of the comments on its initial draft
rules is reflected in the fact that some 96 sections of the initial draft rules
have been improved, largely in response to comments from government officials
and the general public. Before their inclusion, the suggestions were reviewed
to ensure that they were consistent with SSB 3006, the recommendations of the
technical committees, and the decisions of the Commission which were incor-
porated into the initial draft rules and into SSB 3006.

The willingness of so many concerned citizens with diverse perspectives to
volunteer their time and to work together over the past two years is a remar-
kable and encouraging precedent.
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Chapter 197-11 WAC

State Environmental Policy Act (SEPA)

1. QVERVIEW

Title and Number

Chaptar 197-11 WAC, State Environmental Pblicy Act
(SEPA).

Statutory Authority for Proposed Rule

RCW 43.21C.110 and RCW 43.21C.200-204.

Summary of Proposed Rule

This rule would improve the SEPA process by updat-
ing and simplifying the procedures for compiiance
with the act. The rule would replace the current
SEPA guidelines (WAC 197-10) adopted neariy 7 years
ago. These proposed rules were developed by the
Commission on Environmentai Policy and are being
considered for adoption by the state Department of
Ecology (DOE)}, as required by statute.

Purpose of the Proposed Rule

The purpose of these rules is to provide all agencies
of the state, including local governments, with an
efficient, uniform procedure for translating the law
into practical action.

They were developed after careful study of experi-
ence in this state, in other states, and in the federal
government, to make the law work better for all
concerned. For example, the proposed ruies reduce
paperwork and costs in a number of areas, and they
also improve the public’'s ability to participate earlier
in decisions.

It is important to understand that these rules both
strengthen environmental protection and reduce red
tape on private and government projects, and that
new rules can achieve these goais at the same time.
The proposed rules were designed to accomplish the
intent of the legisiature, which can be summarized as
three principal aims:

I. Reducing
and delay.

2. Simplifying the rules and making the process
more predictable.

3. Improving the quality of environmental decision-
making, including public involvement.

unnecessary paperwork, duplication,

Meeting these objectives will better accomplish the
act's objective, which is to protect and enhance the
quality of the environment.

Reasons Supporting the Proposed Action and
Legislative Intent

The state legisiature expressed concern that the SEPA
process had become too confusing and cumbersome,
weakening the ability to achieve the environmental
protection goais of the statute, and making it difficult
for business and industry, citizens and environmental
organizations, and state and local officials to comply
with the law and to participate effectively in public
decisions affecting environmental quality.

The legislature therefore amended SEPA in ESSB 4190
(1981) and SSB 3006 (1983). These proposed ruies
were deveioped under those amendments (the process
is described at the end of this summary).

in brief, the legislature created a bipartisan
Commmission on Environmental Policy in 1981 and
directed it to review SEPA and propose improvements
in the statute and rules, if needed.

In addition to proposing the SEPA amendatory legisla-
tion enacted into law this past session, the Com-
mission developed and endorses the ruies that follow.
The Commission, composed of eight legislators and
six citizens representing a broad range of interests,
was assisted by an advisory committee of nearly
100 peopie from widely diverse backgrounds. The
Commission believes that the proposed rules further
the legisiative intent and letter and spirit  of
SEPA and recommends their adoption by DOE.

ll. SUMMARY OF CHANGES

The Commission found that the current SEPA process
was basically sound, and that the guidelines needed
to be updated, simplified, and improved. The Com-
mission is proposing to retain the basic process of
using an environmental checklist and draft and final
EiSs to anaiyze environmental impacts.

Although the existing guidelines contain valuable
guidance, some of the provisions have not been
carried out for fear of challenge. The Commission
focused its efforts on deveioping workable procedures
so that the act's objectives are carried out fairly and
effectively. Some of the highlights of the proposed
rules are described below. Reforms in each of the
three areas will heip to reinforce one another.

A. REDUCING PAPERWORK, DUPLICATION,
AND DELAY

l. Scoping. The rules require the use of an early
"scoping process to identify significant environmental
issues. Scoping means giving notice to agencies and
the public that an environmental impact statement is
being prepared and inviting comments on its scope.
Scoping allows shorter, focused EISs and earlier
public participation. This is intended to heip identify
and resoilve probiems early in the process before
applicants and agencies spend a lot of time and money
on. a proposal.

2. Simpler EIS format. The rules spell out a sim-
pler, standard format intended to eliminate repetitive
discussion, highlight the significant impacts of the
proposal and aiternatives, and focus on the real
issues. The number of main sections of an EIS would
be reduced from 9 to 2; the number of major environ-
mental headings would be consolidated from 20 to 9.

3. Reducing the length of EISs. The rules would
put reasonable page limits on EISs, to make docu-
ments short enough that decisionmakers and the
public read them (75 pages, or 150 pages for unusu-
ally complex proposais). The page limits do not
apply to items which may be long and outside of the
control of the agency, such as comments and respon-
ses and appendices. The rules take the approach
that the environmental analysis must be rigorous,
while the paperwork can and shouid be reduced, with
the overall record providing the necessary documen-
tation.
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4. Reguiring an EIS cover memo and fact sheet. The
ruies would require a cover memo of less than 2 pages
to highlight the environmental issues for tha reader.
A standard form “"fact sheet” would start the EIS
and tel! the reader when comments are dus, whera
supporting documents are avaiiable, and other vital
information.

5. Eliminating duplication by usin existing studies.
The rules direct and encourage agencies to use
existing environmental studies wherever possible.

Incorporation by resfarencs is encouraged with appro-
priate rules so that agencies and the public can find
the documents being referenced.

6. Eliminating repetitive discussions through phased
review. In  addition to bettar format, the ruies
provide for “phased” review, similar to “tiering”
under NEPA, so that subsequent studies do not

repeat material covered by earlier environmentai
reports. This aiso aliows more thought to be given
to the logical timing and scope of an environmental
study and can produce more useful studies at less

front-end cost.

7. Integrating SEPA requirements with other laws.

The rules require agencies to coordinate their permit
processes and SEPA compliance, especially when
several agencies have authority over a project. The
rules aliow documents and notices to be combined, as
long as SEPA requirements are met. Agencies must
also comment specificailly on concerns about environ-

mental information, methodology, and mitigation meas-
sures,
8. Requiring earliar review. Where an agency's

only action is a permit which requires the submission
of detailed plans and specifications, the rules require
the agency to provide for earlier environmental re-

} /iew, at the conceptual sta e, 30 that environmental
W g

problems can be identifiad and resoived before major

cost commitments are made.

9. Allowing fiexible thresholds for minor new con-
struction. The rules allow agencies to raise cartain
levels for categorical exsmptions on minor new con-
~ struction.

10. Reguiring timely commant. The rules require

) r key terms and more
Nures for complying with the act’'s requirements.

agencies and the public to commaent within the appli-
cable time periods. The comment period for draft
EISs has been shortened from 35 to 30 days; oppor-
tunity s provided to consider extensions.

B. SIMPLIFYING THE RULES AND
INCREASING CERTAINTY

1. Revised guidelines. The Commission decided that
the best way to simplify the rules and increase car-
tainty was to rewrite the guidelines in simpler English
and reorganize the rules so that they are more read-
able and usable by applicants, citizens, and agency
officials. A great deal of effort went into improving
the format and style of the rules. A nonreguiatory
introduction s included as the first ssction of the
rules, so that members of the public who may be un-
famitiar with SEPA can get an overview of the process
before reading the rules,

2. Simpler and more uniform criteria and definitions
inder SEPA. The rules establish uniform definitions

definite criteria and proce-
The

rules establish uniform notice and other requirements
to remove uncertainties about whether an applicant or
agency would be subject to various challenges for the
adequacy of its SEPA compliance.

3. Certainty on actions during the SEPA process.
The ruies provide better environmentai protection and
greater certainty on what actions can be taken while
the SEPA process is underway.

4. Simglifzing supplemental review. The rules as-

tablish one basic test for requiring supplemental
review and reduce the types of suppiemental docu-
ments from about 10 to 2: a supplementai EIS and an
addendum.

5. Clarifying the relationshi between environmental
and other relavant factors in decisions. The rules
stress that environmental values are often not reduci-
ble to monetary terms, and this must be considered if
an agency uses a cost-benefit analysis in its decision.
The rules aiso provide clearer guidance on the differ-
ence between EISs (for considering environmental
factors) and the ultimate balancing by decisionmakers
(which may inciude other relevant factors), but give
agencies the option to discuss other impacts based on
public comment or agency analysis.

6. Clarifying categorical exemptions. Along  with
statutory amendments, the rules reaffirm the ability
of agencies and members of the public to rely on a
system of categorical exemptions. The rules expiain
categorical exemptions more cleariy and plainly pro-
vide for those circumstances when they would not
apply. Since agencies and interest groups did not
identify problems with many of the existing exemp-
tions, the Commission did not undertake to review
and revise the substance of categoricali axemptions
uniess requested to do so by the legislature (school
closures and EFSEC) or by members of the public.
Few suggestions were recsived for changes, indicating
that the existing exemptions had generally worked
well since their adoption in 1976. The exemptions in
the proposed rules are essentially the same as the
current guidelines, with very few exceptions, such as
the flexible thresholds for certain minor new construc-
tion.

7. Clarifying the appeals procedure. More uniform
rules and a generaily simpler and faster process for
the conduct of SEPA appeals are provided, based on
the recent statutory amendments. Muitiple agency
appeals have been reduced, saving costs for appli-
cants, concerned citizens, agencies, and taxpayers.
The rules provide that appeais should come at the
end rather than the middle of the process and should
generally cover both the SEPA challenge and agency
permit decision. If an agency has an appeais proce-
dure, it must be used before a lawsuit may be filed.

C. IMPROVING ENVIRONMENTAL CECISIONMAKING,
INCLUDING PUBLIC INVOLVEMENT

1. Usable documents.

substantive goais of the

by getting environmentai

One of the main ways the
act can better be achieved is
information to decisionmakers
in a form they will use. Shorter documents, better
format, and scoping all serve this purpose. Earlier
agency and public participation through scoping can
also producs better decisions and help resolve envi-
ronmental conflicts early.

2.
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2. Envircnmental checklist. A new “environmental
checklist™ requires description of a proposal and site,
rather than conclusory "yes-no-maybe” answers. The
new checklist aiso identifies mitigation measures and
avoids demanding overspecialized material from citi-
zens. It is designed to provide better anvironmental
information at a lower cost to applicants. Since most
projects are reviewed using checkiists (because they
do not have "significant” impacts requiring an EIS),
the new checklist can go far toward improving deci-
sionmaking.

3. Mitigated DNS. The rules allow
issue a determination of nonsignificance (DNS) if a
proposal does not have a significant impact, as a
result of mitigation measures that will be impiemented.
The rules ailow applicants to request early notice
whether an agency believes an EIS is likely to be
required, and to clarify or change the proposal
accordingly; public notice is given for such mitigated

agencies to

DNSs to avoid abuse. The new checklist will aiso
provide a better basis for these determinations.
4. ~Substantive authority and mitigation. The rules

affirm SEPA’s substantive authority -- the condi-
tioning or denying of projects based on environmental
impacts -- and provide a set of basic rujes for its
use. The rules are designed to ailow reasonable
mitigation measures to be imposed, and to protect
applicants’ from potential abuses. The rules aiso
require agencies to disclose their SEPA policies to the
public.

5. Recording the decision. The rules require an
agency to document its decision and any mitigation
measures and to make the document publicly available.
The rules also require agencies to identify the sub-
stantive SEPA policies they used in making their
decisions.

6. Emphasizing options. The rules stress the
comparison of the environmental impacts of the reason-
abie alternatives, from describing a proposal in terms
of options (especially for public and nonproject pro-
posals) to putting the comparison of the environmental
impacts of aiternatives up front in an EIS.

7. Improving document content. In addition to
reducing repetition, the rules update the content of
checklists and EISs by specifying that emerging
areas, such as hazardous waste and aiternate energy
resources, are covered. The rules give recognition
to and provide clearer treatment of impacts on shore-
line, urban, and public service elements than the
existing guidelines.

8. Earlier and better public notica. In addition to
early participation through scoping and early review
procedures, the rules strengthen and clarify public
notice, including newspaper publication and posting
on-site, and encourage additional public notice and
involvement.

9. SEPA REGISTER. The rules upgrade the SEPA
REGISTER to create a way for interested citizens to
find out about SEPA actions which may affect them
and to provide agencies and applicants with a uniform
method of providing notice.

II. BACKGROUND

Synopsis of the Proposed Action

The Commission on Environmental Policy,
1981, has completed its statutory responsibilities to
review and recommend needed improvements in the
SEPA process. These proposed rules have been
deveioped by the Commission as a result of an open
public process and comprehensive review of SEPA,
directed by the state legisiature.

These proposed rules have been forwarded to the
state Department of Ecology (DOE), to be considered
for adoption. SEPA authorizes COE to utilize pro-
posed rules deveioped by the Commission and requires
DOE to adopt "uniform rules” for implementing the

act. DOE must hold public hearings on proposed
rules under the administrative procedure act and
consider comments on their merits before final rule

adoption.

Basis of the Proposed Rules and Legislative Intent

The legisiature established a bipartisan Commission on
Environmental Policy in 1981 to review SEPA. The
legisiature instructed the Commission to study and
make recommendations to:

establish methods and means of providing for
full implementation of the Act in a manner which
reduces paperwork and delay, promotes better
decision making, establishes effective and uni-
form procedures, encourages public involvement,
resolves probiems which neariy ten years ex-
perience with the Act has revealed and promotes
certainty with respect to the requirements of the
Act. (Section 1, Chapter 289, Laws of 1981
(ESSB 4190), RCw 43.21C.200.)

The Commission was directed to:

if considered neces-
to the State Environmentai Policy Act of
and the administrative rules interpreting
(RCW 43.21C.202(7).)

. propose amendments,
sary,
197
and implementing the act.

As a result of its study, the Commission proposed
legisiation (SSB 3006) in its |nitial Report of the
Commission on Environmental (January 1983), along
with a set of draft rules, and held four public
hearings across the state on its recommendations.
SSB 3006 was enacted substantially without amendment
by the legisiature and signed by the governor on
April 23, 1983. SSB 3006 contains specific direction
on the contents of these ruies (Section 7, Chap-
ter 117, Laws of 1983 (SSB 3006), RCw 43.21C.110.)

SSB 3006 directed DOE to adopt new SEPA rules and

authorized DOE to utilize rules proposed by the
Commission. The Commission completed its work in
June 1983 after inviting and incorporating public

comment on its draft rules and ensuring consistency
between its proposed rules and the recently enacted
statutory amendments.
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These rules would replace the guidelines issued by
the previous Council on Environmental Policy on
January 16, 1976 (WAC 197-10), and apply more
‘oadly. Those guidelines assistad agencies in

“Wwrrying out SEPA’'s most conspicuous requirement,

the preparation of environmental impact statements
(EISs). Unlike the guideiines, these rules apply to
more than just the EIS and related procedures.

SEPA is intended to help public officials make daci-
sions that are based on an undarstanding of environ-
mental consequences and to take appropriate actions
to protect, restore, and enhance the environment.
These rules tell agencies what they must do to compiy
with SEPA’s policies and procedures and to carry out
the broad purposes of the act.

The Commission took an axtraordinary approach in
developing this 1983 amendatory legislation. This
approach and the composition of the Commission
reflects the close connection between the development
of these rules and legisiative intent as an overall
reform package.

The rule revisions and the proposed statutory amend-
ments were developed simuitaneously as part of the
Commission’'s comprehensive two-year review. In this
process, the proposed ruie changes were developed
prior to the proposed legisiation, so that the reforms
proposed and authorized by SSB 3006 would be pub-
licly known and could be considered before enacting
the legislation. In addition, this approach meant that
legislative changes could be limited to those amend-
ments which were feit necessary to authorize new rule
provisions. [t is the Commission’'s intantion that the
recent legislative enactments and thess rules be read
together and implementad consistantiy.

“we»r'¢ purpose of the Commission’'s final report is to

provide important and needed legislative and admini-
strative history on the reforms.

Commission Process.

The Commission was greatly assisted by several
hundred people in the past two years who provided
suggestions on how to make the SEPA process work
better. In public meetings which were heid in Sep-
tember 1981, the Commission invited testimony from a
broad array of public officials, organizations and
private citizens, affirmatively invoiving SEPA's critics
as well as its friends.

Among those represented were the Washington Envi-
ronmental Council, Sierra Club, League of Women
Voters, Washington Forest Protection Association,
Association of General Contractors, Washington
Association of Realtors, Seattle Master Builders,
Chamber of Commerce, Washington Association of
Cities, Washington State Association of Counties, and
state agencies. Scientists, scholars, and the general
public were thare.

A second set of hearings was heid eightesn months
later, after the Commission had recommended lagis-
lation and a draft set of ruies. Four public hearings
were heid across the state in January at Seattle,
Olympia, Spokane, and Yakima. Again, the range of
grgagizations and individuals testifying was equally
road.

bt ™ 4

There was consensus at the January 1983 public
hearings among widely diverse witnesses. All ex-
pressed the view that SEPA benefitted the public.
Equally wideiy shared was the view that the process
had become neediessly cumbersome and should be
improved. Witness after witness said that the length
and detail of EISzs made it extremely difficuit to
distinguish the important from the trivial. The
degree of unanimity about the direction of the Com-
mission’'s recommendations was such that, at its
hearings in Spokane, city officials, environmentai
representatives, and an unusual coalition of some 40
industry and labor groups endorsad each other's
comments. A week eariier, at the public hearing in
Yakima, county planning directors and attorneys, the
League of Women Voters., and reaitors and industry
groups expressed the same sentiments.

The Commission process is described further in the
Commission’'s report. In addition to the four public
meetings in 1981 and the four public hearings in
1983, the Commission held 18 meetings. All of these
meetings were open to the public, and every meeting
had an opportunity for public comment. The Commis-
sion members discussed many of the recommendations
in great detail.

Most of the staff work of the Commission was done by
the Commission’'s advisory committee and its drafting
committee (composed of members of the Commission
and its advisory committee). After the initial meet-
ings, the Commission established a large and diverse
advisory committee, as authorized by statute, to
deveiop recommendations to the, Commission. The
advisory committee was composed of nearly 100
people, and divided into five technical committees.
The advisory committee members conducted a line-by-
line review of the existing statute and guidelines.
These technical committees developed recommendations
for the Commission’'s consideration over a period of a
year and a half.

More than 100 meetings were heid by the Commission's
drafting committees and the technical committees and
subcommittees of its advisory committee. All of these
were open to the public, and many interested citizens
participated.

The Commission published its draft of the rules in
January, 1983, after 18 months of detailed review of
the SEPA process and consultation with many groups
and individuals mentioned, as well as study and
consulitation on the experience of other states and the
federal government. The Commission received further
comments during its January hearings and the legis-
lative process on the draft rules. In addition, after
the enactment of SSB 3006, the. Commission sent
another letter of invitation to all of the diverse
interests on the Commission’s co-chairs committee and
major organizations testifying at the legislative hear-
ings to invite further comment on any clarifications
which might be needed in the ruies as a result of the
statutory enactment.

These rules are the result of this two-year study and
legislative process.

Final Report of the
Commission on Environmental Policy
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SECTION BY SECTION ANALYSIS OF THE
PROPOSED SEPA RULES (WAC 197-11)

INTRODUCTION

The Commission's proposed SEPA rules are found in Appendix B. As de-
scribed elsewhere in this report, the proposed rules are the result of a
two-year comprehensive review and of legislative amendments to SEPA.

A set of rules is, by definition, '"generally applicable'. Consequently,
rules govern a wide range of activities. Because SEPA applies to the activi-
ties of all government agencies of Washington state, these rules have a very
wide application. People are often curious about how a rule was developed or
how it would apply in a particular instance. This section by section summary
would be extremely long if it tried to explain the possible applicationms,
variations, or alternative provisions that were considered in the drafting of
these rules (some of these are mentioned in the preceding preface to this
analysis). At final meeting, as well as at prior meetings, the Commission
directed the staff to focus on certain areas in preparing this analysis for the
final report.

This section by section analysis highlights some of the factors considered
by the Commission in proposing these rules. This section tries to provide
additional background on the intent of the provisions. This section analysis
treats the first seven Parts of the rules in detail because they represent the
main changes. The technical material in the last few parts are very similar to
the existing guidelines and are therefore only briefly discussed. The forms,
which are new, have been simplified so that they should be readily
understandable.

FORMAT OF THE RULES

Often, an applicant for a government approval or a citizen interested in a
project wants to know how the SEPA process works. Agency staff may be very
helpful in explaining the process, but people may want to read rules for
themselves to be sure they understand what is required of them or of other
people. Many government officials use the SEPA process every day to make
decisions. They too need to have a set of rules that is well-organized and
readable.

A great deal of thought was given to organizing and writing the SEPA rules
so that the rules could be read, understood, and used by a wide range of
people -- from people who are unfamiliar to SEPA to those who work with the law
every day.

The reorganization from the existing guidelines reflects this emphasis on
making the rules more readable. The rules are divided into 11 "Parts", plus an
index included with this report. The Parts and the index are designed to help
the reader find the section of interest promptly. Each Part contains a state-
ment of purpose to explain why that Part is relevant to the process.
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The first Part generally describes SEPA's purpose and how SEPA works. It
is not a regulation. It simply gives the reader an overview of the SEPA
process and the rest of the rules. The reader will be able to understand the
concepts and terms used in the rules better.

Parts 2 through 7 are the basic procedures for the SEPA process. They
comprise about half of the rules. Part 2 contains general requirements that
apply to SEPA compliance. Parts 3 - 7 follow the SEPA process roughly in
chronological order. Part 3 covers what is sometimes called the "front end" of
the SEPA process: the use of SEPA in early planning and the decision whether an
environmental impact statement is required. Part 4 covers the environmental
impact statement, which is prepared if a proposal has a significant environmen-
tal impact. Part 5 deals with agency and public participation in the SEPA
process, including notice and comment on environmental documents. Part 6
covers the use of existing environmental documents, including supplemental
studies. Part 7 covers agency decisions and appeals.

It would be impossible for the rules to be exactly in chronological order,
because the SEPA process is 1like any planning process: its progress depends on
many factors and is not simply a straight line from start to finish. There are
often starts and stops, revisions and improvements, as a proposal gets refined.
The environmental review process under SEPA is a way of identifying and includ-
ed environmental factors in the decisions that an agency is making. Generally
speaking, an agency's SEPA process is only as good as the decisionmaking
process it accompanies.

Also, some decisions about reorganization had to be made. For instance,
commenting on EISs would come later chronologically than commenting on DNSs.
However, it made more sense to consolidate most of the notice, comment, and
consultation procedures in one place (Part 5) than to put the applicable
requirements with each environmental document. Not only were there some basic
similarities on requirements for commenting (such as commenting specifically
and within the time periods), but it is easier for citizens, applicants, and
agency staff to look at one place in the rules for this information.

Parts 8 through 11 contain more technical material, such as definitions,
lists of specific categorical exemptions, detailed procedures for selecting
lead agencies, and a compilation of forms for environmental documents. Al-
though these provisions are very important, they were moved to the back of the
rules because, in the existing guidelines, they confront the reader with a
discouraging mass of technical material right at the beginning. The rules may
contain more cross-references as a result, but the overall effect is to put the
kind of technical material that is more appropriate as an appendix in the back
of the document.

The forms deserve special note because of the effort made to simplify
them. In addition to a new environmental checklist, the other forms have been
written in plain English, and each one contains the name, address, and phone of
the person responsible for the document. Special effort was made to have the
forms as matter of fact as possible. For example, the Commission even debated
the signature block on the environmental checklist, concluding that the
legalistic jargon in the existing checklist should be replaced by a plain
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statement that the person signing the checklist understands that the lead

agency is relying on the answers. If anything, the bluntness of the new -~
language in the checklist introduction and signature block may result in better
attention than the former legal-sounding 'small print'.

There are a number of other ways the format has been improved. The last
two or three digits of each form, for example, correspond with its companion
regulatory section. The WAC numbers correspond with the Part numbers for Parts
3 - 7 (this was not possible for all of the Parts) and correspond with the
hundred series in the existing guidelines (WAC 197-10) to maintain as much
continuity as possible with the existing guidelines and ease the transition to
the revised rules (e.g., EISs are in the Y400 series' of section numbers).

PART I PREAMBLE

The two sections in this Part are informational in nature and do not have
regulatory force. As noted in the introduction, they are included in the rules
to assist the reader in understanding SEPA's overall purpose and process.

WAC 197-11-010 Purpose of these Rules.

This section emphasizes SEPA's twin focus: its procedural mandate (con-
sidering environmental consequences) and its substantive mandate (taking
appropriate actions to protect, restore, and enhance the environment). In
short, the act requires public officials to think about environmental impacts,
and to act accordingly. The phrase "appropriate actions" is used to indicate -
that SEPA does mandate a particular substantive result, and that a decision on
a given proposal will depend on weighing and balancing relevant factors,
including other essential considerations of state policy in addition to envi-
ronmental concerns. By the same token, this section makes clear that SEPA
includes an affirmative mandate to preserve and enhance the environment. (See
Section by Section Summary of SSB 3006 and 197-11-030.)

The first sentence states, simply and directly, that SEPA establishes a
state environmental policy and means for carrying out that policy. The second
sentence informs the reader that SEPA's environmental protection mandate is
part of the authority of every agency (SEPA's "supplemental" mandate). The
third sentence reminds the reader that SEPA is primarily a government manage-
ment law: it requires government decisions and actions to reflect attention to
environmental values. SEPA regulates the private sector by affecting those
private actions requiring government approval. The essential purpose of the
rules, therefore, is to tell agencies what they must do to comply with SEPA's
policies and procedures. This in turn informs applicants and other interested
citizens of SEPA's requirements.

WAC 197-11-020 Overview of the SEPA Process.

This section provides an overview for the reader and the general public on
the SEPA process. It explains the basis for SEPA's substantive policy mandate
(subsection 2) and its procedural mandate (subsection 3).
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This section explains that the focal point of the act's procedural re-

quirements is a question of significant environment effects. This section
explains the "threshold determination," including categorical exemptions, the

environmental checklist, and determinations of significance or nonsignificance.
This section explains the "scoping" process leading to a draft and final
"environmental impact statement' (EIS). This section also explains the rela-
tionship between environmental documents and an agency's decision.

Consideration was also given to including a graphic illustration of the
SEPA process for the reader. Such a figure is included in this report
(Figure 1, page 16), and the Department of Ecology may wish to consider its
inclusion in the final rules.

PART 2 GENERAL REQUIREMENTS

The regulatory requirements of these rules begin in this Part. Certain
basic principles and procedures apply to the SEPA process. The provisions in
this Part are generally applicable to the SEPA process. Subsequent parts deal
with variations or more detailed direction for different aspects of the SEPA
process. For example, Part 3 on threshold determinations contains certain time
periods applicable to the preparation of threshold determinations. Similarly,
the environmental checklist (197-325 and 1325) specifies the content of envi-
ronment review for threshold determinations, while Part 4 specifies the content
of EISs.

The provisions in this Part are the foundation, or building blocks, of the
SEPA process. To use an analogy to SEPA, one can say that Part 2 "overlays"
the SEPA process.

The provisions of this Part have been designed to be consistent with the
remainder of the rules. Thus, where a cross-reference to another rule is cited
in this Part, it should be referred to because it governs the applicability of
the requirement noted in this Part (except for references given 'for example').

The WAC numbers of key sections in this part are retained to the extent
possible (e.g. 055, 060, 100), as they are in other parts (e.g. 440, 444, 660),
in order to assist a smooth transition to the new rules. In addition, the
'100"' and '200 series' of sections numbers are not used in order to reserve
room for possible future provisions, and in order to continue the use of the
'300 series' for the threshold determination.

WAC 197-11-030 Authority.
This section contains the recitations required by the Administrative
Procedure Act, including the authority for issuing the rules. This section

makes several other observations essential to interpreting and using the rules.

This section notes that: (1) the statute requires these rules to be given
substantial deference interpreting the Act; (2) the rules impose uniform



requirements on all agencies (which, in some cases, allow for local options);
(3) each agency must adopt SEPA procedures consistent with these statewide
rules; (&) these rules replace the previous guidelines in WAC 197-10 and,

unlike the previous guidelines, apply to more than just the environmental

impact statement process; and (5) the provisions of these rules and the act

must be read together as a whole in order to comply with the spirit and letter
of the law. This section also cross-references the section governing the

effective date of the rules (197-11-1290), which states that the agencies have
180 days to implement these rules.

These additional points are essential to understand the broadened authori-
ty of these rules included in the recent statutory amendments. As noted in the
preface to this analysis, there was previously some question whether the term
"guidelines'" carried an advisory connotation, and whether local agencies were
required to follow the statewide administrative procedures for the act. RCW
43.21C.110(1) was amended to add the term "uniform rules" to make clear that
one of the important reforms is a consistent set of mandatory regulations
applying to all agencies. This amendment still allows the department of
ecology to issue other kinds of guidance on SEPA, such as '"guidelines" and its
annual handbook update.

It should be noted that state and local agency SEPA procedures are still
required in order to account for variations in the programs and procedures of
individual agencies, so that each agency can develop and implement SEPA in a
fashion which is integrated with its own particular missions, and activities.
(The term agency "SEPA procedures" is used instead of statewide "SEPA rules" to
distinguish between the umbrella statewide rules and each agency's own proce-
dures (see 197-11-1122).)

WAC 197-11-035 Definitions.

This section refers the reader to Part 8 for the definitions used in this
chapter. As noted above, the definitions are located at the back of the rules,
with the more technical material, in order to improve readability.

This section emphasizes an important reform, namely, that the terminology
established in these rules shall be uniform throughout the state as applied to
SEPA (some terms may have other specialized meanings under other laws). In an
effort to assist the reader to use the various parts of the rules together,
there are a number of cross-references throughout the rules. The constant
repetition of the acronym "WAC" appeared cumbersome in the text of the rules,
and all references in these rules to chapter 197-11 WAC are simply cited to
197-11. The code reviser may determine that it is necessary to reinsert the
"WAC" in each cross-reference in the publication of the final rules in order to
maintain conformity of style in the code, but it is hoped that this simplified
format will assist the reader to review the proposed rules, and might ultimate-
ly be an acceptable format for these rules in the code.

WAC 197-11-040 Policy and Mandate.

This section encapsulates SEPA's substantive and procedural policy and
mandate, so that agencies and the public better understand and use SEPA in the

-96-



decisionmaking process. Although this section notes the policies and purposes
set forth by SEPA, it was felt extremely important to have such a concise
section in the rules themselves, because the rules tend to be the most fre-
quently used document for SEPA practitioners.

WAC 107-11-050 Lead Agency.

This section, requiring early designation of lead agency, was moved to the
front of the rules, because subsequent rules will refer to the lead agency and
its responsibilities. The lead agency concept is a key concept in the effec-
tive and efficient administration of the SEPA process. There are a number of
places where a balance must be struck between the roles and responsibilities of
the lead agency and other agencies, and these relationships are discussed at
the appropriate points in the rules. In addition, the existing guidelines
contain more than a dozen highly technical provisions for designating a lead
agency. As with the definitions, categorical exemptions, and forms, these
sections have been moved to the latter part of the rules and are cross-
referenced in this section.

Subsection 3 makes clear that the lead agency is the only agency responsi-
ble for making the threshold determination and preparing and deciding the
content of EISs. It is the intention of this section that, in a situation
where there are joint lead agencies, the nominal lead agency (197-11-1245) has
these responsibilities.

WAC 197-11-055 Timing of the SEPA Process.

This section and the following section (197-11-060) are essential provi-
sions, which were carefully developed to improve the SEPA process and clarify
existing ambiguities. A detailed analysis of both of these sections would
require considerable space. This analysis highlights aspects of these
sections.

Subsection 1 stresses that the basic precept of the SEPA process is its
integration with agency activities at the earliest possible time. This ensures
that the act's basic purpose and policies are met, and that the SEPA process
helps to produce decisions that reflect environmental values, avoid delays
later in the process, and try to resolve potential environmental problems
early.

Although there is no question that SEPA imposes a specific set of require-
ments in addition to those which may be specified in other planning or permit-
ting laws, the more SEPA is administered in conjunction with and as an integral
part of routine agency activities, the greater likelihood that environmental
factors will be incorporated into planning and decisionmaking. One of the
problems identified in the Commission's review was that SEPA compliance some-
times became segregated from the normal agency planning and decisionmaking
process, resulting in unnecessary paperwork and procedures for their own sake,
rather than as a means to better decisions. The theme of integration can be
seen throughout these rules, from document preparation to the decisionmaking
and appeals process.
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As population has grown and resources have become scarcer, government
regulation has increased over the past century, and multiple agencies and
permits are often involved in a given project. One of SEPA's stated purposes
is to "coordinate plans, functions, programs, and resources' to meet environ-
mental policies (RCW 43.21.C.020(2)). This section and the following section
are designed to assist in meeting that purpose and in meeting the legislature's
direction to "establish methods and means of providing for full implementation
of the act in a manner which reduces paperwork and delay, promotes better
decisionmaking, establishes effective and uniform procedures, encourages public
involvement ...." (RCW 43.21C.200).

Subsection 2 contains the basic statement on the timing of the SEPA
process. It draws heavily from the existing guidelines and, like the new
federal rules, places its focus on the concept of a '"proposal." The term
"proposal' (a proposed action) focuses on the timing of governmental activity.
A proposal is defined as that stage in the development of an action when an
agency is presented with an application, or has a goal and is actively prepar-
ing to make a decision on one or more alternative means of accomplishing that
goal, and the environmental effects can be meaningfully evaluated.

The three key criteria for a proposal are that: (1) an environmental
document is prepared as an integral part of an actual agency decision, not as
an abstract, scientific, or general study document or device for public review;
(2) the decisionmaking process, and therefore the environmental document,
should be reviewed at the onset as a set of options or alternative means of
accomplishing a goal or objective (recognizing, of course, the limitations of
the approach in the context of a proposal by an applicant for a particular
project, e.g., 197-11-440(5)); and (3) environmental review must be early
enough to influence decisions, but cannot occur until environmental impacts can
be meaningfully evaluated.

Although there may be factual questions of precisely when a proposal
exists, this provision helps to provide specific criteria which can resolve
many issues regarding the timely application of SEPA requirements. The ques-
tion is more likely to arise for government proposals where the discrete action
of submitting an application may not occur. The criterion of having a goal and
options for accomplishing it helps to ensure that consideration is early,
before reasonable alternatives have been discarded. The phrase '"actively
preparing to make a decision" was used rather than, for example, "actively
considering" alternatives, because the latter phrase could be interpreted to
mean that a proposal exists too early, before there is any reasonable likeli-
hood that the agency will be making a decision on ideas being kicked around in
the agency. The section also emphasizes that a '"proposal" under SEPA must
involve an action whose environmental impacts can be meaningfully evaluated;
otherwise, there would be no reason to conduct environmental review because
useful information would not be able to be given to decisionmakers.

This provision preserves the distinction drawn by the courts between
"proposed actions" which have been described to the point of legally requiring
environmental review, and merely "contemplated actions," which have not. This
section also requires that appropriate consideration of environmental informa-
tion be completed before an agency commits to a particular course of action,
and references 197-11-070, governing what action may be taken before the
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environmental review process is complete. Subsection 3 provides more specific
direction on the timing of environmental review for certain common types of
proposals, namely, applications to agencies, and rulemaking.

Subsection 4 contains an important concept to promote earlier environmen-
tal review, before requiring applicants to prepare detailed project plans and
specifications. This section requires agencies to adopt procedures for envi-
ronmental review and for preparation of EISs on proposals of applicants at the
conceptual stage as compared with the final design stage. This approach
benefits applicants, citizens, and agencies staff, by providing an earlier
environmental review process before so much money is spent on a project that
considerations of alternatives or mitigation measures become difficult. The
reason that this section requires agencies to specify an appropriate process in
their procedures--rather than specifying the details in these rules--is to
recognize the diversity of state and local agency permits and to allow each
agency to develop and integrate such a procedure with its own licensing activi-
ties. In other words, this section does not mandate a particularized proce-
dure, but it does require an agency to provide an applicant with the
opportunity for environmental review prior to requiring the submission of
detailed project plans and specifications.

This section stresses that agencies with jurisdiction should coordinate
their SEPA processes and that environmental documents and analysis be given
appropriate consideration along with economic and technical considerations by
reviewing them along with planning documents to the fullest extent possible,
thus helping to implement all of the procedural provisions of SEPA.

WAC 197-11-060 Content of Environmental Review.

This section states that environmental review consists of three items:
the range of proposals, alternatives, and impacts to be analyzed.

The term "range'" is used in order to recognize that there are numerous
variations to each of these three items, and not every variation need be
addressed in the environmental review process.

The prior section (197-11-055) covers when SEPA review occurs. This
section covers what is reviewed. Although there is an interrelationship
between these two subjects, the SEPA process can be more easily understood and
used by initially analyzing these two topics as distinct concepts which comple-
ment each other.

This section stresses that the content of any given environmental review
will depend on each particular proposal, on an agency's existing planning and
decisionmaking process, and on the most useful timing for evaluating alterna-
tives and impacts. As noted earlier, specific cross-references control except
when they are given as an example.

Subsection 4 describes what 'proposals'" consist of (197-11-055 described
when proposals exist). This section emphasizes that the way in which the
proposal is defined is very important. One of the problems identified with the
existing guidelines has been the confusing language on the concept of a "total
proposal." The concept was extremely valuable in the early and mid-70's, when
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it -was more common to 'segment' or '"piecemeal' a proposal into its constituent
parts, to avoid SEPA compliance. The existing guidelines, however, do not
provide a clear enough standard to define proposals that require analysis in a
single environmental document.

Any action can be viewed as a series or range of human activities that
will occur at different times and different places and that are related to one
another in any number of ways. Many proposed actions have an obvious or
intuitive unity which allows decisionmakers and the public to characterize or
comprehend the action. For example, most people would view a proposal to
construct a high-rise office tower on a specific downtown block as a "single"
proposal, even though its impacts could cover a wide geographic area. Many
actions, however, are not so obvious or easy to characterize. For example,
some proposals have many facets, such as a hydro-project with energy, irriga-
tion, water supply, and related transmission facilities, or the demolition or
closing of a government facility in one part of a city to its relocation or
construction someplace else. The proposed rules focus attention, quite direct-
ly, on the basic question which must be asked: Are the proposed actions
related to one another closely enough they should be discussed in the same
document?

The rules conclude that proposals or parts of proposals which are related
to each other closely enough to be, in effect, a single course of action shall
be evaluated in the same environmental document. Thus, '"single" actions and
"connected" actions must be evaluated in the same environmental document (also
see 197-11-960(2)(A)). "Similar" actions may be evaluated together if an agency
determines that doing so would improve the planning and decisionmaking process.

By recognizing a mandatory category of connected actions, the rules
provide specific criteria to: (1) ensure that all facets of a proposed course
of action are reviewed, and (2) implement the prohibition against segmenting or
piecemealing actions, as has been recognized by the courts. By recognizing a
discretionary category of similar actions, the regulations encourage agencies
to use the environmental review process creatively in conjunction with planning
and decisionmaking, but without broadly expanding SEPA's environmental require-
ments or imposing unreasonable legal obligations (as has been recognized in
several state cases which have been declined to require agencies to consider
actions which are merely contemplated or possibly foreseeable, but which were
not essentially a single course of action).

Subsection 6(f) also provides guidance on how agencies may wish to define
proposals if they are analyzing similar actions in a single environmental
document. It should be stressed that this subsection is optional and would not
require agencies or applicants to analyze similar actions or to require appli-
cants to prepare environmental documents on proposals other than their own.
The Commission felt that it was important to include this provision in the
rules, however, in order to encourage agencies to think more broadly about
environmental issues, especially for their own governmental plans and projects.
This provision on similar actions is much like the provision in the federal
rules on this subject.

In addition, subsection 6(g) continues the existing provisions providing
additional protection against segmenting actions simply because some or all of

-100-



the actions are categorically exempt under the rules. Subsection 6(g) is more
specific than subsection 6(e); the criteria for connected actions in 6(e) can
assist in carrying out subsection 6(g).

The proposed rules do not include separate category of "cumulative ac-
tions" because of the problems in defining that concept. It should be stressed
that cumulative impacts must be addressed in EISs (see 197-11-960(2)(c)); this
is what the existing guidelines and the state courts have required as well.

The concept of a cumulative "action," in contrast to a cumulative "im-
pact”, did not seem to provide either greater certainty or protection to the
SEPA process. Virtually any proposal in a given geographic area interacts with
other proposals in that area. Efficient permit processing and agency decisions
could not occur if every proposal had to wait for every other one to be pro-
cessed. Objective criteria could not be developed for distinguishing between
"similar actions" that would require analysis in a single document and those
that would not. It was felt that the definition of "action," which expressly
includes nonproject actions such as policies, plans, and programs, and the
explicit provisions for connected actions and nonexemption of a series of
exempt actions (as well as the prohibition against phased review to segment or
avoid cumulative impacts in subsection 7), would be sufficient to cover those
situations which, as a matter of law, required environmental review in a single
document .

The rules also require related proposals to be identified in the checklist
(Part A) and EIS (197-11-440(5)(c)(iii)), so that agencies are alert to these
other activities, can identify cumulative impacts if any, and can improve
intergovernmental coordination. This record will also help agencies to defend
their determinations on the scope of a proposal.

Subsection 5 explains the range of impacts to be considered in environmen-
tal reviews. This subsection cross-references certain key definitions to
implement with legislative intent. It emphasizes that long-term effects must
be considered, including those that are likely to exist at least over the
lifetime of a proposal. Subsection 5 emphasizes that indirect effects are
covered, such as those resulting from growth caused by a proposal, and that
environmental impacts do not necessarily respect political boundaries and that
a proposal's impacts may extend beyond an agency's jurisdiction, including
beyond state boundaries (such as into another state, country, or the ocean, for
example). This subsection explains that the range of impacts analyzed in an
EIS may be wider than the impacts for which mitigation measures are required of
applicants. One example would be where there is a significant impact and the
reasonable mitigation measure may be additional land use plans or regulations
by the lead agency, which would be completely beyond the ability of an appli-
cant to legislate, but which the EIS should nonetheless discuss.

Subsection 6 on alternatives provides an overview and highlights key
provisions on the treatment of alternatives in the SEPA process, which are
generally focused on the EIS process, although the environmental checklist and
threshold stage do focus in particular on mitigation measures. As noted in the
definition of scope, "mitigation measures" are considered one type of "alterna-
tive." For purpose of the environmental checklist, they are the type of
alternative that is the focus of environmental consideration. In contrast, one
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of the main purposes of an EIS, where there is a significant impact, is to make
the effort to analyze and focus on reasonable alternative "courses of action"
(a substantially different way of addressing the proposal's objective) in
addition to mitigation measures and the no action alternative.

Subsection 7 on phased review assists agencies and the public to focus on
issues which are ripe for decision and to exclude from consideration issues
already decided or not yet ready to be decided. It enables agencies to tailor
the environmental review process to the decisionmaking process, in order to
avoid duplication, delay, and paperwork and ensure that the significant envi-
ronmental issues are considered at the appropriate time in the planning and
decisionmaking process. The Commission carefully considered the relationship
between the phased review provisions and the possibility of improper segmenting
or piecemealing of proposals, and not only designed these provisions to be
consistent with the rest of 197-11-055 and 060, but included specific protec-
tions in (c¢) and (d) of this subsection.

One of the problems with the existing guidelines and cases has been that
the courts have been increasingly frustrated in figuring out complicated
proposals that are implemented over time. Some cases have sanctioned "appro-
priate piecemealing.” The Commission felt that this trend would not only
undermine basic SEPA principles, but has become a source of confusion, uncer-
tainty, and ambiguity. In developing this section of the rules, applicants
expressed concerns that explicit recognition of phased review might result in
agency's prolonging the environmental review process by constantly demanding
new and supplemental environmental documents. Concern was also expressed, from
the other perspective, that inappropriate piecemealing could occur under this
concept. The Commission believes that the protections built into this section,
which is similar to NEPA's "tiering" provisions, will help place environmental
review in the context of the overall decisionmaking process and will focus
attention on the significant environmental issues which are ripe for decision,
thus improving the nexus between SEPA and the agency decisionmaking. In
addition, phased review can be particularly constructive for all those involved
in the environmental process to make nonproject environmental reviews more
useful (see, for example, 197-11-443) and to handle areas of special design
concerns or multiple permit coordination (see, for example, 197-11-740). As
suggested by a recent federal review and guidance on NEPA, those are areas --
along with scoping, format, and appeals -- where the annual SEPA workshops may
be very useful for regular exchange of experiences and information among public
officials, applicants, and the general public.

WAC 197-11-070 Limitation on Actions During SEPA Process.

This section provides a simple and basic standard for deciding whether
governmental actions may occur before the environmental process is complete,
namely, whether actions have an adverse environmental impact or limit the
choice of reasonable alternatives. This section carefully uses the criterion
of "any" adverse impact (rather than "significant", which would be too narrow),
and the word "limit" alternatives (rather than "foreclose", which would be too
narrow, or ''prejudice', which would be too broad). Some actions, such as the
securing of options, actually have the effect of maintaining or increasing
available options. In addition, this section makes clear that various planning
and development activities may nonetheless occur at the planning stage.
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WAC 197-11-080 Incomplete or Unavailable Informatiomn.

This section provides important direction on the difficult question of
what to do when information on significant impacts is unavailable or unknown.
The basic requirement is that if information on significant impacts is essen-
tial to a reasoned choice among alternatives and is not known, and the cost of
obtaining it are not excessive and beyond the ordinary or customary costs of
obtaining information for impact analysis, the information must be obtained and
included in environmental documents.

Environmental documents must also indicate gaps in information on signifi-
cant impacts where the information is lacking or substantial uncertainty
exists. The rules were drafted with the recognition that there are almost
always uncertainties about information and impacts. This section is meant to
focus on important gaps and significant impacts.

Sometimes information is not available or is not feasible to obtain, but
the agency needs to make a decision in the absence of vital information. In
this case, the agency shall weigh the need for the action with the severity of
possible adverse impact. If the agency proceeds, it must generally indicate in
the appropriate environmental documents its worst case analysis and the likeli-
hood of occurrence, to the extent this information can reasonably be developed.
The rules use the phrase "generally indicate," recognizing that it is difficult
to be very specific at such a level of uncertainty. The requirement for a
worst case analysis means that a description is given of how bad things could
reasonably be, recognizing that the nature and detail of this description will
depend on the extent the information can reasonably be developed. A worst case
analysis is intended to be a reasonably probable worst case, and not be an
analysis based on an extreme application of Murphy's Law (whatever can g0 wrong
will go wrong).

Neither this section nor any other in these rules is intended to require
4s a matter of law either a strict numerical probability analysis or a formal
risk analysis. The appropriate methodology is intended to be governed by the
rule of reason. It should be stressed that the purpose of the SEPA procedures
is to help make informed decisions about environmental consequences. An
environmental document is meant to serve the difficult job of translating
technical analysis, whether in the natural sciences or environmental design
arts, into information which can reasonably be understood and used in the
public policy arena. Environmental documents are not intended to models of
dissertations in predictive physical science, but, rather, an effective way to
help public officials and citizens understand the significance of impacts,
built upon relevant interdisciplinary analysis.

WAC 197-11-090 Supporting Documents.

The rules emphasize that agencies should use existing studies and incorporate
the material by reference in each stage of the environmental review process.
This section provides a general authorization to do so, with specific safe~
guards for ensuring that the material is identified and available for inspec-
tion. This section makes clear that such documents are part of the agency's
record of compliance with SEPA. This is extremely important in order to reduce
unnecessary size in EISs. The Commission firmly believes that SEPA requires
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rigorous, high-quality environmental analysis and believes, with equal vigor,
that the resulting environmental document should be concise and readable so
that the environmental information obtained is in fact wused in the
decisionmaking process. Thus, the intent of this section and of these rules is
to recognize that shorter environmental documents supported by the necessary
analysis meets the letter and spirit of SEPA. This section recognizes the
length and complexity of an agency's planning and decisionmaking process and
recognizes the fact that an adequate record, including consideration by
decisionmakers of the salient environmental documents, is what SEPA requires.

WAC 197-11-100 Information Required of Applicants.

This section summarizes the information that may be required of appli-
cants, and essentially follows the existing guidelines. It makes clear that
applicants may prepare environmental documents and submit information, and may
be required to do so under the safeguards stated in the rules. Although an
agency has the option to include additional analysis not required under SEPA in
an EIS, an agency cannot require an applicant to furnish (provide or pay for)
such information, which is consistent with legislative intent. WAC 197-11-315
and 420 make it clear that the evaluation of a checklist and the content of an
EIS are the agency's responsibility.

PART III THRESHOLD DETERMINATION

One change in format should be noted because it reflects a change in
semantics, if not concept. Under the existing guidelines, a determination that
a proposal is categorically exempt has not been considered part of a "threshold
determination”. Under the existing guidelines, a 'proposed action" is mnot
considered an "action'" subject to SEPA compliance if it is categorically exempt
(WAC 197-10-040(2)). The Commission felt it was confusing to give such a basic
term as agency '"action" a highly specialized meaning (sometimes called a ''legal
fiction"), and that it would be difficult for the general public to understand.

Additional confusion was caused by trying to establish independent mean-

ings for the terms 'major" and "significant'". Under the existing guidelines,
for example, it could be said that proposals that are not categorically exempt
are "major actions", and that exempt proposals are simply "actions". The

legislative history of NEPA, however, indicates that the terms 'major" and
"significant" were not intended to have independent meaning, but, rather were
intended to reinforce each other (this is the interpretation given to the terms
in the federal NEPA Regulations, 40 CFR 1508.18).

The proposed rules would simplify this analysis into one basic statutory
test, which is, essentially: does a proposal significantly affect the environ-
ment? If so, an EIS is required. (See 197-11-305.)

The determination whether a proposed action fits within & categorical
exemption is therefore treated as part of a threshold determination, although
documentation is not required (197-11-310(5) and 320(2)). The term "action" is
not subject to as many specialized meanings, and the terms "major" and "signifi-
cant" are not given separate meanings. Although this may require agencies to
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revise existing procedures, including being more specific about the "'threshold
determinations" on which agency appeals will be conducted, agencies would have
to revise their procedures in any event to conform to new SEPA rules, and this
adopts a more straightforward approach. It should be noted that the definition
of "action", while no longer a highly specialized legal fiction, still contains
certain criteria and limitations in order to assist the user understand the
nature of government activities subject to environmental review.

WAC 197-11-300 Purpose of This Part.

This Part specifies SEPA requirements prior to the preparation of an EIS,
or when no EIS is required. It covers the "threshold determination": the
decision about whether a proposal crosses the threshold of environmental
significance and therefore requires an EIS.

The vast majority of proposed actions do not have significant environmental
impacts and thus do not require EISs. This Part establishes a system of
categorical exemptions and provides a way to review nonexempt proposals and to
mitigate their environmental impacts, thus integrating SEPA into early planning
and ensuring appropriate consideration of SEPA policies either before impact
statements are prepared or in those instances when they are not required.

WAC 197-11-305 Whether EIS Required.

The proposed rules would simplify the basic test for determining whether
an EIS is required by going back to basics: this section directs the user of
the rules to determine if the activity under consideration meets the basic
terms of the statute itself for requiring an EIS. The section dissects the six
components of the statutory phrase and cross-references to the definition of
each term. If an activity fits within these components, then an EIS must be
prepared. The activity must fit within all of these components, except that it
may fit within either legislation (subsection 2) or other major actions (sub-
section 3).

WAC 197-11-310 Threshold Determination Required.

This section states when the threshold determination must be made, who
makes the determination, and how it is documented.

This section continues the existing guideline stating that a threshold
determination should be made within 15 days and that an applicant is entitled
upon request for a date by which the determination will be made. Unlike the
existing guidelines, the rules do not specify how short or long the time may
be, because this was not identified as a problem to date.

WAC 197-11-315 Threshold Determination Process.

This section explains the process that the responsible official uses to
make a threshold determination. The responsible official may decide that the
proposal is categorically exempt under Section 320, may decide that the impacts
have previously been analyzed in an existing environmental document and adopt
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that document for the threshold determination, or may determine the proper
timing for environmental analysis and commit to conducting environmental review
at that time.

In making the determination, the responsible official must follow the
rules governing the use of the environmental checklist, if one is used (a
checklist is not required for categorically exempt proposals and for proposals
on which there is agreement that an EIS will be prepared, 197-11-325(1)). It
should be emphasized that a checklist is not required to be used, and no
documentation is required, for a determination that a proposal is categorically
exempt (see 197-11-310(4)). The responsible official applies the criteria in
Section 305 and in this section to the facts, to the checklist, if one has been
prepared, and to any additional information which may be obtained, and must
consider mitigation measures which will be implemented by an agency or an
applicant.

This section also states certain qualitative factors to be considered in
making threshold determinations. These qualitative considerations essentially
provide some additional prose explanation on the meaning of the term "signifi-
cant' for purposes of deciding whether the impacts warrant the preparation of
an EIS.

WAC 197-11-320 Categorical Exemptions.

This section specifies the requirements for 'categorical exemptions"
(defined by 197-11-835 and expressly authorized by the legislative amendment in
1974 and 1981).

One problem with the existing guideline on categorical exemptions (WAC
197-10-170) is that it appears to provide absolute exemptions, without consid-
eration for extraordinary circumstances, until one reads for several pages and
discovers WAC 197-10-190, where additional limitations are explained. (The
ambiguities caused by the Downtown Traffic case would not have occurred, for
example, if the court had simply applied WAC 197-10-190.) In addition, the
current guidelines lack a definition of categorical exemptions, which has led
to confusion by agencies and the courts. This section is meant to explain
plainly and in a manner consistent with the recent statutory amendments to SEPA
and long-standing practice by most agencies what is involved in categorical
exemptions. The Section by Section Summary of SSB 3006 and the floor Qs & As
on SSB 3006 explain categorical exemptions in more detail.

This section states that if the proposal fits within the provisions of
Part 9 of the rules (the specific exemptions themselves), the proposal is
categorically exempt except as provided in this section. A categorical exemp-
tion is plainly described in the definitions (197-11-835) as a type of actionm,
specified in these rules, which does not significantly affect the environment.

Although documentation is not required for categorical exemptions, agen-
cies may note on applications or other documents that a proposal is exempt and
include such information in their files. Given the large number of routine
actions to which exemptions apply, imposing new documentation, notice, or
circulation requirements (where none have existed since categorical exemptions
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were created in this state in the mid-'70s) was viewed as an unnecessary
paperwork burden.

This section specifies the circumstances in which a proposal--which would
potentially be exempted under these rules--shall not be exempt. In other
words, if a proposal fits within these circumstances, it cannot be considered
for inclusion under a categorical exemption. In summary, these two circum-
stances are if a proposal is a segment of a proposal (197-11-060(4)(g)) or is
not exempt under the provision for environmentally sensitive areas
(197-11-1125). This section continues allowing agencies to petition the
Department of Ecology to add or delete exemptions, as in the existing
guidelines.

It was felt that these provisions and circumstances are sufficiently broad
to provide adequate safeguards, especially considering that the adoption of the
categorical exemptions themselves require review under the administrative
procedure act (APA), and that the courts can, on a case-by-case basis, review
whether proposals actually fit within the scope of a categorical exemption in
the rules and whether a particular exemption itself is valid.

WAC 197-11-325 Environmental Checklist.

This section requires agencies to use the environmental checklist to
decide if an EIS is required, except in certain situations, such as categori-
cally exempt proposals or proposals in which the agencies and applicants agree
that an EIS will be prepared. The agency must follow the instructions in the
introduction to the checklist, independently evaluate the checklist responses
of applicants, and conduct initial review of the checklist without requiring
additional information. By providing for the consideration of mitigation
measures, the checklist is a useful means for identifying and avoiding or
reducing environmental impacts that are not significant.

This section makes clear that the existence of environmental impacts does
not mean that a proposal's impact is significant. One problem with the exist-
ing environmental checklist is that people add up the number of questions in
which environmental impacts are checked, and, if the number is substantial,
conclude that the impacts are significant. This is one of the abuses intended
to be corrected by the new checklist and rules. Likewise, a proposal may have
a single impact, and that impact may be significant. In short, the number of
environmental elements which have environmental impacts is not an indication of
a proposal's significance.

WAC 197-11-330 Additional Information.

This section specifies the additional analysis that an agency may conduct
based on its initial review of the environmental checklist.

WAC 197-11-340 Mitigated DNS.

This section expressly authorizes agencies to incorporate into its thresh-
old determination mitigation measures that an agency or applicant will imple-
ment (also see 197-11-720 on mitigation measures, including the requirement to
document any mitigation and monitoring decisions).
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Subsection 2 creates an early notice provision, which allows applicants to
request lead agencies to indicate whether a determination of significance (DS)
appears likely. If so, the applicant may clarify or change features of the
proposal to respond to the agency's reasons for such an indication. The
section intends for agencies to indicate, if requested, both whether a DS
appears likely and for what reasons (what appear to be the significant
impact(s) and why). The term "clarify" is used, along with "change," because
in many instances information or description provided on a checklist is in
summary form, and additional clarification by the applicant or agency proposing
the action will reveal that possible environmental impacts may not occur, or
that adequate mitigation measures have already been provided for in the propos-
al or will be included in detailed designs. The lead agency must make a
threshold determination based upon the clarifications or changes. The subsec-
tion also makes clear that, if a proposal continues to have a probable signifi-
cant adverse environmental impact, even with mitigation measures, an EIS must
be prepared.

In accordance with other provisions in the rules for incorporation by
reference and adoption of other documents, the changes or clarifications must
be stated in writing, but the documents may be attached to or incorporated by
reference into documents previously submitted, and an entirely new checklist or
revision need not be submitted.

The Commission considered specifying the precise documentation or requir-
ing applications and/or checklists themselves to be revised, but concluded that
this would not only be impractical, but could also add substantial uncertainty
to the SEPA process. Frequently a proposal would simply be clarified rather
than revised, and this could be reflected in the project description for the
project being approved. In many instances, for example, a variety of licenses
may be sought, and a requirement of resubmission may cause time periods for
processing applications to start over again, thereby causing delay. Further-
more, the types of proposals that may be mitigated vary so widely, from build-
ing permits to direct government projects or plans, that a specific form of
documentation could inhibit the goal of integrating the SEPA and decisionmaking
processes. On the other hand, some record of compliance is necessary. It was
felt that requiring the changes to be attached to or incorporated by reference
into the documents previously submitted would provide adequate protection,
coupled with the protection that mitigated DNSs issued as a result of early
review requested by applicants would have public notice and a 15-day
comment/waiting period.

Whether or not an applicant uses the early notice process provided in
subsection 2, the lead agency may identify and specify mitigation measures that
would allow it to issue a determination of nonsignificance (DNS). If the
proposal is clarified, revised or conditioned to include those measures, the
lead agency must issue a DNS.

The major reason for this section is a recognition that everyone benefits
from proponents being allowed to improve their proposals from an environmental
" perspective early in the process. Another reason for this provision was
fairness: a concern by applicants that, unless there was a formal process
subject to scrutiny, agencies could make certain demands upon applicants in
exchange for granting a DNS, without the demands being reasonably related to

-108-



their proposals' actual impacts. Environmental and citizen groups sought this
provision to ensure that mitigation measures were considered and implemented
for proposals on which checklists are prepared but EISs are not required.

The procedures for issuing a mitigated DNS are explained in the section on
DNSs. This section is located before the section on DNSs because it falls
logically and chronologically between the analysis of the checklist and the
issuance of a DNS.

WAC 197-11-350 Determination of Nonsignificance (DNS).

The proposed rules substantially simplify the provisions for preparing and
issuing DNSs. In addition to authorizing mitigated DNSs (previous section),
the section eliminates the "proposed" DNS and, instead, has a single DNS. The
DNS has more explicit and better public notice and review.

As in the existing guidelines, the DNS and checklist must be sent to other
agencies with jurisdiction, and an agency with jurisdiction may assume lead
agency status only within the 15-day period for reviewing the DNS. An agency
may not act on a proposal for 15 days after DNS has been issued in four situa-
tions: (1) if there is another agency with jurisdiction; (2) the demolition of
a structured facility not categorically exempted under certain provisions;
(3) the issuance of clearing a grading permit is not exempted under the rules;
or (4) a DNS which has been issued after an early notice indicating a DS is
likely or as a result of the withdrawal of a DS and the substitution of a DNS
(197-11-340(2) or 360(4)).

These four types of DNSs were selected because they involved either
interagency coordination, essentially irrevocable decisions (demolition clear-
ing), or protection against potential abuse of certain types of mitigated DNSs.
It was felt to be a reasonable balance to encourage mitigated DNSs in order to
bring environmental considerations into the process early and reduce red tape,
but to provide for a brief period in which the public or other agencies may
comment on such DNSs to ensure that careful consideration has been given to a
proposal's impacts. In this way, proponents of a project benefit from a faster
review time with more emphasis on the pending decision, and members of the
public and agencies benefit from having environmental considerations brought
into the process early with a focus on substantive matters and the opportunity
to review these.

The notice requirements strike a reasonable balance between costly and
unnecessary notice for every DNS and criticisms of the current guidelines for
failing to require public notice of any DNS. It was considered especially
important and fair to have notice for those essentially irrevocable actions and
for mitigated DNSs that were at one point considered to have, or likely to
have, significant impacts.

The criteria for withdrawing a DNS have been simplified to correspond with
the same two basic criteria used for any supplemental review under these rules
(197-11-660). It was felt fair to require an applicant to pay an agency for
any subsequent checklist to be prepared if the applicant procured a DNS by
misrepresentation or lack of material disclosure. This would lend greater
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public confidence to the environmental review process. Subsection 4 relates to
withdrawal of a DNS. ’

WAC 197-11-360 Determination of Significance (DS).

As in the previous section, the new rule consolidates the issuance of a DS
as well as its withdrawal. In addition, this section covers the scoping
notice, because the DS itself serves as a scoping notice in order to reduce
paperwork duplication and delay. Not all agencies issue DSs, however, and
sometimes an agency or applicant knows from the beginning of a proposal that an
EIS will be needed. In these instances, the rules make it clear that the
agency may use a similar notice which meets the requirement of this section,
whether or not it is termed a "determination of significance." '"Determina-
tion" is used, rather than 'declaration", because the document is a record of
the agency's decision on significance, not merely an announcement.

WAC 197-11-390 Effective Threshold Determination; Assumption of Lead
Agency Status.

This section makes clear that the responsible official threshold determi-
nation is final and binding on all agencies unless it is subsequently changed,
reversed, or withdrawn. The exceptions are that the threshold determination is
not final for 15 days after being issued for those special circumstances listed
in 197-11-350 (3); does not apply if another agency with jurisdiction assumes
lead agency status; does not apply if officially withdrawn by the responsible
official; and does not apply when reversed on appeal.

Much consideration was given to whether the finality of a threshold
determination should be delayed pending any appeal procedures, but the conclu-
sion was reached that such a provision would unduly extend processing time
under SEPA, and that proposals should be allowed to proceed at their own risk
in the face of appeals (as is typically the case in administrative
decisionmaking). In particular, other decisionmaking processes of other
agencies with jurisdiction may be delayed a considerable amount of time pending
the completion of threshold determination appeals.

PART 4  ENVIRONMENTAL IMPACT STATEMENTS

WAC 197-11-400 Purpose of EIS.

This section sets forth a straightforward statement of the purpose of the
environmental impact statement (EIS). It emphasizes the EIS's role as a
vehicle for ensuring that SEPA's policies are considered (an "action forcing"
mechanism). It stresses the importance of informing decisionmakers and the
public of reasonable alternatives and significant environmental impacts through
short documents avoiding excessive detail. The intent of the rules is that it
cannot be overemphasized that the volume of an EIS does not bear in its adequa-
cy, and large documents may even hinder the decisionmaking process. This
section stresses that impact statements are more than merely disclosure docu-
ments, but are intended to be used by officials in conjunction with other
relevant materials and considerations, to plan actions and make decisions.
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WAC 197-11-402 Implementation.

This section contains what might be considered the "Ten Commandments" of
impact statement preparation. These ten rules apply to the preparation of all
impact statements and emphasize how impact statements can be concise and meet
the purposes of the statute at the same time.

WAC 197-11-405 Types of EISs.

This section explains that EISs come in three basic forms: draft, final,
and supplemental.

In the past, people have referred to and tried for years to define
"programmatic" EISs, "mini" EISs, and any number of other labels applied to
impact statements. Most of these labels refer to the subject matter -- the
proposed action -- of the impact statement, and do not reflect a different
"type" of impact statement. One of the important conceptual reforms in the
rules is to refocus attention on determining the proper scope of an EIS, rather
than trying to devise artificial labels for impact statements that happen to be
broader or narrower, depending on the subject matter.

This section makes clear that all impact statements must follow the scope,
content, format, and style for impact statements contained in Parts & through 6
of these rules, unless expressly provided otherwise in these rules. This
section also explains the basic purpose of each of the types of impact state-
ments, but the reader should refer to the cross-referenced sections for the
actual requirements on document preparation.

WAC 197-11-406 EIS Timing.

This section contains a brief statement of the timing of EISs, which
essentially reiterates and is intended to be used in conjunction with the
section on the timing of the SEPA process, in 197-11-055. It emphasizes that
EISs must be prepared early enough to be used in decisionmaking rather than to
justify decisions already made.

WAC 197-11-408 Scoping.

This section provides the required procedures for scoping. Scoping means
determining the scope of an environmental impact statement, namely the range of
actions, alternatives, and impacts to be analyzed in an EIS. A great deal of
consideration was given to whether a scoping process should be included in SEPA
and, if so, what it should entail. Concern was expressed that the inclusion of
a scoping process could add more time to preparation of an EIS. In addition,
consulted agencies would have time or budget constraints in responding to
scoping requests, and lead agencies would have additional responsibilities to
organize the scoping process and to notify participants.

The Commission also identified the following potential advantages to
scoping:
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1. It should help to eliminate the discussion of irrelevant issues in an
EIS and thus shorten the documents and improve their readability and
credibility.

2. It should encourage use of previous EISs and existing environmental
information and incorporation by reference, and thus avoid duplication.

3. It will improve coordination and integration with other environmental
reviews and permit requirements with the EIS process.

4. It should improve communications between project proponents, agen-
cies, and interested persons by providing a form for information exchange. The
process of negotiating acceptable solutions to environmental problems should
receive more trust, since scoping information and decisions will be discussed
openly with more involvement from others.

5. It should provide a means for those who comment on draft EISs to
review whether their earlier comments (during scoping) were considered.

6. It should improve the quality of an EIS by obtaining expertise from
agencies and interested persons at an early point in the EIS process.

7. It will encourage consulted agencies to study the proposal at an
early stage and to provide comments or suggestions which can be more readily
considered by the proponent.

8. It would help support the scope of an EIS as determined by the lead
agency.

Given these advantages, scoping was made mandatory in the SEPA legislation
and rules. The concerns about balancing possible additional time and paperwork
requirements, however, were taken very seriously. As a result, the proposed
rules take a two-tiered approach. WAC 197-11-408 contains the requirements for
scoping. These include (1) inviting agency and public comment; (2) identifying
reasonable alternatives and probable significant adverse impacts;

(3) eliminating from detailed study those issues which are not significant;
(4) working with other agencies to identify and integrate environmental studies
required for other government approvals with the EIS, where feasible.

It should be emphasized that meetings or scoping documents, including
notices that the scope has been revised, may be used but are not required. The
lead agency is also directed to integrate the scoping process with its existing
planning and decisionmaking process. The reason that special documents are not
required in scoping, nor is the agency required to prepare or distribute a
"scope of work" for the EIS, is that the agency could end up spending more time
trying to comply with a gloss or overlay of procedural requirements on scoping
without focusing on the real purpose, which is to decide what goes in an EIS
and to write it. This section also requires lead agencies to revise the scope
of an EIS if substantial changes are made later in the proposal or if there is
significant new information on the proposal's significant impacts.
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Because the proposals which are subject to SEPA are generally smaller in
scope and size than those federal proposals requiring EISs under NEPA, the SEPA
scoping process is somewhat more simplified than the typical federal NEPA
scoping process. The point of this scoping process is to allow public and
agency comment. The scoping notice or DS specifies the method and time period
for commenting.

The Commission intended the scoping provisions to allow the lead agency
maximum discretion to decide how to take comments, and this may range from
providing a telephone number for an official to take phone calls on comments,
to sending out information packets or holding meetings. The method is left to
the agency's discretion, and is not intended to impose a minimum procedural
requirement, other than ensuring that there is an initial opportunity for
comment. The scoping process is also not intended to prevent agencies or
applicants from beginning the preparation of an EIS, even while the scoping
process is underway, as long as the EIS preparers realize that revisions in the
scope may be made as a result of comments (and any contracts for EIS prepara-
tion should not impede this}).

Extensive consideration was given to whether a time period should be placed on
required scoping (197-11-408) and whether appeals should be allowed on the

scope prior to issuance of the EIS. In brief, the time period was rejected as
being too inflexible. Not only might the time take less than 30 days, but

minimum time periods tend to become the maximum, and conversely. Appeals at
this point were rejected as likely to cause substantial delay in the process
and to make scoping too adversarial, and it was strongly felt that the EIS

itself would be a reflection of the agency's treatment of scoping comments.
In addition, there is the opportunity for comments on the draft EIS to mention
unaddressed scoping concerns, and this would occur prior to a final EIS and
decision.

WAC 197-11-410 Expanded Scoping (Optional).

The rules authorize lead agency, on a proposal by proposal basis, to
expand the scoping process to include information or methods of consultation
that may be helpful in using scoping creatively and effectively in preparing
EISs. For example, agencies may wish to use scoping questionnaires, have
meetings or workshops, organize a team of agency staff or consultants, develop
interagency memoranda integrating the EIS process with other governmental
reviews and approvals, or inviting participation from various levels of govern-
ment. It is expected that agencies will often find it helpful to use one or
more of these techniques in scoping.

The rules make clear that expanded scoping is intended to promote inter-
agency cooperation, public participation, and innovative ways to streamline the
SEPA process, and that there are no specified procedural requirements to be
used. This is intended to give the lead agency the maximum discretion to
decide when and how the scoping process should be expanded beyond required
scoping in 197-11-408. This discretion is given to the lead agency in order to
encourage innovation in the SEPA process and discourage second-guessing or
imposing penalties on agencies for using the process creatively. As a result,
it is the Commission's clear intention that agencies' EIS processes and scoping
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should not be found inadequate or an abuse of discretion for deciding whether
or not to expand the scoping process or how any expanded scoping is conducted.

In addition, as part of an expanded scoping process, an applicant is
entitled to be consulted and have a date by which the lead agency will deter-
mine the scope, to the extent permitted by the available information. This
provision is included in expanded scoping to strike a balance between
maintaining an agency authority to decide whether expanded scoping will occur
(since the agency is legally responsible for the adequacy of the EIS), but
providing a safeguard to applicants that it will not be used to delay the
process.

The intent of scoping is to minimize the formalities (other than those
required by the rules). Agencies are not expected to designate their process
as "scoping" versus "expanded scoping' (although they may do so), but that they
will simply use some of the techniques in this section as may be helpful on a
case-by-case bases.

WAC 197-11-420 EIS Preparationm.

This section essentially continues the existing section in the guidelines
on preparation of environmental impact statements.

WAC 197-11-425 Style and Size.

This section therefore provides the action forcing mechanism to ensure
that EISs are in fact concise documents. The existing guidelines contain
clear language emphasizing focused, usable impact'statements. Unfortunate-
ly, fear of challenge has lead to excessively long and detailed documents. The
Commission felt very strongly that specific requirements had to be included in
the rules to limit the size of environmental impact statements. The rules do
not reduce the rigorous analysis needed to back up EISs. This section provides
guidance on the normal length of impact statements, as well as a requirement
that the text of an EIS (its two main sections) shall not exceed 75 pages in
length, except for proposals of unusual scope or complexity, in which case the
text shall not exceed 150 pages (as explained further below).

The usefulness of the SEPA process to decisionmakers and the public has
been jeopardized in recent years by the length and complexity of environmental
impact statements. In accordance with the act, a primary objective of the
regulations is to ensure that these documents are clear, concise, and to the
point. Numerous provisions in the rules underscore the importance of focusing
on the major issues and real choices facing decisionmakers and excluding less
important matters from such detailed study. Other sections in the rules
provide that certain technical and background materials developed during the
environmental review process may be appended but need not be presented in the
body of an EIS.

The Commission recognized the tension between the requirement of a thor-
ough review of environmental issues and a limitation on the number of pages
that may be devoted to the analysis. The Commission believes that the limits
set in the regulations are realistic and will help to achieve the goal of more
succinct and useful environmental documents.
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Others suggested that page limits might result in conflict with judicial
precedents on adequacy of EISs, that the proverbial kitchen sink may have to be
included to ensure an adequate document, whatever the length. The Commission
trusts and intends that this not be the case, particularly in light of RCW
43.21C.031 and 110(1)(d). Based on its study and wide range of experience of
the Commission and Advisory Committee members, the Commission is acutely aware
that in many cases bulky EISs are not read and are not used by decisionmakers.
An unread and unused document quite simply cannot achieve the purpose the
legislature set for it. The only way to give greater assurance that EISs will
be used is to make them usable and that means making them shorter. By way of
analogy, judicial opinions are themselves often models of compact treatment of
complex subjects. Departmental option documents often provide brief coverage
of complicated decisions. Without sacrifice of analytical rigor, we see no
reason why the material to be covered in a SEPA EIS text cannot be covered in
75 pages (or 150 pages in extraordinary circumstances).

These page limits do not prescribe all of the details on how those page
limits may be met. For example, some EISs may be single spaced or double
spaced, or some may be printed. The purpose of the rules was not to get bogged
down in every conceivable detail of publication, but to require plainly and
unequivocally that the document which is circulated to decisionmakers and the
public as an EIS is short enough that a public official or member of the public
will be inclined to pick up the document and read it. The department of
ecology has ample ability to specify further details through its handbook or
guidelines if necessary or if abuses result, after experience with the page
limit requirement.

Many members of the Commission felt that even 75 pages was long, and that
the section must make clear that the length should normally range from 30-50
pages, and may be shorter. The section emphasizes that these are outer limits,
and that an EIS text should usually be shorter. This is obviously more feasi-
ble for EISs covering fewer impacts, which should become more common. The
rules also recognize that useful information may be placed in appendices or
separate documents, and that these must be readily available to agencies and
the public during the comment perjods. Appendices of less than ten pages may
be attached to the EIS itself, but longer documents must be bound separately,
in order to keep the EIS itself a short, usable document.

WAC 197-11-430 Format.

The proposed rules would vastly simplify the format in the existing
guidelines for EISs. The first section of every EIS would be a fact sheet,
containing about a dozen items of vital information for agencies and the
public, such as the date comments are due and the location of EIS technical
reports. A table of contents and summary section would provide an overview to
the EIS, followed by its two main sections, a comparison of the environmental
impacts of the alternatives, and an analysis of the affected environment,
significant impacts, and mitigation measures. The EIS distribution list would
follow, as well as any appendices.
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Every EIS is proceeded by a cover memo which highlights the environmental
factors especially noteworthy at the time the document is issued. The cover
memo must be less than two pages and is essentially a briefing memorandum for
the reader. In addition, a letter from the lead agency may proceed and be
included in the EIS, as is often customary.

WAC 197-11-435 Cover Memo.

Commission members felt strongly that a one- to two-page document at the
front of the EIS highlighting the options and environmental issues facing the
decisionmakers would be one way to ensure that the EIS would be used in
decisionmaking. It is intended to focus on key environmental trade-offs among
alternatives and be a selective, comparative overview of the environmental
factors which the responsible official or agency staff believe are especially
noteworthy at the time the document is issued. It differs from the summary in
the EIS because of its format, selectivity, and brevity. The cover memo is not
considered part of the EIS for adequacy purposes, in order to encourage the
responsible official to feel free to highlight issues without being criticized
for selecting some subjects rather than others.

WAC 197-11-440 EIS Contents.

This section specifies the required contents of environmental impact
statements. The format, or way in which these contents are covered, may vary
as allowed in 197-11-430, especially subsection 4.

The "introduction" in the existing guidelines .is replaced with a ''fact
sheet" in the new rules. The fact sheet serves a similar purpose, namely to
provide the most basic information about the proposal and the EIS, including
various procedural dates such as commenting, hearings, and scheduled decision
dates on the proposal.

The table of contents is expected to list documents which are appended,
adopted, or serve as technical reports for the EIS, and include the list of
elements of the environment, indicating those elements or portions of elements
which do not involve significant impacts.

The summary of the EIS describes the content of the particular EIS,
briefly stating the proposal's objectives, specifying the purpose and need to
which the proposal is responding, and stressing the major conclusions, signifi-
cant areas of controversy and uncertainty if any, and environmental issues.
The summary provides a way to give a more representative description of the
impact statement than the cover memo, but may be considerably abbreviated from
the text of the EIS itself, which may run as long as 75 pages, or in the case
of particularly complex proposals, 150 pages.

The first main section of the EIS, "alternatives including the proposed
action" describes and presents the environmental impacts of the proposal and
alternative courses of action in comparative form, focusing on the relative
importance of the likely environmental consequences in helping to provide a
basis for choice among options. This section describes the proposal and
reasonable alternatives and presents a comparison of their principal environ-
mental impacts.
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Only reasonable alternatives and significant impacts must be discussed,
and the section must devote sufficiently detailed analysis to each reasonable
alternative to permit a comparative evaluation of the alternatives, including
the proposed action. The amount of space devoted to each alternative may vary.
One alternative, including the proposed action, may be used as a benchmark for
comparing impacts among alternatives. Although graphics may be helpful, a
matrix or chart is not required. A range of alternatives or a few
representative alternatives, rather than every possible reasonable variation,
may be discussed. The EIS may briefly indicate the main reasons for eliminat-
ing alternatives from detailed study.

Because of the difficulty in second-guessing private development activi-
ties, this section continues to interpret the meaning of reasonable alternative
for a private project on a specific site, similar to the existing guidelines,
where the lead agency is not required to evaluate alternatives other than the
no action alternative plus other reasonable alternatives for achieving the
proposal's objective on the same site. This limitation does not apply to
rezones, unless the rezone is for use allowed in an existing comprehensive plan
which was adopted after review under SEPA, in which case the environmental
impacts of the land use for the site would already have been analyzed in
adopting the comprehensive plan. (This does not avoid the need for adequate
site specific impact analysis on the proposal.)

The second main section of the EIS -- "affected environment, significant
impacts, and other mitigation measures" -- describes the existing environment
affected by the proposal and alternatives, the significant impacts of the
alternatives including the proposed action, and reasonable mitigation measures
not included in the preceding section. This subsection is not intended to
duplicate the analysis in the prior section. Although some information on
impacts may be repeated, this section is intended to present the significant
impacts, while the prior section is intended to compare the impacts.

The second main section of the EIS describes the principal features of the
environment, presents the impacts, and indicates the intended environmental
benefits of mitigation measures. This section incorporates discussions of the
existing land use and shoreline plans applicable to the proposal and how the
proposal is consistent and inconsistent with them; energy requirements and
conservation potential, including the use of alternate and renewable energy
resources; natural or depletable resource requirements and conservation poten-
tial; and urban quality, historical and cultural resources, and the design of
the built environment, including reuse and conservation. Special emphasis is
given to impacts which pose long-term risk to human health of the environment,
such as disposal of toxic or hazardous material.

In keeping with the recent statutory amendments, significant impacts on
both the natural and built environment must be analyzed, if relevant. Discus-
sion of significant impacts must include the cost of public services that may
result from a proposal, as well as significant environmental impacts upon land
and shoreline use, which includes housing, physical blight and the significant
impacts of projected population on environmental resources.
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It is important to understand that population is treated in descriptive
terms (as it is in the statute) because population is not an "impacted" envi-
ronmental medium, such as earth, air, or water. Environmental impacts are the
effects that projected population will have on environmental resources.
Environmental impacts on people are covered, for example, under the various
elements of the environment, such as "environmental health' (which includes the
health of all living things, including people), land and shoreline use (which
includes noise, aesthetics, housing), and so on. These cover impacts on people
through their physical environment (in contrast to impacts on people through
the social, political, economic, religious, or other environments). As noted
in the earlier section on legislative history, the U.S. Supreme Court has
stated that adverse impacts on people are not synonymous with adverse environ-
mental impacts, and this comports with the legislative intent of SEPA.

An EIS may include appendices. The appended material may be bound with
the EIS if it is less than ten pages; otherwise, it must be bound separately.
Comment letters and responses must be circulated with the final impact state-
ment as specified by 197-11-560, but, may not be bound with an EIS unless the
material is less than ten pages. Subsection 8 explicitly recognizes the
legislative history in adopting the recent SEPA statutory amendments that the
lead agency may, at its option, include in an EIS or appendix the analysis of
any impact relevant to the agency's decision, whether or not environmental.
Such impacts may be based on comments received during the scoping process, and
their inclusion, as with combined documents, does not bear on the adequacy of
an EIS under SEPA.

WAC 197-10-442 Contents of EIS on Nonproject Proposals.

This section gives more specific guidance on EISs on nonproject proposals.
This section emphasizes that analysis of nonproject proposals should focus on
alternatives, although the lead agency is not required to examine all conceiv-
able policies, designations, or implementation measures.

WAC 197-11-443 EIS Contents When Prior Nonproject EIS.

This new section was added to provide additional guidance on the relation-
ship between analyses of nonproject proposals and subsequent project environ-
mental documents. This section emphasizes that material covered by the prior
nonproject EIS should not be duplicated in a subsequent project EIS.

This section was viewed as needed to emphasize means to improve the use of
environmental analyses on nonproject proposals. An agency often will not know
the proposals, or types of proposals, that may later result from a nonproject
action. Thus, identifying future project reviews may not be possible when the
nonproject analysis is prepared. An agency amending a shoreline management
master program in 1983, for instance, cannot predict exactly what projects
might be proposed in 1986, but could still use all or part of the EIS on the
plan in analyzing future project actions. Subsection 1 is intended to remind
the reader that the criteria for phased review and for supplements
(197-11-060(7)(b)=-(d) and 660(2)) would be applicable, recognizing that the
specific identification of subsequent proposals may be impossible (in other
words, 197-11-060(7)(e) and 440(4), for example, should not be interpreted too
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literally in these situations, since the specific future actions may well not
be known when a nonproject EIS is prepared). Subsections 2 and 3 provide
direction for using EISs on nonproject proposals. It is intended that the same
purpose that is served ElSs under this section would be accomplished for other
environmental documents by using the adoption provisions of 197-11-640 in
conjunction with the phased review provisions of 197-11-060(7).

One of the fundamental issues addressed by the Commission was whether to
continue the requirement for EISs on nonproject proposals, and, if so, how to
improve the usefulness of such analyses. Some felt that EISs on nonproject
proposals were not helpful and did not generate much public interest, resulting
in a duplication of effort when a subsequent project was proposed. Some wanted
to increase attention to nonproject analyses, and eliminate subsequent project
analysis if a project were certified to be consistent with the nonproject
proposal.

The Commission found that the types of nonproject actions were quite
varied and included many other proposals besides comprehensive plans and zoning
codes. The Commission concluded that environmental analysis of nonproject
proposals is important, because future actions will be based on them, but also
concluded that the focus, format, and use of nonproject analysis needs improve-
ment. The Commission felt that EISs on nonproject proposals could be especial-
ly useful if focused on the main alternative approaches under consideration,
with more flexibility in format. WAC 197-11-442 was revised to reflect this
emphasis. The Commission also felt that the more nonproject EISs could be used
in the decisionmaking process, the more attention would be paid to them by all
concerned. WAC 197-11-443 was added to encourage the use of nonproject EISs
for subsequent project actions, and to help reduce duplication, while ensuring
the analysis is valid for the subsequent project proposal. The Commission felt
that this would improve decisions and reduce paperwork, duplication, and delay,
without some of the cost and bureaucratic problems identified with 'certifica-
tion' approaches.

WAC 197-10-444 Elements of the Environment.

This section includes the elements of the environment which must be
considered under SEPA. These elements correspond with statutory direction and
are included in the environmental checklist, as well as the scope of environ-
mental impact statements. They have been substantially simplified by consoli-
dating the more than 20 elements in the existing guidelines into nine major
headings, divided into two areas: the natural environment and the built
environment. The natural enviromnment means those aspects of the environment
typically referred to as natural elements or natural resources, such as air,
earth, water, wildlife, and energy. The built environment refers to the
elements of the environment which are generally built or made by people as
contrasted with natural processes. Further discussion is provided in the
analysis of 440, 448, and Section by Section Summary of SSB 3006 and the floor
Qs & As on SSB 3006.

The Commission carefully considered the list of elements of the environ-

ment, to ensure their being logical and consistent with legislative intent.
Although some duplication is possible (for example, between drainage or utili-
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ties, and erosion or water quality), EISs preparers are urged to consolidate
discussion and to reduce possible duplication of analysis for a given proposal.

In many cases, depending on the number of significant impacts, some or all
of these elements of the environment may be consolidated or combined to simpli-

fy the EIS format, reduce paperwork and duplication, and improve readability.

WAC 197-10-448 Relationship of EIS to Other Considerationms.

This section helps to explain the relationship and difference between the
environmental impact statement and the overall balancing mandate of SEPA for
decisionmakers to consider environmental factors along with other relevant
factors in decisionmaking, such as the general welfare, social, economic,
technical, and other considerations. SEPA includes essentially two aspects to
the "balancing" mandate: 1) considering the tradeoffs among environmental
impacts, such as deciding how to weigh and compare the different environmental
impacts of a proposal and alternatives, such as water quality, energy conser-
vation, fishery protection, farmland preservation, and so on, which may some-
times be in conflict with one another on the same proposal; and 2) tradeoffs
between environmental considerations and other essential considerations of
state policy, such as cost, racial equity, jobs, income, and so on. The
Commission decided to maintain the existing distinction between the EIS, which
analyzes environmental impacts for decisionmakers, and the decision itself,
which involves consideration of broader factors than environmental impacts.

Some courts and citizens have wanted to use the SEPA and EIS process as
the only decision tool. This approach blurrs the distinction between SEPA's
procedural and substantive provisions. In other words, there is a difference
between the requirements to '"consider" environmental values (procedural) and to
"decide'" on a proposal (substantive).

The EIS and other environmental documents required by SEPA are part of the
act's procedural requirements: they analyze the environmental consequences of
reasonable alternatives. Decisionmakers may have other "essential considera-
tions of state policy" to weigh and are required to implement the state's
substantive environmental policy set forth in SEPA "in a manner calculated to

promote the general welfare ... and fulfill the social, economic, and other
requirements of present and future generations of Washington citizens" (RCW
43,21C.020). This language was originally included in NEPA to provide for a
balancing in decisions so that environmental concerns would not simply override
other valid considerations of the general welfare.

Nothing in SEPA's procedural provisions (RCW 43.21C.030) requires a
detailed statement on these other considerations. The procedures were enacted
as "action-forcing" provisions to ensure that environmental factors received
consideration, in light of the emphasis that public agencies traditionally gave
to other factors, such as economic and technical considerations. In other
words, the preparation of environmental analyses under SEPA provides needed
environmental information, so that decisionmakers can then balance any other
essential factors in making decisions. As the state courts have observed, an
EIS provides the basis for agency officials to apply SEPA's substantive poli-
cies (i.e., to make the balancing judgment), because the EIS provides the
necessary environmental information.
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Local environmental officials stressed the need to clarify this point in
the rules, because of concern that the EIS and the environmental review process
would become overly politicized if other, non-environmental factors were
required to be included in environmental documents. This is especially impor-
tant for many local agencies in the state, where technical staff may see their
role as preparing an impartial EIS for the locally elected officials who are
the decisionmakers. Citizens also expressed concern that EISs be impartial and
focused on environmental impacts, which is one of SEPA's purposes. Members of
the business community were concerned that an environmental impact statement on
a proposal not be found inadequate on the basis of discussion of
non-environmental considerations.

Some people felt that any consideration of community importance should be
required to be discussed in an EIS, but this was rejected by the legislature in
considering the Commission's recommendations and SEPA's intent. The U.S.
Supreme Court reached a similar conclusion recently in Metropolitan Edison v.
People Against Nuclear Power, 51 IW 4371, 103 S. Ct. 1556 (1983) (see page 28
of this report). As noted above, and in subsection 4, agencies have the option
to include additional analysis in EIS to assist in making decisions, but this
is not required.

In addition, an agency may wish to use SEPA or the EIS process as its only
decision document or tool, but doing so would be strictly based on a policy
decision by the agency about its planning and decisionmaking process. SEPA
does not require the EIS to serve such a role.

The term "socioeconomic" has caused considerable confusion in the imple-
mentation of SEPA, as the legislative history indicates. It originally re-
ferred to "growth" or "secondary impacts" (now more accurately called "indirect
impacts'; see, for example, 197-11-060(5)(e) and 960(2)(c)).

The Commission and many commenters on the draft rules, from citizen groups
to legislators, felt strongly that the term "socioeconomic" should be removed
from SEPA usage because of the confusion it has caused. It should be noted,
for those unfamiliar with the law, that the term was never in the statute or
the existing rules. Subsection 2 tries to implement this, and the definitions
in Part 8 intentionally do not define the word, in an effort to preclude its
future usage.

Considerable effort was given to clarifying how the concept is meant to be
applied in the context of SEPA. 1In addition to the affirmative approach of
specifying the elements of the environment, the Commission felt it was impor-
tant to provide some indication of the type of social and economic information
that is not required to be analyzed in environmental impact statements, in
order to provide greater certainty concerning SEPA's requirements.

The Commission is aware that certain economic information may be relevant
as a backdrop to enviromnmental impacts (for example, the abandonment of a
downtown area because of new development outside of town). The legislative
history, for example, clarifies but does not reverse the Barrie II case in that
it supports the result in Barrie I1 (EIS required to discuss downtown physical
deterioration caused by a proposed regional shopping center outside of town),
although the court's reasoning was overbroad and appeared to overstate EIS
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content requirements. The Section by Section Summary of SSB 3006 and the
proposed rules make clear that urban physical blight caused by a proposal must
be considered in preparing EISs.

Unfortunately, there has sometimes been extensive and costly economic
forecasting and analysis for purposes of meeting EIS adequacy challenges, when
reasonable assumptions of population and land use changes would suffice for
purposes of conducting the necessary analysis of impacts upon environmental
resources and developing reasonable mitigation measures. The rules require the
significant adverse environmental impacts which are reasonably probable to be
addressed, rather than being preoccupied with the causes of social change (such
as political, economic, religious, legal, or technological conditions) that may
have generated the population or land use changes causing impacts upon environ-
mental resources. While such background information might be interesting or
desirable for decisionmakers, the Commission concluded, as did the legislature,
that an EIS can be required to carry only so much weight before its environmen-
tal protection purpose is diluted.

Because of the complexity of human activities and interaction with the
environment, the Commission believes that the scoping requirement will serve a
valuable role in helping to define the content of each EIS and to deal with
remaining "gray areas".

WAC 197-11-450 Cost-Benefit Analysis

This section provides needed direction on the use of quantitative
cost-benefit analyses, which have become increasingly popular in administrative
decisionmaking. The section makes clear that a cost-benefit analysis is not
required by SEPA, and that qualitative considerations must be taken into
account if one is prepared and used.

WAC 197-11-455 Issuance of DEIS

This section explains how a DEIS is issued, including notice requirements
and consideration of any extension of comment periods. Subsection 1 refers to
197-11-530, which lists the recipients of DEISs. The section shortens the
comment period from 35 days in the existing guidelines to 30 days, and allows,
but does not require, the lead agency to grant extensions up to 15 days. 1In
adding an express requirement for agencies to consider extension requests, this
section intends to continue the current practice of making extensions the
exception rather than the rule, in order to ensure a prompt and timely EIS
process, and does not affect an agency's discretion to deny extensions from
other agencies or the public.

WAC 197-11-460 Issuance of FEIS

This section explains how an FEIS is issued. Subsection 2 allows an
agency to issue a notice that an FEIS is available, rather than incurring the
expense of sending a copy of the FEIS to agencies and people who received but
did not comment on the DEIS. In order to ensure timely notice, subsection 3
ties the official date of issue to the date the notice of availability is
given. Subsection 3 also reduces EIS expense by stating that sending an EIS to
DOE satisfies the statutory requirement in RCW 43.21C.030(2)(d) to make a copy
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of the FEIS available to the ecological commission and the governor (as a
practical matter, these copies have usually been sent to DOE in any event).

PART 5 COMMENTING

This Part consolidates the consultation and comment rules under SEPA. The
act requires the responsible official to "consult with and obtain the comments
of any public agency which has jurisdiction by law or special expertise with
respect to any environmental impact involved [in such statement]" (RCW
43.21C.030(2)(d)).

In order to allow this consultation and comment to occur "[p]rior to
making any detailed statement", the draft EIS was invented by the initial set
of federal NEPA guidelines and incorporated into the subsequent state guide-
lines. This enabled the "detailed statement" (final EIS) to include 'the
comments and views of the appropriate ... agencies" (RCW 43.21C.030(2)(d)).

As a result of SSB 3006, SEPA now also requires the rules to include
public participation in the '"scope and review of draft environmental impact
statements"; the act thus officially recognizes the "draft" EIS too (RCW
43.21C.110(1) (c)).

The title "Commenting" is used for this Part as a catch-all phrase for all
forms on consultation and comment in the environmental review process.

WAC 197-11-500 Purpose.
This section states the purpose of this Part, which has been broadened to
include notice and comment on environmental documents, and not just draft EISs,

as in the existing guidelines.

WAC 197-11-502 Inviting Comment.

This section states the requirements to invite comments on environmental
documents and public hearings. It should be noted that the notice and other
requirements for appeals are included in 197-11-750, rather than this section,
because appeals occur after a decision and are not really part of the comment-
ing process; in addition, this section would become too lengthy by including
appeals.

Subsection 1 stresses that agency and public involvement should be commen-
surate with the type and scope of environment document. Thus, notice and
review of EISs, for example, is more extensive than for threshold
determinations.

Subsection 12 clearly authorizes agencies to combine SEPA notices with
other agency notices, as long as the SEPA aspect is identifiable. The preced-
ing subsection notes that agencies are not limited by the required notice
provisions -- although it is intended that agencies will always be considered
to have given adequate notice by following the required notice provisions =--
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and that agencies are encouraged to use other reasonable methods to inform the
public and other agencies (197-11-520).

WAC 197-11-504 Availability and Cost of Environmental Documents.

This section requires agencies to retain environmental documents and make
them available in accordance with the state's public disclosure law. The
waiver of fees in these rules may also include reducing fees.

WAC 197-11-508 SEPA REGISTER

Based on widespread comment, the Commission felt strongly that a reliable
and uniform system of providing notice for SEPA documents was essential to
improving SEPA's administration statewide. The proposed rules would substan-
tially upgrade the SEPA REGISTER published by DOE, so that agencies and
applicants would have a definitive and certain means of issuing adequate notice
and members of the public would have a way to know about SEPA actions.

The state does not have a statewide document similar to the daily Federal
Register or weekly federal "102 Monitor" (for NEPA filings). There is a great
deal of interest among established environmental and community organizations,
as well as among many jurisdictions and individuals, for a reliable way to
receive timely notice of agency actions under SEPA. A revitalized SEPA REGIS-
TER, on a subscription basis in order to enable its publication, was felt to be
the most effective and equitable method available. Financial support for such
a mechanism is essential.

WAC 197-11-510 Required Form of Notice

This section requires notice to be given in the SEPA REGISTER, in a news-
paper of general circulation, and posting on site (if there is one). One of
the problems with the existing guidelines is the lack of a definite and cer-
tain method of giving adequate notice. Agencies and applicants are frequently
challenged for the adequacy of the notice they have given; similarly, citizens
often do not receive or have a reliable way of obtaining notice. After consid-
erable discussion, there was consensus that these three techniques would
provide an efficient and effective basis for providing notice for the central
items in the SEPA process (see 197-11-502 for a compilation of notice require-
ments). The expense of providing notice might increase somewhat (although
newspaper publication and posting are quite common for many local land use
actions), but this would be offset by the benefits of increased certainty and
reduced costs for defending notice later in the process.

The requirements are meant to be read under the rule of reason. Newspaper
publication for statewide proposals, for example, are not required (except for
public hearings under 197-11-502(6)(b)), and publication for nonproject propos-
als is not intended to require publication in numerous newspapers. Similarly,
posting on site is required when there is a specific property, and would not
be required on a proposal located on many sites or along a linear or corridor
route, for example.
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WAC 197-11-520 Additional Notice. (OPTIONAL)

This section encourages agencies to use any reasonable method to inform
the public, in addition to the previous section, or if the previous section
does not apply.

WAC 197-11-530 Circulation of DEISs.

This section specifies the recipients of DEISs. It clearly encourages
agencies to send a copy to persons, agencies, or organizations expressing an
interest in the proposal or type of proposal being considered, as well as to
libraries. Agencies may wish to provide additional specifics in their SEPA
procedures.

WAC 197-11-535 Public Hearings and Meetings.

This section states when public hearings are required. Agencies may, but
are not required to, hold public hearings unless requested to do so by enough
people (subsection 2(b)) or unless their procedures require public hearings.
The section also adds explicit sanction to more informal agency public meetings
or workshops, which have often proven to be a very useful SEPA practice. In
order to encourage meetings and workshops, it was felt inappropriate to place
procedural requirements on them.

WAC 197-11-545 Effect of No Comment

This section emphasizes that people, including agencies, must comment
within the required or requested time periods for environmental documents (not
simply EISs). Subsection 1 is essentially the same as the current guidelines,
which has been upheld by the courts. Subsection 2 does not purport to bar a
commenter from "alleging any defects" in compliance. It does allow the lead
agency to construe lack of comment as lack of objection to the environmental
analysis.

A person could conclude that the environmental analysis is adequate, for
example, and maintain during the decisjonmaking process and on appeal that the
proposal should be modified or rejected as a result. It was felt to be impor-
tant, however, to encourage and receive comments on the adequacy of the envi-
ronmental process on a timely basis, so that the substantive decisionmaking
process could proceed. Subsection 2 makes clear that it depends on other
agencies and members of the public having reasonable notice to comment on the
documents, proposals, and impacts in question.

WAC 197-11-550 Specificity of Comments

This section consolidates the existing guideline sections (WAC 197-10-500
through 540) in the context of Part 5 and these rules. While it recognizes
that the excellent approach of using consulted agencies in a highly structured
manner was innovative and should continue, it also recognizes that there have
been some problems caused by agency funding and resource limitations. The
section emphasizes that comments should be focused on three areas: methodolo-
gy, additional information, and mitigation measures.



The text of the section differentiates various responsibilities of con-
sulted agencies, as compared with all agencies and with the public. The public
is required to comment as specifically as possible.

WAC 197-11-560 FEIS Response to Comments.

This section states how an agency responds to comments in preparing a
final impact statement. It streamlines and consolidates the existing guideline
sections WAC 197-10-570 and 580, and places on emphasis on doing something in
response to comments, rather than simply producing paperwork. It gives agen-
cies greater latitude in the format of their response to comments.

WAC 197-11-570 Consulted Agency Costs to Assist Lead Agency.

This section continues to require the consulted agency to assume the cost
of assisting the lead agency. The section makes clear that this requirement
does not prevent agencies from agreeing to share resources to develop or
provide environmental information in general or for purposes other than a
consulted agency role under these rules.

PART 6 USING EXISTING ENVIRONMENTAL DOCUMENTS

This Part is more comprehensive and substantially simpler than the exist-
ing rules. WAC 197-11-640 explains the two basic ways to use existing environ-
mental documents -- "adoption" and "incorporation by reference" -- and when and
how to use them. Although 197-11-640 could suffice for purposes of using
documents prepared under the federal act (NEPA), an explicit section was
retained in the rules for purposes of clearly authorizing use of NEPA docu-
ments. WAC 197-11-660 explains the two ways to '"supplement" existing environ-
mental documents -- a '"'supplemental EIS" and an "addendum'". WAC 197-11-670
allows the SEPA process and SEPA documents to be combined with other agency
planning and decisionmaking.

WAC 197-11-640 Use of Existing Environmental Documents.

Although agencies often want to use existing environmental documents, the
existing guidelines do not provide a clear way to do this. The Commission
concluded that unnecessary paperwork, duplication, and delay could be reduced
by encouraging proper use of existing documents.

The section provides procedures for one agency to '"adopt' a prior environ-
mental document or another agency's environmental document. Given the compre-
hensive nature of SEPA review, an environmental document on one proposal may
have a great deal of analysis relevant to a subsequent or different proposal.
Adoption allows this material to be used. Because of the improved checklist at
the state level, and the relatively new requirement at the federal level for
environmental assessments, it is essential, to be effective, for adoption to be
allowed for all environmental documents, and not just EISs.
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The key criteria for adoption are specified in subsection 3, and include
an agency determination that the document being adopted has been reviewed and
meets the adopting agency's environmental review standards and needs for its
current proposal. The adopted document must be readily available to the public
during comment periods, along with a brief description of the proposal for
which the document is being used.

Agencies are allowed to adopt documents that are not final or may be
subject to appeal, because any deficiencies may have no relationship to the
parts or purposes for which the document is being adopted. Agencies are
required to disclose this information, however.

Subsection 4 makes clear that the adopted document is not required to have
gone through precisely the same procedural process as it would have, if the
document were being created anew by the adopting agency. This is important to
the use of adoption. If there were a few days' difference, for example, between
a review period or appeal period of the originating agency and the adopting
agency, it would be extremely inefficient to preclude its adoption or to go
back to redoing the process at that point. Rather, the protections in subsec-
tion 3 were carefully designed to ensure proper SEPA compliance.

Subsection 6 makes it clear that agencies are not required to adopt a lead
agency's DNS or FEIS when they act on the same proposal, because it is assumed
that the lead agency's document suffices unless supplemental review is re-
quired. This subsection also allows an agency with jurisdiction to supplement a
lead agency's FEIS, but only if the agency concludes that its written comments
on the DEIS warrant additional discussion for purposes of its action. Concern
was expressed that this might undermine the requirement for agencies with
jurisdiction, such as wildlife agencies, to avoid participating early and fully
in the EIS process. This is not the intent of this provision. This subsection
does not relieve an agency of its responsibilities as a consulted agency. In
addition, any supplementing under 197-11-640(6)(b) must be done at an agency's
own expense and cannot be passed on to applicants, including other agencies.,

WAC 197-11-650 Use of NEPA Documents.

This section covers the use of NEPA documents. In addition to using
federal EISs, the adoption provisions of the previous section may be used for
any environmental documents prepared under NEPA. Because some federal environ-
mental assessments may have the scope and detail of state EISs, the rules
allow such documents to be adopted to satisfy state EIS requirements as long
as the adoption criteria are met (including circulating the document as an
EIS; see 197-11-640(5)(b)).

The Commission determined that legislation was not needed for this section
because of the broadened authority for the rules and the fact that the Commis-
sion was directed by the legislature to avoid statutory amendments unless
necessary (see preface to the proposed rules). In addition, 197-11-650 does
not conflict with the existing statutory section on using NEPA EISs (RCW
43.21C.150, which requires EISs to be used in lieu of state EISs). The current
federal rules requiring environmental asessments are also different than the
federal rules that were in effect when RCW 43.21C.150 was enacted.
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WAC . 197-11-660 Supplemental Environmental Review.

This section creates a single standard for requiring supplemental review
(subsection 2), and establishes two documents that are used (subsections 4 and
5). This is broader than the existing guidelines, which only covered certain
situations requiring supplements (WAC 197-10-650 through 695). It also comsol-
idates and simplifies the subject into one section, rather than at least seven
in the existing guidelines.

An "addendum" is meant to be a jack-of-all-trades. It is a means of
having a document, with an official name and recognition, which can be used for
many occasions where some additional environmental analysis may be necessary or
desirable, but for which an EIS should not be required. The current guidelines
do not provide a suitable vehicle, between the broad-brush checklist and the
detailed EIS, for such additional environmental analysis.

WAC 197-11-670 Combining Documents.

This section encourages combining documents and integrating SEPA with
existing agency planning, review, and decisiommaking. It remains vitally
important for the page limits to be observed, however, or the environmental
analysis will become lost in the paperwork and not be used be decisiomakers.

PART 7 SEPA AND AGENCY DECISIONS

This Part adds provisions on SEPA's substantive requirements to the
statewide rules. It focuses on the use of environmental documents in deci-
sions, including the exercise of substantive authority and mitigation measures,
as well as the appeals process.

WAC 197-11-700 Purpose.
This section states the purpose of this Part.

WAC 197-11-710 Implementation.

This section requires agencies to consider environmental documents and to
ensure that the range of alternatives in the EIS are considered by
decisionmakers, and, conversely, that the range of alternatives being consid-
ered by decisionmakers are included in the EIS. This does not preclude an
agency from placing conditions on a proposal differing from those in a check-
list or EIS, as the environmental document provides the basis for agencies,
applicants, and citizens to negotiate appropriate mitigation measures or
conditions. Non-environmental factors may enter into an agency's final deci-
sion, for example.

WAC 197-11-720 Substantive Authority and Mitigation

This section, developed over a long period of intense scrutiny, represents
a structuring of agency discretion in the exercise of substantive authority
Under SEPA. It was carefully designed to preserve SEPA's protections and to
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further its substantive goals, as well as ensuring fairness to all of the
parties involved in the SEPA process.

A number of the provisions have been enacted into statute through SSB
3006. The legislative history above therefore describes substantive authority
and many of these provisions in some detail.

The section emphasizes public disclosure of agency SEPA policies and
decisions. Agencies are required to prepare a document which contains their
SEPA policies (see 197-11-1110), and may list them by reference if the refer-
enced material is readily available for review. The section does not require
agencies to predict all future environmental issues or potential mitigation
measures or authorize agencies to adopt policies in conflict with SEPA. While
this section intentionally does not specify the level of detail of agency SEPA
policies -- leaving this to each agency's discretion -- the section is also
intended for agencies to have SEPA policies which are more specific than many
agencies now have.

The section requires agencies to state their decisions (subsection 1(b)),
including any mitigation and monitoring that will be implemented. Public
disclosure and SEPA's substantive policies are furthered by requiring agencies
to cite the agency SEPA policy which is the basis of any condition or denial
under SEPA (agencies may condition or deny projects under other laws, and this
section does not regulate such activities).

This section also establishes standards and criteria for mitigation
measures, especially those required of public or private applicants. The
requirement for agencies to consider whether other local, state, or federal
requirements would mitigate an identified significant impact is included to
avoid unintended conflicts or duplication. The section requires consideration
of whether such requirements will be enforced because of concern about recent
federal reduction in environmental enforcement efforts, leading to concern that
a8 requirement may be on the books but not implemented. This provision is not
intended to create paperwork for agencies.

WAC 197-11-740 Optional Coordinated Permit Procedures.

This section puts together various techniques in the rules to allow a
coordinated permit review when a proposal would require multiple permits from
various agencies with jurisdiction. The provision essentially requires
completion of environmental analysis at the conceptual stage by the lead agency
and allows specific impacts and mitigation measures to be reviewed in the
context of specific agency permits for particular environmental media.

WAC 197-11-750 Appeals.

This section provides rules for the appeals process established by RCW
43.21C.075 and other relevant statutory sections. The appeals process is
described at some length in Attachment 1 to the Commission's Memorandum to

Agencies and Interim Guidance (page 74 of this report).

In terms of appeals forms, it should be noted that the DNS/DS forms
(197-11-1350/1360) contain a way to give notice for appeals (the appeals, on
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the DS form, are of the determination to prepare an EIS and not of the scoping
process). The form for the "notice of action' (191-11-1380) is substantially
as set forth in the act and, as noted in parentheses at the bottom of the
form, may be used to give "official notice" (subsection 8 of 197-11-750).

PART 8 DEFINITIONS

This Part provides a uniform terminology for SEPA.
WAC 197-11-800 explains the usage of common words in the rules.

WAC 197-11-810 through 990 explain the meaning of specific terms in the
SEPA process. Most of these terms have already been explained in context in
the preceding material in this section by section analysis.

Part 8 helps to simplify a number of SEPA concepts, for example. Actions
can be viewed as four types: project, plan, policy, or program (the latter
three are grouped as ''nonproject' actions). (197-11-815.)

The "scope" of an EIS consists of three items: proposed actions, impacts,
and alternatives. Each of these in turn has three elements: (1) single,
connected, and similar actions; (2) direct, indirect, and cumulative impacts;
and (3) no action alternative, alternative courses of action, and mitigation
measures not in the proposal. (197-11-860.)

The rules include a few important definitions which are not in the
existing guidelines, and for which the courts have sought guidance. The term
"mitigation" was carefully drafted to cover appropriate ways to avoid or
reducing impacts (197-11-920). The term "significant" is explained in terms of
the context of a proposal and the intensity of its impacts, including a
recognition that it may not be susceptible to a neat formula (197-11-970).

Part 8 has been written and cross-referenced to assist the reader to
locate important concepts in the rules.

Part 9 CATEGORICAL EXEMPTIONS

This Part lists the specific categorical exemptions in the rules. WAC
197-11-1000 contains the generally applicable exemptions. WAC 197-11-1010
through 1075 contains the categorical exemptions pertaining to specific
agencies. WAC 197-11-1080 covers emergencies, and 197-11-1090 continues the
existing guideline (WAC 197-10-150) which allows agencies to petition the
Department of Ecology to add or delete exemptions.

Nearly all of the exemptions have been continued from the existing
guidelines (WAC 197-10-170 through 180) and do not require discussion in this
summary. The main changes have been a more logical organization, the addition
of a flexible thresholds provision for minor new comstruction (197-11-1000(1)),
and school closures (197-11-1000(7), which were otherwise exempted by HB 719).
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The minor new construction provision was developed over some several
months to limit the number or categories involved (the flexible thresholds
apply to 5 out of some 14 types of existing minor new construction exemptions).
The amounts were based on quantities which historically resulted in de minimus
environmental impact and were consistent with most local land use codes (such
as 40 automobiles). The exemption for fill was lowered, not raised, as a
result of the Commission's review. Each agency has the option of raising the
thresholds in 197-11-1000(1)(b) to the levels specified in 197-11-1000(1)(c) if
supported by local conditions. Agencies may raise some or all of these levels
in some or all of their jurisdiction. Because these levels will be in agency
SEPA procedures, their adoption will be subject to public review. The concern
about losing statewide uniformity and certainty as to these exemptions was felt
to be offset by the need for greater recognition of flexibility in this area.

A few other minor new exemptions were included in the rules: the instal-
lation of impervious underground tanks of 10,000 gallons or less (197-11-
1000(2)(g)); the vacation of streets or roads (197-11-1000(2)(h)); the routine
release of hatchery fish or the reintroduction of native species into their
historical habitat where only minor documented effects on other species will
occur (197-11-1035(1)(f); and a fish/game hydraulic approval where there are no
other agencies with jurisdiction, except that proposals involving removal of 50
or more cubic yards of streambed materials or involving realignment of a new
channel are not exempt (197-11-1035(1)(¢c) and 1040(1)(g)) (it should be noted
that the existing exemption for hydraulic permit approvals for proposals
costing $5000 or less, or for removing $1000 or more of streambed material, has
been dropped from the rules).

PART 10 AGENCY COMPLTANCE

This Part contains a variety of provisions pertaining to agency compliance
with SEPA.

Koughly ten sections deal with agency SEPA policies and procedures. WAC
197-11-1110, 1120, and 1122 are the key sections on this subject and tell
agencies what policies and procedures they must adopt to be consistent with the
act and these rules. FEach agency is required to have a set of SEPA "policies"
(to exercise of substantive authority) and "procedures" (to carry out the
environmental review process). WAC 197-11-1170 allows the statewide guidelines
to apply in the absence of agency SEPA procedures. Agencies must formally
designate their SEPA policies, however, to ensure that the discretionary
actions they take are valid and in compliance with SEPA.

Considerable thought was given to whether agency SEPA policies or
procedures should themselves require environmental analysis in a checklist or
EIS. Agency procedures, including DOE's adoption of any statewide SEPA rules
of a procedural nature (for example, the provisions on substantive authority in
these rules are procedural in nature and do not contain environmental control
standards), provide the methods for considering environmental impacts, unlike

air, water, noise, or land use or shoreline regulations, for example , which
govern change or use of the environment. Such procedural rules are not
amenable to meaningful environmental analysis. Agency SEPA policies may or

may not need review. Most of them will be compilations of existing laws or
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or policies, rather than the adoption of new standards, and would therefore not
require review. Agency SEPA policies which, for example, limited the height of
all buildings or controlled actual use of the environment, rather than being
methods, techniques, procedures, or considerations, might well require detailed
environmental analysis.

Being sensitive to the relationship between SEPA procedures and
environmental quality, however, the Commission has sought through this report
to analyze and explain many of the considerations and alternatives considered
in the development of the SEPA rules (see, for example, the executive summary,
preface to the proposed rules, and this section analysis).

Another dozen sections in this Part specify rules for lead agency
designation, including continuing the provision for DOE resolution of lead
agency disputes (197-11-1260). Subsection 2 contains criteria for DOE to
apply, which are intended to be referred to for guidance by agencies in their
efforts to resolve lead agency disputes promptly among themselves.

This Part also specifies agencies with environmental expertise

(197-11-1190), and contains the severability and effective date clauses for the
rules (197-11-1280 and 1290).

PART 10 FORMS

This Part contains several forms for use in the SEPA process. The key
form is the environmental checklist (197-11-1325), which has been discussed in
the executive summary and elsewhere in this report. The other forms have also
been written in simpler English and provide for greater accountability, as
noted in the intrecductory materials to this section analysis.

It is intended that the forms be used for as many purposes as possible and
be integrated with other agency notices and forms. For example, as noted
above, the Notice of Action is suitable to use as an adequate form for giving
official notice under 197-11-750(8). The Determination of Significance doubles
as the scoping notice (unless an agency uses a comparable form for this
purpose).

KEY SECTIONS

As may be apparent, the entire organization and content of the rules has
been developed as a whole, and changes in one section may affect many others.
In general, the most of the provisions reflecting the improvements recom-
mended by the Commission are included in the following sections: 020, 055,
oeo, 070, 080, 090, 305, 315, 320, 340, 400, 402, 405, 408, 410, 425, 430,
435, 440, 442, 443, 444, 448, 450, 502, 508, 510, 520, 545, 550, 560, 640, 660,
720, 740, 750, Part 8, 1000, 1122, Part 11.
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The Process







THE COMMISSION ON ENVIRONMENTAL POLICY

Creation of the Commission

If 1970 and 1971 provided a receptive climate in Olympia for environmental
legislation, the same was not entirely the case a decade later. The 1981
legislature, for example, considered a range of bills which would have sub-
stantially limited SEPA's jurisdiction and authority. Although the solution to
the identified problems was unclear, there was no mistaking that after ten
years of controversy about the act's procedural and substantive requirements,
the subject needed to be reviewed in a comprehensive manner. A compromise
was reached among the environmental, business, and governmental groups
resulting in the passage of ESSB 4190, the SEPA study bill.

Commission_Responsibilities

As noted in the executive summary and preface to the proposed rules, the
legislature mandated a study of ten years' experience with SEPA, directing
that amendments to the act and guidelines be proposed by a bipartisan envi-
ronmental policy commission, if considered necessary:

in order to establish methods and means of providing for full
implementation of the act in a manner which reduces paperwork and
delay, promotes better decision-making, establishes effective and
uniform procedures, encourages public involvement, resolves prob-
lems which nearly ten vyears experience with the act has revealed,
and promotes certainty with respect to the requirements of the act
(Section 1, Chapter 289, Laws of 1981 (ESSB 4190), RCW
43.21C.200.)

The bill directed the Commission on Environmental Policy to be composed of
four members each from the Senate and from the House of Representatives, two
representatives each from industry and the environmental community, and one
member each from cities and counties, the latter eight members appointed by
the Governor. Staffing was provided largely by a diverse 96-member Advisory
Committee, special counsel, and personnel loaned from state agencies (all of
whom assisted without compensation) and legislative committee staff. An
appropriation of $50,000 was initially provided for operation of the Commission.
This was subsequently reduced during the special session in November 198].

The Commission was required to:

e study SEPA and its administrative rules

) report to the 1983 legislature on the effectiveness of the act and
rules
. propose amendments, if necessary, to the act and guidelines
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° appoint an Advisory Committee representing various points of view,
whose members are knowledgeable or experienced in SEPA principles
and practice

® consult with agencies, interest groups, and concerned citizens

® review model ordinances for local government to assure consistency
with any changes in the act or guidelines

° use information and advice of agencies, organizations, and indivi-
duals, including the federal Council on Environmental Quality

Public Participation

Because public participation has been so central to the Commission's study, it

deserves mention at the outset. The Commission was greatly assisted by
several hundred people in the past two years who provided suggestions on how
to make the SEPA process work better. Interested citizens have contributed

well over 10,000 hours to the Commission’'s study.

In public meetings which were held in September 1981, the Commission invited
testimony from a broad array of public officials, organizations and private
citizens, affirmatively involving SEPA’'s critics as well as its friends. Among
those represented were the Washington Environmental Council, Sierra Club,
League of Women Voters, Washington Forest Protection Association, Association
of General Contractors, Washington Association of Realtors, Seattle Master
Builders, Chamber of Commerce, Washington Association of Cities, Washington
State Association of Counties, and state agencies. Scientists, scholars, and
the general public were there.

A second set of public meetings was held eighteen months later, after the
Commission had recommended legisiation and a draft set of rules. Four public
hearings were held across the state in January at Seattle, Olympia, Spokane,
and Yakima. Again, the range of organizations and individuals testifying was
equally broad.

There was consensus at the January 1983 public hearings among widely diverse
witnesses. All expressed the view that SEPA benefitted the public. Equally
widely shared was the view that the process had become needlessly cumbersome
and should be improved. Witness after witness said that the length and detail
of EISs made it extremely difficult to distinguish the important from the
trivial.

The degree of unanimity about the direction of the Commission's recommenda-
tions was such that, at its hearings in Spokane, city officials, environmental
representatives, and an unusual coalition of some 40 industry and labor groups
endorsed each other's comments. A week earlier, at the public hearing in
Yakima, county planning directors and attorneys, the League of Women Voters,
and realtors and industry groups expressed the same sentiments.

The Commission's deliberations are described in more detail elsewhere in this
report. In addition to the four public meetings in 1981 and the four public

hearings in 1983, the Commission held 17 meetings, plus two meetings with its
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Advisory Committee. Because each Technical Committee met frequently and
because the Advisory Committee members staffed and participated in every
Commission meeting, which is unusual for citizens advisory groups, frequent
meetings with the entire 96-member committee were not necessary).

All of these meetings were open to the public, and every meeting had an
opportunity for public comment. The Commission members discussed many of
the recommendations in great detail.

More than 100 meetings were held by the Commission's drafting committee and
the Technical Committees and subcommittees of its Advisory Committee. All of
these were open to the public as well, and many interested citizens partici-
pated.

The Commission published its draft of the rules in January 1983, after 18
months of detailed review of the SEPA process and consultation with many
groups and individuals mentioned, as well as study and consultation on the
experience of other states and the federal government. The study included,
for example, review of a two-year evaluation by the White House Council on
Environmental Quality on the effectiveness of its NEPA Regulations (40 CFR
1500 et seq.), which concluded that the new federal rules were working well
and should not be amended, although additional guidance would be issued to
agencies.

The Commission received further comments on the draft rules during its
January hearings and during the legislative process (see legislative history
above). In addition, after the enactment of SSB 3006, the Commission sent
another letter of invitation to all of the diverse interests on the Commission's
Co-Chairs Committee and major organizations testifying at the legislative hear-
ings to invite further comment on any clarifications which might be needed in
the rules as a result of the statutory enactment. As a result, additional open
meetings and workshops were held in May and June of 1983, as part of prepar-
ing the final proposed rules.

Commission Organization

At its August 4 meeting, the members of the Commission unanimously selected
Senator Alan Bluechel as Chairman and Yakima County Commissioner Jim
Whiteside as Vice Chairman. The Chair requested the Commission to establish
an Executive Committee composed of Senator Bluechel, Commissioner Whiteside,
and Representative Gene Lux.

The Commission extended an invitation to a wide range of interest groups to
submit nominations to serve on the Advisory Committee. The nominees had a
broad range of interests and extensive experience and expertise with SEPA.
In an effort to encourage public participation, the Commission decided to
include nearly 100 people on the Advisory Committee. In order to ensure
effective participation, five Technical Committees were established focusing on
aspects of SEPA.

The Technical Committees and their initial areas of concern were:
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) Guidelines Technical Committee: review of problems in the existing
text of the guidelines, focusing on definitions, exemptions, timing
and coordination. Ken Kinared and Bob Landau were co-chairs.

° Process Technical Committee: NEPA/SEPA coordination and relation-

ship of SEPA with other environmental regulations. Don Chance and
Chuck Mize were co-chairs.

° Contents Technical Committee: goals and policies of SEPA, SEPA's
supplemental substantive and authority. Steve Crane and Ellen
Peterson were co-chairs.

° EIS Technical Committee: preparation of EISs, including checklist,

scoping, format, methodology, consideration of alternatives, and
adequacy of EISs. Jim Williams and Vim Wright were co-chairs.

) Legal Technical Committee: review of court cases, SEPA chalienges,

judicial review and administrative review. John Black and Ralph
Thomas were co-chairs.

After appointment of the members of the five Technical Committees, the Com-
mission designated two members of each committee as Co-Chairs (see list on
page 3 of this report). These ten people comprised the Co-Chair Committee of
the 96 member Advisory Committee, assisted by Special Counsel.

The Commission tried to designate Co-Chairs from diverse perspectives in
order to encourage cooperation, if not consensus. The Process Technical
Committee was chaired, for example, by two thoughtful and articulate leaders
from considerably different constituencies: Don Chance from the Washington
Forest Protection Association and Chuck Mize from the Washington Association
of Cities, each of whom worked hard to assemble people from related and
member organizations to develop and review the recommendations. Similarly,
the EIS Technical Committee was co-chaired by two people with considerable
knowledge and experience in the administrative and legislative aspects of SEPA
and environmental laws, also from quite different points of view: Jim Williams
from the Washington Association of Counties, and Crane Wright, a university
professor active in many environmental organizations. The task of managing a
sizable Technical Committee, as well as focusing on the substance of the
recommendations, presented a challenge to each of the Co-Chairs.

The Commission appointed two Special Counsel to advise the Commission,
Advisory Committee, and five Technical Committees. At least one Special
Counsel attended most Technical Committee meetings and each Commission
meeting. Charles Lean, Assistant Attorney General for the Department of
Ecology and an author of the existing SEPA guidelines, was appointed as one
of the Special Counsel. Kenneth Weiner, a Seattle attorney with the law firm
of Preston, Thorgrimson, Ellis & Holman and formerly Counsel and Deputy
Executive Director of the White House Council on Environmental Quality and an
author of the new NEPA Regulations, was the other Special Counsel.

As the Commission began to act upon specific recommendations and approach
the time for drafting any statutory or rule changes, the Commission appointed

a Drafting Committee to write the amendments and rules. The Drafting Com-
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mittee consisted of Ellen Peterson, a city attorney in Seattle; Judy Runstad, a
Commission member representing an industry perspective; Chris Smith, a
Commission member representing an environmental perspective (Commissioner
Smith left the Drafting Committee when she became a state official); Ralph
Thomas, Kirkland city attorney; Norm Winn, a Commission member representing
an environmental perspective; and was chaired by Special Counsel Ken Weiner.
The Drafting Committee meetings were open to anyone who wished to attend,
and various members of the Advisory Committee and the public did so.

Most of the staff work of the Commission was done by the Commission's
Advisory Committee and its Drafting Committee (composed of members of the
Commission and its Advisory Committee). The Advisory Committee members
conducted a line-by-line review of the existing statute and guidelines. These
committees developed recommendations for the Commission’s consideration over a
period of a year and a half.

Commission Procedure

From the information collected at the September 1981 informational meetings,
the staff developed a proposed work program for the Commission. The issues
were then referred to the Technical Committees for study.

Recommendations came from many sources: the first round of information
meetings, members of the Commission and Technical Committees, and concerned
citizens. Each issue or area of concern was first reviewed by the appropriate
Technical Committee. The recommendation, if any, was then reviewed by the
Co-Chairs Committee, which could modify, defer action, refer the recommenda-
tion to one or more Technical Committees to ensure a coordinated recommenda-
tion, or forwarded the recommendation to the Commission with its vote on the
issue. Each Technical Committee had the option to put its original recom-
mendations before the Commission unaltered by the Co-Chairs Committee or
other committees.

The Commission then had several alternative courses of action including:
return the recommendation to the committee of origin, to another Technical
Committee, or to the Co-Chairs Committee; establish an ad hoc Technical
Committee or subcommittee of Commission members to consider the recommen-
dation; defer action or adopt or modify the recommended action.

The development of consensus took nearly a year and a half. On December
16, 1982, a draft bill and set of rules was unanimously approved. The draft
recommendations were sent to hundreds of people on the Commission’s mailing
list. Public hearings were held on the proposed legislative and rule revisions
during January 1983 in Spokane, Yakima, Olympia and Seattle.

During the beginning of the session, the Commission submitted its report to
the legislature, as required, including a draft substitute bill which responded
to public hearing comments (see the earlier sections in this report on SEPA's
legislative history). After Governor Spellman signed SSB 3006, the Commission
turned to the completion of its work, inviting any further comments on its
draft rules before transmitting final proposed rules to the Department of
Ecology. The Commission held its final meeting on June 20, 1983 and the final
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draft of the proposed rules were unanimously endorsed, with some additional
revisions, which were incorporated and transmitted to the Department of
Ecology shortly thereafter. The bipartisanship of the Commission was demon-
strated at Commission's final meeting, when Democratic and Republican legis-
lators commended each other and, in particular, Chairman Bluechel's leadership
of the Commission.

Building on the Consensus

While it would be an overstatement to suggest that there is complete unanimity
of opinion about either SEPA or the Commission's recommendations throughout
the state, the Commission's recommendations have produced an extraordinary
consensus among citizens and organizations who have traditionally been at
considerable odds over SEPA. In addition, the Commission truly functioned as
a bipartisan body, which was also reflected in strong bipartisan leadership and
majorities in both houses on the SEPA legislation.

The fact that representatives of the business community, the environmental
community, and state and local agencies, each in a complex relationship within
their communities and with one another, succeeded in sitting down and
reasoning together for two years is a milestone for SEPA and, possibly, for
the management of natural resources and the environment in Washington state.

The Commission profoundly hopes that both its process and its proposals will

contribute to a better understanding of SEPA and to the ability of diverse
groups to work together to resolve common environmental concerns.

-138-



SUMMARY OF COMMISSION MEETINGS

Meetings

The Commission held 17 regular meetings and 10 special meetings between
August 1981 and July 1983 In addition, the Commission held four early
sessions with the major groups concerned about SEPA (environmental and
citizen groups, business and industry groups, state and local government
officials), two meetings with its full Advisory Committee (one at the inception
of its work and a second, 12 months later, on its overall recommendations),
and four public hearings throughout the state on its recommendations. The
Commission carried out each of its statutorily-mandated responsibilities (RCW
43.21C.202), and gave detailed review to the statute and its administrative
rules. In addition, Commission subcommittees and Technical Committees held
scores of meetings that led to the Commission deliberations summarized below.

All of the Commission meetings were open to the public, and Advisory Com-
mittee members and interested citizens participated in the discussions at the
meetings.

Introductory Note

The following summary highlights the major subjects discussed at each meeting
of the Commission. Nearly all of the subjects were discussed on the basis of
the improvements that were needed, rather than whether the statute or rules
would be the vehicle for the changes. The basic assumption, established at
the February 18 meeting, was that improvements would be instituted through
the rules, unless statutory amendment or authorization was viewed as neces-
sary.

Certain statutory amendments were enacted to make it absolutely clear that the
improvements in the recommended rules are authorized by the act.

For example, improvements to simplify the environmental process through the
use of better environmental documents -- a new environmental checklist (197-
11-1325), a mitigated DNS (197-11-340), a scoping notice (197-11-360 and
1360), adoption and supplemental environmental documents (197-11-640 through
660 and 1340), a documented decision including any mitigation measures (197-
11-720(1)(b), and so on -- were authorized by adding the phrase "and other
environmental documents including but not limited to rules for timing of envi-

ronmental review' to RCW 43.21C.110(1)(c¢). The existing guidelines and
federal regulations currently include requirements for the preparation and use
of other environmental documents, but it was felt that express statutory
authorization would emphasize that the new rules regulate the entire SEPA

process and not just the environmental impact statement (EISs) process.

Since SEPA and NEPA were enacted more than a decade ago, the administrative
function of specifying the precise procedures, criteria, documents, and forms
has generally been considered unnecessarily detailed for the statute. The
tmportant requirement of a “draft environmental impact statement”, for exam-
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ple, was established by rule, not by statute, and was subsequently supported
by the courts.

Because the nature and timing of specific documents can be improved over
time, the Department of Ecology should have sufficiently broad authority to
make administrative improvements, in keeping with the act's policies, without
statutory amendment. The ability to make the SEPA process work better by
improving administrative rules has been a major theme of the Commission's
work. This will lend greater stablity and predictability to SEPA, a goal
repeatedly recognized by the legislature and endorsed by major interest groups
and concerned citizens.

Highlights of the Process

The topics discussed by the Commission members over a period of nearly two
years are far too wide-ranging and complex to be reduced to a list or even to
meeting summaries. Those familiar with SEPA know that a discussion of issues
in one area is invariably related to many other areas.

A discussion of EISs on iand use plans (or other "nonproject” proposals), for
instance, tended to involve discussion of the usefulness of the document, the
nature and role of alternatives, the timing of the process and use of phased
review, the proper use of the statement for subsequent proposals, EIS format
and incorporation by reference, public participation, and many other aspects
of the SEPA process, from the planning through the implementation stage.
Different Commissioners and Technical Committees approached the subject from
different perspectives. The problems themselves usually involved a difficult
judgment about which paperwork requirements will produce better environmen-
tal decisions. These abstract concepts then had to be translated into practical
procedures for each part of the process. The procedures had to be readable
and general enough to cover an extraordinarily diverse type of government
activity, yet specific enough to provide adequate direction and, ultimately,
produce useful documents.

The Commission process also involved substantial give-and-take to arrive at a
consensus. In order to build consensus and focus the issues for the Commis-
sion, the recommendations formally presented at the Commission’s meetings
generally reflected a consensus of the diverse members of the Technical
Committees (see the section of this report describing the Commission process).

In  addition, individual Commission and committee members suggested
approaches and recommendations in the course of reviewing drafts and debat-
ing the texts. Hundreds of recommendations, from major changes to minor

variations, were discussed over a two-year period. The Commission directed
its drafting committee to ensure that the actual text of the proposed legislation
and rules incorporated its recommendations and corresponded to its intent.
The Commission’'s responsiveness to public comment is evident in the changes
from initial to final drafts (for example, from SB 3006 to SSB 3006, or from
the initial draft rules to the final proposed rules).

The Technical Committees of the advisory comittees and the Commission tried to
used a standard format to develop and present recommendations and focus

debate. These documents are lengthy and available for inspection in the
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Commission’s archives; they indicate the major recommendations under con-
sideration, although they generally do not provide a precise account of the
discussions at each level of the Commission process. Even with utilizing
legislative and agency staff assistance and voluntary contributions as much as
possible, limited staff resources meant that the Commission’s written products
would be focused on four items: (1) proposed legislation (SSB 3006) and
legislative history; (2) proposed rules (WAC 197-11) and general explanation of
their intent; (3) an initial report (January 1983); and (4) a final report (June
1983).

These four items, consolidated in the final report, reflect a detailed study
process and represent the most comprehensive study prepared on SEPA. They
are also among the most detailed analyses prepared on our nation's environ-
mental impact laws, whether of the federal government or of other states, and
are being used as a model by other governmental bodies.

The list below tries to highlight for the reader the major subjects discussed at
each Commission meeting.

1981
August 4 organizational meeting
presentation on SEPA case law by Charles Lean
September 24 summary of issues identified by the four informational
meetings with interest groups
presentation on NEPA and federal rules by Kenneth S.
Weiner
presentation on SEPA guidelines by Charles Lean
industry presentation on LEAFs by John Schneidler,
Chamber of Commerce
presentation on local planning and SEPA by Tom
Fitzpatrick
November 4 Advisory Committee appointments
city and county panels on SEPA use and experience
Cities: Chuck Mize (AWC), Diane White (Bellevue), Kay
Shoudy (Redmond), Bob Landles (Everett), Katie Mills
(Tacoma), Jan Arntz (Seattle), Sam Jacobs (Kirkland)
Counties: Jim Williams (WACo), Pat Lambert (Snohomish),
Robert Hansen (Spokane), Tom Fitzpatrick (King), Sydney
Glover (Island)
1982
January 6 organizational matters

Technical Committee co-chair reports
special district panel (schools, PUDs, ports, Metro)
on SEPA use and experience
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February 18

March 25

April 20

May 19

June 9

July 15

July 27

August 26

September 21

September 30

RCW 43.21C.010-.030.
SEPA-NEPA relationship
lead agency

purpose of rules

right to a healthful environment

indirect impacts

descriptive environmental checklist

school closure, EFSEC exemptions

agency staff competence and certification;
DOE workshops and handbook

environmental checklist
flexible thresholds for minor new construction
EFSEC

environmental checklist

categorical exemptions and school closures
lead agency

"socioeconomic’ impacts

scoping
threshold determinations, including proposed
and mitigated DNSs

threshold determinations
"socioeconomic’ impacts
forest practices exemption

scoping
forest practices exemption

threshold determinations
nonproject proposals
forms

appeals

nonproject proposals
consultation and commenting
environmentally sensitive areas

EFSEC
substantive authority and mitigation

substantive authority and mitigation

agency SEPA policies and procedures
functional equivalence

integration, coordinating permit procedures
scope, content, timing of environmental review
EIS format

use of existing documents and supplements
appeals
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November 30 attorneys fees
drafting committee report on recommended rules
and statutory changes, including format,
definitions, etc.
rulemaking authority
public hearings on recommendations

December 13 approval of draft bill and rule recommendations
1983
June 20 approval of proposed rules and content of final report

OTHER COMMISSION PUBLIC MEETINGS AND HEARINGS

1981

September 1 Information meeting with state agencies

September 2 Informational meeting with environmental groups

September 3 Informational meeting with development community

September 4 Informational meeting with local government

1981

December 1 Full Advisory Committee meeting and panel discussion from
different interest group perspectives on SEPA

1982

December 16 Full Advisory Committee meeting on Commission

recommendations

1983

January 5 Public hearing in Seattlie at Port of Seattle

January 6 Public hearing in Olympia at Public Lands Building

January 18 Public hearing in Yakima at County Courthouse

January 25 Public hearing in Spokane at Public Health Center

This list does not include well over 100 meetings by the five Technical
Committees of the Commission's Advisory Committee (each of which had
numerous subcommittees), the Advisory Committee's Co-Chair Committee, the
Commission's Drafting Committee, and Commission Ad Hoc Committees assigned
to specific issues.
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ENGROSSED SUBSTITUTE SENATE BILL NO. 3006
State of uWashington 48th Legisiature 1983 Regular Session

by Committee on Parks and Ecology (Originally sponsored by Senators
Blueche| , Wwillifams, Fuller and Hurley)

Filed by Committee February 23, 1983, and ordered printed.

AN ACT Relating to environmental policys amending section 1.
chapter 290, Laws of 1981 and RCW 43.21C.037% amending section 6,
chapter 109, Laws of 1971 fX. sess. as amended by section 2, chapter
278, Laws of 1977 ex. sess. and RCW 43.21¢.060¢ amending section 4,
chapter 179, Laws of 1974 ex. sess. and RCW 43.21C.100%s amending
section 6, chapter 179, Laws of 1974 ex. sess. and RCY 43.21C.110¢
amending section 8, chapter 179, Laus of 1974 ex. sess. and RCW
£$.21C.1203'adding new sections to chapter 43.21C RCWE creating new
sectionsi recodifying RACW 43.21C.100% recodifying RCW 43.21C.105;
decodifying RCW 43.21C.070s decodifying RCW 43.21¢.200% decodtifying
RCW 45,21C.202% decodifying RCW 43.21C.204; repealing section 2,
thapter 84, Laws of 1979 ex. sess., section 2, chapter 2, Laws of
1980 and RCW 43,21¢.032% repealing section 3, chapter 179, Laws of
1974 ax. sess. and RCW 43.21C.085% repealing section 11, chapter 179,
Laws of 1974 ex. sess., section 107, chapter 151, Laws of 1979 and
RCW  43.21C.140% providing an effective datet and declaring an

emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTONS

NEW_SECTION. Sec. 1. There is added to chapter 43.21C RCW a new
section to be codified as RCW 43.21C.031 with the section heading of
“SIGNIFICANT IMPACTS” to read as followss

An environmentai impact statement (the detaiied statement
required by RCW 43.21C.030¢2)Ce)) shall be prepared on proposals for
legislation and other major actions having a probabile significant,
adverse environmental impact. Actions categoricalily exempt undervﬂcu
43.21C.110¢1)(a) do not require environments| review or the
preparation of an environmenta| impact statement under this chapter,

AN environmental inpac£ statement 1is required to analyze only
those probable adverse environmental impacts which are significant.
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Sec. 1

Beneficial environmental impacts may be discussed. The responsible
ofticial shall consult with aéfncios and the public to identify such
impacts and |imit the scope of an environmental impact statement.
The subjects |isted in RCW 43.21C.030(2)(c) need not be treated as
separate sections of an environmentsl impact statement. Discussions
of significsnt short-term and long-term environmental impacte,
significant irrevocable conmitments of natural resources, significant
alternatives including mitigation measures, and significant
environnental impacts whichk cannot be mitigated should be
consolidated or included, as applicable, 1in those sections of an
environmental impact statement uhere the responsibie official decides

they logically belong.

Sec. 7. Sectiaon 1, chapter 290, Lasws af 198F and RCW 4#3.21C.037
are each amended to read as followss

(1) Decisions pertasining tc applications for Class I, II, and III
forest practices, as defined by rule of the forest practices board
under RCW 76.09.050, are not subject to the requirements of RCW
43.21C.030(2)¢c) as now or hereafter amended.

(2) When the applicable county, city, or town requires a |license
in connection with any proposal invoiving forest practices (a) on
lands platted after Januery 1,.1960, (b) on lands being converted to
another use, or (c) on lands uﬁfch, pursuant to RCW 76.09.070 as now
or hereafter amended, aro/ not to be reforested because of the
{ikelthood of future convorsi;m to urban development, then the |ocal
government, rather than the " depertment ot natural resources, is
responsible for any detailed statement required under RCW
43,21€.030¢2)Cc).

(3) Those forest practices deterained by rule of the forest
practices board to have a potential for a substantial impact on the
environment, and thus to be Class IV practices, require an evailuation
by the department of natural resources as to whether or not a
detailed statement must be prepared pursuant to this chapter, The
ovaluat%on shai|! be made within ten days froms the date the department
receives the appiication. A Class 1V forest practice application
must be approved or disapproved by the department within thirty

calendar days from the date the department receives the application,
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Sec. 3

uniess the department determines that a detailed statement wmust be
made, in which case the appiication must be approved or disapproved
by the department within sixty days from the date the &epart-ent
receives the application, unless the commissioner of public t ands,
through the promulgation of a formal order, determines that the
process cannot be completed within such period. This section shall
not be construed to prevent any local or regional governmentas! entity
from determining that a detailed statement must be prepared for an
action regarding a Class IV  forest opractice taken by that
jovernmental entity concerning the land on which forest practices

will be conducted.

P ¥l > dn N &. Y p- Y <
((¥his--secvion—soheti-~coese tom=envat-en—dune-383-4983y-untess

o oy ey o N ry b ad L A 2 & - s -y ))
Atendec—hy=ten-for-en-odditionet-peried-oé-tiner

Sec. 3.” Section 6, chapter 109, Laws. of 1971 ex. sess. as
amended by section 2, chapter 278, Laws of 1977 ex. sess,. and RCW
43.21C.060 are each amended to read as followss

The policies and goals set forth in this chapter are
suppliementary to those set forth in existing authorizations of al|
branches of government of this state, including state agencies,
sunicipal and public corparations, and counties(( +=——pPROVEPED
HOWEVERY—~Fhe®)), __Any governmental action((y-—~neot——-requiring-=—g

tegirvinvive—deciniony)) may bo‘conditionod'or denied. pursuant to this

chapter ((onty—on—the-bowis—odt)): PRQVIDED, That such conditions or
mummwmwmmln

gqovernsental authority and incorporated into regulations, plans, or

codes which are form o appropria

legislative _body, in_the case of local government) ag possible bases

for_the exergise of aythority Rurivant _to this  chspter,  Such

designation__shall_ _occur at the time_specified by RCW 43.21€,120,
Such action may be conditioned only fo _mitigate specitic adverse
environmental impacts which are ((beek)) identified in the

enviraonmental documents prepared ((purscent~-co~-the)) ynder this
chapter ((ond))4__1333g_ggﬂgisigni_in‘li_gg stated in writing by the
((respons+b+'-ef§4eﬁo+-eé~¢he-cet+n9--govorn-oneo+--"'nerv--§n--fhe
eose--o#--eeun!ioc---4eh--o--popu+oQ+oﬂ-04--ovc-thon-sovoner-eheustnd
pcop+o-and--e+f+et---6!h--'-epopa+.o+on--ef—--ere~-thn--thérey-sevtn
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chousend—-peeptey~—such-econditions~or-deniets-nede-nore-then-one-yeasr
tron-Sepetraber-247-4937-ahat+-et+so-be-besed-upon-~potietes-~devetoped
br—ehc-appfopr+oto-+oco+-'ov'rn-0nco+—.«thor+er-ond-+ncorpor.§od~+ﬂtc
roso+nt4onav--rogu+oe+enav—-ord+noncos1-p+on91-or—ecdctf--in-eho-cooo
of~counties-with-a-popotation—et-+tess—than——-seventy--thousend--peopte
ond——e+Q+es—-.49"—-0-popn+cf+on&-o¢—-+os'-ehon-eﬁ+r17-sovon-thooscnd
pooa+91-sueh—oondétéons-of-dcﬂ+o+s--nd'-QOfo-eﬁtn--ehr'e--rocfs--ffo-
99peenber-é¥1-+9¥?-aho++-o+se—berb-sed-upon-pe++e+es-deve+oo'd-br-tho
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rese+ue+onsv-regu+aQéonst—ord4ntnvosv--p+tnst--or--eodeso---FROV§DEDv
FURFHERT—==FhaeT)) igio M m e e

reasonable and_capable of being sccomplighed, In_ order _to _deny a

n m d [ 8 The

proposal_would resuit_in_significant adverse impegts identified in_ o
i

or__supplementa im L r _under

this chapters and (2) reagonable mitigation measgurgs are insufticient

to mitigate the_identified impsct. Except for permits and variances

issued pursuant to chapter 90.58 RCW, when such a governmental
action, not requiring a legislative decision, is conditioned or
denied by a nonelected officisl of a local governmental agency, the

decision shall be appesiable to the legisiative asuthority of the

acting local governmental agency unjess that leqisiative suthority
formally _eliminates _such _appesls. Suych__asppeals _shall be in
accordance with procedures established for such appeals by the

legislative authority of the acting local governmental agency.

NEW _SECTIQON. Sec. 4. Thoré is added to chapter 43.21C RCW a new
section to be codified as RCW 43.21C.075 with a8 section heading of
"APPEALS" to resd as followss

(1) Because 2a major purpose of this chapter 1is to combine
environmental considerations with public decisions, any  appeal
brought under this chapter shall be linked to a specific governmental
action, The State Environmentai Policy Act provides a basis .for
challenging whether governmental action is in compliance with the
substantive and procedural provisions of this chapter, The State
Environmental Policy Act is not intended to create a cause of action
unrelated to a specific governmental action.
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Sec. 4

(2) uUniless otherwise provided by this sectiont

(a) Appeals under this chapter shall be of the governmenta|
action together with its accompanying environmental determiﬁations.

(b) Appeais ot environ-entql determinations made (or lacking)
under this chapter shalil be commenced within the time required to
appeal the governmental action which is subject to environmental
review.

3) If an agency nas ‘a procedure for appealis of agency
environmental determinations made under this chapter, such proceduret

(a) Shall not allow more than one agency appeal proceeding on a
procedural determination (the adequacy of a determination of
significance/nonsignificance or of a ftinal environmental impact
statement), consistent with any state statutory requirements for
appeals to locsl legislative bodies. The appeel proceeding on a
determination of significance/nonsignificance may occur before the
agency's final decisiom on a proposed action. Such am appeal shall
also be allowed for a determination of significance/nonsignificance
which may be issued by the agency after supplemental reviews

(b) Shall  consolidate appeal of procedural issues and of
substantive determinations made under this chapter (such as a
decision to require particular mitigation measures or to deny »
proposal) by providing for simultaneous appeal of an agency decision
on a proposal and any environmental deterwinations made under this
chapter, with the exception of the threshold dotor;inotion appes! as
provided im (a) of this subsection or an appeal to the Iéeol
legislative authority under RCMW 43.21C.060 or other applicable state
statutess -

(c) shatl provide for the preparation of a record for use in any
subsequent appeal proceedings, and shall provide for any subsequent
appea!l proceedings to be conducted on the record, consistent with
other applicable 1[aw, An adequate record consists of findings and
conclusions, testimony under oath, and taﬁbd or written transcr{pt.
An electronically recorded transcript will suffice for purposes of
review under this paragraph: and

(d) shall provide that procedural determinations made by _the

responsible official shall be entitled to substantial weight.
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(4) If a person aggrieved by an agency action has the right to
judicial appeal and if an agency has an appeal procedure, such person
shall, ?rior to seeking any judicis| review, use such procedure if
any such procedure is available, uniess expressiy provided otherwise

by statie statute. |
o k
¢5) RCwW 43.21C.080 establishes an optianal *“natice of acition”

I
procedure which, if used, imposes a time poriod. for app&aling
decisions under this chapter., Some statutes and ordinances contain
time periods for challenging governmental actions which are subject
to review under this chapter, such as various locai landl use
approvals (the "underiying governmental action”), This soction does
not modify any such time periods. This section governs u&oﬂ 2
judicial appes! must be brought under thiw chapter where ¥ “notice of
action™ is 'used. and/or where there is another time period which is
required by statute or ordinance for challenging the underiying
governmental action. In this subsection, the term "appeal®” refers to
a judicial appeal oniy.

(a) If there 1is a time period for appealing the underiying
governmental action, appeais under this chapter shall be commenced
within thirty days. The agency shail give official notice stating
the date and place for commencing an appeal. I[f there is an agency
proceeding undcr’lubsoction (3) of this section, the appeilant shall,
prior to commencing & judicisl appeal, submit to the responsibie
official a notice of intent ta ‘co-onco & judicial appeal. This
notice of intent shall be given within the time period for commencing
a judicial appeal on the underlying governmental action.

(b) A notice of action under RCW 43.21C.080 may be used. If a
notice of action is used, judicial appeais shall be commenced within
tﬁe time period specified by RCW 43.21C.080, uniess there is a time
period for appealing the underiying governmental action in which case
(a) of this subsection shall appiy.

(c) Notwithstanding RCW 43.21C.080C¢1), if there is a time period
for appealing the undorlying‘govorn-ontal action, a notice of action
may be published within such time period.

(6)(a) Judicial review of an appeal decision made by an agency

under RCW 43.21€C.075(S) shall be on the record, consistent with other
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applicable law.

(b) A taped or written transcript may be used. If a taped
transcript is to be reviewed, a record shall identify the |oéation‘on
the taped transcript of t;st{nony and evidence to be reviewed.
Parties are encouraged to designate only those portions of the
testimony necessary to present the issues raised on review, but if' a
party alleges that a finding of fact is not supported by evidence,
the party should include in the record all evidence releant to the
disputed finding. Any other party may designate additional portions
of the taped transcript relating to issues raised on review. A party
may provide a written transcript of portions of the testimony at the
party's own expense or apply to that court for an order requiring the
party seebing rewiew to pay for addéitionsl portions of the written
transcript.

(c) Judicisl review undor'tnis chapter shatl uithodt exception be
of the governmental action together with its accompanying
environmental determinations.

(7) Jurisdiction over the review of determinations under this
chapter in an appeal before an agency or superior court shall upon
consent of the parties be transferred in whole or part to the
shorelines hearings board. The shorelines hearings board shail hear
the asatter and sign the finel order expeditiously. The superior
court shail certity the final order of thovshpfolinca hesrings board
and s»id certified final order may oniy be appesied to an appeilate
court. |

(8) For purposes of this sectiom and RCW 43.21C.080, the words
“action”, “decision”, and ‘“determination” mean substantive agency
action inciuding any accompanying procedural deterlinlt{ons under
this chapter <(except where the word "action” seans “appeal® in RCW
43.21C.080(2) and (3)). Tne word “action” in this section and RCW
43.21C.080 does not mean a procedural determination by itself made
under this chapter. The waord “determination” includes any
environsental document required by this chapter and state or local
implementing rules. The word. "agency” refers to any state or lo?ll
unit of government. The word *“appeal" refers to adninistratide.

legislative, or judicial appeals.
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(9) The court in its discretion may award reasonable attorney's
fees of up to one thousand dollars in the aggregate to the prevailing
party, including a governmental agency, on issues arising out of this
chapter {f the court makes specific findings that the legal positiom

ot a party is frivolous and without reasonable basis.

NEW_SECTION, Sec. 5. There is added to chapter 43.21C RCW a new
section to be codified as RCW 43.21C.095 with a section heading of
“STATE ENVIRONMENTAL POLICY ACT RULES TO BE ACCORDED SUBSTANTIAL
DEFERENCE"™ to read as followst

.The rules promuigated under RCW 43.21C.110 shall be accorded

substantial deference in the interpretation of this chapter.

sec. 6. section &4, chapter 179, Laws of 1974 ex. sess. and RCW
43.21C.100 are esch amended to read ss follouss

4 (?}vcrﬂrhwvbresﬁbwoﬁh) ) Ihe legiglature may egtabiish
a councHl an environaental policy ( ( whieh-shett-be~-conposed——ot-~the
ucnbersbef-the-po++uv+on—eonefo+-h'of+nqs-beorﬁv

*he—-eocne++--sho++--be—-obo++'hod--tnd-—sho++—-oeos;—!o—e:ése-ot
nidnights-dane-30y-4976v--Fhe-guidetiner-estabtished=by-—-the-—counect+

pr+or-dte--n+dnﬁghﬁt-iuno—éev-’9761-sk-++—con!4nuo-fo-he-vo++d—ond-o+

oy Py

foree—and-etfectr-eneeptas-they—ere therestcer——anended--by==further

gn+ﬁo+Ants——pro-u+gtfvd—-bg-0@o-dopoffooac-o4-'ct+o'71-+n-'cccvd—-+fk

cnopee#—éﬁceb-novv

’

apd«-eht-obo+*sh-'nf-oﬁ-eho-vonncé+-on-0ua'—501-§9?61-'#+-po-or91
|

Aot cbon s B h b - é PPy -~ "
dueter~and-funetiteng=of—the~couRorr-ere=traniverreaTTy Tn¥ depertaent

of-=cotogy)) to_review and  _aggigt _in_ _the jeplementation _of _this

chapter.

Sec. 7. section 6, chapter 179, Laus of 1974 ex. sess. and RCW
45.21Cq110 are esch amended to read as follows and shall be given the
stctiod heading “CONTENT OF STATE ENVIRONMENTAL POLICY ACT RULES”?

Itishall be the duty and function of the ((eeumett)) department

gi..ssgigaza__nnisn__n1x__uxi11zz__nL2n21zQ__Lul:z._!:x:lenss__ex_xnz
gnvjroﬁgentnl policy _commissiont

|
(1# To adopt ((4ntedet++y)) and amend thereafter rules of

|
interprietation and implementation of this chapter (the state
environmental poiicy act of 1971), subject to the requirements of

Essa 3006 -8
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chapter 34.04 RCW, for the purpose of providing uniform rules and
guidelines to all branches of government including state agencies,

political subdivisions, public and municipal corporations, .and
counties. The propoged rules shal! be subject to full public

hearings requirements associated with rule promyigation, suggestions

fo "] ngidered _on their
merits, _and__the department shall have the authority and
responsibility for fyul| and aepropgrigte independent promyiggtion ang

adoption _of rujes, assuring congistency with this chapter as__amended

and__with _the pregervation of Rrotections afforded by this chapter,
The ruile making pouers authorized in this section shall include, but
sheil not be |imited ta, the fallowing phases of interpretation and
inplementationm of this chapter (the state environmental policy a;t of
1871)s |

(a) Categories of governmental actiaons which ((nermetty)) are not

to be considered as patential -oior agstions significantly atfecting

the quality of the environment ((es=wet+t-on-categories-os retions
ertupt-ére.—suoh-o+nss444009+on)). including categories pertaining to
applications for water right permits pursuant to chapters 90.03 'and

90.44 RCWw. Mwnmmummumgg

in_the rules_shall be limited te_those _types which are not __mpior

mmu-mmlmiumﬂxww

gotentjallz_g;g;ggsggggjgallz exempt _regyire gnvironmental review,

(b) Rules tor _criteris and procedures applicable to the

determination of when an act of a branch of government is a major
action significantly atfecting the quality of the environment for
which a detailed statement is required to be prepared pursuant to RCW

43.21C.030.

(e) R an rocedures applicable to the preparation of
detailed statements and other onviron-entll docyuments, includinq.but
not [imited to timin 1 nvironmental review, obtaining

comments, data and other information, and providing for and

determining areas of public participation which shall _include the

gcope and review of dratt gngjrongggggl impact s$tatements.

(d) Scope of coverage and contents of detailed Statements

-9~ Essa 3006
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assuring that such statements are simple, uniform, and as short as

practicables gstatements are requjred to analvze only reagonable

alternatives and probable adverse _environmentaj _impacts which are

sign n ] .

(e) Rules and procedures for public notification of actions takenm
and documents prepared.

(t) Definition of terms r§lavont to the implementation of this
chapter including the establishmgnt of a__list__of _eiements of the

environment, Analysis__of__environmental| considerations ynder RCW
43, ¢ m r ject jisted

elements of the _environment _(or_ _portions _thereof), The |ist of
elements ot the environment shajl congist of <the “natural® and
Thuilty _environmwent, The elements of the built environment shatl

on [+] [} ry a wa r r

schools, _fire _and police protection), trangportation, environmental

U a m ‘ n
shoreline use (including houging, _and 3 description of _the
relatjonships wi relin n ignations

including_population).

(g) ((Gaedetines)) Rules for determining the obligations and
pouers under this chapter of two or more branches of government
involved {in the same projeat signiticantly sffecting the quality of

the environment. '

"C(h) Methods to assure adeguate public awareness ot the
preparation and issuance of detailed statewments required by RCW
43.21€.030(2)Cc).

(i) To prepare ((guideténes)) rules for projects setting forth
the time |imits within which the governmental entity responsible for
the action shall comply with the provisions of this chapter.

(j) ((6uidetimes)) Ruies for utilization of a detsiled statement
for more than one action and rules jmproving environmental analvsis

of __nonproject proposals ' _and encouraging better interagency

goordination and integration between thisg ¢h n h

environmental lawg.

(k) ((Guideténes)) Ryies relating to actions which shall be

exempt from the provisions of this chapter in situations of

£SSB8 3006 =10~
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amergency.

1) | n nvironmentai ocymen in

planning_and_decisionmaking and the implementation of the_substantive
olicies d _re r _ i i i r resg. for
222231!.29935.5211-22225254

(2) In exercising its powers, functions, and duties under this
section, the ((eceumedt)) department mayt?

(a) Consult with the state agencies and with representatives of
science, industry, agricuiture, labor, conservation organizations,
state and local governments and other groups, as it deems advisables
and

(b) utilize, ta the fullest extent possible, the services,
facilities, and informationm Cineluding statistical informatian) ot
publiic and private agencies, organtzations, and individuals, im order
to avoid duplicstion of effort and expense, overlap, or confiict with
similar activities authorized by law and performed by established
agencies,

(3) Rules adopted pursuant to this section shall be subject to

the review procedures of RCW 34.064.070 and 354.04.080.

Sec. B, Section 8, chapter 179, Laws of 1974 ex. sess. and RCW
43.21€.120 are each amended to read as follouss

(1) All agencies of government of this state are directed,
consistent with rules and guidslines adopted under RCH 43.21C.110,
1gcluding any revigiong, to adapt rules pertaining to the integration
of . the policies - and procedures of tnis chapter (the state
enviraonmental policy act of 1971), into the various programss under
their jurisdiction far implesentation. Qesignation_of polices gynder
RCW _43,21€,060 and_adoption of ((ehe-intetat)) rules required under
this section shall take place not [ater than one hundred ((etweney))
eighty days after the effective date of rules and guideiines adopted

pursuant to RCW 43.21C.110, or_after the establishmeent of an_agency,

ichever r.

(2) Rules adopted by state 2gencies under subsection (1) of this
section shall be adopted in accordance with the provisions of chapter
34.04 RCW and shall be subject to the review procedures of RCW
34.04.070 and 34.04.080.

-11=- EsSsSB 3006
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3 At public and aunicipal corporations, political
subdivisions, and counties of this state are directed, consistent
with rules and guidelines adopted under RCW 43.21C.110, jncluding any
revigjong, to adopt rules, ordinances, or resolutions pertaining to
the integration of the policies and procedures of this chapter (the
state environmental policy act of 1971), into the various prograss

under their jurisdiction for implementation. pDegignation of policies

under RCW 43,21¢.060 and adoption of the ((4néede+)) rules required
under this section shall take place not later than one hundred eighty

Adays after the effective date of rules and guidelines adopted

pursuant to RCW 43.21C.110,__or after _the  establighment of the
e ‘ hev ha occur later.

(&) Ordinances or rogdlaéfodo adopted pricr to the effective date
of rules and guidel inem adopted pursusnt to RCW 43.271C.110 shatl

continue to be effective unti! the adaoptions of any new or revised

ordinances or regulations whigch mey  be reguired? PROVIDED, Ihag
revigiona reguired by this sectjon as a resuit of rule changes under

RCW 63,21C,110 are made withim the time |{imits specified by _this

section.

NEW_SECTION, Sec. 9. There is added to chapter 43.21C RCW & new
section to read as followss

The departeent of ecology shall conduct annuasf state-wide
workshops and pubrlisir ar annusi state environmental paiicy act .
handboak or supplement tc assist persons in complying with the
provisions of this chapter and the impiementing rules. The work shops
and handbook shall include, but not be |imited to, measures to assist
in preparation, processing, and review of environmental documents,
relevant court decisions affecting this chapter or rules adopted
under this chapter, legislative changes to this chapter,
administrative changes to the rules, and any other information which
will assist {n orderly implementation of this chapter and rules.

The department shall ,develop the handbook and conduct the
workshops 1in cooperation with, but not l[imited to, state agencies,
the association of Washington cities, the Washington asscociation of
counties, educational institutions, and other groups or associations
interested in the state cqviron-ental policy act.

ESSA 3006 -12~
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NEW_SECTION, Sec. 10. The following acts or parts of acts are
each repeaied:

(1) section 2, chapter: 84, Laus of 1979 ex. sess., section 2,
chapter 2, Laws of 1980 and RCW 43.21C.032%

(2) section 3, chapter 179, taws of 1974 ex. sess. and RCW¥
43.21€.0853 and

(3) Section 11, chapter 179, Laws of 1974 ex. sess., section 107,

chapter 151, Laws of 1979 and RCW 43.21C.140.

NEW _SECTION. Sec. 11. RCW 43.21€.070, 43.21C.200, 43.21¢.202,

and 43.21C.204 are each decodified.

NEW SECTION, Sec. 12. RCW 43.27C.100 s recodified as RCW
43.21C.170.

NEW SECTION, Sec. 13. RCW 43.21C.105 i3 recodified as RCW
43.21C.175.

NEW SECTION, Sec. 14. Section headings as used in this act do

not constitute any part of the |sw.

NEW__SECTION. Sec. 15. Sections 3 and 4 of this act appiy to
agency decisions and to lppoal'proccodinqs prospectively only and not
retrospectively. Sections 1, S, 6, 7, and 8 of this act may be

]
applied by agencies retrospectively.

NEW SECTION, Sec./c¥6. ['Bf any provision of this sct or its
application to any person or circumstance is held invalid, the
remainder of the act or the spplication of the provision to other

persons or circumstances is not affected.

NEW _SECTION, Sec. 17. (1) socfions 1, 2, and 4 through 16 of
this: act are necessary for the immediate preservation of the public
peace, health, and safety, the support of the state bgovirn-ont and
its existing public institutions, and shall take effect iomediately.

(2)Y sSection 3 of this agt shall take effect one hundred eighty
days after the remeinder of this act goes inta effect under

subsection (1) of this section. i
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the same as in this report (the state computer
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Appendix B
Commission on Environmental Policy June 1983
Chapter 197-11 WAC
PROPOSED SEPA RULES

PART 1 010-020 Preamble

PART 2 030-200 General Requirements

PART 3  300-400 Threshold Determination

PART 4 400-500 EIS

PART 5 500-600 Commenting

PART 6 600-700 Using Existing Environmental Documents

PART 7  700-800 SEPA and Agency Decisions

PART 8 800-1000 Definitions

PART 9 1000-1100 Categorical Exemptions

PART 10 1100-1300 Agency Compliance

PART 11 1300-1400 Forms

[Note to readers: The section numbers of the final

three Parts will be different when the rules are

printed in the Washington State Register, but the

content and order of the Parts and sections will be
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PART ONE PREAMBLE

WAC 197-11-010 Purpose of these Rules
WAC 197-11-020 Overview of the SEPA Process

WAC 197-11-010 Purpose of these Rules.

(1) The State Environmental Policy Act (SEPA) establishes a state environ-
mental policy and provides means for carrying out the policy.

(2) SEPA makes environmental protection part of the authority of every unit
of government (agency) in the state. SEPA is intended to help public officials
make decisions that are based on an understanding of environmental conse-
quences and take appropriate actions to protect, restore, and wenhance the
environment. The purpose of these rules is to tell agencies what they must do
to comply with SEPA’'s policies and procedures.

WAC 197-11-020 Overview of the SEPA Process.

(1) Information. This section is intended to help the reader and the general
public understand how SEPA works and what is in these rules. This section
broadly describes the SEPA process and is included for information purposes
only. This section is not regulatory and shall not be used to impose legal
requirements or responsibilities. Some cross-references are given in this
section to assist the reader. The regulatory requirements of these rules
begin in Part 2 beiow.

(2) Substantive Policy Mandate. SEPA s intended to help everyone make
better environmental decisions. SEPA contains broad, vyet specific substantive
policies and goals which apply to all actions of the entire state government.
(RCW 43.21C.020: RCW 43.21C.030(1).) SEPA works together with other laws
to accomplish its mandate. (RCW 43.21C.050: RCW 43.21C.060.)

(3) Procedural Mandate. The act requires all agencies (including local
governments but not the judiciary or state legislature) that take certain
actions to follow certain procedures to assure that appropriate consideration is
given to environmental factors and that the act's substantive policies are
carried out. (RCW 43.21C.030(2).)

(4) Environmental Significance. The act's procedural provisions distinguish
between actions that are likely to have "significant” environmental effects, and
actions that are not. (RCW 43.21C.030(2)(c); RCW 43.21C.031; RCW 43.21C-
.110.) Actions likely to have significant adverse impacts are analyzed in an
environmental impact statement (EIS).

(5) Threshold Determination. The environmental review process under SEPA
generally begins with a proposal by, or to, an agency {(197-11-945.) A “lead
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agency' has principal responsibility for implementing SEPA procedures.
(197-11-050.) The agency decides whether a proposal is likely to have a
significant adverse environmental impact, even if the proposal is designed to
improve the environment. (197-11-305 and 313.) The agency's decision is
called a threshold determination, because the agency must decide whether the
proposal's impacts would cross the threshold of environmental significance.
{See Part 3 of these rules.)

(6) Categorical Exemptions. Experience has shown that many proposed
actions -- or categories of actions -- are not likely to have significant adverse
environmental impacts, even though they may have some environmental impacts.
Rather than requiring agencies to review the potential impacts of every pro-
posal, SEPA requires, and these rules contain a list of, “categorical exemp-
tions". (197-11-320 and Part 9 of these rules.) |If a proposal falls within the
scope of a-categorical exemption, the agency is not required to prepare any
environmental documents on the proposal or on the agency's decision that the
proposal is exempt (RCw 43.21C.031; 197-11-310}. Categorical exemptions in
the rules do not apply, however, in certain circumstances (RCW 43.21C.110-
(1)(a); namely. to certain proposals in environmentally sensitive areas ({(197-
11-1125) or to certain proposals that include a series of categorically exempt
actions (197-11-060(4)(g)).

(7) Environmental Checklist. |f a proposal is not exempt, and if it is uncer-
tain whether an EIS is required, agencies use an “environmental checklist” to
identify environmental impacts and decide if the impacts are significant.
(197-11-325 and 1325.) Use of the checklist process also provides the means
to carry out the act's procedural requirements for proposals that are not
exempt and do not have significant environmental impacts.

(8) Determination of Significance/Nonsignificance. If an agency decides that
a proposal would not have a significant impact, the agency issues a determina-
tion of nonsignificance (DNS), and no EIS is prepared. (197-11-310 and 350.)
If an agency decides that a proposal would have a significant impact, the
agency issues a determination of significance (DS) or similar notice.
(197-11-310 and 360.) |If a proposal is not exempt and has some environmen-
tal impact, agencies may consider whether mitigation measures will reduce or
eliminate impacts. If so, agencies may issue a mitigated DNS (197-11-340).
An environmental checklist and DNS may document mitigation measures which
will sbe implemented. (197-11-340 and 350.)

(9) Scoping, Draft and Final EIS. If an EIS will be prepared, the agency
must decide what to put in it. The scope of an EIS means the range of
actions, alternatives, and impacts discussed in the statement (197-11-408
and 960). EISs must discuss a proposal's probable significant adverse
environmental impacts (RCW 43.21C.031; 197-11-440). The agency will
announce that an EIS is being prepared and invite agency and public comment
on its scope. The scoping process leads to a draft EIS, which is circulated
for a 30-day review and comment period. (See Parts 4 and 5 of these rules.)
After considering the comments and revising the draft EIS accordingly, the

agency issues a final EIS and waits 7 days before acting on the proposal
(197-11-460) .
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(10) Agency Decision. After considering the appropriate environmental con-
cerns and documents, along with other relevant factors, the agency may act
upon a proposal. SEPA does not require an EIS or other environmental docu-
ment to be an agency's only decisionmaking document. An agency may condi-
tion or deny proposals of applicants under certain rules (RCW 43.21C.060;
197-11-720). An agency may rely on the environmental documents of other
agencies to avoid duplication and delay. (197-11-640.) An agency must
supplement its environmental review under certain conditions (Part 6 of these
rules). Since a major purpose of SEPA is to link meaningful environmental
review with government activities, agencies must decide when and how best to
integrate the SEPA process with their existing planning and decisionmaking.
(See, for example, 197-11-055, 060, 670, 740.) Challenges or appeals to
agency SEPA compliance must be linked to a government action and be brought
in a timely manner. (RCW 43.21C.075; 197-11-750) .

PART TwWO GENERAL REQUIREMENTS

WAC 197-11-030 Authority

WAC 197-11-035 Definitions

WAC 197-11-040 Policy and Mandate

WAC 197-11-050 Lead Agency

WAC 197-11-055 Timing of the SEPA Process

WAC 197-11-060 Content of Environmental Review

WAC 197-11-070 Limitations on Actions During SEPA Process

WAC 197-11-080 Incomplete or Unavailable Information
WAC 197-11-090 Supporting Documents
WAC 197-11-100 Information Required of Applicants

WAC 197-11-030 Authority.

(1) These rules are issued under SEPA, which is chapter 43.21C of the
Revised Code of Washington. RCW 43.21C.110 specifies the content of these
rules. These rules are promulgated under the authority granted in RCW
43.21C.110 and are intended to administratively implement that statute. RCW
43.21C.095 requires that these rules be given substantial deference in the
interpretation of SEPA.

(2) These rules impose uniform requirements on all agencies. Each agency
must have its own SEPA procedures which apply to the agency's activities.
Agency SEPA procedures must be consistent with these statewide rules. The
effective date of these rules is stated in 197-11-1290.

(3) These rules replace the previous guidelines in WAC 197-10. Unlike the
previous guidelines, these rules apply to more than just the environmental
impact statement and related procedures.

(4) The provisions of the