Chapter 8

Prescribing Solutions: Regulatory Tools

8.1 Introduction

This chapter describes the regulatory tools that can be used to protect and manage
wetlands. It is intended to assist local governments in developing these tools. As with
plans and policies described in Chapters 6 and 7, developing regulations is an important
part of Step 2, Prescribing Solutions, in the four-step framework in a program to protect

wetlands (Figure 8-1).
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Figure 8-1. Developing regulations is part of Step 2 in the four-step framework discussed in
this volume (shaded box).

Although, regulatory tools are only one part of the package of solutions recommended to
protect wetland functions and values from future human impacts, they are usually the
“backbone” of any wetland protection program implemented by local government.

As described in Chapter 2, the Washington State Growth Management Act (GMA)
specifically requires that local governments adopt development regulations that include
the best available science to protect the functions and values of critical areas

(RCW 36.70A.172). These regulations are one of the primary means of implementing
the goals and policies in the land-use plans of local governments.

Historically, most local governments have relied upon regulation as the sole means of
protecting wetlands. A regulatory permitting component can, in fact, be very effective at
limiting some of the adverse impacts associated with new development (if based on an
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understanding of the scientific literature in Volume 1). However, the synthesis of the
science makes it clear that reliance upon a regulatory approach using case-by-case
decision-making at the site scale as the sole means of protecting wetlands will result in
loss of wetland functions. Wetland regulations are most effective in preventing direct
physical loss of wetland area and functions resulting from a change in land use, but
regulations that focus on the site scale are not effective in addressing the indirect and
cumulative impacts from larger-scale changes in landscape processes.

Using the information generated by landscape analysis described in previous chapters can
help in developing regulations that protect not only the functions of individual wetlands,
but protect some landscape processes as well. Although beneficial at larger scales, this is
best done at a sub-basin or subarea scale, where specific regulations can be developed to
prevent degradation of landscape processes and to target protection of connected habitats.

Section 8.2 of this chapter discusses several factors that should be considered when
establishing regulations, such as balancing predictability with flexibility, the expertise of
in-house staff to review wetland reports and permits, the assessment of risk, and the use
of a separate permit for critical areas vs. incorporating provisions for critical areas
throughout a jurisdiction’s code. Section 8.3 discusses the specific elements that need to
be addressed in local regulations, such as identifying wetlands, the applicability of
regulations and permitting schemes, regulated activities and exemptions, wetland ratings,
buffers, etc. The last section of this chapter (Section 8.4) briefly describes how to
monitor the regulatory aspects of a protection program.

Regulations target site-scale activities (e.g. clearing vegetation, disturbing the soil,
changing the movement of surface water and groundwater, and development together
with its supporting infrastructure) that can impact adjacent and nearby wetlands (see
Volume 1, Chapters 2 through 4). As discussed below and in Chapter 5 of this volume,
such activities also have the potential for altering landscape processes and impacting
wetlands not in the immediate vicinity of the alterations.

Important information is provided in appendices

Supporting information and additional detail on the topics discussed in this chapter are
provided in a series of appendices (8-A through 8-H), listed in the shaded box on the next
page. They contain examples of implementing language (e.g., for regulations, buffers,
wetland ratings, criteria for technical experts, etc.) and other information. Chapter 8 and
all of these appendices should be reviewed before a local jurisdiction decides to use any
of the recommendations in this document in its critical area regulations.
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Appendix 8-A. An Overview of Ways to Protect and Manage Wetlands synthesizes the
information available on what is needed to protect or replace wetland functions. The
discussion is organized by the three major groups of functions (water quality, hydrologic,
wildlife habitat) and by the different types of wetlands with other characteristics used in the
Washington State wetland rating systems (e.g., bogs, Natural Heritage wetlands, etc.).

Appendix 8-B. Recommendations for Wetland Language in a Critical Areas Ordinance
contains specific recommendations for ordinance language in a format similar to that used in
many local critical area ordinances. This appendix revises the wetlands regulatory code
language found in Appendix A of Critical Areas Assistance Handbook published by the
state’s Department of Community, Trade, and Economic Development (November 2003).

Appendix 8-C. Guidance on Widths of Buffers and Ratios for Compensatory
Mitigation for Use with the Western Washington Wetland Rating System provides
detailed guidance on buffers, ratios for compensatory mitigation, and other measures for
protecting wetlands that are linked to the Washington State Wetlands Rating System for
Western Washington-Revised (Hruby 2004b).

Appendix 8-D. Guidance on Widths of Buffers and Ratios for Compensatory
Mitigation for Use with the Eastern Washington Wetland Rating System provides
detailed guidance on buffers, ratios for compensatory mitigation, and other measures for
protecting wetlands that are linked to the Washington State Wetlands Rating System for
Eastern Washington-Revised (Hruby 2004a).

Appendix 8-E. Rationale for the Guidance on Recommended Widths of Buffers and
Other Methods for Protecting Wetlands explains the rationale for the recommendations
about buffers presented in Appendices 8-C and 8-D. It discusses why buffers of certain
widths are recommended for wetlands that perform functions at different levels or for
specific wetland types (e.g., bogs, etc).

Appendix 8-F. Rationale for the Guidance on Recommended Ratios for Compensatory
Mitigation to be Used with the Wetland Rating Systems explains the rationale for the
recommendations about compensatory mitigation ratios presented in Appendices 8-C and 8-
D. It describes how mitigation ratios should be established based on risk of failure and
temporal loss of functions, and can be further refined to reflect the category and type of
wetland.

Appendix 8-G. Widths of Buffers Needed to Protect Some Threatened/Endangered/
Sensitive Wildlife Species Associated with Wetlands lists the widths of buffers needed to
protect some of the wildlife species associated with wetlands. The species listed are the
Federal Candidate, Federal Threatened, Federal Endangered species, State Sensitive, State
Threatened, and State Endangered species found in Washington as of February 4, 2005.

Appendix 8-H. Hiring a Qualified Wetland Professional provides guidance on hiring a
professional to provide wetlands services such as delineations, functions assessments, permit
preparation, etc. It discusses the basic qualifications that should be considered by local
governments and provides suggestions for locating a professional.
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8.2 Issues in Establishing Regulations

Some of the key questions a local government should ask when establishing regulations
that protect and manage wetlands and their functions include:

e Has a landscape analysis been conducted and have plans, policies, and zoning
regulations been revised to reflect that information at the landscape scale?

e Are regulations the sole means of protecting wetlands, or are there (will there be)
non-regulatory approaches that will help in protecting wetland functions?

e How much is known about the types and extent of wetlands in the jurisdiction
and how they function?

e How well do the current zoning and critical area inventory maps incorporate
reliable information on where wetlands and other critical areas are located?

Generally, a regulatory program should aim to prevent any further loss or degradation
of wetland area or functions, thereby helping to maintain landscape processes as well.
However, realistically even a very stringent regulatory program will not completely
prevent all impacts to wetlands because some impacts occur as a result of land-use
changes distant from wetlands. As discussed in Chapter 2, Section 2.3.4, of this
volume, local government regulations may result in localized impacts upon, or even
the loss of, some critical areas. However, the overall plan for the resources should
result in no net loss of the value and functions of these resources within a watershed,
etc. Thus, as previously mentioned, it is important to complement a regulatory
permitting approach with planning based on landscape analysis as well as non-
regulatory elements (these are discussed in Chapters 6, 7, and 9 of this volume). The
following issues should be considered when establishing wetland regulations.

8.2.1 Balancing Predictability with Flexibility

One of the more common complaints about regulations is that they are either too
unpredictable or too inflexible. Generally, these two characteristics are at odds with one
another. A very predictable (prescriptive) approach provides clear, consistent standards
that applicants can rely on. However, such an approach may not allow for flexibility to
address site-specific or unique situations from the perspective of the resource or from that
of the landowner. On the other hand, a more flexible approach may fail to provide the
degree of specificity that allows applicants to have some certainty of the outcome early in
the process.

In developing or revising regulations, one must consider how to balance these two
competing needs. A balanced approach may set “sideboards” with criteria for selecting
within the range of allowable options or a general standard with criteria for deviating
from the standard. A more flexible approach implies more discretion on the part of local
staff and managers.
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8.2.2  Staff Expertise and the Role of Third-Party Review

As just mentioned, an important consideration in determining the appropriate regulations
is the capacity of local staff to exercise independent judgment in applying protection
standards, especially with a more flexible, less prescriptive approach. Flexibility requires
time on the part of staff that are well versed in wetland ecology and management in order
to make consistent and defensible decisions based on site- or situation-specific factors
(see Chapter 11 for more discussion). Many local jurisdictions cannot afford to have this
expertise on their staff and rely upon third-party review by a wetland professional who is
retained by the local jurisdiction (usually at the applicant’s expense), or through technical
assistance from state or federal agencies (see Appendix 8-H on hiring a wetland
professional).

8.2.3  Separate Critical Area Permit vs. Provisions
Throughout the Code

Although critical areas ordinances are most often used as the sole regulation for wetlands
and other critical areas, other code provisions may be directly relevant to the protection
and management of critical areas. Some jurisdictions adopt critical areas provisions that
establish a distinct permit that is required for any proposed activity within that type of
critical area or its buffer. Other jurisdictions place provisions for critical areas and their
buffers throughout their code, wherever consideration of impacts on critical areas is
appropriate. For example, language addressing wetland/buffer protection may be adopted
into clearing and grading regulations. (See Section 8.3.2 for more discussion.)

If a local jurisdiction decides to link wetland protection to other existing regulations and
permits (e.g., clearing and grading regulations), it should bear in mind the issues
described in the following sections (especially 8.3 and 8.3.2), as applicable.

8.2.4 Risk Management for Wetland Resources

In the end, the primary decision regarding the appropriate type and stringency of
regulations for protecting wetlands is one of risk management. The key question is: How
much risk of loss or degradation of wetland functions and values is reasonable given; 1)
what is known about the types of wetlands and their functions, 2) the types of land uses
and their impacts, and 3) what othe, complementary components of protection, including
planning based on landscape analysis and non-regulatory programs, are in place or will
be implemented? The scientific literature does not and cannot say what the appropriate
level of risk should be; it can only assess the potential consequences of this type of
decision. The final determination of the level of risk that is appropriate is made by
government at the local level. (Risk assessment is discussed in greater detail in Chapter
10 of this volume.)
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8.3 Important Elements of the Regulatory
Component of a Protection Program

The current general approach to wetland regulation at the local level can be summarized
as: Avoid - Buffer - Compensate. This means:

e Avoid direct impacts to a wetland or its buffer to the extent practicable by
allowing impacts only when there is no reasonable alternative

e Buffer wetlands from indirect impacts through the retention of adjacent
vegetated upland

e Compensate for unavoidable impacts by requiring the replacement of wetland
and/or buffer area and function through the restoration, creation, enhancement,
and/or preservation of wetlands and/or their buffers

This approach has been used in areas of the Puget Sound lowlands since 1984 and
throughout Washington for the past 10 years. With appropriate protection standards and
consistent implementation, such provisions can go a long way toward protecting wetland
functions and values that are not strongly linked to landscape processes. For those that
are affected by landscape processes, however, the review of the science in Volume 1
indicates that site-specific regulations alone will not protect all wetland functions.

Following is a discussion of the recommended key elements that should be addressed in
the regulatory component of any local government’s wetland program. For examples of
recommended code language for each of these elements, please refer to Appendix 8-B.

8.3.1 Designating, Identifying, and Mapping Wetlands

The GMA requires that local governments designate and protect critical areas including
wetlands (RCW 36.70A.170 and 172). The first step in regulating wetlands is to define
what is being regulated and specify how these areas will be identified. The GMA
provides the definition of wetlands and specifies how to identify and delineate them.

In designating wetlands for regulatory purposes, counties and cities are required to use
the definition of wetlands in RCW 36.70A.030 (20):

“Wetland™ or “wetlands” means areas that are inundated or saturated by
surface water or ground water at a frequency and duration sufficient to support,
and that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wetlands generally include
swamps, marshes, bogs, and similar areas. Wetlands do not include those
artificial wetlands intentionally created from non-wetland sites, including, but
not limited to, irrigation and drainage ditches, grass-lined swales, canals,
detention facilities, wastewater treatment facilities, farm ponds, and landscape
amenities, or those wetlands created after July 1, 1990, that were unintentionally
created as a result of the construction of a road, street, or highway. Wetlands
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may include those artificial wetlands intentionally created from non-wetland
areas created to mitigate conversion of wetlands.

Wetlands are subject to a local government’s regulatory authority if they meet the criteria
in this definition. The GMA does not allow flexibility in adopting a modified definition
of wetlands.

State legislation (RCW 36.70A.175) also requires local governments to use the
Washington State Wetlands Identification and Delineation Manual (WAC 173-22-080) in
implementing the GMA. The manual is used to identify the actual boundary of a
wetland. The manual is based on the 1987 Corps of Engineers wetlands delineation
manual and incorporates changes made by the Corps since 1987. Since the Washington
State manual and the Corps manual rely upon the same criteria and indicators for
hydrology, soils, and vegetation, proper use of either manual should result in the same
wetland boundary.

Having reliable information about the location and extent of wetlands in a local
jurisdiction is helpful to landowners and to regulatory staff. Reliable information
provides greater predictability for landowners and helps ensure that wetlands are
accurately identified for regulatory purposes. However, many local governments do not
have accurate maps of wetlands within their jurisdiction. Inventory maps that have been
checked on the ground can be time consuming and expensive to produce. Although field
inventories conducted by local governments are recommended, existing information can
be used to produce a useable, if less accurate, map of wetland locations.

Many local governments use a Geographic Information System (GIS) for decisions about
planning and land uses and can generate a useful wetland map by combining several
digital layers. The National Wetlands Inventory (NWI) can be combined with local soil
surveys to produce a map that shows the approximate location, extent, and distribution of
many (but usually not all) wetlands in the jurisdiction. The NWI was completed by the
U.S. Fish and Wildlife Service and the soil surveys by the Natural Resources
Conservation Service (formerly called the Soil Conservation Service). For many areas of
the state, the NWI and hydric soil maps are available in digital format.

Two other layers of information that are also useful are 1) the maps of Priority Habitat
and Species (PHS), generated from a database established and maintained by the
Washington Department of Fish and Wildlife, and 2) the Flood Insurance Rate Maps
(FIRMs), developed by the Federal Emergency Management Agency (FEMA). PHS data
help identify fish and wildlife issues associated with wetlands that might arise. The
FIRMs, although sometimes out-of-date, can be useful when used with other data,
particularly when seasonal or forested wetlands may not have been mapped in the
National Wetlands Inventory. Few FIRMs are currently digitized, but FEMA is in the
process of digitizing all FIRMs for use with GIS.
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Paper copies of FIRMs are available by calling toll-free 1-800-358-9616 or through the
FEMA website: www.fema.gov (click on “FEMA flood map store”). Digitized FIRMs
should be completed by around 2010 for the entire state but by 2008 for the urban
centers. At this time, there are only two jurisdictions in the state (Whatcom County and
the City of Anacortes) that have digital FIRMs that meet the current standards (i.e., GIS-
based digital maps).

When superimposed, all of these maps can serve as a useful starting point for identifying
the general location of areas that are likely to be wetlands in a planning area. However,
as already mentioned, local field-based maps are superior because of the potential
inaccuracy of the NWI and soil surveys, which are based on interpretation of aerial
photographs (some 15 to 20 years old). This makes the existence of some wetlands as
well as the extent of others hard to identify. Typically, the hydric soils maps have more
field verification than the NWI maps, although aerial photography is the main source of
information for both. In addition, wetland maps cannot replace the need for site- or
parcel-scale delineations when activities are proposed that might affect wetlands.

To ensure the protection of wetlands, the regulatory code should contain language that
clearly states that wetlands are to be regulated as they are defined in code and designated
on site, not as they are mapped during inventories. In other words, areas that meet the
regulatory definition of a wetland are regulated even if they are not mapped.

It is also important to understand how wetlands function and how they interact with
landscape processes when applying local regulations. See the discussions later in this
chapter and its appendices regarding wetland rating systems, as well as Chapter 5 for
information on landscape analysis.

8.3.2 Applicability of Regulations

The applicability section of a code clarifies what types of activities the code is intended
to regulate. There are two general ways in which protection measures for wetlands and
other critical areas can be triggered through codes: 1) wetland provisions are integrated
throughout various elements of the development code as applicable; or 2) a distinct
permit for a specific critical area (e.g., wetland) is required for activities that may
influence them. These two approaches are discussed below, along with a discussion of
code language that address applicability and the pros and cons of each. Regardless of the
approach selected to trigger the wetland protection, the code should, as mentioned
previously, require that a site reconnaissance be conducted to evaluate the
presence/absence of wetlands and their extent and to collect other information. This is
particularly important given the limitations of wetland inventory maps as discussed
above.
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8.3.2.1 Protection of Wetlands Triggered by Various Development
Permits

Measures used to protect wetlands or other critical areas can be initiated when any
development permit (e.g., a grading, rezone, building, subdivision, short-plat permit, etc.)
is required by the local jurisdiction. The code can be written to automatically allow the
wetland provisions of the code to be applied to a permit when the applicant submits it.
Thus, the law can be written such that the submittal of each development permit allows
staff to review and condition the application with the regulatory standards for wetlands
from the code.

Applicability language

Using this approach, the applicability section of the code should state that the critical
areas provisions of the jurisdiction apply to “any permitted activity if a wetland or its
buffer is present on the subject property, or the proposed actions could result in adverse
impacts to offsite wetlands and/or their buffers.” The language can specify that “all
development permits” are included, or the code can specify which development permits
trigger the critical area provisions. Such language makes it clear that any action within
the jurisdiction that requires a permit (e.g., grading, rezoning, building permit,
subdivision, etc.) will be subject to the protection measures in the critical areas code.

For example, some jurisdictions apply critical area provisions to all newly formed lots
created after the critical area provisions have been implemented or revised (i.e., the
applicability language cites the date of the adoption of the new provisions). The
jurisdiction can require that all short-plats and subdivisions abide by the new wetland
protection standards, and they may exempt single-family building permits from wetland
review for such new lots. This means that the new lots will have the required critical area
setbacks and buffers embedded into them, so the review of building permits for single-
family homes is not necessary to assure that they meet the provisions of the code.

This also means that lots that were created prior to implementation of the current critical
area standards (i.e., “grandfathered in”’) may not be subject to the new provisions (e.g.,
wetland rating, buffers, and setbacks, etc.) if it would deny all reasonable use of the
parcel. This is one means to address reasonable-use provisions when new standards
could possibly influence the use of an existing lot that was created under less restrictive
standards. Although this may seem like a lessening of regulatory standards, it is a
pragmatic approach to deal with the issue of reasonable use. This language also makes it
implicit that any proposal to create new lots (e.g., a short-plat or long subdivision)
requires implementation of the new standards.

Applicability language for development permits can also be modified to reduce the
threshold that triggers a permit (such as a certain acreage) to zero for actions that pose a
risk to wetlands and/or their buffers. For example, clearing of vegetation that falls below
a minimum square footage (threshold) established for a clearing and grading permit
would not trigger the requirement for the provisions for wetlands in the clearing and
grading permit. However, the applicability section of the clearing and grading code can
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readily be amended to note that, “There is a zero threshold for any activity which may
pose an adverse impact to wetlands and/or their regulated buffers; such activities will
trigger the requirements of a clearing and grading permit.” By this means, existing code
language can simply be modified to extend the provisions for wetland review and
conditioning to actions that would otherwise not trigger the underlying permit
requirements.

Pros and Con

A benefit of this approach is that no new permitting mechanism needs to be established;
review and conditioning for critical areas is linked directly to existing permit processes
that applicants are already familiar with. Many jurisdictions are already employing this
method in their codes, and thus major code revisions and changes in processes used to
review permits would not be required. Some development permits (e.g., subdivisions and
some rezones) trigger State Environmental Policy Act (SEPA) determinations that may
provide a mechanism for greater analysis and public input in the decision-making process
than a permit process that is for wetlands only.

Initiating critical area provisions through development permits requires coordination
between wetlands staff and the staff who condition and issue development permits (if
they are different people). Such coordination is needed to ensure consistency in the
provisions of approval for permits. The option of not having a separate wetland permit
may require additional review fees for fee-supported staff (as would a distinct wetland-
only permit), and may or may not require additional review time compared to a distinct
wetland-only permit. There is a risk that the timing of approving multiple permits may
lengthen the time required to process an applicant’s permit.

For an application to be subject to wetland review and conditioning, some type of
development permit (e.g., clearing, grading, filling, etc.) must be triggered. If no
development permit is required for an action, no wetland review process can be legally
initiated, unless the applicability language is modified as noted above.

8.3.2.2 Separate Critical Area Permit

A separate process for critical areas permits means that an applicant would be required to
obtain a separate and distinct wetland (or critical areas) permit whenever a wetland or its
buffer is located on the site of a proposed action. This is a distinct permit that would be
required in addition to any other development permit for a parcel. The applicability of
this permit is linked to the presence of the critical area or its buffer on a site. The
standards for when a permit would be required should be the same as the provisions for
the development-related permits, including zero thresholds for actions such as grading,
clearing of vegetation, or other physical alterations.

Applicability language

Code language can be drafted for a wetland permit that identifies the activities that trigger
the need to obtain the permit. The language would have to specify actions, development
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permits, and/or thresholds of actions that would trigger a review according to the
provisions of obtaining a permit. Unlike the previous option, this applicability section
would have to include all actions or thresholds that would trigger the wetland permit: In
the previous option, the applicability language of each existing development
permit/action is modified to include wetland provisions. A discussion and description of
suggested regulated and exempted activities follows in the Section 8.3.3.

Pros and Cons

Using a distinct wetland or critical areas permit involves many of the same issues
described for the first option. The advantage of a wetland-specific permit is that it allows
staff to clarify conditions of approval and perhaps, if the mechanism is established, to
provide clarity for monitoring and enforcement with wetland permits. If the jurisdiction
sets up a monitoring program, which is staffed to ensure that approved wetland permits
are tracked and the conditions implemented, then a wetland-specific permit could
facilitate such tracking and response.

A wetland-specific permit requires wetland staff to coordinate all conditions from all
development permits for a particular project to ensure consistency for wetland protection.
A wetland-specific permit could possibly result in higher permit and review fees. It
should be assumed that a jurisdiction would either hire technical staff to implement a
distinct permit program, or require an applicant to pay for review/conditioning of a
permit by a third-party professional. The fee structure of the jurisdiction would
determine whether fees would be higher for processing a wetland-specific permit
compared to that needed to cover processing of multiple permits when protecting
wetlands through the previous option.

There is a risk that the timing of approving multiple permits may lengthen the time
required to process an applicant’s permit. However, in a worst-case scenario, it is also
possible that wetland staff may get backlogged in the case of wetland-only permits, in
which case other development permits may be approved and issued before it. (The state
law requires a 120-day “clock” for local permit review.)

8.3.3 Exempted Activities, Allowed Activities, and
Exceptions

Critical areas ordinances are adopted to protect wetlands and their functions from the
many types of activities that can adversely impact them as described in Volume 1.
Therefore, local governments should regulate all activities with a potential to affect the
functions of a wetland and its buffer. At a minimum, it is important to regulate all
activities that would directly impact a wetland and its buffer such as filling, draining,
excavating, clearing, flooding, and tilling. Other activities that should be included are
herbicide application, stormwater discharges, and water diversions and withdrawals.

However, some activities pose little threat to wetlands and can be exempt from regulatory
review or can trigger a lower level of review. Exempt activities should be limited to
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those that will not have a significant impact on a wetland’s structure and function
(including its water, soil, or vegetation) and those which are expected to be very short
term. Local governments should, however, also consider the cumulative impacts from
exempted activities.

The scope, coverage, and applicability of a critical areas ordinance should capture the full
range of activities that are detrimental to wetland functions. Therefore, exemptions
should be supported by the scientific literature and be carefully crafted to minimize the
potential for adverse impacts. Likewise, a local government should not assume that an
exemption is appropriate in the absence of science to refute the exemption. The language
should clearly state whether a given exemption is from applicable standards in the code
or whether it is exempt from needing a permit but still must comply with the code.

The types of activities that are excluded from wetland regulation are grouped in to three
categories in the example code provided in the Critical Areas Assistance Handbook,
Appendix A (Department of Community, Trade, and Economic Development (CTED)
2003). They are exempted activities, allowed activities, and exceptions. These three
categories allow varying degrees of activities or uses either without review, or in a way
that avoids the regulations associated with critical areas, as explained in the following
paragraphs.

The first category, exempted activities, are those activities that are excluded from critical
areas regulations on the premise that they would have little or no effect, or that the
activity is an emergency and delay of the action could result in threats to public health or
safety. In addition to emergencies, these activities can include passive outdoor activities,
forest practices regulated by the state, as well as specific operation, maintenance, or
repair activities.

Allowed activities comprise the second category and are those activities that, due to other
regulations or previous reviews, are unlikely to result in critical areas impacts. Since
these activities are not exempt, the wetland standards continue to apply and the
underlying permit could be conditioned to ensure that the activity complies with critical
areas protection.

The third category, exceptions, are granted in limited circumstances where a reasonable
use permit is issued to only allow the minimum “reasonable” use of the property and
avoid a constitutional taking. Refer to Section X.10.150 of CTED’s example code
provisions for additional guidance on reasonable use exceptions.

The section below discusses the types of activities that are often considered as
exemptions in critical area regulations and how they may apply to different types of
wetlands. For each, we discuss the relevant scientific findings and provide
recommendations for how they should be treated.

e \Wetland size

e Size of minimum wetland impact
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e Isolated wetlands

e Wetlands that are designated as prior converted croplands
e Irrigation-induced wetlands

e Clearing, grading, and placement of fill

e Ongoing agriculture

e Conversion of wetlands to new agriculture

e Conversion of agricultural lands to other uses

e Removal of noxious weeds

e Forest practices and conversions

e Removal of hazard trees

¢ Non-compensatory restoration and enhancement
e Stormwater management and wetlands

e Emergency activities

8.3.3.1 Wetland Size

While recognizing that local governments have to make difficult choices about where to
expend their efforts, we do not believe it is appropriate to recommend a general threshold
for exempting small wetlands in Washington because the scientific literature does not
provide support for such a general exemption. Volume 1 (Chapter 5) documents the
relationship between the lower levels of protection afforded to small wetlands and the
resulting fragmentation and increase in distan