MEETING SUMMARY



MTCA Policy Advisory Committee

October 10, 1995

12:30 p.m. - 5:00 p.m.

Tacoma World Trade Center

3600 Portland Avenue

Tacoma, Washington





PURPOSE OF MEETING



To hold the fifth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the “MTCA Study Bill.”



The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are generally described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.



The main objectives for the October 10 meeting of the PAC were to hear reports from the risk and independent cleanups subcommittees; to present a summary of the remedy selection process under MTCA and identify issues related to remedy selection; and to form a third subcommittee to address Remedy Selection.



AGENDA OVERVIEW



The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Seventeen of twenty-two members were in attendance; two members were not represented by an alternate.  A list of meeting attendees is attached.



Pat Serie, of EnviroIssues, was introduced as the new meeting facilitator, supported by Cathy Buller and Amy Grotefendt.  She provided an overview of the meeting agenda and described expected outcomes for each section.



PRESIDING OFFICER’S REPORT



Dan Ballbach included the following information in his report:



Dan noted that there have been some administrative problems related to distribution of materials and subcommittee meeting notification.  He apologized on behalf of the Committee.  Every effort will be made to ensure that communication is provided in as timely a manner as possible.  Dan also distributed copies of  a letter sent by Gerald Pollet, alternate PAC member.  Gerald emphasized in verbal comments the need for ensuring that people get adequate notice of meetings, and sufficient time to review written materials, and to be attentive to the fact that these are open public meetings.  Dan reminded attendees that the workplan adopted by the Committee contains meeting dates, that alternates and members should take care to communicate with each other, and that the goal will be to exceed the minimum requirements for open public meetings.



Two more subcommittees will be formed:  Remedy Selection, headed by Rod Brown, and a subcommittee on Implementation.  Dan emphasized the need to move ahead with subcommittee work, and to recognize the interrelationships of issues identified by different subcommittees.  He reminded the Committee that its December 15 goal is to identify issues and a structure for their resolution, but not to resolve them.  As the Committee gets further along in the work schedule, he anticipates that joint subcommittee meetings will be held to address issues of interest to several subcommittees.



Sharon Metcalf asked for clarification of subcommittee objectives beyond issue identification.  Dan responded that the PAC needs to discuss and agree on a strategy for defining priority issues, and the suggested schedule and approach for further study of the issues.  If possible, this information should be included in the October 24 subcommittee products. 



PAC members are encouraged to provide Dawn Hooper with their e-mail address if they are interested in receiving meeting notes and other available PAC materials electronically rather than through surface mail or in otherwise communicating via e-mail.



GENERAL ANNOUNCEMENTS



Attendees were reminded that the scheduled briefings and tours on the Brownfields issue are scheduled for Monday, October 16 from 10:00 am to 4:00 pm, beginning at the Port of Seattle.  Due to the uncertainty of whether the legislature will be in session on Monday, it was suggested that attendees contact Gary Wilburn’s office to confirm that the work session would occur.



RISK ASSESSMENT SUBCOMMITTEE BRIEFING



Julie Wilson provided an overview of the Risk Assessment Subcommittee’s Draft Issue Paper, dated October 9, 1995 (copy attached).



Julie noted that the issues had not been prioritized or screened.  Issues listed are interrelated but independent; therefore, subcommittee members were not yet comfortable prioritizing them.  Julie noted that 30 to 40 people are interested in the work of the subcommittee.  



Julie explained that the subcommittee recognizes that overlap exists between interests of the Risk Assessment Subcommittee and other subcommittees regarding total petroleum hydrocarbon (TPH) issues, but that the  Risk Assessment Subcommittee feels it is important to retain this topic as an issue for their consideration.  

Julie presented an overview of the seven issue categories identified in the draft issue paper, and briefly reviewed some of the explanatory information contained in the issue paper.  The seven issue categories are as follows:



Who/what should MTCA protect?

What is the appropriate level of protection?

What is an appropriate point of compliance?

What methodology should be used in risk assessment under MTCA?

What exposure assumptions should be used in risk assessment under MTCA?

How should risk management be done under MTCA?

What is an appropriate administrative burden and/or transaction cost conducting risk assessment under MTCA?



Julie then took questions and comments from PAC members.  Comments on suggested wording changes and additional issues are noted below.  



General comment:  Committee members emphasized the importance of maintaining neutral, nonjudgemental issues statements.



Suggested new issue category #8:  How should public values be included in risk assessment?  What is the appropriate avenue to ensure that effective risk communication occurs?



Add to issue categories #6 and #7:

Risk communication to the public

Institutional controls

How effective are deed restrictions over time?

How are deed restrictions tracked over time?

How should risk levels and restrictions be addressed?



Add to issue category #5:

How should restricted versus unrestricted use be used when making exposure assumptions?

How should we determine potential future uses?

Consider sampling questions:  types, quality, quantity of samples



Dan Ballbach noted that it may be impossible to fully consider 25 or more separate risk assessment issues (in the seven draft issue categories) during the course of the PAC’s work through the next year.  Higher priority issues should be highlighted to assist the Committee in selecting priority issues for consideration in the coming year.  Other issues may be noted but deferred for later consideration.  



Julie emphasized that no topic will be dropped from consideration during subcommittee meetings, and that all issues will be brought to the full PAC for consideration at their next meeting.



Any additional comments on the Risk Assessment Subcommittee Draft Issue Paper should be submitted to Julie by next Tuesday, October 17.  Julie will fax changes to the subcommittee on October 18.  



The next Risk Assessment Subcommittee meeting will take place on Friday, October 20, 1995 from 8:00 to 10:30 am.  The location of the meeting will be at the World Trade Center Building in Tacoma, in the Vending Room (next to where the October 10 PAC meeting occurred).  The subcommittee meeting will focus on issues identification and developing a suggested approach to prioritizing issues, in preparation for the October 24 PAC meeting.



INDEPENDENT CLEANUP SUBCOMMITTEE BRIEFING



Sharon Metcalf provided an overview of the Independent Cleanup Subcommittee’s Draft Issue Paper, dated October 10, 1995 (copy attached).  Sharon noted that the issue paper was drafted with an effort to present issues in a neutral fashion.



Sharon indicated that she feels that fundamental policy questions need to be addressed first, before moving on to consideration of the subcommittee’s draft issues:  What proportion of toxics cleanup sites should be handled as independent cleanups, and what proportion should have agency oversight?  Should as many sites as possible be independent cleanups?  If not, what are the limits for determining how cleanups should be handled?  In other words, what should be the scope of the independent cleanup program?



Mary Burg responded that much of this can be addressed through an iterative process.  The PAC can first examine how effective the cleanup program is, and then that information can be used to decide whether and how the program should be revised.  Ultimately, the questions Sharon posed may be better addressed after the PAC study process, rather than before.



Sharon then presented an overview of four broad objectives, or issue categories, and related subissues presented in the Independent Cleanup Subcommittee’s Draft Issue Paper.  The paper includes a brief discussion of the issues and potential action approaches.  The four issue categories are as follows:



Evaluate the effectiveness of the independent cleanup program.

Seek opportunities to improve the quality of independent cleanups, as measured by the mandates of MTCA.

Assure appropriate public awareness or involvement at independent cleanup sites.

Improve the way the independent cleanup process works for PLPs.



Sharon then took questions and comments from PAC members.  Comments on suggested wording changes and additional issues are noted below.  



General Comment:

Oversight is important to many parties, not just throughout the toxics program, i.e., land use decisions should be subject to public scrutiny and oversight.

Public involvement in independent cleanups is an issue.



Objective 1, Issue 1b, Objective 2, Objective 3:

State issues as questions and neutralize.  Avoid assumptions.



Objective 1, Issue 1a:

Clarify whose resources the issue is discussing.



Objective 1, Issue 1b:

Change to include discussion of effects on present and future site users, not just owners.



Objective 1, Issue 1b, Objective 3:

As stated, these reflect an unproven assumption that human health is being impacted.

	

Additional comments on the Independent Cleanup Subcommittee Draft Issue Paper should be submitted to Sharon by next Tuesday, October 17.    



The next Independent Cleanup Subcommittee meeting will take place on Thursday, October 19 at 2:00 p.m.  The location of this meeting will be at the offices of Keller Rohrback, 1201 3rd Avenue, Suite 3200, Seattle.  The meeting will focus on raising any additional issues and developing a suggested schedule, approach, and issues prioritization, in preparation for the October 24 PAC meeting.



Additional discussion followed, regarding subcommittee and PAC prioritization of all issues for consideration:  



Mary Burg noted that it is important to determine the sequence of issues to be tackled in 1996, and then consider how to tackle them.  She referred to this as a work plan format for the December 15 report, including determining what resources need to be allocated to support the PAC’s work if necessary.  The group may ultimately decide to ask for continuing authorization to consider additional issues after the January 1997 completion date.  



Mike Sciacca asked that the PAC only prioritize those items that can be studied within the planned timeframe (95/96).  



Dan Ballbach commented that, once the subcommittees have listed all the possible issues for a given category, they can also develop recommendations for the full Committee for grouping, prioritizing, and/or cutting the issues.  The focus of prioritization should be on questions which are most important to the continuing workability of the MTCA statute and program.  



Len Barson emphasized that issues shouldn’t be entirely dropped from consideration, and may return later if it becomes clear that priorities change.  

Rick Griffith noted that detailed methodology debates could be deferred, leaving the PAC free to focus on the substance of legislative amendments as necessary.  This would allow later consideration of changes through the rulemaking process.  



Jody Pucel asked that the subcommittees indicate which issues will require further study, and suggest how that study may be accomplished.  



Subcommittee meetings occurring between now and the next PAC meeting (October 24) should focus on prioritization of issues, and suggested schedule and approach for study of the issues.



Certain issues may be appropriate for Science Advisory Board consideration.



“REMEDY SELECTION 101”



A panel comprised of Rod Brown, Lynn Coleman, Hank Landau, and Curtis Dahlgren presented a summary of the history of remedy selection and current policy and implementation of remedy selection under MTCA.  



Rod Brown prefaced a basic overview presentation on the remedy selection process with some comments:



Public complaints about risk assessment methods and the effectiveness of cleanup levels are often really about remedy selection.  Remedy selection doesn’t just involve purely technical issues, but also involves value judgements inherent in the process, for example, what weight or value is given to remedy cost vs. protectiveness. 



As developed, MTCA calls for remedy selection based on protectiveness as an overriding consideration.  

Cost must be considered, but only as a secondary issue related to how to achieve adequate protection.  MTCA doesn’t say anything about how to weigh cost against protectiveness or other values.  

Permanence is an important value, but again is not a determining value in remedy selection.  

Conservatism is another relevant value:  MTCA calls for protection of the individual, not a population, neighborhood, or community.  This directive for protection of the individual has driven the selection of cleanup levels and remedies.



None of these considerations were clearly identified or weighted when MTCA was first developed.  There was no consideration of how to determine which factor gets which weight at which time.  Rod’s personal interest is in revising MTCA to clearly state which values to maximize, and how to weigh considerations when different values compete with each other during remedy selection.



Lastly, Rod noted that Brownfields issues are being included in the remedy selection discussion for now, but that they may be reassigned in the future,  as appropriate.  



Lynn Coleman, from Ecology’s Toxics Cleanup Program, presented a summary of the remedy selection process and MTCA regulations defining how remedy selection is accomplished.  Key points are summarized below:



MTCA established a site-by-site decision-making process to determine cleanup requirements.  Two steps are involved: 1) develop cleanup levels and 2) select the remedy.



Cleanup levels define: 1) concentrations that are protective of human health and the environment under MTCA, 2) volume of material that must be addressed in some way, and 3) the volume of material that must be removed if there are to be no long-term monitoring or institutional controls.  Determination of cleanup levels is relatively inflexible and well defined in the rule.



Action levels address the material that must be remediated or contained with a specific technology or engineering control.  Determination of action levels and other parts of the selection of remedy are very flexible and not well defined in the rule.  Several methods have been used to date to make this evaluation.



Ecology, by statute, is to give preference to permanent solutions to the maximum extent practicable.  This evaluation includes looking at: protectiveness; effectiveness; reduction of toxicity, mobility and volume of hazardous substances; ability to implement a technology or remedy; cost, and public concerns.  It involves evaluation of a technology hierarchy.



Language on selection of remedy is in the MTCA rule (WAC 173-340-360).



Lynn also reviewed a handout providing general summaries of predominant types of cleanup sites in Western and Eastern Washington; differences in the percentage of private vs public PLPs, and percentage of cleanup concerns related to human health, the environment, or both.



Dr. Hank Landau, of Landau Associates, Inc., presented additional information on MTCA regulations addressing remedy selection, and provided examples illustrating differences in terminology and approach.  Among the points emphasized by Hank during his presentation:



Remedy selection can be described as the effort to break the chain of connection between a contaminant source, pathway and receptor.



Issues to be balanced during remedy selection include those listed below (these are not necessarily mutually exclusive):

Flexibility vs. predictability/consistency

Permanence vs. cost-effectiveness, and

Risk reduction vs. risk causation.



When considering cleanup levels, there is little flexibility and cost is not a consideration. When considering cleanup actions, there is greater flexibility and cost is a consideration.



Cleanup levels (many possible contaminant concentrations) differ from cleanup action levels (lower concentrations than cleanup levels, but above background contaminant concentrations).



Compliance with cleanup standards is not the same as permanently attaining cleanup levels.  



There are a number of possible variations in remedy selection and effectiveness, for example:

Degree of protection for various cleanup levels vs. cost of remediation,

Onsite risk, remedial activity risk, and net risk with varying cleanup levels and cost of remediation,

Differing approaches to the scope of study for contaminated site engineering vs. non-contaminated site engineering, and

Risk of remedy failure vs. time following remediation.



Curtis Dahlgren, of Ecology’s Toxics Cleanup Program, presented an overview of Ecology’s Brownfields initiative:  policy changes, regulatory changes, and statutory changes undertaken by Ecology from 1991 to the present, in an effort to better address Brownfields concerns.  Curtis briefly reviewed proposed and final changes dealing with the following issues:



Prepaid cleanup oversight, 

Right of contribution to cleanup costs, 

Independent remedial actions, 

Prospective purchaser agreements (proposed and final changes), 

Permit exemption,

Integration of SEPA and MTCA processes,

Lender liability,

Definition of industrial properties (proposed changes), and 

Ground water plume policy (proposed changes).



REMEDY SELECTION ISSUES IDENTIFICATION



PAC members provided a preliminary identification of remedy selection issues.  They are summarized in an attachment to these meeting notes.  These ideas will be incorporated into a draft issue paper to be developed by the Remedy Selection Subcommittee for presentation at the October 24 PAC meeting.



Several committee members asked for cost data for various remedy alternatives, including operating and maintenance costs.  Dan Ballbach suggested that the consulting community may be able to help generate this data.



REMEDY SELECTION SUBCOMMITTEE



Rod Brown accepted the chair position and requested members for the Remedy Selection Subcommittee.  Additional comments on issues for consideration by the Remedy Selection Subcommittee should be relayed to Rod Brown by Tuesday, October 17.  



The first Remedy Selection Subcommittee meeting will take place on Tuesday, October 17 at 10:00 am.  The location of the meeting will be at Rod’s office, Morrison and Foerster, 1911 Second Avenue, Suite 2200, Seattle.  The meeting will focus on development of a draft issue paper for presentation at the October 24 PAC meeting.  A second Remedy Selection Subcommittee meeting has been scheduled for Tuesday, October 31, at 1:00 pm at the same location.



PUBLIC COMMENT



No additional public comment was received.



NEXT MEETING



The next PAC meeting will be held Tuesday, October 24, 1995, at the City of Tacoma Department of Public Works, Central Wastewater Treatment Facility, Sewer Transmission Building Conference Room.  The address is 2201 Portland Avenue, Tacoma.



Meeting adjourned.



Meeting Materials Provided as Handouts:	



1995 MTCA PAC Meeting Schedule

Map to City of Tacoma Dept. of Public Works, Central Wastewater Treatment Facility

Risk Assessment Subcommittee Meeting Summary, October 4, 1995

Risk Assessment Subcommittee Draft Issue Paper on Risk Assessment, October 9, 1995

Independent Cleanup Subcommittee Draft Issue Paper, October 10, 1995

Memo Dated July 29, 1993:  “Cleanup Standards vs. Selection of Remedy,” Author:  Lynn 	Coleman, Ecology, Toxics Cleanup Program

Memo Dated January 12, 1995:  “Action Level Determinations,” Author:  Lynn Coleman, 	Ecology, Toxics Cleanup Program

Handout from Lynn Coleman, Ecology, Toxics Cleanup Program:  General Summaries of 

	Cleanup Statistics and Remedy Selection Issues

Handout from Dr. Hank Landau, Landau Associates, Inc.:  MTCA Remedy Selection 	Presentation

Handout from Curtis Dahlgren, Ecology, Toxics Cleanup Program:  Overview of Ecology’s 	Brownfields Initiative



Attachments:

Risk Assessment Subcommittee Draft Issue Paper

Independent Cleanup Subcommittee Draft Issue Paper

Preliminary Issues Summary for Remedy Selection

List of Meeting Attendees



�PRELIMINARY REMEDY SELECTION ISSUES



The following is a unedited list of questions or issues generated by the PAC during the October 10 PAC meeting.  Comments raised by the public are noted as well.



Should project managers have power to determine adequacy of cleanup?



Should some cleanup actions be taken which satisfy checklist requirements, but do not necessarily protect human health and the environment?  



Pick types of sites/remedies and provide representative examples of remedies

Hydrocarbons - high level

Hydrocarbons - low level

Organics

Metals



Is there appropriate legal authority for remedy selection and consideration and selection of alternatives as MTCA currently operates?



Does MTCA continue to give preference to permanent remedies?  Should that continue?  Should MTCA prefer certain technologies?



Should permanence be an aspect of protection?



Should there be a de minimus cleanup level?



Examine effectiveness of achieving cleanup through containment and institutional controls.  



Revisit and re-examine Ecology's relevant guidance documents to consider potential departure from MTCA (e.g., prepayment of oversight costs, are special deals being cut?).  How well are the guidance documents working?



Examine the impacts of permit exemptions on public involvement and community oversight.



Examine permanent contaminant level reduction versus permanent reduction of risk. (Mike Gillet)



Should dealing with area-wide contamination through remedy selection be streamlined?



What are the implications of  enforcement policy on remedy selection and implementation, and impacts on downstream land owners and habitat?  What is the implication of ground water policy on willingness to do a voluntary or involuntary cleanup?



Can the implementation of engineering solutions be changed to effect the exchange of information; agency dissemination; brain trust; databases; education process; conferences; ROD distribution; and publications?



Address assumption that petroleum contamination can only be dealt with in one way (Method A).



What is the role of biodegradation as a cleanup remedy?  



By what date/time should a remedy accomplish its end?  How well should a remedy do its job?



What is the opportunity for public review while ongoing cleanup is occurring?  Can the public review what is occurring and how effective it is?  (Include co-lead or federal lead sites in this discussion)



Are there agency preconceptions about remedies that should be stated before the RI/FS is complete?



How open is Ecology to considering innovative remedies?  If there are no in-house experts on a given subject, how and when should Ecology go outside for review assistance?	



Should regulations be more explicit and require calculation of net risk considerations?



To what extent are presumptive remedies used?



What are the pros and cons of innovative remedies?



How can MTCA best deal with comparing risk to on and off-site  receptors?



How should long-term recordkeeping be handled by Ecology?



Is it appropriate to write off certain portions of a problem concerning groundwater and DNAPLs?



Consider effectiveness of interim remedial actions vs. RI/FS action plans/process.



Consider how much impact is created by creating a specter of liability (i.e., Brownfields analogy to downgradient property owners and disincentives to lenders and property owners based on potential enforcement action, whether or not it's carried through).



Should the scope and status of liability issues be clarified?



Clarify what are the appropriate institutional controls and remedies, and how effective they are in both the short and long term.  Discuss whether there should be a process to chart their effectiveness.

How is the prospective purchaser policy implemented, and is it effective?



Should there be protections to ensure property/responsibility will be dealt with?



Brownfields -  What issues are looked at and how are they dealt with?  Determine the breadth and scope of the issue - how big is it?



Should we be thinking about issues beyond Ecology's authority (e.g., environmental justice)?  Look at examples from elsewhere.



Does remedy selection  raise inherent contradictions?  Are you creating more Brownfields?  How do you reconcile competing interests?



Look at public/private remediation partnerships.



How can other key entities involved in Brownfields issues become involved with tax incentives, land use, etc.?



Does how Ecology defines “Facility” and how does it influence remedy selection?



Should public involvement needs and opportunities be spelled out from the beginning of a cleanup process, i.e., starting with site investigation? (Doris Cellarius)



Consider which issues are really implementation, not remedy selection.



What is the appropriate definition of substantial and disproportionate cost?  What is the  process/guidance for how to discuss this?  Potentially look to consultant community and nationally existing data on established costs of alternative remedies for this discussion.



Should operation and maintenance costs be included in consideration of costs during remedy selection? (Doris Cellarius)



How should MTCA chose a technology alternative if two options are equally protective (i.e., should cost determine the selection)?



Look at how frequently remedies have been reviewed and approved using substantial/ disproportionate evaluations (on every site, vs. explicitly on 5 or 6).  Ecology can provide case studies and a draft guidance document.



How should cost be used in selecting remedial actions?



Is there sufficient emphasis on treatment/permanent remedies?



Is there over-reliance on institutional controls?

Is there too much site-specific flexibility for selection of remedies under MTCA?



Should action levels continue to be used?



Should we require greater financial assurance for long-term care?



How should Ecology or the state maintain records on past cleanups?



How should evaluations on "substantial and disproportionate" be done?



Is there currently a good balance in how Ecology selects groundwater containment versus treatment versus dilution?
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