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PURPOSE OF MEETING





To hold the tenth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the "MTCA Study Bill."





The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are generally described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.





The main objectives for the January 5 meeting of the PAC were to review and finalize case studies; define risk assessment scenarios and assumptions; define public involvement implications of the case studies; receive a briefing on the Science Advisory Board; discuss and adopt 1996 work plan; and identify, discuss, and schedule issues ripe for resolution.





AGENDA OVERVIEW





The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Sixteen of twenty-two members were in attendance; two members not present were represented by an alternate.  A list of meeting attendees is attached.





Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.  She noted that a briefing on the Brownfields/TPH project will be added to the agenda at 3:45.














PRESIDING OFFICER'S REPORT





Dan Ballbach gave the following announcements:





There has been no reaction from the Legislature on the preliminary report submitted December 15.  Dan recognized Dawn Hooper and Carol Kraege's efforts in the final preparation and delivery of the report to the Legislature.





Dan has been asked to write an article on the PAC's activities for the Washinginton Bar Association's land use section newsletter.  He plans to use information from the legislative report.  No opposition to this article was expressed.





There will be a conference in February sponsored by Groundwater Technologies, Inc. at which Dan has been asked to speak.  He will spend fifteen minutes summarizing the legislative report.  No opposition to this speaking opportunity was expressed.





Dan reminded the PAC members that it is important to provide the public information on the PAC's activities, but we should keep the Committee informed of those opportunities and use appropriate constraint in describing issues and resolution strategies to distinguish between PAC positions and individual positions.





Dan invited Mary Burg to speak about Ecology's Toxics Cleanup Program recent reorganization.  She stated that it was an attempt to increase the department's span of control and was not a result of budget cuts.  Reorganization occurred mainly at Ecology's headquarters and decreased the number of discrete workgroups, but not the number of employees.  Three sections were combined into one and six units were decreased to four.  It is hoped that services to Ecology's clients will be improved.  





CASE STUDIES





Carol Kraege presented draft case studies (attached) proposed to be used by the PAC in resolving the priority issues that have been identified.  Carol recognized the efforts of a subcommittee whose members included members of the PAC and public, and staff from Ecology, which helped in developing the case studies.  These case studies can be used to analyze all areas under consideration:  risk assessment, remedy selection, implementation, and independent cleanups.  Data were not developed for the individual case studies.  It will be left to the individual subcommittees to decide what numbers will best meet their needs.  Alternatives were given for two of the three case studies in order to provide an opportunity to answer additional questions.  All three case studies are applicable statewide, but it is possible to make them into situations that apply only to the east or west sides of the state.





Eric Johnson asked whether more than two potentially liable parties (PLPs) could be added to the first case study.  Carol answered that this was possible.  Mike Sciacca suggested adding an additional PLP which would be a municipal agency.  This was agreed upon.  Mike also asked about the addition of a sensitive population to the first case study.  Carol answered that the Native American tribe was the most exposed population.  A member of the public asked whether the sediments in the river were contaminated.  Carol stated that this could be decided on by the individual subcommittees as they determine what situation best answers their priority issues, but contaminated sediments would be likely. 





Kevin Godbout asked what the PAC was expecting to do with the case studies once they had been finalized.  Carol responded that the hope was to illuminate problems that arise during a MTCA cleanup and evaluate potential solutions to those problems.  Jody Pucel asked whether Ecology will be performing assessments on these case studies to which the PAC will respond.  There has also been a suggestion to send the case studies to several Ecology site managers to determine how they would respond to the situations presented.  Lynn Coleman suggested looking at sites which have already gone through Ecology's process rather than trying to create new data.  Dan responded that the legislation requires the PAC to use both case studies and pilot sites when addressing issues so that the solutions and problems are grounded in reality.  Kevin suggested that the case studies be used to look at a problem and attempt to creatively devise a solution.  Eric reminded the PAC that they should be looking at the case studies in light of the issue papers.





The following assumptions were made regarding the case study sites:  1) The case study sites have already entered the MTCA process, and 2) That public utilities are available to the site in the third case study.  One member suggested that as an alternative, utilities not be available.





Following this discussion of the case studies, the four subcommittees met in groups to examine the case studies to ensure that they would answer their priority issues.  After discussion, the PAC regrouped and the following comments and additions were given.  





The implementation subcommittee requested that the following characteristics be added to the first case study:





an additional PLP at the commercial site (private owner, municipality, or a business in receivership)


contaminated sediments


status of a ranked site


risk to human health due to industrial-level cleanup standards (i.e., need for a buffer zone)





For the second case study, the implementation subcommittee asked that the situation of RCRA regulations also applying to the site, property transfer, and dispute resolution be addressed as issues.  The direction of the flow of groundwater should be clarified in the third case study.











The remedy selection subcommittee requested that the following characteristics be added to the first case study:





a large, unmovable building over the third hotspot


Dense Aqueous Phase Liquid (DNAPL)


a property owner who is the source of a discrete plume (i.e., dry cleaner)





For the second case study, the remedy selection subcommittee asked that the occurrence of hotspots be added as an alternate scenario.  The subcommittee also asked that an assumption be made in the third case study that there is contamination offsite due to the movement of groundwater.  Also, contaminants other than TPH should be added to the site.





The risk assessment subcommittee asked that a park or trail be added to the first case study to increase human exposure.  The subcommittee informed the PAC that it would be adding additional contaminants to use during its probabilistic risk assessment exercise.  Existing residences should be added to one of the parcels of land in the second case study.





*With the changes indicated, the group agreed to use these case studies to assist in its 1996 deliberations.  Carol Kraege will revise the case studies (copy attached).





RISK ASSESSMENT OPTIONS





Julie Wilson distributed four risk assessment options that have been identified to apply to the hypothetical case studies when evaluating use of site-specific risk assessment under MTCA.  The options are as follow:





Ÿ	Use of Risk Assessment Under MTCA as Currently Allowed


Ÿ	Use of Risk Assessment Under MTCA With Additional Parameter Modifications


Ÿ	Deterministic Risk Assessment Using Best Available Information


Ÿ	Probabilistic Risk Assessment Using Best Available Information





She stressed that Risk-Based Corrective Action (RBCA) does fit into these options and will be studied by the subcommittee.  For the second, third, and fourth options, constraints will be set by the risk assessment subcommittee.





Julie stated that each of the case studies will have the four risk assessment options applied to them.  The outcomes will be studied to see how different the results will be.  Doug Dunster asked how that information will be used.  Pat stated that the results from the risk assessments will then be moved forward to the PAC's consideration of remedy selection priority issues.  Julie stated that options three and four are likely to create the most discussion among risk assessors.  





Laurie Valeriano asked who will be performing the risk assessments on the case studies.  Julie responded that she is looking for volunteers both within and outside the risk assessment subcommittee. She assured the PAC that the people who ultimately do the risk assessments will be qualified, respected professionals.  The subcommittee will review assumptions and results as a quality control mechanism.  Dan asked whether there were people within the subcommittee who Julie was aware of who promoted each specific position.  Julie responded that she believes all options have proponents.  





Greg Glass suggested that the subcommittee consider an additional option which would look at how much work could be done on a site without doing a risk assessment.  He also suggested that the subcommittee not consider the outcomes of the risk assessments solely as numerical results.  Greg stated that more specific details on contaminants will have to be identified before risk assessment can be performed.  Julie mentioned that under the first option, a risk assessment is really not being performed.  





Loren Dunn expressed his desire for the subcommittee to report to the PAC the background on each item used in a variable of a risk equation.  For instance, when using an exposure rate for a contaminant, the subcommittee should disclose where the rate came from.  Rick Griffith expressed his belief that if there has been a toxicity rate already associated with a contaminant, the PAC should not be concerned about where it came from.  Dan stated that this appeared to be mainly a matter of full disclosure.  Kevin Godbout said that this relates to the issue of using new scientific information as currently expressed the in regulations.  Julie expressed her agreement by saying that if a less conservative method is being used, the PAC will be informed.  Rod Brown suggested that the PAC be informed where and what the uncertainties are in the data being used in the risk assessments.  





Hank Landau suggested that the word "likely" in the second bullet of the third option will need a policy decision to determine what "likely" is.  Mike Sciacca asked whether the risk assessments being done by the risk assessment subcommittee were being targeted towards a specific priority issue or were all the priority issues going to be addressed.  Julie answered that all the priority issues would be addressed.





Doris Cellarius asked whether using the money appropriated to the PAC to hire an independent risk assessor to perform the risk assessment would be a wise use of the money.  This might help alleviate concerns of some people about who exactly was doing the risk assessments and what their biases might be.  Doug expressed his belief that volunteers would be appropriate.  Jody Pucel expressed her concern that some issues might be being left out if everyone is focused on risk assessment.  Pat emphasized that the case studies were designed to include analysis of many more of the priority issues.





Taryn McCain asked that a quality assurance exercise on the risk assessments done by the subcommittee include someone from Ecology.  She also asked that when the second case study was being examined, the issue of area-wide contamination be a focus.  Kevin Godbout asked that when the additional option, suggested previously by Greg, was being studied, that the issue of public concerns be closely studied.














*The group agreed to proceed using the four options for risk assessment, with consideration of the "no risk assessment" option.  It was agreed upon by the PAC that a risk assessment subcommittee meeting will be held on January 23 at 10:00am at Loren Dunn's office in Seattle at 1001 Fourth Avenue, 44th floor.





PUBLIC INVOLVEMENT





Pat asked the PAC for its suggestions on where in the case studies the issue of public involvement should be specifically looked at.  For example, how public values are used in risk assessments might be an area that should be studied by the PAC or a smaller group.  Mary suggested looking at how public involvement is currently used in the MTCA process and then studying how the options outlined by the risk assessment subcommittee will affect that process.  Ecology would be willing to outline each step taken to implement public involvement at a site.  





Dan suggested that each subcommittee needed to be aware of what public involvement issues they needed to consider in their portion of the work.  Rod stated that the risk assessment subcommittee should be identifying at what stages and how you would get information from the public during a risk assessment.  Loren Dunn reminded the committee that while public involvement permeates every part of the MTCA process, it is important to remember that it also has a separate stand-alone component.





Taryn suggested that the PAC needs to be aware of where and when the public would have concerns.  Mary restated her belief that the PAC should be briefed on how the process works now and that the subcommittees should be aware of when public involvement issues are facing them and how those issues are currently being addressed.  The PAC agreed with this. Kevin reminded members about the extensive public involvement provision currently in the rule.  Jody Pucel reminded the PAC that it should not delve into theoretical questions, but continue to approach all issues from the threshold question established for risk assessment:  Is the process as currently written adequate?





SCIENCE ADVISORY BOARD BRIEFING





Mary Burg and Hank Landau briefed the PAC on the Science Advisory Board's (SAB) history, members, mission, and current activities.  The SAB was established in MTCA as a five-person board to advise Ecology with regard to hazardous substances.  The board members are selected based on expertise and ability to provide independent advice.  Ecology is allowed to supplement the expertise on the board when it is deemed necessary.  Mary stressed the fact that because two groups were formed with the same task in mind, the PAC and SAB, this proves that MTCA is both a technical and policy issue.





Some subcommittees have been formed within the SAB for issues such as ecological and radionuclide cleanup levels.  One member of the SAB is assigned to each subcommittee.  It is important to remember that the SAB holds no decision-making authority.  The SAB expects that Ecology will respond to its recommendations, but those recommendations are not always followed.  Policy decisions are often looked at by the SAB when making scientific recommendations. 


The SAB meets quarterly and its meetings are open to the public.  It is possible that between meetings, members might meet individually or hold conference calls which are recorded and made available to the public.  Currently, the SAB is looking at IBUK standards and the Ports Bill.  Its upcoming issues include TPH and ecologically based cleanup levels.  





There are several ways for the PAC and SAB to work together in the upcoming year.  Dan expressed his desire to keep an open dialogue with the SAB to ensure that efforts are not being duplicated and that interfaces between technical and policy issues are being used.  He asked Hank to look at the PAC's priority issues identified in the legislative report and provide information as to what issues the SAB has already addressed and/or provided recommendations.





Jody questioned whether the SAB is solely a reactive body.  Hank stated that it was not and at times recommends actions to Ecology without being asked.  Rod asked whether the SAB can work with the risk assessment subcommittee and potentially provide quality assurance assistance when the assessments have been completed.  Mike reminded the PAC that the PAC's directive is to advise the legislature and the role of the SAB is to advise Ecology.  This distinction should be kept in mind by the PAC.  Kevin asked if the members of the SAB are compensated for their membership, how the members are picked, and how long the members serve.  Mary answered that they are compensated for their travel expenses, but are not paid for the time spent on the board.  Membership is for three years and the members' terms are staggered.  Dawn Hooper stated that a solicitation for membership was sent to people who had expressed interest in the board and colleges and institutions where the expertise that is needed might be.  Approximately 100 calls for applications were sent out during the last search for members.








1996 WORK PLAN





No comments were received on the draft work plan as it was presented at the last meeting.  Thus, The PAC was asked for any comments and a recommendation for approval.  Sharon Metcalf asked that some items to be addressed for Independent Cleanups in January be moved to March.  Carol mentioned that she plans to identify information collection items which can potentially be completed by someone other than Ecology.  She will report back to the PAC and ask for possible outside resources.  Kris Hendrickson asked for an annotated copy of the work plan so the PAC can review what information needs to be collected and by when.  Further discussion will take place in February.





Kevin expressed his concern in regard to final rule making after the PAC has made its recommendations.  In the past, after a committee such as the PAC has made recommendations, lobbyists and special interest groups have taken recommendations and changed the wording and intent of the original suggestion.  He suggested that as the PAC devises policy recommendations, it also writes suggested language to be used in legislation to ensure that the original intent is included in the final rules.  Rod agreed with this suggestion.  Dan stated that the draft issue resolution template handed out at the last meeting included a section for proposed rule language.  Rick Griffith volunteered to help with writing proposed legislative language.  There was no opposition expressed to the proposition that the PAC turn its recommendation into regulatory or legislative language where appropriate.





Pat reviewed the February meeting agenda based on the items identified in the work plan.     





ISSUES RIPE FOR RESOLUTION





Gary Gunderson, on behalf of the risk assessment subcommittee, made a presentation on the Duwamish Coalition Brownfields/TPH Project Oversight Group.  Gary gave a brief summary of the TPH group, its objectives, and schedule.  Also included was an overview of the other groups from across the country that are working on TPH issues.  The TPH group is holding a meeting on January 17 at which representatives from a national TPH group will provide information on their activities to the local group.  The materials from Gary's presentation are included as attachments.





Dan asked how the meeting on January 17 would affect the PAC's actions.  Steve Robb from Ecology informed the PAC that the meeting would be January 17-19 and gave a brief agenda.  On the first day the national group will provide information to local representatives.  The 18th and 19th will allow time for discussions between the national and local representatives to determines ways that TPH interests can be integrated into MTCA.  It was agreed that at the February PAC meeting, the TPH group's January meeting would be reviewed and the risk assessment subcommittee will recommend a direction to the PAC on the TPH issue.





Taryn suggested that the PAC review what other states are doing with RBCA.  This was agreed on and Gary Gunderson will provide information at the next meeting.  It was suggested that Marjorie Norman from the Science Advisory Board might also provide information on Risk Based Corrective Action (RBCA).





Dan reported to the PAC that he had identified several priority issues in the December legislative report that could, rather quickly, be resolved independent of the case study process and/or were discrte subjects capable of early smaller group consideration for presentation to the PAC for discussion.  The following issues are those the PAC agreed could move ahead now to analysis and resolution:





Ÿ	Should Ecology have a "remedy czar" or someone who can perform dispute resolution for remedy selection?





Ÿ	Should there be a neutral "appeal" option built into the cleanup process to allow parties a review of site cleanup decisions?  Could better information management facilitate cleanups?





Ÿ	How can we best leverage limited Ecology resources (existing and future) to provide greater technical assistance for independent cleanups?





Ÿ	Some states, as well as the EPA, define "equitable factors" to help PLPs apportion liability among themselves.  Should Washington State define these as well?  Equitable factors can also be used to impose apportioned liability from a higher authority.  Should the law describe factors that courts, arbitrators, or the agency could use to impose apportioned liability?





Ÿ	Would a consultant certification program make independent cleanups better and/or easier to accomplish?





Ÿ	Should "Covenants Not To Sue" be made expressly transferable?





Analysis of these issues would still be performed through existing subcommittees, but might proceed on an expedited track. Dan stated that while some people will need to see all of the issue resolution options in order to agree on the individual issues, it will be important for the members to trust that everyone will be compromising throughout the process.  Rick asked whether the priority issue addressing the plume clause could be resolved since Ecology has recently adopted a rule that addresses this issue.  Dan suggested that the plume clause would not be easily resolved due to the liability factors that are present.  However, that does not preclude Rick or anyone else from moving ahead with a proposal.  Jody expressed her concern that the priority issue concerning equitable factors will not be easily resolved.





PUBLIC COMMENT





Pat asked for comments from the public.  None were given.





NEXT MEETING





The next PAC meeting will be held Friday, February 2, 1996, at the Department of Ecology building auditorium in Olympia from 1:00 pm to 5:00 pm.  An agenda is attached.  





The Risk Assessment Subcommittee meeting will be held on January 23 at 10:00am at Loren Dunn's office in Seattle at 1001 Fourth Avenue, 44th floor.





The Independent Cleanup Subcommittee will meet Thursday, January 25, 3:00 pm at Sharon Metcalf’s office.  The address is 600 4th Avenue, 9th floor large conference room, Seattle.





Meeting adjourned.





Materials provided as handouts at meeting:





Draft Case Studies Outline and Sketches


Options for Application to Hypothetical Case Studies in Evaluating Use of Site-Specific


  Risk Assessment Under MTCA


Description of the Brownfields/TPH Project


Current Activities Relating to TPH


California LUST Information (will be distributed at the February 2 meeting)


Attachments:





Revised Case Studies Outline and Sketches


Description of the Brownfields/TPH Project


Current Activities Relating to TPH
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