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PURPOSE OF MEETING





	To hold the fifteenth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the "MTCA Study Bill."





The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  PAC members are identified by (PAC), members of the public by (Public), and Ecology staff by (Ecology) after their names.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.





The main objectives for the June 4 meeting were to discuss the status of the site-specific risk assessment, neutral appeals, tax policy disincentives, and transfer of convenants and purchaser agreements issue papers, hear the results of the remedy selection case study meeting and the implications for remedy selection issues, hear from a panel about public participation in MTCA implementation, and receive a briefing on the preliminary draft public participation issue paper.





AGENDA OVERVIEW





The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Thirteen of twenty-two members were in attendance; three members were represented by an alternate.  A list of meeting attendees is attached.





Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.  A discussion on the equitable factors issue paper was removed from the agenda.  A draft issue status list and work plan for the remainder of the year were distributed (attached) and comments to Pat requested.





PRESIDING OFFICER'S REPORT





Dan Ballbach made the following announcements:





While many of the issue templates are still in draft format and are being worked on by the subcommittees, there has been significant process on several of the issues.  Dan reminded the committee to be patient with the process and the July meeting will have several issues ready for a decision.  





The PAC needs to be aware of the potential that the Office of Financial Management (OFM)  will need to review any report submitted by an agency to the legislature.  Thus, a two-week OFM review period for the December report to the Legislature will be built into the PAC’s schedule as a precaution.  There is some question as to whether OFM is required to review the PAC report, since it is prepared independent of Ecology.  Dan will contact the Attorney General’s Office to discuss the requirement.  





Dan introduced Mary Burg to talk about several PAC budget issues.  Mary reminded the PAC that the bulk of the money appropriated for the PAC was intended for contracts that would provide data to aid the decision-making process.  That only obligation to date is for the contract for facilitation services.  Ecology has the following ideas for how that money can be spent and would like feedback from the PAC:


Amending EnviroIssues’ current contract to include out-of-scope tasks such as working with the subcommittees and workgroups which were not included in the contract.  With this amendment, EnviroIssues will also help conduct public involvement activities at the Yakima pilot site.  The total amendment would be between $40,000 and $50,000.  


Ecology has received a proposal from the Northwest Regional Citizens Advisory Committee (NWRCAC) to assess public participation in MTCA implementation on a statewide level.  This proposal would cost between $5,000 and $10,000.


Ecology would like to conduct some studies to benefit the eco-risk workgroup by evaluating bioassays at the L-Bar pilot site.  This work will cost approximately $30,000.


To help the development of the interim Total Petroleum Hydrocarbons (TPH) policy, the long-term work of the TPH Project Oversight Group, and site-specific risk assessment issue resolution, Ecology recommends conducting sorption and other studies to look at soil to groundwater pathways.  This will cost approximately $50,000.


Ecology would like to conduct peer review of the human health toxicological work coming out of TPH National Working Group, which would cost approximately $30,000.


Ecology would also like to add approximately $5,000 to the Science Advisory Board’s (SAB) budget to assist traveling and per diem costs for participation in PAC activities.





Discussion of Mary’s issue followed after EnviroIssues representatives were excused from the meeting.  There was some question as to whether there was enough money in the budget to cover all of the aforementioned projects.  Mary said that while Ecology does not know the exact costs for each project, she believes that there will be.  Loren Dunn, Kevin Godbout, and Gerry Smedes will work with Carol Kraege and Mary Burg to provide further input on the proposed expenditures in the next few days, with Ecology then making a decision and moving to contract the services.





�
Site-Specific Risk Assessment





Loren Dunn (PAC) and Kevin Godbout (PAC)  briefed the committee on the last Risk Assessment Subcommittee meeting where discussion took place on site-specific risk assessment.  The subcommittee identified four areas where consensus could be reached within the subcommittee.   Resolution of the applicability of site specific risk assessment results to cleanup levels versus cleanup action levels was set aside for the time being.  Related items requiring further discussion and resolution were discussed and will be developed into “white papers” that will identify the potential policy framework for each issue.  The four consensus areas include the following:





Allowing site-specific risk assessment in MTCA cleanups, with constraints placed on how the assessment is done to assure a consistent and reliable basis for actions.


Using alternative methods for determining soil cleanup levels that are protective of groundwater.


Allowing soil cleanups to account for site-specific physical characteristics of the soil.


Not restricting the use of site-specific risk assessment to certain types of sites (i.e., large, complex sites).





Kevin made a proposal to create two work groups within the Risk Assessment Subcommittee:   one focusing on technical issues in site-specific risk assessment and the second looking at policy decisions. Kevin asked the PAC to react to his proposal so that the subcommittee can continue to move forward on this issue. Loren commented that there is concern about how the process is moving along and that splitting the subcommittee can make the process move as efficiently as possible.





Laurie Valeriano (PAC) stated that while she was agreeing to the consensus reached in the subcommittee on the four issues, in order to allow discussions to continue she was reserving the right not to agree to the final recommendation on site-specific risk assessment. Marcia Newlands (Public) asked what will occur at the end of the process if not every member of the PAC agrees to the final recommendation on the issue. Dan responded that the groundrules adopted by the PAC in the beginning of the process state that consensus means every member of the PAC must agree to the recommendation.  There may be issues that do not have full, unanimous consensus and a few people will not agree with the recommendations.  This will be noted in the final report and it will be up to Ecology and the Legislature to determine if that issue has a clear mandate from the PAC.  Mary said that the Legislature anticipated this concern and wrote its law to say that consensus should be reached where possible or there should be broad support where there is not consensus.  Laurie requested that the final report include the reasons why consensus was not reached.





Lynn Coleman suggested another method to split the Risk Assessment Subcommittee is by looking at human health versus fate and transport methods. Mary asked whether the issue questions would be divided between the two groups or would the groups take their own point of view on the questions.  Kevin responded by saying that the white papers would identify each issue as either technical or policy oriented.


Dan asked whether anyone could not agree on the four items outlined by the subcommittee and the subcommittee approach for proceeding.  *The PAC agreed to the four items and instructed the subcommittee to follow their outlined approach.





NEUTRAL APPEALS





Eric Johnson (PAC) distributed an updated draft issue resolution template on neutral appeals which is a combination of several priority issues identified in the December report to the Legislature (training and accountability, neutral appeal process, Ecology information management).  This draft issue paper has not been approved by the Implementation Subcommittee, but Eric wanted to get feedback from the PAC on some of the issues being considered.   Eric reported that after several discussions, the subcommittee has found that many of the disagreements at sites are based on differing professional judgments on technical issues.  The existing appeal process has only been used once and is seen as quite inflexible.  His proposal includes both informal, internal appeals plus the possibility of a "last resort" external body, and would move quickly.





After reviewing the options proposed, several comments were offered to the Implementation Subcommittee. Mike Sciacca (PAC) reminded the committee that it cannot tell the Legislature how Ecology should be spending its money, but can suggest areas such as neutral appeals where more effort needs to take place.  Loren Dunn (PAC) said that he would like to look at options other than an ombudsman to resolve disputes. Mary Burg (PAC) reminded the committee that the formal dispute resolution process is different from informal dispute resolution process.  PLPs should be encouraged to use the formal dispute resolution process because there is a benefit when the next line manager is involved.





Laurie Valeriano (PAC) asked whether there would be a flood of appeals if a different approach to neutral appeals was recommended.  Gerry Smedes (PAC) suggested that knowing that a process for appeals existed might lead more sites to resolve the issue at a lower level within the agency.  Mike suggested including university professors on the appeals board.  He also warned that if there is no charge for the appeal process, there will be an overwhelming number of sites coming forward. Gary Gunderson (Public) suggested that the recommendation must eliminate the PLP having to get to a site manager’s supervisor to change a decision or else this process will continue to be unused.  Gerry Pollet (PAC) agreed that while the appeal process cannot be free because the demand will be too great, the process cannot eliminate the general public’s right to use the appeals process to ensure that their environment is healthy.  Charging a fee could limit the ability of citizens to appeal.  He offered one solution to this problem which would require payment unless a site advisory board or a Regional Citizens Advisory Committee recommends the appeal to the circuit board. 





Kevin Godbout (PAC) wants the subcommittee to consider the economics of the issue and whether the decisions are being based on a fair timeframe.  Kevin would like several different processes for completing the appeals option.  Loren suggested that a pilot program be implemented to see how it worked for a period of time and at the end, the size of the program could be reviewed.  Laurie suggested talking to site managers about this issue.


�
TAX POLICY DISINCENTIVES





Gerry Smedes (PAC) gave a status report on the tax policy disincentives issue resolution template.  The Department of Revenue is currently collecting information on the fiscal impacts of allowing tax cuts on cleanups, but the information was not available.  Eric Johnson (PAC) expressed some concern that this issue could result in loosing current tax incentives in the political environment.  Mary Burg (PAC) stated Ecology’s concern that the policy should be self-explanatory so that the agency is not in the position of reviewing who is eligible or not.  Dan Ballbach (PAC) suggested that this issue needs to be more closely examined by several of the constituents represented on the PAC.  It will be further discussed in subcommittee and return to the PAC in July.





TRANSFER OF COVENANTS AND PROSPECTIVE PURCHASER AGREEMENTS





Terry Austin (PAC) summarized the status of the transfer of convenants and prospective purchaser agreement discussion occurring in the Implementation Subcommittee.  There is an apparent consensus that this issue needs to be resolved.  Some of the issues include how to ensure that ongoing remediation and monitoring efforts (obligations) are transferred along with covenants not to sue or other protections.  Another issue is the degree of public participation that should be required with transfers. 





Mary Burg (PAC) expressed Ecology’s concern that it is difficult to agree that all covenants should be transferred.  Some agreements are negotiated to specifically meet a PLP’s needs and issues.  There needs to be a mechanism so that transferability can be determined on a case-by-case basis.  Dan Ballbach (PAC) said that the federal consent decree model has bracketed language that can be used in appropriate cases and suggested that this could perhaps be considered in Ecology’s model consent decree. Len Barson (PAC) suggested that writing guidance might be an appropriate method to resolve this issue. 





FUTURE PAC ACTIVITIES





PAC members agreed to extend the hours of the August 6 and September 10 meetings to 10:00 a.m. to 5:00 p.m.  The Wenatchee meeting on July 12 will run from 9:30 a.m. to 4:30 p.m., and be held at the WSU Tree Fruit Research Station (agenda and directions attached).  Hotel arrangements for Thursday and Friday nights can be made by members at the Red Lion Inn, 1225 N. Wenatchee Ave., Phone (509) 663-0711.





REMEDY SELECTION/CASE STUDIES





Lynn Coleman (Ecology) distributed her meeting notes from the Remedy Selection Subcommittee meeting held on May 21st and gave a brief summary of what occurred.  Discussion focused on the following issues:





The primary driver for case study 1 was determined to be protection of groundwater as a pathway to surface water.


Point of compliance issues were not resolved, but discussions focused on the protection of surface water.





Lynn commented that many of the conclusions reached at the subcommittee meeting were the same as those reached by Ecology site managers who went through the same exercises.  Another point of discussion was the lack of information on how Ecology makes decisions on remedy selection and how cleanup action levels are decided.  





The subcommittee is currently working on an issue paper which focuses on permanence and methods to answer concerns about access to Ecology’s remedy selection information.  Discussion continued on how to ensure that the interrelationships that are appearing between many of the issues are maintained and taken into account when each issue is evaluated.  It will be important to create and maintain links among the four subcommittees. 





PUBLIC PARTICIPATION





Pat Serie introduced a panel of resource people on MTCA public participation, which included the following:





Anne Robison - Everett Smelter Site Citizens Committee


Philip Johnson - Northwest Regional Citizens Advisory Committee (NWRCAC)


Christine Gover - Department of Defense’s Restoration Advisory Board


Kevin Godbout - Weyerhaeuser


Greg Glass - Risk assessment consultant


Susan Lee - Ecology’s Northwest Regional Office Public Involvement Specialist





Pat explained that the PAC had agreed that public participation was an issue that need to be studied.  This panel was created to give the PAC information on how public participation currently works and how it might be improved. Pat reminded the PAC that this discussion was to focus on public participation on a statewide basis.





Pat asked Anne Robison about the types of concerns citizens have at MTCA sites.  Anne gave a brief history of the Everett Smelter Site process and outlined the following issues citizens have focused on:





understanding technical information


remedy selection


institutional controls





Pat asked Susan Lee, the Ecology representative, how public participation is currently being practiced by the agency and how its effectiveness is determined.  Susan Lee reminded the audience that the different regions of Ecology practice public involvement differently and that she is representing the Northwest Region’s perspective. She identified the first step in the public involvement process as determining the appropriate level of public involvement needed at a site.  This can be accomplished by questionnaires, phone calls, conducting community interviews, or other forms of community contact.  It is important to find out who is being impacted and what type of information they will require.  This information is put into a public participation plan which Ecology ensures is implemented.  A mailing list is included as part of the public participation plan and is used for distribution of all information.  Ecology follows the public participation requirements outlined in the regulations, such as comment periods, placement of notices, and also determines if additional outreach is required.  Ecology conducts an expanded public involvement process at sites where it is determined necessary.





Kevin Godbout, who works in the corporate environmental program for Weyerhaeuser, stated that public participation and involvement are ongoing at many of the company’s sites and are looked at in a broader context than just MTCA.  The company focuses on three areas when determining where public involvement should occur:  areas of significant public interest; seeking cost recovery; independent cleanups.  They conduct public participation efforts through interviews with the public, concerned citizens, and community leaders; creating citizen advisory panels; polling; notices; and public meetings. The company evaluates the effectiveness of their plan by asking whether the community was heard from and was it representative.  The challenge for the company in the MTCA process is that the process is set up to be adversarial.  Weyerhaeuser wants to ensure that the process involves talking with community members and those people who want to participate in the process. 





Pat asked Philip Johnson to speak about the Regional Citizens Advisory Committees established under MTCA.  Philip was originally involved with a Bainbridge Island landfill MTCA site and then became involved with the NWRCAC.  Philip outlined the purpose and responsibilities of the NWRCAC and other groups across the state.  Currently, the NWRCAC is looking to evaluate public participation at MTCA sites across the state and would like the PAC to consider assisting in the funding of the effort.  The study will involve talking to potentially liable parties, impacted and involved citizens, and Ecology.  


Pat asked Greg Glass about the barriers to effective public participation and how he works with citizens to interpret technical information. Greg outlined the following barriers:  





technical language and complexity 


timing


funding/resources 


duration


role of the public with the other players


notification 


no existing organization to deal with the process/site


adequate agency staffing levels





Greg stated that the public has difficulties dealing with the science involved and there needs to be time to develop trust and acceptance of the methodologies being used by the experts.  Citizens are interested in giving input to values decisions and should be encouraged to participate in both science and policy conversations. 





Pat asked Christine Gover to speak about public participation techniques and how they vary based on the community and cleanup.  Christine Gover, who is involved with the Department of Defense’s Restoration Advisory Board (RAB), outlined the key issues that affect how public participation is conducted.  They include the following:  





how much trust and understanding the community has about the process


what the public perception is about the process


the comprehension of  scientific information


ability to provide input to and influence key decisions





Representatives from the Skykomish Middle School read a letter to the PAC which requested that more public participation requirements and funding to understand the technical issues be added to MTCA regulations.  An environmental science teacher explained that the school currently sits on top of an oil spill.  Comments were also given about some of the issues which require the aforementioned changes.  These include needing to know the effect of the contamination on children, how this will affect insurance held by the school, lack of technical information available to the public, and lack of funding to hire a technical consultant to translate information. 





Dave Taylor with the Everett Citizens Advisory Committee outlined some of the concerns of the organization during the Everett Smelter process.  The process to obtain a MTCA public participation grant is very difficult due to the amount of paperwork, the difficulty in finding about the grant’s existence, long-distance phone call costs, conflicts with concerned citizens' work hours, and the requirement to spend private money which is then reimbursed by Ecology.  He stressed the importance of having a technical interpreter involved with the impacted community early in the process. 





Bret Speckel, a councilmember from the town of Skykomish, suggested that each PLP should be required to pay a fee to Ecology which will be put into a fund and then given to communities in the form of grants.  This will allow more money to be available to the public without the concern of the local PLP influencing the communities' involvement.  He also emphasized the same concerns expressed by others concerning the difficulty in applying for grants from Ecology.  





Terry Austin (PAC) spoke about public involvement in eastern Washington.  He stated that very little public involvement occurs on sites and the impacted communities are not vocal within the process.  Mark Peterschmidt from the Ecology Central Region stated that he is looking for ways to increase public participation in that region.  He is currently recruiting members for the Regional Citizens Advisory Committee.  Greg stated that the lack of funding and resources within Ecology makes it difficult for involvement to occur.  Anne suggested finding a group within the community which is already organized. Valuable information about the community could be obtained from that group.  Christine suggested offering incentives to get involved and getting to know the communities as two ways to increase public participation.  Doris Cellarius (Public) explained to the PAC about the Washington Environmental Council’s  activities which were funded by a public participation grant.  The Council went to Spokane, Othello, and Sunnyside to encourage groups to organize and apply for public participation grants.  Specifically in Othello, the Council found that there was little or no awareness or interest about the 15 MTCA sites in the area.  





PUBLIC PARTICIPATION ISSUE PAPER





Laurie Valeriano (PAC) and Gerry Pollet (PAC) briefed the PAC on a preliminary draft public participation issue paper which was distributed.  They stressed that this draft had not been seen by the Implementation Subcommittee and should be considered as a starting point for discussion. Gerry outlined two concerns that should be considered:





The right to a healthful environment requires that notification about the potential impacts of contaminant releases occur. 


Public participation plans should result in timely notice, allowing the public to know about the key issues, impacts of pending decisions, what assumptions were relied on regarding public values, and how the public can participate. 





Mike Sciacca (PAC) said that he agreed with many of the issues and proposed resolutions in the issue paper.  However, there are some recommendations that go beyond public participation, such as the compensation program, which should be discussed at the subcommittee level.   Eric Johnson (PAC) outlined a policy issue which he felt should be discussed further:  a fair amount of public participation issues fall under the realm of common sense and are difficult to legislate.  





Paul Shin, a state legislator, suggested that a workshop be held for other legislators which focused on MTCA and the issues surrounding the PAC's recommendations.  He believes that it will be easier to obtain funding and decisions if the Legislature understands the issues and process. 





NEXT MEETING





The next meeting will be held on July 12 in Wenatchee from 9:30 a.m. to 4:30 p.m. with a focus on area-wide agricultural contamination as well as the issues of cleanup action levels, neutral appeal, and tax policy.





Meeting adjourned.





Materials provided as handouts at meeting:


Neutral Appeals Draft Issue Template, June 3, 1996


Site-Specific Risk Assessment Preliminary Recommendations


Letter From Philip Johnson Re:  Public Participation in MTCA Cleanup Sites


Implementation Subcommittee Meeting Summary, May 21, 1996


Public Participation Description Handouts


Site-Specific Risk Assessment Draft Issue Template


Public Participation Draft Issue Template


Remedy Selection Subcommittee Meeting Summary, May 21, 1996


Tentative PAC Work Plan and Priority Issues Status


Covenants Not To Sue Draft Issue Template


MTCA Soil Cleanup Levels 


Independent Cleanup Subcommittee Meeting Summary, May 22, 1996





Attachments:





Risk Assessment Subcommittee Meeting Schedule, May 31, 1996


Tentative PAC Work Plan and Priority Issues Status
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