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PURPOSE OF MEETING





	To hold the sixteenth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the "MTCA Study Bill."





The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  PAC members are identified by (PAC), members of the public by (Public), and Ecology staff by (Ecology) after their names.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.





The main objectives for the July 12 meeting were to hear from experts on area-wide lead and arsenic contamination in orchard lands, receive an update on the remedy selection issues being discussed in subcommittee, discuss the neutral appeals issue resolution progress, discuss the impacts of changing the current tax policy, and hear a status report on the interim Total Petroleum Hydrocarbons (TPH) policy development.





AGENDA OVERVIEW





The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Nineteen of twenty-two members were in attendance; one member was represented by an alternate.  A list of meeting attendees is attached.





Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.  





AGRICULTURAL ISSUES WORK SESSION





Mary Burg (PAC) briefed the PAC on the area-wide contamination problem affecting orchard lands and why the meeting was focusing on the issue.  Area-wide contamination poses a unique challenge to Ecology, property owners, private citizens, and consultants.  These challenges include the enormous geographic scale; technical difficulties in determining the exact locations of the contamination, gathering data to understand potential risks, and determining practicability of cleanup over a large area; the scope of the exemption of agriculture in the context of changing land use; no inventory or ranking of contaminated sites; and lack of notification of land use change.  Ecology would like the PAC to consider these issues and potentially offer some guidance to the agency.





Frank Peryea, a soils researcher at the Washington State University Tree Fruit Research and Extension Center, presented information on the chemistry and management of soils contaminated with lead and arsenic.  An insecticide, known as lead arsenate, was sprayed on the orchards from the early 1900s until the 1940s.  The concentration of arsenic in the soil today can range dramatically across short distances which makes the problem difficult to characterize.  Most of the lead and arsenic remains at the top of the soil.  There are several remediation strategies which are possible including the following, none of which, Mr. Peryea, believed were capable of widespread use:





physical removal of soil


soil washing


microbial bioremediation


phytoextraction


chemical stabilization





Mark Peterschmidt, who reviews independent cleanups and plans and conducts public involvement for Ecology’s central region, gave a status report on how Ecology is approaching contamination in orchard soils.  Currently, only two sites with lead and arsenic contamination are on Ecology’s Hazardous Sites List.  Most commercial site cleanups are managing contaminated soil on site, while residential sites are managing them off site.  Independent cleanups are being conducted most often when it is economically beneficial, such as when the land is being redeveloped.  





Jim White, a toxicologist with the Washington Department of Health, gave a presentation entitled “Public Health Aspects of Siting Residential Development on Former Orchards Lands Contaminated with Lead Arsenate.”  Most exposure occurs through soil ingestion and inhalation.  There still remains a question whether there is a risk of health problems and how large a risk exists.  Soil ingestion studies have focused primarily on small children, however many of the studies are difficult to interpret and ingestion rates can vary among individuals.  Information needs that exist include the location and concentrations of lead arsenate; exposure rates; bioavailability of the chemical forms of lead and arsenic; soil physical and chemical characteristics; and accuracy of animal and in vitro models.





Larry Riegert, from the consulting firm Hammond, Collier & Wade - Livingstone Associates, Inc., briefed the PAC on the status of risk assessments on lead- and arsenic-contaminated soils.  For both lead and arsenic, the limiting pathway is children ingesting soil.  Thus, the key issue when land use is changed to residential is limiting the exposure of children to the soil.  Mr. Riegert gave several methods by which this could be accomplished and suggested that more research is needed in such areas as bioavailability as a function of soil organic matter and development of a frequency contact model.





Don Phelps, also from Hammond, Collier & Wade - Livingstone Associates, discussed the economic impacts of cleanups when the land use is being changed.  There is sensitivity among orchard owners due to the fact that the lands are not being cleaned up until the land use changes.  Mr. Phelps provided several case studies which illustrated the costs and benefits of cleanups when land use changes.





Laura Mrachek summarized the issues and concerns resulting from the contaminated orchard lands.  Ms. Mrachek serves on the Central Region Citizens Advisory Committee and is involved with both orchards and chemical testing of orchard soils.  Overall, there is a lack of good data on which decisions can be made. Some of the areas of support that the community is looking for include:





general acknowledgment of the scope of the problem


development of cleanup levels appropriate for the scope and climate of the situation, which are reasonable to achieve and protective of human health and the environment


further analysis on health risks, including examining medical databases, conducting soil surveys so that the range of the problem can be identified, and potentially applying an interim remediation technology


study of the financial and ethical liability that small landowners face in the changing of their land uses





After hearing the presentations and recommendations of the experts, PAC members discussed the issue and potential approaches to addressing some of the concerns.  Mary Burg (PAC) explained that Ecology has been unable to actively pursuing a solution to this problem.  Pesticides  application is not considered a release under MTCA.  Jerry Smedes (PAC) questioned whether there were additional contaminants in orchard lands on which more data might be available.  DDT was mentioned in addition to lead and arsenic as being the potential drivers for cleanup.





Eric Johnson (PAC) suggested that similar policy questions were arising with areawide contamination in the Duwamish area.  The primary driver for both these areas is changing land use.  Mike Sciacca (PAC), an orchard owner, stated that there are several concerns in the orchards which are not present in TPH-contaminated areas, such as lack of liability and information on public health risks.  Kevin Godbout (PAC) suggested that site-specific information should be used more frequently so as to determine the real risk which is present.  Nancy Rust (PAC) believed that based on the available data, there is a risk and the local citizens should be made aware of that fact.  This problem affects residential land, unlike the Duwamish area.  Loren Dunn (PAC Alternate) suggested that the exemption of pesticides as a release from MTCA was written to alleviate the economic impacts on orchard owners.  Rick Griffith (PAC) objected to the PAC reconsidering the pesticides exemption and stated that the issue is the changing land use.





Sharon Metcalf (PAC) suggested that the area-wide contamination issue is an important one and should be studied by the PAC.  Jody Pucel (PAC) stated that the liability issues need to be studied, not only in relation to changing land use, but also when orchard owners use their property as collateral for financing.  





Dan Ballbach suggested that the Implementation Subcommittee study Ms. Mrachek’s recommendations and look for possible solutions and responses.  Scott McKinnie (PAC) suggested that Laura and he would go to the Implementation Subcommittee with a more detailed proposal and information.  *The PAC agreed to have the Implementation Subcommittee lead the review of the issue of area-wide contamination with support from the Remedy Selection Subcommittee.





SALES TAX POLICY





Jerry Smedes (PAC) gave a brief presentation on this priority issue and the current status of the discussion in the Implementation Subcommittee.  Rachel LeMieux, from the Washington Department of Revenue, outlined the impacts of the proposal to readjust tax policy to provide sales tax exemption to unlisted cleanups. The preliminary estimated revenue loss is approximately $7 million, although she believes this may be a low estimate.





Taryn McCain (PAC) questioned whether the policy should only address ranked sites.  Mary Burg (PAC) explained that a problem exists as to whether independents should be ranked.  Mike Sciacca (PAC) suggested that the existing tax policy should be changed because small sites which are not ranked are being charged taxes unfairly.  Jody Pucel (PAC) expressed concern about the possible impacts of the revised policy on the insurance industry if the taxes are not being reimbursed to land owners.  Jerry suggested that the details of how the policy would be implemented should not be discussed by the PAC, but that the recommendation to the Legislature should simply state whether the policy should be changed to provide incentives to all cleanups.





Len Barson (PAC) suggested that the current tax treatment is not substantial enough to be providing an incentive to cleanup.  Sharon Metcalf (PAC) expressed municipality concerns about the proposed policy recommendation and the impact on tax revenues.  There is also concern that it is undermining the “polluter pays” concept.  Kevin Godbout (PAC) stated that the large amount of money currently being spent by industry on cleanups is evidence of a good faith effort to clean up sites.  The loss of revenue would be insignificant in comparison to that amount.  Taryn suggested that the tax incentives would make the cleanups less expensive and that saved money could be spent on additional cleanups.  Dan Ballbach (PAC) recommended that the subcommittee continue to develop the issue and bring it to the PAC for review in August.





PRESIDING OFFICER'S REPORT





Dan Ballbach made the following announcements:





 As the end of the year draws closer, progress is being made on many of the priority issues and several will be ready for resolution in August.  He outlined the issues which are currently being addressed in subcommittees and on which the PAC will definitely be making a recommendation as the following:


site-specific risk assessment


ecological risk assessment


TPH cleanup


cleanup action levels


neutral appeals


public participation


technical assistance


independent quality control


area-wide contamination


The depth to which the PAC can go with these issues depends on those members most interested in getting specific proposals such as rule or legislative language drafted.  If there are other issues that someone would like to have considered by the PAC, now is the time to bring the issue to the appropriate subcommittee.





Dan said that some issues should probably be dropped because they have not been pushed by any interest group.  Dan asked subcommittee chairs to identify candidate issues for elimination from the PAC’s agenda and to send those to Pat in the next two weeks.  The PAC can act on deleting them in August.





PAC GUIDELINES





Pat reviewed the guidelines for the operation of the PAC which were previously adopted by the committee.  She reminded the PAC that during the discussions that will be taking place over the next several months, it is important that the guidelines be followed closely.  Pat mentioned specifically the need to monitor the committee member’s organizations to ensure that they are also following the guidelines.





Laurie Valeriano (PAC) stated her opposition to the amount of discussion, information sharing, and decision making taking place at the subcommittee level.  Mike Sciacca (PAC) reinforced that full issue discussion must take place at the PAC level before decisions are made.  Dan reminded that without the subcommittee structure as laid out by the Legislature, the PAC could not accomplish its tasks within the allotted timeframe.  Dan also reminded the PAC that they could reject the subcommittees recommendations on particular issues and could take a minority view.  Frances Murphy (Public) expressed her concern that the PAC is not making itself accessible to the public.  She also believes that many of the issues are being resolved without the proper amount of input and discussion, and urged that the schedule be extended.  Dan acknowledged these concerns and stated that they would be addressed.





REMEDY SELECTION





Rod Brown gave a brief overview of the progress being made in the Remedy Selection Subcommittee.  The subcommittee is developing an issue paper which would recommend language to clarify the difference between cleanup levels and cleanup action levels. Lynn Coleman reviewed the last subcommittee meeting summary and the handouts provided.  She also explained how the remedy selection process currently works.





Taryn McCain (PAC) suggested that a different remedy selection approach might be used to address some of the concerns in area-wide contamination.  Lynn added that this might be possible with the use of additional measures such as public education so that exposure could be prevented through means other than total cleanup.





NEUTRAL APPEALS





Eric Johnson reviewed the status of the neutral appeals issue which is being discussed in the Implementation Subcommittee. Eric proposed changing the name of the issue to “dispute resolution” to better reflect the problem.  After talking to site managers around the state, Eric discovered that both Potentially Liable Parties (PLPs) and site managers feel that the other has the most influence during a cleanup.  One option of reconciling disputes between the two parties is an external board, but questions remain concerning who would be on the board, who could petition the board, and for what issues could petitions be brought before the board.  Whatever recommendation goes forward, it should not make the cleanup process more difficult.





Eric brought a new recommendation option before the PAC which includes creating a menu of dispute resolution options.  This menu would clearly outline the different options for dispute resolution available to both parties.  Loren Dunn (PAC) agreed that whatever option is recommended to the Legislature, it needs to make the cleanup process flow more smoothly.  For instance, it should narrow the scope of the process so that only people who are most concerned about and/or affected by the site can bring petitions forward.  Len Barson (PAC) requested that an example be provided as to how the process would work.  Mike Sciacca (PAC) stated that while the decision of the board might not be legally binding, both parties would most likely feel that the decision should be followed. 





Mary Burg (PAC) stated that Ecology was comfortable with the idea of there being a menu of options, which could be used as appropriate to the specific problem.  There is a danger of creating a process that fits only a small percentage of the sites.  Rick Griffith (PAC) suggested setting time limits on the amount of time which can pass until a dispute is brought for resolution in order to ensure the process is not slowed down.  Loren expressed his concern that that a PLP might bring every decision before a dispute resolution board, in which case, it is important for the public to also be able to bring disputes before the board.





TPH INTERIM POLICY





Mary Burg (PAC) reported on the progress of the TPH interim policy working group.  The group is currently reviewing the material provided from the National Total Petroleum Hydrocarbon Criteria Working Group and will be reporting on the results at the next working group meeting.  Len Barson (PAC) questioned whether the data received should be reviewed by an independent party.  Steve Robb (Ecology) responded that because the data is incomplete, it would not be worthwhile to review it at this point.  Other groups, such as the U.S. Environmental Protection Agency and the national risk assessment group, are in the process of reviewing the data as well.





�
PUBLIC COMMENT





No additional public comment was received.





NEXT MEETING





The next meeting will be held from 10:00 a.m. to 5:00 p.m. on August 6 at the offices of EnviroIssues in Seattle.  EnviroIssues is located at 720 Olive Way and the meeting will be held in the second floor conference room.





Meeting adjourned.





Materials provided as handouts at meeting:





Remedy Selection Subcommittee Meeting Summary, June 18, 1996


Remedy Selection Flowchart


MTCA PAC Priority Issue Status, July 9, 1996


Public Health Aspects of Siting Residential Developments on Former Orchard Lands Contaminated with Lead Arsenate Presentation


Interim TPH Policy Meeting Announcement and Agenda


MTCA PAC Meeting Record of Decisions


Chapter 70.105D RCW, Hazardous Waste Cleanup—Model Toxics Control Act


Risk Assessment Subcommittee Meeting Summary, June 28, 1996


Memorandum from Lynn Coleman, Re:  Cleanup Standards vs. Selection of Remedy, July 29, 1993


Memorandum from Lynn Coleman, Re:  Action Level Determinations, January 12, 1995


Dispute Resolution Issue Resolution Template, Draft #5


MTCA PAC Decision-Making Process Update and Issue Resolution Guidelines and Criteria





�
MTCA POLICY ADVISORY COMMITTEE


JULY 12, 1996


ATTENDEES





Members:


Dan Ballbach	Presiding Officer/At-Large


Terry Austin	County


Len Barson	Environmental Organization


Rod Brown	Environmental Organization


Mary Burg	Government


Karen Fraser	Legislature


Kevin Godbout	Large Business


Rick Griffith	Small Business


Eric Johnson	Ports


Taryn McCain	Large Business


Scott McKinnie	At-Large


Sharon Metcalf	Cities


Jody Pucel	At-Large


Nancy Rust	Legislature


Mike Sciacca	Small Business


Gerald Smedes	Consulting


Laurie Valeriano	Environmental Organization


Jim White	Government


Julie Wilson	Science Advisory Board


Loren Dunn (Alt.)


John Stuhlmiller (Alt.)





Agency/Staff


Curtis Dahlgren, Ecology Toxics Cleanup Program


Lynn Coleman, Ecology Toxics Cleanup Program


Dawn Hooper, Ecology Toxics Cleanup Program


Steve Robb, Ecology Toxics Cleanup Program


Amy Grotefendt, EnviroIssues


Pat Serie, EnviroIssues





Public:


Ricardo Marroquin		North Creek Analytical


Mike Condon			Texaco


Don Abbott			Washington Department of Ecology


Tony Grover			Washington Department of Ecology


Flora Goldstein		Washington Department of Ecology


Anne Robison			NECO


Don Thompson		Everett Public Works


Jim Halstrom			Washington State Horticulture Association


Linda Dennis			Smedes & Associates


Vicky Sharlar			Washington State Horticulture Association


Kelly Casey			ARCO


Harold Bucholz		Washington Department of Ecology


Anita Lovely			EMCON


Enid Laups			Washington State Horticulture Association


L. Ritezel			HCW-L, Inc.


Rachel LHCeMieux		Washington Department of Revenue


Micki Harnois			Eastern Regional Citizens Advisory Committee


Don Phelps			HCW-L, Inc.


Gary Gunderson		Unocal


Kathy Lombardo		CH2M Hill, Inc.


Marcia Newlands		Heller Ehrman


John Wietfeld			Washington Department of Ecology


Mark Peterschmidt		Washington Department of Ecology


Frances Murphy		ECAC


Denis Murphy			NWRO


Rory Galloway		Kleinfelder


Lewis Griffin			Dupont


Mark Fuchs			Washington Department of Ecology


Denise Clifford		Washington Department of Ecology
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