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MTCA Policy Advisory Committee


September 10, 1996


10:00 a.m. - 5:00 p.m.


Mountaineers Building, Pinnacle Room


Seattle, Washington





PURPOSE OF MEETING





	To hold the eighteenth Model Toxics Control Act (MTCA) Policy Advisory Committee (PAC) meeting, and conduct business in accordance with ESHB 1810, the "MTCA Study Bill."





The following summary generally follows the agenda that was used at the PAC meeting.  Events at the meeting are described; key decisions have an asterisk preceding them; action items are noted; and continuing or unfinished business is highlighted.  PAC members are identified by (PAC), members of the public by (Public), and Ecology staff by (Ecology) after their names.  This summary is to serve as a working tool for the PAC and an informational item for interested parties; it is not a transcript, nor is it minutes of the proceedings.





The main objectives for the September 10 meeting were to reach issue resolution on remedy selection issues, site-specific risk assessment issues, sales tax policy, and area-wide contamination; receive the draft Biennial Appropriation Request; hear an update on the fate and transport subcommittee of the Science Advisory Board (SAB); and receive issue updates on public participation, an interim Total Petroleum Hydrocarbons (TPH) policy, and transferability of covenants not to sue.





AGENDA OVERVIEW





The meeting was convened by Dan Ballbach, Presiding Officer of the Committee.  Eighteen of twenty-two members were in attendance; two members were represented by alternates.  A list of meeting attendees is attached.





Pat Serie, meeting facilitator, provided an overview of the meeting agenda and described expected outcomes for each section.  





PRESIDING OFFICER'S REPORT





Dan Ballbach made the following announcements:





Members have continued to take the initiative to write issue resolution materials to bring before the full PAC.  Dan expressed thanks to everyone for taking the time required to do this and also to those who are reviewing the issue papers.  He also thanked those people who are not members of the PAC, such as Ecology staff and consultants, who continue to put forth a large amount of effort in developing the technical detail needed to develop recommendations.  


	


Many of the issues coming before the PAC at this point are subject to a large amount of debate.  However, Dan and Pat will continue to work with all members to reach agreement and as much consensus as possible in areas of contention.  Dan reminded the PAC that Ecology wants input from the group and is ready and willing to continue working with members to reach consensus on implementation of the priority issues.  


	


Dan reminded the group to talk to either Pat or him if they are becoming overwhelmed with the increasing time commitment for the PAC process.  Either of them are available to help in any ways that can alleviate pressure.





Mike Sciacca indicated that he recently assisted a nonprofit group in its submittal of a public participation grant application to Ecology for Potentially Liable Parties (PLPs) training.  His name is associated with the grant, however, as the PAC discusses a possible recommendation of providing training to PLPs, he will do his best to resolve any conflict of interest.


	


Several members had speaking engagements in the coming months focused on reporting the status of the PAC.  Taryn McCain and Rod Brown will be speaking to the Washington Bar Association’s Environment and Land Use committee.  Rick Griffith, Jerry Smedes, and Taryn will be speaking to an air and waste group in Vancouver.  Mike Sciacca is planning on holding seminars for Underground Storage Tank owners across Washington in the middle of November.  In addition, Mary Burg and Dan have been asked to make a presentation to the Senate Ecology and Parks Committee on September 19th.  Subcommittee chairs have also been invited.





BIENNIAL APPROPRIATION REQUEST DRAFT





The draft Biennial Appropriation Request (BAR) was distributed and Mary Burg (PAC) provided an explanation of its contents.  Most of the requests included are in line with the current biennium’s expenditures.  However, next biennium, the agency will be required to pay for legal and financial services differently which will drive up the expenditures for those areas.  The inflow of cash to the agency will remain the same.  However, due to the escalating costs, it is anticipated that approximately $1 million more will be expended than the agency has available.  [Post-Meeting Note:  You have received a correction in the mail regarding corrected amounts for the proposal.]





Kevin Godbout (PAC) expressed serious concern with a statement in the draft BAR that stated the public’s comments could no longer influence the budget request.  Mary acknowledged the problems associated with obtaining public comment on the draft report.  The agency is concerned that the public comment period and deadlines set by the Legislature are out of sync and a recommendation from the PAC would be helpful in changing the situation.  When Dan Silver from Ecology made a presentation to the PAC last spring, it was an attempt by the agency to correct the problem.  Gerry Pollet (PAC) agreed with Kevin’s concerns and suggested that public hearings could be scheduled before the report is submitted to the Office of Financial Management.  Although the report is not completed until its submittal, the public could review the past budget and suggest changes to it.  Gerry also requested that the PAC’s recommendation that there needs to be a shift in prioritization of funds in Ecology’s budget be reflected in the BAR.





Jody Pucel (PAC) commented that the draft BAR stated that the PAC had been contacted and had given no recommendations regarding prioritization.  She asked that the statement be changed to explain that at that point in the PAC’s process, no recommendation could be made to lack of information.  Any additional comments or questions for Dan Silver about the draft BAR should be forwarded to Carol Kraege at Ecology before September 24th.





REMEDY SELECTION





Rod Brown (PAC) gave a brief summary of the discussions taking place in the Remedy Selection Subcommittee.  The group has decided to combine the issues of cost, permanence, and the technology hierarchy into one issue resolution proposal which was distributed to the PAC (attached).  Section 360 in the MTCA regulations is unclear as to how cost, permanence, and hierarchy should be used in the selection of a remedy. Thus, the subcommittee is recommending rewriting Section 360 to better explain how the different factors weigh in the decision-making process.  





Nancy Rust (PAC) questioned whether the rules would be changed or whether Ecology would issue additional guidance.  Rod stated that it would depend whether the new language would change the way remedy selection is implemented.  He also suggested that the rewritten language would impact independent cleanups and sites such as contaminated orchards the most.  New language will have to be written to insert cleanup action levels in the regulations, because they are not currently in the rule.  Sharon Metcalf (PAC) reminded the group of the earlier recommendations concerning technical assistance and quality control at independent sites and suggested that this would fit with the remedy selection recommendations.  Laurie Valeriano (PAC) expressed doubt that the remedy selection process could actually be rewritten in a clear manner and said that a rewrite might result in making the process more difficult to understand by the public.  





Gerry Pollet (PAC) asked whether multiple residual levels could be used as an alternate wording option to cleanup action levels.  Cleanup action levels and cleanup levels are easily confused.  Also, a better definition of permanence and hierarchy should be developed to ensure that they are maintained as separate concepts.  Rod agreed with Gerry’s concerns and stated that the hierarchy is not exclusively applied to selecting individual technologies, but applies to the remediation of an entire site.  





There was concern expressed about whether new language could be written and agreed to before the end of the PAC process.  It was determined that a framework would be developed which would include policy statements, such as properly defining hierarchy and permanence, and which would include specific language on the sensitive or extensively changed sections.  *The PAC reached consensus on the following recommendation:  “It is recommended that the rule be rewritten and reviewed by the PAC with the intent of correcting the items above.  Some statutory language and guidance may also be needed.  Ecology will rewrite the rule with participation from industry, environmentalists, and the public.”





Discussion continued on the concepts outlined in the remedy selection issue resolution proposal.  Gerry stated his preference for preserving the concept of hierarchy as a permanence choice and permanence as a remedy choice.  Citizen groups have expressed concern that when hierarchy and preference choices are made, it is not specified that an intention of those choices is that additional exposures and releases should be avoided.   For instance, Ecology should have the ability to look at the record of a disposal facility before a remedy is chosen which includes having contaminated soils disposed there.  Mike Sciacca (PAC) suggested the steps in the remedy selection process which include hierarchy and permanence should be combined into one decision or their close interaction should be acknowledged.





Taryn McCain (PAC) suggested the hierarchy process could be shown as a checklist so that different alternatives are shown.  Jody Pucel (PAC) foresaw problems existing at sites where different technologies are being used for cleanup; there may be different resolutions to the question of hierarchy and permanence.  Rod suggested that this problem could be fixed by rewriting the decision process so that the steps are logically drawn out.  The more difficult solution to devise is better defining how cost, permanence, and hierarchy are applied to the remedy selection process.  Mike Gillett (Public) suggested another problem is that permanence and hierarchy are trying to make the same decision.  Kevin Godbout (PAC) suggested that the role of protectiveness should be included as an issue to be discussed.  He also stated that permanence, hierarchy, and cost should be equally weighted in remedy selection, and that substantial and disproportionate costs should not be included in the process.





Rod asked the PAC to consider to what extent the framework and language to be developed should state regulatory expectations.  Should the factors to be weighted and how they influence the process be described, or should an explicit formula be written?  The subcommittee has discussed using a formula and has not yet been able to agree on how those evaluations should be made.





SCIENCE ADVISORY BOARD UPDATE





Julie Wilson (PAC) gave an update on a subcommittee which has been formed to look at the soil to groundwater issue.  Its goal is to develop an approach which will be protective of groundwater.  Rochelle Allen-King and Hank Landau are members of the subcommittee along with several outside experts.  There is still an opening for a technical representative from the environmental community.  





The subcommittee is currently looking at a tiered approach.  The preliminary approach includes Tier I, which would use a screening level for a default soil concentration level.  Tier II would require the measurement of total organic compounds in the soil or a site-specific leaching test.  Tier III would consist of more sophisticated fate and transport modeling, which could include a probabilistic approach.  The subcommittee is still deciding how Tier I default levels will be established.  The next meeting of the subcommittee is September 26 and October 24 in the morning at Ecology in Olympia.  





The goal is to make the Science Advisory Board (SAB) approach consistent with the risk assessment approaches being developed by the PAC.  This will contribute to the work being done by the TPH interim policy working group.  Also, the approach being developed is not expected to be a rule change, but guidance.





PUBLIC PARTICIPATION





Gerry Pollet (PAC) reviewed the status of the public participation issues proposals.  He has asked Ecology for information on the amount of money awarded versus the amounts requested.  He understands that site-specific groups have requested twice as much as has been awarded.  Mike Sciacca (PAC) suggested categorizing the types of grantees so that site-specific groups receive a higher priority.  Kevin questioned whether, if site-specific risk assessment is not approved by the PAC as a recommendation, will the amount available to public participation grants still need to be increased.  Gerry stated that the elimination of site-specific risk assessments will reduce the need for additional funds.  





Nancy Rust (PAC) recommended that abandoned sites which are being cleaned up should have signs posted on site to inform the public of the actions taking place.  Mike stated his opinion that signage should not occur at sites which are not abandoned due to the effort spent by the PLP answering public questions.  However, if the public was directed towards Ecology for questions and answers, that would allow the cleanup to be more expedient.  Taryn McCain (PAC) stated that many businesses are concerned about requiring public participation at an independent site.  Independent cleanups are often conducted when time is of the essence.  Requiring a public participation process will create a disincentive for cleaning up a site.





Public participation will continue to be discussed in the Implementation Subcommittee meeting on September 17 and it will be presented to the PAC for resolution on September 24.





TAX POLICY





Gerry Smedes (PAC) gave a brief summary of the tax policy issue.  Current, tax policies are written to provide a sales tax exemption to ranked cleanups.  The recommendation being made to the PAC includes changing the exemption to include all sites which are being cleaned up, regardless of whether they have been ranked by Ecology.  Nancy Rust (PAC) expressed her opinion that exemption from taxes is an appropriation and the Legislature would not appropriate money to this.  Sharon Metcalf (PAC) expressed her opposition to the exemption because it will reduce municipal and county tax bases.  Mary Burg (PAC) requested that the policy written based on this exemption include a process for deciding what expenses are considered remediation versus construction and assurances that services and labor will be the only exemption allowed.


Rick Griffith (PAC) expressed his opinion that the recommendation allows for fairness for all cleanups. Kevin Godbout (PAC) believes that this will be a chance to develop an incentive-based regulation that encourages cleanups.  Rod Brown (PAC) asked for assurances that independent cleanups are correctly categorizing their costs for exemption.  Gerry responded that the Department of Revenue audits expenses and fraud is subject to criminal prosecution.  *After surveying the members, the presiding officer declared there was broad support for the following recommendation:  “The PAC recommends Policy Option number 3 (The state’s tax laws, in Chapter 82 RCW could be amended to accomplish the following:  The PAC could affirm the existing Department of Revenue policy statement, but recommend that the sales tax exemption be applied to all remedial actions, whether or not on officially designated waste sites.  The mechanics of implementation could be developed in coordination with DOR, to be consistent with existing practices for contractors working on sales tax-exempt projects.  The procedures should include some guidance from Ecology regarding what actions constitute remedial actions under MTCA in order to prevent abuse by property owners conducting other types of activities on their properties).  This will provide clear statutory authority for the existing Department of Revenue policy and establish specific direction for applying it to all legitimate remedial actions undertaken where releases have been reported to the Department of Ecology under MTCA.”  Sharon Metcalf, Laurie Valeriano, Rod Brown and Nancy Rust opposed the recommendation and Jim White abstained.  





COVENANTS NOT TO SUE





Pete Kmet (Ecology) briefed the PAC on the status of the issue concerning transferability of covenants not to sue, and some Attorney General’s Office concerns.  Taryn McCain (PAC) recommended that the recommendation to be developed include the capability to extend covenants not to sue to non-owners, such as joint ventures or neighbors.  Mary Burg (PAC) questioned whether this would include transferring obligations to the non-owners.  Taryn stated that it would not.  Eric Johnson (PAC) agreed with Taryn’s recommendation and stated his opinion that this would encourage cleanups.  Also, he disagreed with a statement included in a memo from Ecology to the Implementation Subcommittee which left all transfers of covenants to the discretion of the agency.  Tom Newlon (Public) expressed his opinion that the statement was taking away a right already given to PLPs.  Kathy Gerla (Attorney General’s Office) stated that not all covenants not to sue are the same and the agency must have discretion in approving transfers.  Loren Dunn (PAC) expressed concern about transfer of obligations and asked that any recommendation include ensuring that they are followed through.





This issue will be discussed in the Implementation Subcommittee on September 17 and brought to the PAC for issue resolution on September 24.





AREA-WIDE CONTAMINATION





Taryn McCain (PAC) gave a brief summary of this issue and its history.  Based on the PAC’s meeting in Wenatchee, a subgroup of the Remedy Selection Subcommittee had agreed to further study the issue of area-wide contamination, which includes the cleanup of brownfields.  An issue resolution proposal was distributed to the PAC (attached) which asked for consensus on continuing to pursue the issue.  





Laurie Valeriano (PAC) stated that the environmental justice community must be involved in the PAC’s deliberations on this issue as it is of great concern to them.  Loren Dunn (PAC) supported the issue as being worthy of further study by the PAC.  *The PAC reached consensus on the following recommendation:  “Remedy Selection Subcommittee will consider expanded use of existing mechanisms and creation of additional mechanisms which might facilitate addressing important area-wide issues.  Creation of new mechanisms may be especially critical where a single unified remedy mechanism is difficult or inappropriate to implement.  These recommendations will be brought back to the PAC for review.”





INTERIM TPH POLICY





Mike Gillett provided a brief summary of the working group’s progress on developing an interim TPH policy.  A recommendation will be brought to the PAC for resolution on September 24. It has not been possible to review the background data and rationale for the National TPH Criteria Working Group’s proposed surrogate approach, thus the group is looking to the State of Massachusetts’ use of a surrogate approach.  It is hoped that their documentation will be sufficient to justify making a recommendation for Washington State. If not, there are still elements of an interim policy (e.g., fate and transport) that may be able to be addressed.  The group is also looking for examples of sites where beneficial use of groundwater issues could be used to create guidance.  





SITE-SPECIFIC RISK ASSESSMENT





Julie Wilson (PAC) explained a memorandum distributed to the PAC (attached) which included the three remaining policy issues and the Risk Assessment Subcommittees’ recommendations.  At the next meeting of the subcommittee, specific elements of site-specific risk assessment (e.g., parameters to be varied) will be defined. Other remaining issues include institutional controls and acceptable residual risk range.  





The PAC first discussed resources available to Ecology for review of site-specific risk assessments. Marcia Newland (Public) questioned why Ecology needs additional funding for review if the PLP pays for that during a cleanup.  Mary Burg (PAC) explained that cost recovery for MTCA is returned to the state general fund.  While site-specific risk assessments do require additional oversight, the agency does not get additional money from the state fund.  Julie clarified that this recommendation is simply acknowledging that Ecology will have more work if site-specific risk assessments are recommended for use and will thus need more resources.  *The PAC reached consensus on the following recommendation:  “The risk assessment subcommittee acknowledged that current Ecology funding and funding for public-sponsored review is not adequate to support increased use of site-specific risk assessment.  The subcommittee discussed how this funding could be made available.  Options include reallocation of current funding (taking money from some other part of the program), new funding for the legislature, and/or pay for review by PLPs.  Subcommittee members had no specific recommendation as to which option for additional funding be exercised, and would like to move this recommendation to the Implementation Subcommittee for further action in identifying the option(s) and level of funding to recommend to the Legislature.”  It was also agreed that this consensus did not include agreeing to a priority for funding this recommendation in regards to other funding recommendations made by the PAC.





The PAC next discussed the recommendation focusing on whether additional specific exposure scenarios should be added to Method B.  Julie explained that the main problem exists with commercial sites, such as service stations. A default recreational exposure would be too conservative due to its variability.  Kevin Godbout (PAC) asked whether residential and commercial land use exposure could best be determined by site-specific risk assessment. A default recreational exposure would be too conservative due to its variability.  Mary suggested that the frequent change of land use creates the most problems and that using exposure categories such as commercial-paved or commercial-unpaved might be a solution.  





Loren expressed concern regarding the recommendation in relation to eliminating ineffective intermediate commercial default scenarios.  He would like the recommendation to focus on underground storage tanks (USTs) because they are a majority of the commercial sites.  Kevin suggested a default exposure approach that allows the PLP, site manager, and the public to make the final decision.  Laurie Valeriano (PAC) expressed concern that using a categorization such as paved or unpaved would be ineffective because such conditions can change.  She is also concerned with the length of time spent on determining exposures at a site.  Kevin questioned what standards would be used for a commercial site which was not a UST.  Loren suggested that residential standards could be used or the site could be subject to a site-specific risk assessment.  Institutional controls could be used. Sharon Metcalf (PAC) suggested that Method A could also be used for a commercial non-gas station.  





Dan asked Loren, Lynn Coleman, Mike Sciacca, Kevin, and Julie to continue working on this issue, including the suggestions made above.  Agricultural and recreational land use exposure scenarios will be recommended after site-specific risk assessment has been further defined.  





The PAC discussed the recommendation on determining what factors should be considered in identifying potential future land use at a site.  It was suggested and agreed to by the PAC that this recommendation is not ready for discussion until site-specific risk assessment has been further defined.  Julie also recommended that the PAC ask the SAB to revise their 1990 recommendation on risk values/ranges and determine whether changes should be made to that recommendation. *After surveying the members, the presiding officer declared the PAC reached broad support on the recommendation to send risk values/ranges to the SAB for further study.  Laurie Valeriano and Loren Dunn opposed this recommendation.  





Kevin recommended that the burden of proof issue should also be discussed in the Risk Assessment Subcommittee. 





PUBLIC COMMENT





No additional public comment was received.





NEXT MEETING





The next meeting will be held from 10:00 a.m. to 5:00 p.m on September 24th, 1996 at the Mountaineers Building in Seattle.





Meeting adjourned.





Materials provided as handouts at meeting:





Revised Draft MTCA PAC Priority Issue Status, September 10, 1996


What are the PAC’s Preliminary Recommendations, August 22, 1996


Meetings Announcement


Draft Toxics Control Accounts Appropriation Recommendations for the 1997-1999 Biennium


Remedy Selection Issue Resolution Paper, September 10, 1996


Discussion Draft Framework for the Selection of Cleanup Action Levels Under the Model Toxics   


 Control Act, September 10, 1996


Memorandum from Gerald Pollet to PAC RE:  Update on Public Participation Issue Resolution for


 PAC Meeting, September 10, 1996


Memorandum from Gerald Pollet to Implementation Subcommittee RE:  Independent Cleanups, Public  Participation Issue Resolution Recommendation, August 14, 1996


Memorandum from Julie Wilson to Dan Ballbach RE:  Site-Specific Risk Assessment Issues, 


 September 9, 1996


Draft Tax Policy Issue Resolution Paper, September 9, 1996


Memorandum from Pete Kmet, Curtis Dahlgren, Kathy Gerla to PAC Implementation Subcommittee 


 RE:  Subcommittee Considerations for Transfer of Covenants, August 7, 1996


Area-Wide Cleanup Issues/Brownfields Issue Resolution Paper


Draft MTCA PAC Issue Update Newsletter


Risk Assessment Subcommittee Meeting Summary, August 19, 1996


Risk Assessment Subcommittee Meeting Summary, August 29, 1996


Independent Cleanups Subcommittee Meeting Summary, August 20, 1996


Implementation Subcommittee Meeting Summary, August 14, 1996


Letter to Dawn Hooper from Frank Yuse, August 26, 1996
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