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What Are The PAC’s Preliminary Recommendations?

October 25, 1996

�

The PAC’s consensus decision process is now underway.  Some tentative agreements have been reached on a number of issues, as described below.  As a work-in-process, the PAC’s deliberations will continue to evolve over the next couple of meetings.  All consensus decisions reflected herein are subject to being reconsidered before the issuance of a final report.



~RISK ASSESSMENT~



1.  Is there a need for ecologically based cleanup standards (i.e., protection of plants and animals) in addition to cleanup standards based on protection of human health?



Consensus Decision



The PAC will develop an eco-risk process and policy that commits efforts and resources at a level appropriate to the potential threat and clearly identifies regulatory expectations.  Technical methodology needs and approaches will be identified in conjunction with the SAB and other resources.  A group shall be convened to develop proposed regulations and/or guidance to implement a tiered screening and risk assessment approach to ecological risk assessments.



2.  Should site-specific risk assessment be used to set cleanup levels and make remedial action decisions under the MTCA as compared with current practice?



Broad Support Decisions



The PAC recommends to Ecology that the use of site-specific risk assessment should be allowed in development of cleanup levels, cleanup action levels, and in remedy selection.  Constraints associated with use of site-specific risk assessment in establishing cleanup levels requires more discussion within the risk assessment subcommittee and the PAC.  Some limited and constrained use of site-specific information in setting cleanup levels may be prudent, for example, in using site-specific information in an approved soil-to-groundwater model to establish soil cleanup levels protective of groundwater.  The PAC expects that the use of site-specific risk assessment in establishing cleanup levels may be more restrictive than the process to set cleanup action levels, but has not achieved consensus on this point. (Laurie Valeriano abstained from this recommendation)



Site-specific risk assessment may not be conducted on a site where the risk assessment could further delay remedy implementation.  Otherwise, sites should not restricted from using site-specific risk assessment based on their size, complexity, or legal status.  Adequate rule language or guidance should be developed to allow site-specific risk assessments to be conducted for sites undergoing independent cleanups, including established protocols for site-specific risk assessments and appropriate agency and public participation. (Laurie Valeriano abstained from this recommendation)



Consensus Decision



Alternate methods should be specified under MTCA for use in determining soil cleanup levels that are protective of groundwater.  MTCA should allow soil cleanup levels that account for the site-specific physical characteristics of the soil.



Broad Support Decision



Current use of institutional controls needs to be reviewed for the purpose of identifying what changes need to be made to the process of putting institutional controls in place and ensuring they remain in place as long as necessary to ensure adequate protection of human health and the environment. (Laurie Valeriano abstained from this recommendation)



Consensus Decision



Current Ecology funding and funding for public-sponsored review is not adequate to support increased use of site-specific risk assessment. Options for making funding available include reallocation of current funding, new funding from the Legislature, and/or pay for review by PLPs. This recommendation was moved to the Implementation Subcommittee for further action in identifying the option(s) and level of funding to recommend to the Legislature.



Broad Support Decision



The use of site-specific risk assessment and considerations should be allowed in setting cleanup levels for parameters that are primarily a function of reliably measurable characteristics of the chemical, soil, or hydrogeologic conditions at the site and are not dependent on the success of engineered controls or institutional controls for controlling the behavior of persons that could be exposed to the contamination at the site.  The use of site-specific risk assessment and considerations should (along with other requirements such as permanent to the maximum extent practicable) be allowed in setting cleanup action levels for parameters where a demonstration can be made that the selected remedy uses engineered controls or institutional controls that can be successfully relied on, on a long term basis, to control the parameter and thus limit exposure to the contamination remaining on the site. (Laurie Valeriano abstained from this recommendation)



3.  Do allowable risk values in the MTCA cleanup regulations appropriately balance the public’s desire for protecting individuals with the need for cleanups to proceed at a reasonable cost?  Should the allowable risk values for carcinogens in the MTCA cleanup regulations be amended, for example, to match federal risk range values under CERCLA (the federal Superfund program) in the National Contingency Plan?



-	No resolution to date.



4.  Should an alternative method for evaluating risk and establishing cleanup levels be identified under the MTCA for petroleum?



Consensus Decision



Ecology should revise the Total Petroleum Hydrocarbons (TPH) focus sheet to allow cleanup levels to be established using Method B (and Method C at appropriate sites), as provided under current MTCA regulations.  Ecology should apply the surrogate approach similar to that developed by the National TPH Criteria Working Group to the petroleum mixture found at the site.  Other approaches may also be needed to protect pathways or concerns which may not be addressed by the surrogate approach.  The interim guidance shall address all appropriate pathways and receptors currently addressed under the MTCA rule.  Ecology will submit a draft of the guidance to the PAC and other interested parties, to allow further review of the work done by the National TPH Criteria Working Group and Ecology.



In addition, Ecology should evaluate the need to prepare guidance to assist in the determination under current rules as to whether (1) ground water is a current or potential future source of drinking water, and (2) it is unlikely that a hazardous substance will be transported from contaminated ground water to ground water that is a current or potential future source of drinking water at concentrations which exceed ground water quality criteria.



The PAC will monitor, participate in, and expedite other efforts with the intention of supporting the outcome of the effort. 



5.  Burden of proof and various of risk parameters in site-specific risk assessment will be decided on November 6.



~REMEDY SELECTION~



1.  After a remedy has been selected, should it be implemented through the current practice of using “cleanup action levels,” (that define the material that must be remediated or contained with a specific technology or engineering control) and if so, how should those levels be determined?

 

Consensus Decision



It is recommended that Ecology prepare amendments to Sections 360, 120, and 200, and perhaps other sections of the regulations to authorize and explain the use of “cleanup action levels.”  At a minimum, the amendment should authorize the use of cleanup action levels to implement remedy selection.  Preferably, the amendment should explain better how cleanup action levels are established.  The application of cleanup action levels and its relationship to point of compliance (however defined), as well as what it means to achieve cleanup action levels or cleanup levels will be addressed later by the PAC.



2.  What steps can be taken to encourage cleanups that lead to redevelopment and reuse of “brownfields” (industrial properties), agricultural properties, and other areas of broad-based surface contamination while ensuring that the cleanups comply with the MTCA’s fundamental requirements?



Broad Support Decision



Including recommendations agreed to by the PAC concerning transferability of covenants not to sue, a plume clause, revisions being made to WAC 173-360 by the Remedy Selection Subcommittee, and site-specific technical assistance, the following recommendation should also be implemented to encourage the cleanup of area-wide contamination.  Encouraging additional education/outreach, evaluating streamlining, increasing availability of prospective purchaser agreements in addition to a statutory revision that would amend RCW 70.105D.040(5) as follows:

(5)  In addition to the settlement authority provided under subsection (5) of this section, the attorney general may agree to a settlement with a person not current liable for remedial action at a facility who proposes to purchase, redevelop, or reuse the facility provided that:

The settlement will yield substantial new resources to facilitate cleanup;

The settlement will expedite remedial action consistent with the rules adopted under this chapter; and

Based on available information, the department determines that the redevelopment or reuse of the facility is not likely to contribute to the existing release or threatened release, interfere with remedial actions that may be needed at the site, or increase health risks to persons at or in the vicinity of the site.

The legislature recognizes that the state does not have adequate resources to participate in all property transactions involving contaminated property.  The primary purpose of this subsection is to promote the cleanup and reuse of vacant or abandoned commercial or industrial contaminated property.  The attorney general and the department may give priority to settlements that will provide a substantial public benefit, including but not limited to the reuse of a vacant or abandoned manufacturing or industrial facility, or the development of a facility by a governmental entity to address an important public purpose.



Ecology and the Attorney General’s office should undertake a study of prior settlements, including but not limited to the Thea Foss Settlement, to identify options for addressing area-wide cleanups involving multiple land owners.  Ecology should also undertake appropriate outreach and education initiatives to better inform PLPs and local governments regarding mechanisms for addressing area-wide cleanups.  Ecology should undertake rulemaking to revise WAC 173-340-720(6)(c), for the purpose of facilitating area-wide cleanups which may be complicated by current provisions.  The PAC will attempt to define more expectation for this rule-making. Ecology and the Attorney General's office should analyze the need for rule making, guidance, and outreach to address whether local toxics fund monies may be utilized by a local government to perform an area-wide RI/FS or cleanup.  The analysis should include mechanisms for allowing participation by potentially liable parties, and PLP contribution of funds to partially reimburse grant expenditures.  Additionally, community-based redevelopment projects led by local governments using local toxics account grant monies should develop public participation goals that include taking into account sustainable economic development and environmental justice, as appropriate. (Mike Sciacca abstained from this recommendation)



3.  There are a variety of related issues concerning the permanence of remedies, including (1) should the MTCA continue to require permanent solutions to the maximum extent practicable, and if so to what extent; (2) how should projections of future land use influence remedy selection, especially in determining protectiveness or in establishing the degree of permanence; (3) how should the waste management hierarchy influence remedy selection; (4) how can the long-term effectiveness for remedies which leave hazardous substances on site be assured; and (5) should there be additional recognition of the difficulty of remediating groundwater contamination and consideration of additional cleanup alternatives?

�Consensus Decision



It is recommended that WAC 173-340-360 be rewritten and reviewed by the PAC with the intent of correcting the following items:  (1) goals and criteria for selecting a remedy are confusing; there are requirements both for “permanent to the maximum extent practicable” and for use of a hierarchy of technologies; in some situations, the hierarchy accurately reflects this preference for permanence and in others it does not; (2)  the concept of action levels is not in the rule; (3) there is a focus on the question “is a site above cleanup levels?” at times when the question “are the actions at the site protective?” is more appropriate; (3)  steps of the remedy selection (feasibility study) process are not clearly described; remedial investigations are described in much more detail in the rule.  Some statutory language and guidance may also be needed.  Ecology will rewrite the rule with participation from industry, environmentalists, and the public.



4.  To what extent should cost influence remedy selection?  For example, should the cost of the remedy, and the incremental risk reduction achieved, be considered in remedy selection?



-	Addressed in #3 above.



5.  Should Ecology have a “remedy czar” or someone who can perform dispute resolution for remedy selection?



-	No resolution to date; partially addressed in dispute resolution/neutral appeal recommendation.



~IMPLEMENTATION~



1.  Are there ways that Ecology can improve its internal decision making to enhance cleanups, or manage its information base differently in order to improve cleanup decision making?



-	No resolution to date; partially addressed in dispute resolution/neutral appeal recommendation.



2.  Should there be a neutral “appeal” option built into the cleanup process to allow parties a review of site cleanup decisions?  This could include appeals of liability determinations, risk levels, cleanup standards, cleanup action plans, points of compliance, and other things.  Several options exist for mechanisms of the appeal process.



Broad Support Decision



After a two-year time period, the PAC recommends Ecology conduct a formal review of the following measures, with input and participation from PLPs, the public, and interested persons.  Part of that review shall include consideration of additional or alternative measures. (Kevin Godbout abstained from this recommendation)



Clarify expectations between Ecology and PLP (and other interested persons) at the time a PLP is named, and prior to beginning any negotiation process.  This includes providing every PLP and any interested party information about all the channels available to them for resolving issues, concerns, and disputes about site cleanup.

Match skills and knowledge of site manager to the site.

Establish a peer review team, as appropriate, to provide feedback to the site manager.  

Publish guidance documents on topics such as substantial and disproportionate costs and remedy selection.  Provide these guidance documents to the PLPs and other interested parties.

Train site managers on technical, project management, dispute resolution and other related topics.

Host an annual workshop for the purpose of educating PLPs, consultants, lending institutions, and others regarding implementation of the MTCA and any new developments in the technical area of site cleanup activities.  Also provide an opportunity for general comments about the MTCA budget, technical, or policy issues.

Provide access to information related cleanup action plans and site remediation designs.

Develop an informal dispute resolution process which can be initiated at any time by PLP or Ecology to resolve disputes in a timely manner.  Informal appeals may be elevated at any time to successive levels of Ecology management beginning with the unit supervisor, section manager, and then program manager, if necessary.  Public access to the informal appeal process could occur during the public comment process, and could include a request to elevate the dispute within the Department.



3.  Could better information management facilitate cleanups?  This would include more access to Ecology information by non-Ecology interests.  This information could include cleanup action plans and site remediation designs.



-	No resolution to date; partially addressed in #2 above.



4.  Should we change our existing tax policy to create financial cleanup incentives?  There is an unresolved issue of applying sales tax to independent cleanup actions, which makes these cleanups relatively more expensive.



This “decision” has not yet achieved consensus or broad support



**Rod Brown, Sharon Metcalf, Laurie Valeriano and Nancy Rust opposed this recommendation, and Jim White abstained.  This issue will be revisited by the PAC.  The PAC affirms the existing Department of Revenue policy statement, but recommends that the sales tax exemption be applied to all remedial actions, whether or not on officially designated waste sites.  The mechanics of implementation could be developed in coordination with DOR, to be consistent with existing practices for contractors working on sales tax-exempt projects.  The procedures should include some guidance from Ecology regarding what actions constitute remedial actions under the MTCA in order to prevent abuse by property owners conducting other types of activities on their properties.  The state’s tax laws, in Chapter 82 RCW should be amended to accomplish this.  This will provide clear statutory authority for the existing Department of Revenue policy and establish specific direction for applying it to all legitimate remedial actions undertaken where releases have been reported to the Department of Ecology under MTCA. 



5.  Should the method of applying strict, joint and several, and retroactive liability be modified?



-	No resolution to date.



6.  Some states, as well as the EPA, define “equitable factors” to help PLPs apportion liability among themselves.  Should Washington State define these as well?



-	No resolution to date.



7.  Equitable factors can also be used to impose apportioned liability from a higher authority.  Should the law describe factors that courts, arbitrators or the agency could use to impose apportioned liability?



-	No resolution to date.



8.  Are adequate resources being distributed to the Toxics Cleanup Program, relative to other agencies and programs that receive money from the Toxics Control Accounts?  What should be the priorities for the funds appropriated to the Toxics Cleanup Program?



-	No resolution to date.



9.  How should public participation and community involvement be provided for in connection with recommendations for risk assessment, remedy selection, and independent cleanups, and with other elements of MTCA implementation?



Broad Support Decision



The current priority allocation for substance release grants relative to waste management grants should be reaffirmed by designating 50% of the full 1% allocation each to substance release grants and waste management grants.  Ecology should form an advisory team to review and develop recommendations for improving the grant application form and other aspects of the grant selection process including consideration of a method for allowing emergency grant monies to be made available during the year for emergency situations at substances releases.  This team will be comprised of appropriate agency staff and 2-4 past grant recipients or applicants, other interested parties, and an RCAC member (if possible).  The restriction on conflict of interest regarding applicant eligibility through regulatory modification should be clarified with specific language.  Ecology should be authorized to provide for emergency grants which will be limited to no more than one per year per applicant and would be applied toward the annual maximum award.  The PLP will pay for the technical assistance portion of the community public involvement effort for a particular site-specific risk assessment provided that the relative cost of the technical assistance is commensurate with the complexity of the risk assessment.  The method for accomplishing this still needs to be determined.  (Scott McKinnie and Jody Pucel abstained from this recommendation)



10.  Should the law include a “plume” clause, stating that parties are not liable for a plume of groundwater contamination that extends under their property, if they had no relationship to the cause of the contamination?



Broad Support Decision



The PAC recommends that the MTCA definition of "owner or operator" be revised consistent with a modified form of Policy 540A as follows (Jody Pucel abstained from this recommendation):

RCW 70.105D.020

(11) "Owner or operator" means:

Any person with any ownership interest in the facility or who exercises any control over the facility; or 

In the case of an abandoned facility, any person who had owned, or operated, or exercised control over the facility any time before its abandonment;

The term does not include:

(iii) any person who has any ownership interest in, operates, or exercises control over real property where a hazardous substance has come to be located solely as a result of migration of the hazardous substance to the real property through the groundwater from a source off the property, provided:

The person can demonstrate that the hazardous substance has not been used, placed, managed or otherwise handled on the property in a manner likely to cause or contribute to a release of the hazardous substance that has migrated onto the property;

Such person has not caused or contributed to the release of the hazardous substance; and,

Such person does not engage in activities that damage or interfere with the operation of remedial actions installed on the person's property, or engage in activities that result in exposure of humans or the environment to the contaminated groundwater that has migrated onto the property;

Legal withdrawal of groundwater shall not disqualify a person from this exemption.



11.  Should” Convenants Not To Sue” be made expressly transferable?  (Currently, the law is silent on whether these Convenants may be transferred from the recipient of the Covenant to the purchaser of the property covered by the Covenant.)



Consensus Decision



Recommended statutory amendments are as follows:

Under RCW 70.105D.040(4), insert subparagraphs (e) and (f):

(e)  If the state has entered into a consent decree with an owner or operator under this section, the state shall not enforce this chapter against any owner or operator who is a successor in interest to the settling party unless under the terms of the consent decree the state could enforce against the settling party, provided that:

(i)  the successor owner or operator is liable with respect to the facility solely due to that person's ownership interest or operator status acquired as a successor in interest to the owner or operator with whom the state has entered into a consent decree; and

(ii) this stay of enforcement shall not apply where the consent decree was based on circumstances unique to the settling party that do not exist with regard to the successor in interest, such as financial hardship.  For consent decrees entered into prior to the effective date of this subparagraph, at the request of a settling party or a successor owner or operator, the attorney general shall issue a written opinion on whether a consent decree contains such unique circumstances.  For all other consent decrees, such unique circumstances shall be specified in the consent decree. 

(f)  Any person who is not subject to enforcement by the state under paragraph (e) of this subsection shall not be liable for claims for contribution regarding matters addressed in the settlement.

Amend RCW 70.105D.080:

Except as provided in RCW 70.105D.040(4)(d) and (f), a person may bring a private right of action, including a claim for contribution or for declaratory relief, against any other person liable under RCW 70.105D.040 for the recovery of remedial action costs. . . .

12.  Is there a need for clearer statutory authority for some existing practices?



Consensus Decision



Amend RCW 70.105D.030(2)(c) to read:  

The department shall adopt, and thereafter enforce, rules under chapter 34.05 to:

(i) Require the reporting by an owner or operator of releases of hazardous substances to the environment which may be a threat to human health or the environment within 90 days of discovery, including such exemptions from reporting as the department deems appropriate; and

(ii) establish reasonable deadlines not to exceed 90 days for the department to initiate an investigation of a hazardous waste site after the department receives such notice or otherwise receives information that the site may pose a threat to human health or the environment and other reasonable deadlines for remedying releases or threatened releases at the site; provided that, this subsection shall not modify any existing requirements provided for under other laws.



~INDEPENDENT CLEANUP~



1.  Should we institute a program of random Ecology audits or spot-checks of independent cleanups on an ongoing basis?



Consensus Decision



The PAC directed Ecology to develop a program for review of all ranked sites for which a final independent cleanup report was submitted after the Site Hazardous Assessment had been performed.  Such review should be conducted as expeditiously as possible, with priority given to higher ranked sites.  The review will evaluate whether those sites can be removed from the hazardous sites list as required in 330(4) or whether further action is required.  Ecology shall also conduct a review of the SHA and site investigation procedures, to ensure that both delegated counties and Ecology are properly reviewing the adequacy of independent cleanups.  The Legislature and/or Ecology shall make funding available to implement the proposals in this recommendation.



2.  How can we best leverage limited Ecology resources (existing and future) to provide greater technical assistance for independent cleanups?



Consensus Decision



The PAC is recommending to the Legislature that it amend MTCA to authorize Ecology to provide site-specific, but non-binding, technical advice and assistance to persons performing or interested in independent remedial actions.  This assistance can include preparation of written opinions addressing the adequacy of proposed cleanup actions, and shall include provisions protecting the state against liability resulting from such assistance and authorizing recovery of costs, with the proviso that costs can be waived to support public participation.  In addition, the PAC recommended that Ecology should explore means to provide more technical assistance under current regulations in the interim.  Recommended statutory amendments are as follows:



AMEND RCW 70.105D.030(1) by adding a new paragraph and moving current (i) to (j), as follows:  

(i)	Provide informal advice and assistance to persons regarding the administrative and technical requirements of this chapter.  This may include site-specific advice to persons who are conducting or otherwise interested in independent remedial actions.  Any such advice or assistance shall be advisory only, and shall not be binding on the department.  As a part of providing this advice and assistance for independent remedial actions, the department may prepare written opinions regarding whether the independent remedial actions or proposals for those actions meet the substantive requirements of this chapter and/or whether the department believes further remedial action is necessary at the facility.  The department is authorized to collect, from persons requesting advice and assistance, the costs incurred by the department in providing such advice and assistance; provided, however, that the department shall, where appropriate, waive collection of costs in order to provide an appropriate level of technical assistance in support of public participation.  The state, the department, and officers and employees of the state shall be immune from all liability and no cause of action of any nature shall arise from any act or omissions in providing, or failing to provide, informal advice and assistance.  

(i) (j) Take any other actions necessary to carry out. . . .

AMEND RCW 70.105D.020 by adding a new paragraph (8) and renumbering thereafter, as follows:  

"Independent Remedial Actions" means remedial actions conducted without department oversight or approval, and not under an order or decree.  

Amend RCW 70.105D.030(l)(f) as follows:  

(f)	Issue orders or enter into consent decrees or agreed orders that include, or issue written opinions under RCW 70.105D.030(l)(i) that may be conditioned upon, deed restrictions where necessary to protect human health and the environment from a release or threatened release of a hazardous substance from a facility.  Prior to establishing a deed restriction under this subsection, the department shall notify and seek comment from a city or county department with land use planning authority for real property subject to a deed restriction.



3.  Can the Independent Remedial Action Program (a process whereby Ecology is asked to review a report on an independent cleanup and  no-further-action-letter may be issued by Ecology), which represents a moderate level of Ecology oversight and results in limited assurance of finality, be improved?



-	The subcommittee is working on recommendations to improve training and guidance for those performing independent cleanups



4.  Would a consultant certification program make independent cleanups better and/or easier to accomplish?



-	No resolution.
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