APPENDIX C



	PRIORITY ISSUE TEMPLATES

�

Priority Issue #1:  Site-Specific Risk Assessment



Should site-specific risk assessment be used to set cleanup levels and make remedial action decisions under the MTCA as compared with current practice?



�PRIVATE ��Recommendation (Broad Support - Laurie Valeriano Opposed)



Allow use of site-specific risk assessment in setting cleanup levels, remedial action levels, or in making remedial action decisions under MTCA with the limitations and requirements established by the PAC in the accompanying documentation. The pages following dated December 10, 1996 from Pete Kmet reflects PAC recommendations on revisions to MTCA sections -702 and -708.  These sections specify the burden of proof/quality of information required for use of site-specific information required for use of site-specific information in establishing cleanup levels and remediation levels, and the limitations on use of site-specific information.  A memorandum dated December 10, 1996 from Pete Kmet reflects PAC recommendations on land use considerations within the new requirements outlined in revised MTCA sections -702 and -708.  The memorandum dated November 13 from Julie Wilson summarizes the changes reflected in both of Pete Kmet's memos1. 



The PAC further recommends that the MTCA regulations be amended to:



require that commercial sites use the MTCA residential exposure scenarios as the default scenarios, but allow them to establish cleanup and remediation levels through a site-specific risk assessment in accordance with WAC 173-340-708; and 

eliminate the commercial scenario and the requirement that commercial sites attain cleanup levels as close as practicable to residential cleanup levels; and 

for the types of sites noted below, Ecology shall, where appropriate, allow for the use of alternative exposure scenarios as provided for in WAC 173-340-708.



Also, it is the PAC's expectation that many types of commercial sites may, where appropriate, qualify for alternative exposure scenarios under 708(3) since contaminated soil at these sites is typically characterized by a cover of buildings, pavement, and landscaped areas.  Examples of these types of sites include:



commercial properties removed from a single family, duplex, or subdivided individual lots,

private and public recreational facilities when access is physically controlled,

urban residential sites (i.e., upper- story residential over lower- story commercial), and

offices, restaurants, and other facilities primarily devoted to support administrative functions of a commercial/industrial nature

��

Other Risk-Related Issues Addressed to Some Extent in this Issue Resolution Paper



A number of other risk assessment issues are related to the above priority risk assessment issue.  A complete listing of these related issues can be found in the original risk assessment subcommittee issue paper included in the December 15, 1995 report to the legislature.  The issues directly related to use of site-specific risk assessment under MTCA have been addressed in arriving at resolution to the priority risk issue, and their resolution is reflected in separate issue resolution papers, or in meeting notes of the PAC and/or PAC risk assessment subcommittee.  This issue resolution paper presents the options and proposed resolution only for the priority issue.



Issue Description



MTCA cleanup regulations currently allow for some site-specific risk assessment, although its use has been limited. MTCA specifies the framework for using risk assessment to set site cleanup levels, and allows only a few exposure parameters to be changed to reflect site-specific conditions.  MTCA regulations [WAC 173-340-350(6)(d)] also suggest that a more complete risk assessment (more comparable to the types of analyses performed for Superfund sites) may be included as one component of an RI/FS that is conducted for a MTCA site.  Ecology guidance, however, indicates that site-specific risk assessment may not be used to set cleanup levels, but allows site-specific risk assessment considerations during remedy selection.



In practice, site-specific data and considerations are often not being used even in areas where their use is allowed, no guidance is available on their use in areas where allowed to ensure consistent application, and current constraints on their use may result in site cleanups that are not appropriate for site-specific conditions.



If additional use of site-specific risk assessment under MTCA is determined to be appropriate, it could occur at any of several points in the site evaluation and remedy selection process.  It would not necessarily replace current methods under MTCA but could supplement them, and in effect create a tiered approach to risk assessment. Rule language and regulatory guidance regarding use of site-specific information would be established.  The results of a site-specific risk assessment would be considered a valid basis for cleanup decisions only if the risk assessment is conducted in accordance with the rule language and guidance.



Contaminant fate and transport modeling may be applied within a risk assessment to estimate exposure.  Such modeling can also be applied to determine cleanup levels based on protection against cross-media contamination (e.g., soil concentrations that are protective of underlying groundwater).  Cleanup levels based on protection from cross-media contamination, those based on ARARs, and those that are risk-based are all recognized as possible site cleanup levels within the current MTCA framework and are interrelated.  Therefore, both aspects of use of contaminant fate and transport modeling (i.e., its use in evaluating risks and cross-media protection) are is considered as part of site-specific risk assessment for the purposes of this issue resolution paper.





�Issue Resolution Options



1.	Do nothing.  Status quo is acceptable.

2.	Allow use of site-specific risk assessment in setting cleanup levels, remedial action levels, or in making remedial action decisions under MTCA.

2A.	Recommend that an option for establishing cleanup levels under MTCA based on use of site-specific risk assessment be adopted, and that rule language and regulatory guidance be developed that informs both Ecology and the regulated community on how site-specific risk assessment be done and used in establishing cleanup levels; and/or

2B.	Recommend that use of site-specific risk assessment to set remediation levels be formally acknowledged and rule language and regulatory guidance be developed; and/or

2C.	Recommend that use of site-specific risk assessment in remedy selection be formally acknowledged in rule language and that regulatory guidance be developed.



Option Analysis



Option 1 is unacceptable, because current allowances for use of site-specific risk assessment are not being used as effectively and consistently as intended, and because additional allowance for use of site-specific risk assessment may lead to more effective (from the standpoint of results and cost) and appropriate cleanups.  Option 2 would allow use of site-specific risk assessment at one or more points during the site remedial decision-making process.  Option 2A would allow cleanup levels to be set for a site based on site-specific information.  These cleanup levels would be recognized as legally applicable to a site under the conditions of exposure assumed. In Options 2B and 2C, cleanup levels remain as defined under MTCA; however, use of site-specific risk assessment is formally recognized as appropriate for use as a basis for identifying remedial action levels that may be less stringent than cleanup levels (Option 2B), and/or as a basis for identifying the most practical and cost effective remedy for a site (Option 2C).  Options 2B and 2C differ in that Option 2B uses a quantitative basis for establishing cleanup action levels, while Option 2C may be limited to qualitative application of the results of the site-specific risk assessment in remedy selection.

�December 10, 1996  DRAFT by Pete Kmet, Ecology



AMEND WAC 173-340-702 as follows:



WAC 173-340-702   General policies.  



	(1) Purpose.  This section defines the policies and principles that the department shall utilize to ensure that cleanup standards, cleanup levels and remediation levels under this chapter are established and implemented in a scientifically and technically sound manner.



	(2) Relationship to federal cleanup law….



	(3) Regulation update….



	(4) Institutional controls….



	(5) Burden of proof….



	(6) New scientific information….



      (7) Quality of Information.  (a)  The intent of this subsection is to establish minimum criteria to be considered when evaluating information submitted to Ecology proposing to modify the methods or factors specified in this chapter or proposing methods or factors not specified in this chapter for calculating cleanup levels and remediation levels.  This subsection does not establish a burden of proof or alter the burden of proof provided for elsewhere in this chapter. 



(b) When deciding whether to approve modifications to the default methods or factors specified in this chapter for establishing cleanup levels and remediation levels or when deciding whether to approve alternative or additional methods or factors, the Department shall consider  information submitted by all interested persons and the quality of that information.  When evaluating the quality of the information the Department shall consider the following factors, as appropriate for the type of information submitted:



(i)  Whether the information is based on a theory or technique that has wide spread acceptance within the relevant scientific community;

 

(ii)  Whether the information was derived using standard testing methods or other widely accepted scientific methods; 



(iii)  Whether a review of relevant information both in support of and not in support of the proposed modification has been provided along with the rationale explaining the reasons for the proposed modification;



(iv) Whether the assumptions used in applying the information to the facility are valid and would assure the proposed modification would err on behalf of protection of human health and the environment; 



(v) Whether the information adequately addresses populations that are more highly exposed than the population as a whole and are reasonably likely to be present at the site; and



(vi) Whether adequate quality assurance and quality control procedures have been used, any significant anomalies are adequately explained, the limitations of the information are identified, and the known or potential rate of error is acceptable.



The department shall prepare guidance, where appropriate, to facilitate implementation of this subsection.



WAC 173-340-708   Human health risk assessment procedures.  



	(1) Purpose.  This section defines the risk assessment framework that the department will utilize to establish cleanup levels and remediation levels.  As used in this section, cleanup levels and remediation levels means the human health risk assessment component of these levels.   



This chapter defines certain default values and methods to be used in calculating cleanup levels and remediation levels.  This section allows varying from these default values and methods under certain circumstances.  When deciding whether to approve alternate values and methods the department shall ensure that the use of alternative values and methods will not significantly delay site cleanups.



	(2) Selection of indicator hazardous substanc�es. (no changes)



	(3) Reasonable maximum exposure.  (a) Cleanup levels and remediation levels shall be based on estimates of current and future resource uses and reasonable maximum exposures expected to occur under both current and potential future site use conditions.

	(b) The reasonable maximum exposure is defined as the highest exposure that is reasonably expected to occur at a site under current and potential future site use.  WAC 173-340-720 through 173-340-760 define the reasonable maxi�mum exposures for ground water, surface water, soil, and air.  These reasonable maximum expo�sures will apply to most sites where individuals or groups of individuals are or could be exposed to hazardous substances.  For example, the reasonable maximum exposure for most ground water is defined as exposure to hazardous substances in drinking water and other domestic uses.

	(c) Persons performing cleanup actions under this chapter may utilize the evaluation criteria in WAC 173-340-720 through 173-340-760 to dem�onstrate that the reasonable maximum exposure scenarios specified in those sections are not appro�priate for cleanup levels for a particular site. The use of an alternate exposure scenario shall be documented by the person performing the cleanup action.  Documen�tation for the use of alternate exposure scenarios under this provision shall be based on the results of investigations performed in accordance with WAC 173-340-350. 



(d)  Persons performing cleanup actions under this chapter may also use alternate reasonable maximum exposure scenarios to assess the protectiveness of a remedy that uses engineered controls and/or institutional controls to limit exposure to the contamination remaining on the site.  An alternate reasonable maximum exposure scenario shall reflect the highest exposure that is reasonably expected to occur under current and potential future site exposure considering, among other appropriate factors, the potential for institutional controls to fail and the extent of the time period of failure under these scenarios.



For example, if a cap (with appropriate institutional controls) is the proposed remedy at a commercial site, the reasonable maximum exposure scenario for assessing the protectiveness of the cap with regard to direct soil contact could be changed from a child living on the site to a construction or maintenance worker and child trespasser scenario.



(d) (e) Individuals or groups of individuals may be exposed to hazardous substances through more than one exposure pathway.  For example, a person may be exposed to hazardous substances from a site by drinking contaminated ground water, eating contaminated fish, and breathing contaminated air.  At sites where the same individuals or groups of individuals are or could be consistently exposed through more than one pathway, the reasonable maximum exposure shall represent the total exposure through all of those pathways.  At such sites, the cleanup levels and remediation levels derived for individual pathways under WAC 173-340-720 through 173-340-760 and WAC 173-340-360 shall be adjusted downward to take into account multiple exposure pathways.

	(4) Cleanup levels and remediation levels for individual hazardous substances.  Cleanup levels for individual hazard�ous substances will generally be based on a combi�nation of requirements in applicable state and federal laws and risk assessment.  Remediation levels will generally be based on a variety of factors described in WAC 173-340-360, including risk assessment considerations.

	(5) Multiple hazardous substances.

	(a) Cleanup levels for individual hazardous substances established under methods B and C and remediation levels shall be adjusted downward to take into account exposure to multiple hazardous substances.  Ad�verse effects resulting from exposure to two or more hazardous substances with similar types of toxic response are assumed to be additive unless scientific evidence is available to demonstrate otherwise.

	(b) Cancer risks resulting from exposure to two or more carcinogens are assumed to be additive unless scientific evidence is available to demonstrate otherwise.

	(c) For purposes of establishing cleanup levels for noncarcinogens under methods B and C, and for remediation levels the �health threats resulting from exposure to two or more hazardous substances with similar types of toxic response may be apportioned between those hazardous substances in any combination as long as the hazard index does not exceed one (1).

	(d) For purposes of establishing cleanup levels for carcinogens under methods B and C, and for remediation levels, the cancer risks resulting from exposure to multiple hazardous substances may be apportioned between hazardous substances in any combination as long as the total excess cancer risk does not exceed one in one hundred thousand.

	(e) The department may require biological testing to assess the potential interactive effects associated with chemical mixtures.

	(6) Multiple pathways of exposure.

	(a) Estimated doses of individual hazardous substances resulting from more than one pathway of exposure are assumed to be additive unless scientific evidence is available to demonstrate otherwise.

	(b) Cleanup levels and remediation levels based on one pathway of exposure shall be adjusted downward to take into account exposures from more than one exposure pathway.  The number of exposure pathways considered at a given site shall be based on the reasonable maximum exposure scenario as defined in WAC 173-340-708(3).

	(c) For purposes of establishing cleanup levels for noncarcinogens under methods B and C, and remediation levels, the health threats associated with exposure via multi�ple pathways may be apportioned between expo�sure pathways in any combination as long as the hazard index does not exceed one (1).

	(d) For purposes of establishing cleanup levels for carcinogens under methods B and C, and for remediation levels, the cancer risks associated with exposure via multiple pathways may be apportioned between exposure pathways in any combination as long as the total excess cancer risk does not exceed one in one hundred thousand.

	(7) Reference doses.

	(a) The chronic reference dose and the devel�opmental reference dose shall be used to establish cleanup levels and remediation levels under this chapter.  Cleanup levels and remediation levels shall be established using the value which results in the most protective concentration.

	(b) Inhalation reference doses shall be used in WAC 173-340-750.  Where the inhalation refer�ence dose is reported as a concentration in air, that value shall be converted to a corresponding in�haled intake (mg/kg-day) using a human body weight of 70 kg and an inhalation rate of 20 m3/day.

	(c) A subchronic reference dose may be utilized to evaluate potential noncarcinogenic effects resulting from exposure to hazardous substances over short periods of time.  This value may be used in place of the chronic reference dose where it can be demonstrated that a particular hazardous substance will degrade to negligible concentrations during the exposure period.

	(d) For purposes of establishing cleanup levels and remediation levels  for hazardous substances under this chapter, a reference dose established by the United States Environmental Protection Agency and available through the "integrated risk information system" (“IRIS”) data base shall be used.  If a reference dose is not available through the “IRIS” data base, a reference dose from the U.S. EPA “HEAST” data base shall be used.  

	(e)  If a reference dose is available through the “IRIS” or “HEAST” data bases, it shall be used  unless the department determines that there is clear and convincing scientific data which demonstrates that the use of this value is inappropriate. 

	(e) (f)  If a reference dose is not available through the "integrated risk information system" data base or the “HEAST” data base or is demonstrated to be inappropriate under (d) (e) of this subsection, a reference dose shall be established utilizing the methods described in Risk Assessment Guidance for Superfund.  Human Health Evalua�tion Manual, Part A.  (October 1989.)

	(f) (g)  In estimating a reference dose for a hazard�ous substance under (e) or (f) of this subsection, the department shall consult with the science advisory board, the department of health, and the United States Environmental Protection Agency.  Scientific data supporting such a change shall be subject to the requirements under WAC 173-340-702(7).

	(g) Where a reference dose other than those established under (d) of this subsection is used to establish a cleanup level or remediation level at individual sites, the department shall summarize the scientific rationale for the use of those values in the cleanup action plan.  The department shall provide the opportuni�ty for public review and comment on this value in accordance with the requirements of WAC 173-340-360 and 173-340-600.



	(8) Carcinogenic potency factor.

	(a) For purposes of establishing cleanup levels and remediation levels for hazardous substances under this chapter, a �carcinogenic potency factor established by the United States Environmental Protection Agency and available through the "integrated risk informa�tion system" “IRIS” data base shall be used.  If a cancer potency factor is not available from the “IRIS” data base, a cancer potency factor from the “HEAST” data base shall be used.  

	(b)  If a cancer potency factor is available from the “IRIS” or “HEAST” data bases it shall be used  unless the department determines that there is clear and convincing scientific data which demonstrates that the use of this value is inappropriate.

	(b) (c) If a carcinogenic potency factor is not available through the "integrated risk information system" database or the “HEAST” data base or is demonstrated to be inappropriate under (a) (b) of this subsection, one of the following methods shall be utilized to establish a carcinogen�ic potency factor:

	(i) The carcinogenic potency factor may be derived from appropriate human epidemiology data on a case-by-case basis; or

	(ii) The carcinogenic potency factor may be derived from animal bioassay data using the following procedures:

	(A) All carcinogenesis bioassays shall be reviewed and data of appropriate quality shall be used for establishing the carcinogenic potency factor.

	(B) The linearized multistage extrapolation model shall be utilized to estimate the slope of the dose-response curve unless the department deter�mines that there is clear and convincing scientific data which demonstrates that the use of an alter�nate extrapolation model is more appropriate;

	(C) All doses shall be adjusted to give an average daily dose over the study duration; and

	(D) An interspecies scaling factor shall be used to take into account differences between animals and humans.  This scaling factor shall be based on the assumption that milligrams per surface area is an equivalent dose between species unless the department determines there is clear and convinc�ing scientific data which demonstrates that an alternate procedure is more appropriate.  The slope of the dose response curve for the test species shall be multiplied by this scaling factor in order to obtain the carcinogenic potency factor, except where such scaling factors are incorporated into the extrapolation model under (B) of this subsection.  Where adequate pharmacokinetic and metabolism studies are available, data from these studies may be utilized to adjust the interspecies scaling factor.

	(c) (d) In estimating a carcinogenic potency factor for a hazardous substance under (b) (c) of this subsec�tion, the department shall consult with the science advisory board, the department of health, and the United States Environmental Protection Agency.  Scientific data supporting such a change shall be subject to the requirements under WAC 173-340-702(7).

	(d) (e)  Where a carcinogenic potency factor other than that established under (a) of this subsection is used to establish cleanup levels or remediation levels at individual sites, the department shall summarize the scientific rationale for the use of that value in the cleanup action plan.  The department shall provide the opportunity for public review and comment on this value in accordance with the requirements of WAC 173-340-360 and 173-340-600.

	(9) Bioconcentration factors.

	(a) For purposes of establishing cleanup levels and remediation levels for a hazardous substance under WAC 173-340-730, a bioconcentration factor established by the United States Environmental Protection Agency and utilized to establish the ambient water quality criterion for that substance under section 304 of the Clean Water Act shall be used unless the department determines that there is clear and convincing adequate scientific data which demonstrates that the use of an alternate value is more appropriate for the conditions present at the site.

	(b) When utilizing a bioconcentration factor other than that utilized to establish the ambient water quality criterion, the department shall may, as appropriate, con�sult with the science advisory board, the depart�ment of health, and the United States Environmen�tal Protection Agency.  Scientific data supporting such a change shall be subject to the requirements under WAC 173-340-702(7).

	(c) Where a bioconcentration factor other than that established under (a) of this subsection is used to establish cleanup levels or remediation levels at individual sites, the department shall summarize the scientific rationale for the use of that factor in the draft cleanup action plan.  The department shall provide the opportunity for public review and comment on the value in accordance with the requirements of WAC 173-340-360 and 173-340-600.



	(10) Exposure parameters.

	(a) As a matter of policy, the department has defined in WAC 173-340-720 through 760 the default values for exposure parameters to be used when establishing cleanup levels and remediation levels  under this chapter.  With the exception of the parameters identified Except as provided for in (b) and (c) of this subsection or and in WAC 173-340-720 through 760, these parameters default values shall not be modified changed for individual hazardous substances or sites. in a manner which results in a less stringent cleanup level.  The scientific and technical basis for these parameters shall be reviewed when updating this chapter under WAC 173-340-704(3).

�	(b) The department may approve the use of values other than those specified in WAC 173-340-720 through 173-340-760 where there is clear and convincing scientific data which demonstrates that one or more of the following parameters should be modified for an individual hazardous substance or site:

	(i) Gastrointestinal absorption rate;

	(ii) Inhalation correction factor;

	(iii) Bioconcentration factor; or

	(iv) Inhalation absorption rate.

	

	(b)  Exposure parameters that are  primarily a function of the exposed population characteristics (such as body weight and lifetime) and those that are primarily a function of human behavior that cannot be controlled through an engineering or institutional control  (such as:  fish consumption rate; soil ingestion rate; drinking water ingestion rate; and, breathing rate) are not expected to vary on a site by site basis.  The default values for these exposure parameters shall not be changed when calculating cleanup levels.  For remediation levels the default values for these exposure parameters may only be changed when an alternate reasonable maximum exposure scenario is used, as provided for in WAC 173-340-708(3)(d), that reflects a different exposed population such as using an adult instead of a child exposure scenario.  Other exposure  parameters may be changed only as follows:



(i)  For calculation of cleanup levels, the types of exposure parameters that may be changed are those that are: (A) Primarily a function of reliably measurable characteristics of the hazardous substance, soil, hydrologic or hydrogeologic conditions at the site and, (B) Are not dependent on the success of engineered controls or institutional controls for controlling exposure of persons to the hazardous substances at the site.  The default values for these exposure parameters may be changed where there is adequate scientific data to demonstrate that use of an alternative or additional value would be more appropriate for the conditions present at the site.  



Examples of exposure parameters for which the default values may be  changed under this provision are as follows:  contaminate leaching and transport variables* (such as the soil organic carbon content, aquifer permeability and soil sorption coefficient); inhalation correction factor; fish bioconcentration factor; soil gastrointestinal absorption rate; and, inhalation absorption percentage.



(ii)  For calculation of remediation levels, in addition to the exposure parameters that may be changed under paragraph (b)(i) above, the types of exposure parameters that may be changed from the default values are those where a demonstration can be made that the proposed remedy uses engineered controls and/or institutional controls that can be successfully relied on, for the reasonably foreseeable future,  to control contaminant mobility and/or exposure to the contamination remaining on the site.



In general, exposure parameters that may be changed under this subdivision are those that define the exposure frequency, exposure duration and exposure time. The default values for these exposure parameters may be changed where there is adequate scientific data to demonstrate that use of an alternative or additional value would be more appropriate for the conditions present at the site. 



 Examples of exposure parameters for which the default value changed under this provision are as follows:  infiltration rate*; frequency of soil contact; duration of soil exposure; duration of drinking water exposure; duration of air exposure; drinking water fraction*; and, fish diet fraction. 



*New terms to be added to MTCA equations.



(c)  When the modifications provided for in (b) of this subsection result in significantly higher values for cleanup levels or remediation levels than would be calculated using the default values for exposure parameters, the risk from other potentially relevant pathways of exposure shall be evaluated addressed under the procedures provided for in WAC 173-340-720 through 173-340-760.  For exposure pathways and parameters for which default values are not specified in this chapter the framework provided for by this subsection, along with the quality of information requirements in (WAC 173-340-702),shall be used to establish appropriate or additional assumptions for these parameters and pathways.



(d)  Where the department approves the use of exposure parameters other than those established under WAC 173-340-720 through 173-340-760 to establish cleanup levels or remediation levels at individual sites, the department shall summarize the scientific rationale for the use of those parameters in the cleanup action plan.  The department shall provide the opportunity for public review and comment on those values in accordance with the requirements of WAC 173-340-360 and 173-340-600.  Scientific data supporting such a change shall be subject to the requirements under WAC 173-340-702(7).



� DEPARTMENT OF ECOLOGY( 





December 10, 1996



TO:		MTCA Policy Advisory Committee



FROM:	Pete Kmet



SUBJECT:	Proposal for addressing land use considerations under MTCA.



This memorandum describes the approach the MTCA PAC recommends for handling land use considerations under MTCA.



General



This memorandum addresses cleanup levels and remediation levels for soils.  Other media cleanup levels and remediation levels such as for ground water, surface water and air are not a function of surface land use and are not addressed by this proposal.



This approach would require restructuring the MTCA regulations to provide tables & formulas for cleanup levels for soils for two types of land use:  unrestricted land use (URSLA) & industrial.  URSLA would be based on a single family residential use scenario and would keep Method A tables and method B formulas. Industrial land use levels would be based on a worker exposure scenario and would keep Method A (industrial) tables and method C formulas for industrial sites.  Other pathways (dermal, dust, food, vapor) will need to be examined to determine if additional formulas and default assumptions should be added to the rule. 



[NOTE:  This memo refers to rulemaking here and at a number of places.  The PAC has not reached a consensus that rulemaking will be required in all of these instances.]



Unrestricted land use would be the starting presumption at all sites except for sites qualifying as “industrial” under WAC 173-340-745.  This approach would allow land use considerations to be used (along with other requirements) in establishing remediation (cleanup action) levels for soils at sites. Definitions and criteria may need to be added to the rules.



Acceptable Level of Risk



MTCA will continue to use a 1 in a million acceptable level of cancer risk for individual carcinogens and 1 in a 100,000 additive risk due to multiple carcinogens for child exposure or involuntary adult exposure scenarios.  Where the exposure is for workers, MTCA would use a 1 in a 100,000 acceptable cancer risk for individual carcinogens and 1 in 100,000 for the additive risk for multiple carcinogens, as is currently used for industrial land uses.  



MTCA will continue to use the same level of protection for noncarcinogens.

That is, for both adult and child exposure scenarios a hazard quotient 1.0  would be used for individual chemicals and a hazard index (HI) of 1.0 for multiple chemicals with similar health effects.



[NOTE:  The PAC has not reached a consensus on the acceptable level of risk to be used at contaminated sites.  Any discussion of risk here or elsewhere in this memo is not a consensus PAC recommendation.]



Evaluation of the Protectiveness of Caps



In all these land uses (except certain types of residential as noted below), where the cap is the selected remedy, the evaluation of whether the cap is protective of human health would need to be done.  



This may include using a maintenance/construction adult worker exposure scenario plus, a child “trespasser” scenario during the time contaminated soil was exposed by maintenance/construction activities.  The maintenance/construction worker scenario would use a worker acceptable level of risk, the trespasser scenario would use a child acceptable level of risk.   The assumptions used in these exposure scenarios would likely be different for different land uses (such as a higher potential for child exposure in a park setting than a commercial property well removed from residential areas) and would need to consider nearby land uses (such as a higher potential for child exposure at a commercial site near residential areas vs. commercial properties well removed from residential areas).



Ecology would work with the SAB  and appropriate stakeholders to develop exposure scenarios and assumptions for conducting evaluation of a cap.  This would be adopted by rule.



Note that before a cap could be selected, it would also have to meet the other remedy selection criteria in WAC 173-340-360.



[NOTE:  The PAC has not reached a consensus on how an evaluation of caps for protectiveness would be conducted.   The discussion here is for illustrative purposes only.]



Childcare Facilities & Schools



Keep as is in WAC 173-340-740 (1)(d).  i.e. handle the same as residential land use.



Residential Land Use  



Keep essentially as is in WAC 173-340-740.  That is:



Require the use of URSLA cleanup levels be applied to all residential areas.

Use the same level of risk.

Method A table 

Method B equations with default assumptions that can be varied as per 708(10).  



May need to add food exposure pathway to address residential gardens.  If so, Ecology will work with the SAB and appropriate stakeholders to develop appropriate exposure scenarios and assumptions.  These would be adopted by rule.



The evaluation of capping alternatives for residential areas will need careful evaluation.  It is expected one could demonstrate remediation levels under a cap are protective for multifamily housing and mixed use situations if appropriate institutional controls are part of remedy.  For single family, duplex or other situations where the land is subdivided into individual lots that the owner can alter, the use of capping alternatives would need more scrutiny, if not eliminated entirely as an option.  Ecology will work with the SAB to examine this issue in more detail.  Any specific requirements would be adopted by rule.



[NOTE:  The PAC has not reviewed the method A table or assumptions used in the method B equations and the approach discussed above does not mean the PAC has reached consensus on the values in table A or assumptions in the method B equations.]



Industrial Land Use



Keep as is in WAC 173-340-745.  That is:  



Allow for consideration of industrial land use in setting cleanup levels as well as remediation levels.

Use same criteria for determining eligible sites. 

Use same level of risk and worker exposure scenario

Method A table 

Method C equations with default assumptions that can be varied as per 708(10).



[NOTE:  The PAC has not reviewed the method A industrial table or assumptions used in the method C equations and the approach discussed above does not mean the PAC has reached consensus on the values in table A or assumptions in the method C equations.]



Commercial Land Use



Eliminate commercial land use as an option for adjusting cleanup levels under WAC 173-340-740.  



Allow consideration of commercial land use in setting remediation levels.  This would start from the presumption for URSLA and allow modifications to the default exposure assumptions to reflect commercial land use in setting remediation levels as per new 708(10).  A default set of exposure assumptions for setting remediation levels at commercial gasoline stations will be added to the rule.



Eliminate the “as close as practicable” requirement for remediation levels for commercial land uses.



Ecology would work with the SAB and appropriate stakeholders to develop exposure scenarios and assumptions at commercial properties.  The exposure scenarios would need to consider the land use of the property itself as well as nearby land uses.  These would be adopted by rule.



Recreational Land Use



Eliminate recreational land use as an option for adjusting cleanup levels under WAC 173-340-740.



Allow the consideration of recreational land use in setting remediation levels as follows:



For uncontrolled access recreational lands i.e. parks and open space--start from the presumptions for URSLA and allow modifications to the default exposure assumptions as per 708(10). 



For private & public recreational facilities where access is controlled by fencing and payment of fees, i.e. golf courses, outdoors sports complexes, health clubs, shooting ranges, amusement parks, etc., start from the presumptions for URSLA and allow modifications to the default exposure assumptions as per new 708 (10).  Because access is controlled the child trespasser exposure scenario could use less conservative assumptions than in an uncontrolled access facility.  



Eliminate the commercial method C “cap” for cleanup levels and  remediation levels for recreational land uses.



Ecology would consult with SAB and appropriate stakeholders to develop exposure scenarios and assumptions for recreational properties.  These would need to consider the nature of the recreational facility (e.g. public vs. restricted access private; neighborhood vs. regional park).   The exposure scenarios would need to consider the land use of the property itself as well as nearby land uses. These would be adopted by rule.





�Priority Issue #2:  Allowable Risk/Risk Range



Do allowable risk values in the MTCA cleanup regulations appropriately balance the public’s desire for protecting individuals with the need for cleanups to proceed at a reasonable cost?  Should the allowable risk values for carcinogens in the MTCA cleanup regulations be amended, for example, to match federal risk range values under CERCLA (the federal Superfund program) in the National Contingency Plan?



The PAC did reach broad support for sending this issue to the Science Advisory Board for further study (Opposed by Loren Dunn and Laurie Valeriano).  �PRIVATE ��The PAC did not otherwise reach consensus or broad support for a recommendation.



Summary



Allowable or residual risk should be the final authority for all safety policies, MTCA included.  Residual risk measures how safe the site is after remedial actions are complete.



For cleanup levels associated with exposures to a single chemical under MTCA Methods A and B, the target residual risk value for carcinogens is one in one million chance of developing cancer following a lifetime of exposure to the chemical at the cleanup concentration.  For exposure to multiple chemicals, the residual risk range is one in a hundred thousand, which is also the range for individual chemicals under MTCA Method C.  The National Contingency Plan sets a residual risk range of one in million to one in ten thousand.  (The residual risk range for non-carcinogens is the same under MTCA and the federal program.)  The MTCA range is narrower than the EPA risk range for CERCLA sites and is five orders of magnitude below the cancer incidence rate.



Options



1.	Do nothing.

2.	Specify the EPA/NCP carcinogenic risk range in the MTCA rules.

3.	Specify the EPA/NCP carcinogenic risk range in the statute.



Analysis



1.	Retaining the status quo is not acceptable.  The absolute risk range of one in a million allows at maximum an increase in the cancer risks faced by a person exposed to materials remaining at a typical site from 0.250000 to 0.250001.  Background radiation is 20,000 time as potent.  Cleanups drive by this risk level cause other risks (so-called substitute risks), such as the chances that a back hoe operator will be injured or killed on the job or that a truck driver hauling contaminated soil will crash and injure him or herself or someone else.  Retaining the status quo creates conflicts and inequities between state and federal cleanups.

2.	Specifying EPA risk ranges in the MTCA regulations would be consistent with the current status.  However, it could take as long as several years for the Department of Ecology to change the residual risk levels in WAC 173-340-700(3)(b).  Roadblocks seem inevitable and perhaps insurmountable.

3.	Changing the acceptable risk level for cancer in the statute would be preferable to recommending that the agency change them because the change could take effect immediately.  Such a provision might read:

	Add new section RCW 70.105D.010

		(6) The maximum residual risk levels for cancer in any cleanup done pursuant to this chapter shall be the same as the residual risk levels used by the federal government in CERCLA (citation).



Supplemental Analysis from Ecology



Issue Analysis 1



Testimony at contaminated sites in Washington State and several national surveys have shown the public is concerned with even trace levels of contaminants.  Risks due to natural background radiation can vary significantly depending on where a person lives and choices made such as whether to have x-rays taken.  The general public generally view these risks differently than a risk imposed on them by chemical contamination.  Similarly, the public generally views risks to workers conducting cleanups differently since such workers are viewed as having a choice of exposure while residents living near contaminated sites do not.  While retaining the status quo creates perceived inequities between state and federal cleanup laws, under federal law, federal cleanups must comply with state law and thus the same standards apply.



Issue Analysis 2



Specifying EPA risk ranges in the MTCA regulations could be done under current statute.  Ecology considered using the federal risk range during the original rulemaking and ultimately chose not to, based on state and federal experience with this range delaying cleanup decisions and because of substantial public opposition to the perceived less stringent standard.  For these reasons it is unlikely an agreement could be reached via rulemaking.

�Priority Issue #3:  Petroleum Cleanup



Should an alternative method for evaluating risk and establishing cleanup levels be identified under the MTCA for petroleum?



�PRIVATE ��Recommendation (Laurie Valeriano Abstained)



Long-Term Policy

The PAC will monitor, participate in and expedite other efforts with the intention of supporting the outcome of the effort.  The PAC will also examine the need for interim policies for TPH cleanups and may recommend appropriate actions to Ecology and the Legislature.



Interim Policy

Ecology should revise the TPH focus sheet to allow cleanup levels to be established using Method B (and Method C at appropriate sites), as provided under current MTCA regulations.  Ecology should apply the surrogate approach similar to that developed by the National TPH Criteria Working Group to the petroleum mixture found at the site.  Other approaches may also be needed to protect pathways or concerns which may not be addressed by the surrogate approach.  The interim guidance shall address all appropriate pathways and receptors currently addressed under the MTCA rule.  Ecology will submit a draft of the guidance to the PAC and other interested parties, to allow further review of the work done by the National TPH Criteria Working Group and Ecology.



In addition, Ecology should evaluate the need to prepare guidance to assist in the determination under current rules as to whether (1) ground water is a current or potential future source of drinking water, and (2) it is unlikely that a hazardous substance will be transported from contaminated ground water to ground water that is a current or potential future source of drinking water at concentrations which exceed ground water quality criteria.



Commercial Default Retail Gasoline Station Scenario (Julie Wilson Abstained)

In addition, the PAC recommends a new commercial retail gas station scenario for use when appropriate.  The following is the recommendation as agreed to by the PAC.



Amend regulations to:



1.	define a default exposure scenario for commercial retail gasoline station remediation levels, applicable to direct contact with soil, which shall apply to commercial retail gasoline stations in lieu of WAC 173-340-740(1)(c) (See Commercial Default Retail Gasoline Station - Options for specific default exposure scenario); address other pathways, as appropriate, in consultation with existing groups; and allow commercial retail gasoline stations to establish cleanup levels through a site-specific risk assessment in accordance with WAC 173-340-708 (Option 2-page C-24); and

2.	apply land use restrictions and any other appropriate institutional and/or engineering controls to any property cleaned to remediation levels based on the default exposure scenario for commercial retail gasoline stations to prevent uses that could result in a higher level of exposure (Option 3-page C-24).��

Long-Term Policy - Issue Description



A large percentage of sites subject to cleanup actions under MTCA are contaminated by petroleum and related compounds as measured by the analyte known as Total Petroleum Hydrocarbons (TPH).  The only existing numerical cleanup levels for TPH in soils under MTCA are the Method A and Method C cleanup levels specified in Ch. 173-340-740 and -745, Tables 2 and 3, respectively.  These tables specify cleanup levels for gasoline, diesel, and "other" TPH contamination.  These values are not risk-based, they are not representative of all petroleum products, and they do not account for changes in the petroleum product after release into the environment due to processes such as weathering and biodegradation.  An alternative method for evaluating TPH contamination under MTCA is currently being researched the TPH Initiative Project Oversight Group (POG).  The POG is looking at the work being done by the National TPH Criteria Working Group and the ASTM Risk-Based Corrective Action (RBCA) process, as well as other models,  for potential use in Washington state.



Long-Term Policy - Options



1.	Do nothing.  Status quo is acceptable.

2.	Undertake independent technical studies to identify alternate methodology.

3.	Table and defer for results from other group.

4.	Monitor, liaison with, participate in and expedite other efforts directed toward the issue to ensure progress is made toward issue resolution.  Provide policy support as needed to facilitate POG efforts as indicated by PAC Risk Subcommittee case studies.

5.	Use Option 4, and examine developing interim policy for TPH related cleanups.



Long-Term Policy - Option Analysis



Option 1 is unacceptable.  Option 2 would require a high level of time and effort, and likely reproduce many of the efforts already made by the groups whose work is being reviewed by the POG.  Resigning interest in the issue and deferring completely to the POG (Option 3) does not allow input to their progress.  Following and participating (Option 4) in the  efforts of the POG and ensuring that progress is made toward issue resolution  would resolve the issue.  This participation could take three forms.  The PAC may receive regular POG updates, participate in scoping meetings, and provide support through policy recommendations.  However, completion of  the POG's work will take 1 to 3 years.  An interim policy on TPH cleanups (Option 5) which incorporates the work done to date by the POG may be useful until completion of the work.







Interim Policy - Objective



The principal objective is to develop an alternative basis for establishing petroleum cleanup levels that protect human health, are realistic and risk-based, and reflect the current science.  This objective shall be met by the development of an interim policy that is consistent with MTCA, requires no rule change, is easy to use and understand, and can be implemented as soon as possible.





Interim Policy - Background



Before a cleanup action may take place, it is first necessary to establish applicable cleanup levels.  Under MTCA, petroleum cleanup levels are based on analytical methods resulting in measurements known as total petroleum hydrocarbons (TPH).  The only existing numerical cleanup levels for TPH under MTCA are the Method A cleanup levels specified in WAC 173-340-702, -740, and -745 (tables 1, 2, and 3, respectively).  These tables, and the LUST Matrix, specify cleanup levels for gasoline, diesel, and “other” TPH contamination.  These values are not risk-based, the way Methods B and C are intended to be.  These values protect human health, the environment, and aesthetic concerns.



Under MTCA, Method B and Method C formula cleanup levels are somewhat risk-based, although largely non-site-specific.  In many cases, TPH cleanup levels established using Method B, and Method C at appropriate sites, would protect human health more cost-effectively than Method A.  Generally, Method B and Method C cleanup levels are established by the use of simple formula laid out in the regulations.  In fact, Ecology periodically publishes tables, known as the Cleanup Levels and Risk Calculations II (CLARC II) updates, that list Method B and Method C formula  cleanup levels that result from the use of such formulas.  Although the formulas generally apply, under the regulations, other pathways or receptors may require the use of a different cleanup level at a specific sites.  



Although WAC 173-340-705 states that Method B applies to all sites, Ecology issued a focus sheet in 1994 that requires the use of Method A values for virtually all petroleum sites.  Ecology’s rationale was that there is insufficient information regarding the risk presented by petroleum releases.  Ecology was particularly concerned because some risk-based approaches at that time proposed to ignore petroleum constituents in the higher carbon ranges, on the theory that these constituents did not pose a threat to human health.  The focus sheet was developed as a temporary measure while Ecology considered alternatives for applying Method B to petroleum sites.



In the two years since Ecology issued the focus sheet, the TPH Criteria Working Group (TPHCWG) is conducting extensive research and analysis, and is developing a risk-based approach to establishing petroleum cleanup levels, using human health direct contact and/or fate and transport surrogates to represent the fractions of petroleum compounds.  Under the surrogate approach, a cleanup level is based on the range of all the constituents of the petroleum mixture.  The properties and characteristics of a given carbon range are based on those of the surrogate for that carbon range.  No part of the petroleum mixture is ignored.  This approach provides a means by which Method B and Method C cleanup levels may be established for petroleum releases for some pathways.  Not only is it consistent with the current MTCA framework, but it actually makes MTCA implementation more consistent with the regulations since Method B is intended to be applicable to all types of sites.



Petroleum cleanups also encounter difficulties arising from the distinction between potable and nonpotable groundwater.  WAC 173-340-720(a) provides that ground water cleanup levels shall be based on the presumption that ground water’s highest beneficial use is as drinking water, but that this presumption may be changed on the basis of specified criteria.  Although the regulations provide criteria to identify nonpotable ground water, additional guidance is needed to clarify the meaning of this provision.



Alternative methods for evaluating petroleum releases are being examined by the Duwamish Brownfields TPH Project Oversight Group (POG).  It is hoped that the POG’s work will provide the basis for a protective, risk-based approach to setting petroleum cleanup levels.  However, the POG will not complete its project until 1997.  Therefore, any revisions to MTCA regulations that might arise out of the POG’s recommendations probably will not be adopted for at least another two to three years.  The interim policy recommended below provides immediate relief.  It is a portion of the approached being examined by the POG, and strictly adheres to current MTCA regulations.



Interim Policy - Options



Do nothing.  Wait for results from the POG.

Ecology should issue guidance that provides for the evaluation and closure of low-risk petroleum release sites.

Ecology should revise the TPH focus sheet to allow TPH cleanup levels to be established using (1) Method B, and Method C at appropriate sites, and (2) site-specific risk assessments in accordance with WAC 173-340-708.  TPH cleanup levels would be established using the surrogate approach developed by the TPHCWG.

Ecology should revise and expand the LUST Matrix.  Cleanup levels should be based on the risk of impacting potable ground water or surface water.

Ecology should issue guidance that identifies TPH cleanup action levels applicable to petroleum sites.



Interim Policy - Discussion 



Ecology should revise the TPH focus sheet to allow cleanup levels to be established using Method B (and Method C at appropriate sites), as provided under current MTCA regulations.  Ecology should apply the surrogate approach similar to that developed by the National TPH Criteria Working Group to the petroleum mixture found at the site.  Other approaches may also be needed to protect pathways or concerns which may not be addressed by the surrogate approach.  The interim guidance shall address all appropriate pathways and receptors currently addressed under the MTCA rule.  



In addition, Ecology should evaluate the need to prepare guidance to assist in the determination under current rules as to whether (1) ground water is a current or potential future source of drinking water, and (2) it is unlikely that a hazardous substance will be transported from contaminated ground water to ground water that is a current or potential future source of drinking water at concentrations which exceed ground water quality criteria.



This recommendation is based on Option 3.  It provides a mechanism to establish risk-based TPH cleanup levels, consistent with the current MTCA framework and regulations.  It uses the most current available scientific approach (surrogates) to develop risk-based cleanup levels that are more realistic and are protective of human health.



This policy is an interim policy that is to be implemented as soon as possible.  It is expected that the POG will make recommendations in 1997 that will provide the basis for a long term policy on petroleum releases.  This interim policy is intended to apply to cleanup levels that are established prior to the implementation of a long term policy; cleanup levels that are established thereafter would be determined according to the long term policy.



In implementing this policy, Ecology should have the flexibility to use non-surrogate approaches as appropriate.  For example, although the surrogates may be used to evaluate fate and transport, Ecology may find an approach that provides a better description of fate and transport.  The policy should be adaptable to such alternative approaches.



Option 3 also contemplates the ability to use site-specific risk assessments to establish cleanup levels.  The PAC is looking at this question as it pertains to MTCA generally and expects to issue recommendations on the use of site-specific risk assessment as part of its final report.  The interim policy does not propose nor preclude the use of site-specific risk assessment at petroleum sites, including use of the RBCA process.  The use of site-specific risk assessment at sites involving petroleum releases should not be subject to the same approach as other MTCA sites.  Therefore, the resolution of this policy will await the PAC’s final report.



As with other cleanups under MTCA, petroleum cleanups are required to be protective not only of human health, but of the environment as well.  Generally, a subsurface petroleum release at a paved site, such as typically is encountered at a commercial service station, does not present a threat to the environment unless a specific pathway to an ecological receptor of concern is identified (e.g., the site is adjacent to a salmon spawning stream).  At those sites where a petroleum release does present a threat to the environment, the cleanup action will need to address that threat.  At this time, the surrogate approach developed by the TPHCWG primarily addresses protection of human health.  This recommendation does not change the current approach to protection of the environment, nor does it preclude the application of a new approach.



Commercial Default Retail Gasoline Station Scenario - Issue Statement



Should additional specific exposure scenarios, such as commercial, agricultural, or recreational exposure be added to MTCA Method B to calculate cleanup levels for sites where these types of exposures are more likely?  Or, alternatively, should Methods A, B and C be eliminated, and cleanup levels be instead based on two broad categories: "unrestricted land use" and "restricted land use"?



Commercial Default Retail Gasoline Station Scenario - Options



1.	Do nothing.

2.	Define a default exposure scenario for commercial retail gasoline station remediation levels, applicable to direct contact with soil, which shall apply to commercial gasoline stations in lieu of WAC 173-340-740(1)(c).  Address other exposure pathways (e.g., vapor, dermal, ground water) as appropriate in consultation with existing groups focused on petroleum issues (i.e., the Interim TPH Working Group and the Duwamish TPH/Brownfields Project Oversight Group).  Allow cleanup levels at commercial retail gasoline stations to be established by a site-specific risk assessment.

	

	For non-carcinogenic effects, use the following formula and default exposure parameters for remediation levels:



	Soil Cleanup Level [mg/kg] =  RfD_ABW_UCF2_HQ

					           SIR_AB!1_FOC

	

	Where:

	RfD = reference dose (defined in WAC 173-340-708(7) [mg/kg-day])

	ABW = average body weight over the period of exposure (16 kg)

	UCF2 = units conversion factor (1,000,000 mg/kg)

	HQ = hazard quotient (1)

	SIR = soil ingestion rate (200 mg/day)

	AB1 = gastrointestinal absorption rate (1)

	FOC = frequency of contact (0.25)

	

	For carcinogenic effects, use the following formula and default exposure parameters for remediation levels:



	Soil Cleanup Level [mg/kg] =  RISK_ABW_LIFE_UCF1

					    CPF_SIR_AB1_CUR_FOC

	

	Where:

	RISK = acceptable cancer risk level (1 in 1,000,000)

	ABW = average body weight over the period of exposure (16 kg)

	LIFE = lifetime (75 years)

	UCF1 = unit conversion factor (1,000,000 mg/kg)

	CPF = carcinogenic potency factor (defined in WAC 173-340-708(8) [kg-day/mg])

	SIR = soil ingestion rate (200 mg/day)

	AB1 = gastrointestinal adsorption rate (1)

	DUR = duration of exposure (6 years)

	FOC = frequency of contact (0.25)

3. 	Require that land use restrictions, and any other appropriate institutional and/or engineering controls, accompany any property cleaned to remediation levels based on the default exposure scenario for commercial retail gasoline stations to prevent uses that could result in a higher level of exposure.

4. 	Eliminate Methods A, B and C.  Base cleanup levels on two broad categories: "unrestricted land use" and "restricted land use".

�INTERIM TPH POLICY DECISIONS - ECOLOGY



Issue 1:  What TPH fractions will be used for toxicity?



Two fractions:  (1) aliphatic hydrocarbons and (2) aromatic hydrocarbons (including alkenes).



Issue 2:  What surrogates and reference doses (RfDs) will be used?



Hexane (RfD = 0.06 mg/kg-day) for aliphatics and pyrene (RfD =  0.03 mg/kg-day) for aromatics.



Issue 3:  What about carcinogens?



They will be determined by analysis for benzene and carcinogenic PAHs (defined in WAC 173-340-140).  Either Method B/C formula values (when also using Method B/C for calculating soil to groundwater for fractions) or the Method A table values may be used.



Issue 4:  Additivity



Aliphatics and aromatics will be considered like single substances with the same biologic endpoint(s).  Thus, the hazard  quotient for each cannot exceed 1.0 and the hazard index for the sum cannot exceed 1.0.



Issue 5:  Are soils and groundwater computed similarly using the above determinations?



Method B/C direct contact cleanup levels for soils are calculated according to formulas presented in WAC 173-340-740 and -745.  Groundwater Method B/C cleanup levels are calculated using formulas in WAC 173-340-720.  Method A or Method B/C groundwater cleanup levels are protective and either may be used in the determination of groundwater cleanup levels and soil cleanup levels protective of groundwater, regardless of which method is used to determine direct contact cleanup levels for soils.



Issue 6:  What about the inhalation correction factor for “volatile” chemicals that is used in the calculation for drinkable groundwater (possible exposure in showers, cooking, etc.)?



Fractions with equivalent carbons of 12 or less are considered as volatile with an INH factor of 2.0.  All greater ones are 1.0 (this corresponds approximately with those currently used for other substances).



Issues 7:  What fractions are used for soil-to-groundwater calculations?



For aliphatics, the 6 ranges used by the National TPH Criteria Working Group (NTPHCWG).  For aromatics the NTPHCWG uses benzene for the 6 carbon fraction and toluene for the 7 carbon fraction plus 5 other ranges. 



Issue 8:  What formula is used to calculate soil-to-groundwater protection levels?



Raoult’s Law (this takes into account the relative solubility of petroleum fractions).  Levels calculated using Raoult’s Law may need to be adjusted downward if a fraction of the petroleum exceeds residual saturation.  Empirical determination of soil cleanup levels protective of groundwater may also be appropriate.



Issue 9:  Are hazard quotients determined for each fraction and a hazard index for the total of hazard quotients when using the soil-to-groundwater calculations?



Yes.  The groundwater value that may result from the soil levels must conform to the hazard quotient/hazard index requirements when Method B is used.



Issue 10:  How do we determine when groundwater is considered as drinking water (WAC 173-340-720 (1))?



The criteria in the current rule will be used.  However, clarification of it will be made separately from an interim TPH policy.



Issue 11:  Is there an upper level for TPH determined by aesthetics or other criteria?



This policy does not completely address health effects of vapors nor does it provide cleanup levels that necessarily address residual odors.



Issue 12:  What about vapors?



This will need to be a site-by-site determination for which additional guidance for determining protective levels will be necessary.



Issue 13:  TPH analysis?



The state of Massachusetts has draft methods with final methods due in early 1997.  Ecology plans to adapt the draft methods with changes only made to improve them.  If additional changes appear appropriate as Ecology determines the need they will be made but significant changes will be avoided until at least the work of the Duwamish Coalition project is completed.



Issue 14:  What will Ecology publish?



Ecology will publish the interim policy that incorporates all the policy and technical guidance needed--formulas, default values, and worksheet(s). Ecology expects to have these materials available by January 2, 1997. As additional data is available it will be added.

�INTERIM TPH POLICY SCHEDULE



November 8	Complete outline of final policy components

.

November 15	Draft conceptual approach to fate and transport.

	Conference call on Massachusetts human health model.



November 20	Draft conceptual approach to potable groundwater component.

	Draft conceptual approach to remedy selection.



November 22	Draft conceptual approach to human health component.



November 26	Present interim TPH Policy approach to PAC.



December 6	Drat analytical approach.



December 20	Complete draft of final interim TPH policy.



December 30	Publish/issue interim policy.

�Gillett’s proposal page 1.

�Gillett’s proposal page 2.

�Gillett’s proposal page 3.

�Gillett’s proposal page 4.

�Gillett’s proposal page 5.

�Gillett’s proposal page 6.

�Gillett’s proposal page 7.

�Gillett’s proposal page 8.

�Gillett’s proposal page 9.

�Gillett’s proposal page 10.

�Gillett’s proposal page 11.



�Priority Issue #4:  Ecologically-Based Cleanup Standards



Is there a need for ecologically based cleanup standards (i.e., protection of plants and animals) in addition to cleanup standards based on protection of human health?



�PRIVATE ��Recommendation (Consensus)



1.	Recommend that the flowchart and the guidance be used as templates for finalizing guidance and initiating rulemaking addressing protection of ecological receptors.  The PAC would not adopt the flowchart and the guidance word-for-word, as they are works in progress and are subject to refinement during the process of finalizing guidance/rulemaking, but the PAC expects that the flowchart and the guidance will substantially conform to the structure that has been developed to date and will be further refined through further work.

2.	Recommend a process to finalize the flowchart and the guidance for purposes of addressing (at least) the 13 issues listed below in the issue statement, and testing its practicability and readiness to support rulemaking.  Include the following:

	a.	Ecology finish the draft flowchart and guidance.

	b.	Provide for SAB technical review of the flowchart and guidance, as well as the issues listed above.

	c.	Ecology circulate the proposed final flowchart and guidance to PAC members and other interested persons for review and comment.

	d.	Ecology circulate the proposed final flowchart and guidance to eco-risk workgroup members and other interested persons for review and comment.

3.	Recommend that Ecology conduct a pilot project to test the “final” flowchart and guidance to assess their ease of use, practicability, economic impact and comprehensiveness, and to identify recommended revisions.  As part of the pilot, Ecology should prepare a report of the pilot’s results and agency recommendations.  The pilot project should involve a review by a voluntary group that includes, to the extent possible, a cross-section of the persons/entities potentially subject to the ecological risk assessment process, including at least 10 small businesses, 3 large businesses, public and private entities, and urban and rural/agricultural locations.  The pilot should also include at least 5 persons/entities conducting an independent remedial action.  Ecology shall also test the tiered eco-risk approach as appropriate to supplement the pilot project.  Funding must be made available for completing this pilot project.

4.	Recommend rulemaking, as follows:

	a.	Rulemaking supplemented by a pilot project as described in Option 3.

	b.	Rulemaking which considers and addresses whether, and/or to what extent, the Tiered Eco-Risk System should apply:

		(1) to independent remedial actions;

		(2) to previously completed remedial actions.

5.	Recommend process schedules, as follows:

	a.	Ecology/SAB finalize draft guidance and flowchart

		(2) by the end of April 1997

	b.	Ecology circulate (under option 2c and 2d above) draft guidance and flowchart for 30 day comment once draft is final.	

	c.	Ecology finalize guidance and flowchart for pilot or rulemaking within 30 days after comment period ends.

	d.	Ecology conducts and completes Pilot Project (in conjunction with pilot rules), including preparation of a report of results and recommendations for public review and comment, within one year after the draft guidance and flowchart are finalized.

	e.	Ecology initiates rulemaking, as provided in RCW 34.05, Part III (Rule-Making Procedures):

		(1)	Ecology must not:

			(A)	Close the public comment period for proposed rules until at least 60 days after the completion of the pilot, including publication for comment of the final agency report on the pilot.

			(B)	Finalize any analysis under RCW 34.05.328 regarding cost-benefit or burden imposed by the proposed rule, or regarding alternatives until after completion of the pilot.

6.	Recommend a periodic review period for rules adopted to incorporate the Tiered Eco-Risk System into the MTCA regulations.  The review would be to assure timely modifications to improve the original process.

Ecology conduct internal review and solicit public comment to review rules every two years.

Note:  This applies only to soil media, and does not apply to sediments, air, groundwater, or surface water.��

Background



HB 1810 required the MTCA Policy Advisory Committee to evaluate the need to adopt ecologically-based cleanup standards.  The Eco-Risk Subcommittee, formed to address this issue, determined that it would be difficult to assess whether cleanups currently conducted under MTCA were sufficiently protective of ecological receptors.  The Subcommittee did recognize, however, that current MTCA soil standards were generally developed based on protection of human-health, and that ecological receptors are more receptive to some chemicals at lower concentrations than humans.  Accordingly, the Eco-Risk Subcommittee developed a three-tiered system for evaluating whether concentrations of hazardous substances in soils are protective of ecological receptors (the “Tiered Eco-Risk system”).  The Tiered Eco-Risk System does not address surface water, sediment or wetland contamination, which are subject to separate standards applicable to those media which are intended to protect the environment.



Issue Statement



The Tiered Eco-Risk System developed by the Eco-Risk subcommittee is currently embodied in two documents -

1)	A draft flowchart (3 pages, entitled “Tier I Ecological Evaluation”, “Tier II Ecological Evaluation”, and “Tier III Ecological Evaluation”, dated 11/4/96) (the “Flowchart”)

2)	A draft guidance document entitled “Cleaning Up MTCA Sites to Protect the environment - A Guide to the Model Toxics Control Act Environmental Evaluation Process for Soil Contamination” (dated 11/5/96)(the “Guidance”)



A number of technical and policy issues need to be resolved in order to finalize the Tiered Eco-Risk System for use in guidance and rulemaking, including the following:



1.	How to integrate agricultural lands into the Tiered Eco-Risk System.  An approach will need to be developed to identify which agricultural lands would be subject to ecological risk assessment requirements, when, and at what level.

2.	How to integrate the concept of “area background” into the Tiered Eco-Risk System.

3.	How to modify the ten-acre size criterion for Tier III sites to tie that criterion more closely to ecological concerns.

4.	How to avoid unnecessary land use type controls or regulation on sites and avoid incentives for excessive paving.

5.	How to identify what is needed regarding institutional controls for preventing exposures to ecological receptors, while staying within the framework of WAC 173-340-440.

6.	How to flesh out what is meant by protection of soil productivity, and the circumstances in which soil productivity should be protected.  For example, what soil biota are to be protected, what uses of the soil are to be supported, and whether a food web model is the best way to approach soil productivity protection.

7.	How to define the species population which is to be protected; for example, how to define the home range of species which are subject to protection or which are serving as indicator species.

8.	How to define significant effects on a population.  That is, how to specify linkage between an observed effect on an individual and the effect of the contamination on the population.  Preliminary, the Eco-Risk subcommittee concluded that an individual cancer is not necessarily to be viewed as a population effect, but reproductive effects are to be used as a surrogate for population-based effects.

9.	How to ensure that TPH is dealt with under the Tiered Eco-Risk System consistently with whatever is done by the POG.

10.	How to ensure the integration of the Tiered Eco-Risk System with methods A, B, and C in the human health risk assessment process and in remedy selection.

11.	What are the appropriate chemical concentrations for the priority chemicals listed in Tier II.

12.	What are the appropriate criteria for modifying the chemicals and concentrations in the Tier II priority chemicals list.

13.	What organisms should be protected, to what degree, and in what locations under a Tier III ecological risk assessment.



The fundamental question is whether the PAC concurs that the Tiered Eco-Risk System, embodied in the two draft documents identified above (the flowchart and the guidance), should be used as templates for finalizing guidance and for initiating rulemaking addressing protection of ecological receptors. If the PAC so concurs, then the second question is what the PAC prefers as a process for finalizing guidance and undertaking rulemaking.



Options



1.	Recommend that the flowchart and the guidance be used as templates for finalizing guidance and initiating rulemaking addressing protection of ecological receptors.  The  PAC would not adopt the flowchart and the guidance word-for-word, as they are works in progress and are subject to refinement during whatever guidance/rulemaking process the PAC approves.

2.	Recommend a process to finalize the flowchart and the guidance for purposes of addressing (at least) the 13 issues listed above for resolution, and testing its practicability and readiness to support rulemaking.  Options include some or all of the following:

	a.	Ecology finish the draft flowchart and guidance.

	b.	Provide for SAB technical review of the flowchart and guidance, as well as the issues listed above.

c.	Ecology circulate the proposed final flowchart and guidance to PAC members and other interested persons for review and comment.

	d.	Ecology circulate the proposed final flowchart and guidance to Eco-Risk subcommittee members and other interested persons for review and comment.

3.	Recommend that Ecology conduct a pilot project to test the “final” flowchart and guidance to assess their ease of use, practicability, economic impact and comprehensiveness, and to identify recommended revisions.  As part of the pilot, Ecology should prepare a report of the pilot’s results and agency recommendations.  The pilot project should involve a review by a volunteering group that includes, to the extent possible, a cross-section of the persons/entities potentially subject to the ecological risk assessment process, including at least 10 small businesses, 3 large businesses, public and private entities, and urban and rural/agricultural locations.  The pilot should also include at least 5 persons/entities conducting an independent remedial action.  Ecology shall also test the tiered Eco-Risk System as appropriate to supplement the pilot project.  Funding must be made available for completing the pilot project.

4.	Recommend rulemaking, as follows:

	a.	Pilot-rulemaking as provided in RCW 34.05.313 including, as part of the Option 3 pilot, proposed rules for integrating the Tiered Eco-Risk system into the MTCA regulations.

	b.	Rulemaking supplemented by a pilot project as described in Option 3.

	c.	Rulemaking which considers and addresses whether, and/or to what extent, the Tiered Eco-Risk System should apply:

		(1) to independent remedial actions;

		(2) to previously completed remedial actions.

5.	Recommend process schedules, as follows:

	a.	Ecology/SAB finalize draft guidance and flowchart

		(1)	by March 1997; or

		(2)	by the end of April 1997.

	b.	Ecology circulate (under option 2c and/or 2d above) draft guidance and flowchart for 30 day comment once draft is final.

	c.	Ecology finalize guidance and flowchart for pilot or rulemaking within 30 days after comment period ends.

	d.	Ecology conducts and completes Pilot Project (in conjunction with pilot rules), including preparation of a report of results and recommendations for public review and comment, within one year after the draft guidance and flowchart are finalized.

	e.	Ecology initiates rulemaking, as provided in RCW 34.05, Part III (Rule-Making Procedures):

		(1)	Within 30 days after guidance and flowchart are “final”.

		(2)	If a pilot project or pilot rulemaking is undertaken, Ecology must not:

			(A)	Close the public comment period for proposed rules until at least 60 days after the completion of the pilot, including publication for comment of the final agency report on the pilot.

			(B)	Finalize any analysis under RCW 34.05.328 regarding cost-benefit or burden imposed by the proposed rule, or regarding alternatives until after completion of the pilot.

6.	Recommend a periodic review period for rules adopted to incorporate the Tiered Eco-Risk System into the MTCA regulations.  The review would be to assure timely modifications to improve the original process.  Options include:

	a.	Ecology conduct internal review and solicit public comment to review rules every two years.

	b.	Same as above, but every five years.



Analysis



1.	The flowchart and guidance set forth a system which is intended to screen out the sites least likely to have significant impact on ecological receptors, requiring site-specific (Tier III) ecological risk assessment only when the potential impact requires greater analysis.  The Tiered Eco-Risk System differs from EPA protocols by including standard screening in order to enhance practicality and to avoid unnecessary complexity, expense and delay in the cleanup process.

2.	Options 2a (Ecology finishing flowchart and guidance) and 2b (SAB review) are critical to completion of the Tiered Eco-Risk System.  Circulation of the flowchart and guidance to the PAC (Option 2c) would assure PAC member input on policy issues yet to be resolved.  Circulation to the Eco-Risk subcommittee (Option 2d) would assure continuity in issue resolution.  Circulation to interested persons (Options 2c and 2d) will enhance comprehensiveness.

3.	Since the Tiered Eco-Risk System has not been patterned after any process currently utilized by any of the states or EPA, numerous persons have suggested a pilot to test the system.  The pilot should include, as much as possible, a broad cross-section of entities to test it in a wide variety of situations.

4.	Option 4a builds on Option 3, adding proposed rules to clarify how the Tiered Eco-Risk System will be integrated into the MTCA regulations.  Option 4b rejects the need for a pilot of any sort; however, support for this option might be due to concern over the length of time for rulemaking (see Option 5 regarding schedule options).  Option 4c(1) addresses concerns regarding application of the Tiered-EcoRisk system to independent cleanups, such as uncertainties regarding the impact on Ecology resources in assuring adequate technical assistance (e.g., for Tier III site-specific assessments), the impact on the IRAP program, and the potential for calling into question the adequacy of independent cleanups which appear straightforward from a human health standpoint (e.g., cleanups that would otherwise use methods A, B or C). Option 4C(2) addresses concerns regarding the effect of new standards on previously completed cleanups.

5.	Option 5a(1) is advocated by some.  Option 5a(2) is supported by Nigel Blakley (Ecology) and Bruce Duncan (EPA, SAB).  Options 5b and 5c are intended to provide for appropriate input on the “final” draft guidance and flowchart.  Option 5d anticipates that establishing and conducting a pilot and preparing a pilot report with recommendations, will take 9 months to a year.  Option 5e(1) would set a timeframe for rulemaking if no pilot is conducted.  Option 5e(2) addresses concerns that certain rulemaking processes not be completed until pilot results are available.

6.	Option 6a and 6b allow for checks on the system, with 2 year or 5 year reviews.

�Priority Issue #5:  Remedy Permanence, Future Land Use, Waste Management Hierarchy, Long-Term Effectiveness, Groundwater Contamination



There are a variety of related issues (see Issue #6 below) concerning the permanence of remedies, including (1) should the MTCA continue to require permanent solutions to the maximum extent practicable, and if so to what extent; (2) how should projections of future land use influence remedy selection, especially in determining protectiveness or in establishing the degree of permanence; (3) how should the waste management hierarchy influence remedy selection (MTCA defines a hierarchy of cleanup techniques, beginning with reuse or recycling as the most preferable remedy, and ranging to institutional controls and monitoring as the least preferable approach.); (4) how can long-term effectiveness for remedies which leave hazardous substances on site be assured; and (5) should there be additional recognition of the difficulty of remediating groundwater contamination and consideration of additional cleanup alternatives?



Priority Issue #6:  Remedy Cost



To what extent should cost influence remedy selection?  For example, should the cost of the remedy, and the incremental risk reduction achieved, be considered in remedy selection?



Recommendation (Consensus)



Revised Remedy Selection Framework



It was recommended that a conceptual framework for Section 360 rule changes be developed, reviewed, and approved by the PAC.  Some guidance may also be needed.  Ecology will then rewrite the rule (consistent with the framework, (see Issue #5 in Section 5.0) in accordance with the legal requirements for rule making.  The framework describes changes in WAC 173-340-360, i.e., role of the hierarchy, steps in the remedy selection process and the test for comparing costs and benefits.



The language in the framework is not intended as specific regulatory language, although the PAC may recommend specific rule language or key provisions.  Nor is the intent necessarily to eliminate language in the existing rule section simply because it is not described in the framework.



In addition, the use of quantitative risk assessment will now be allowed in the remedy selection process with the constraints described in WAC 173-340-700 through 760.  While “risk assessment” has been used in the past in the remedy selection process, it has been a qualitative assessment or evaluation of the human health risks or potential risks at the site.  This issue is also addressed in the framework.









Remedy Selection Framework:



Terminology



A cleanup level means the concentration of a hazardous substance in soil, water, air, or sediment that is determined to be protective of human health and the environment under specified exposure assumptions.  This level is determined by Methods A, B, or C.   Cleanup levels are initially identified early in the remedy selection process - generally before or at the same time as the initial remedial investigation activities.  These levels are compared to the concentration of hazardous substances at the site.  If site concentrations levels do not exceed the cleanup levels, there is no need for further action at the site.  Otherwise, it is necessary to evaluate and select a cleanup action.



A remediation level is a concentration of a hazardous substance that, in conjunction with a given action or set of remedial actions, is protective of human health and the environment.  Remediation levels can further be differentiated as treatment levels, capping levels, excavation/disposal levels, etc.



Risk Assessment in Remedy Selection



Risk assessment may be used in the remedy selection process.   The primary purpose of a  risk assessment  used in remedy selection is helping to evaluate cleanup alternatives at the site by: 1) documenting the magnitude of the risk remaining, if any, after the implementation of actions that must be taken in conjunction with the remediation levels,  and 2) documenting the magnitude of risk, if any, created by implementation of remedial actions.   



This assessment  may be quantitative or qualitative and the scope of the assessment  should be commensurate with the information needed to make remedy decisions at  the site.   This assessment could include but is not necessarily limited to:  calculation of concentrations from the Method B or C  equations with parameters altered as defined in the proposed WAC 173-340-702 and 708, and calculation of the risk to ground water using methods established for evaluating the soil-to-ground water pathway.  



The results of the risk assessment are considered during the evaluation of alternative cleanup actions and are one way that remediation levels may be established.   The risk assessment will provide information that is particularly relevant in evaluating protectiveness, long term effectiveness, short-term risks and permanence to the maximum extent practicable.  A residual risk of 10E-5 (for voluntary adult worker); 10E-6 (for residential) and a HI less than 1.0 are used to define protectiveness of  long-term human health.



Hierarchy



The hierarchy of treatment technologies will be removed as a stand-alone criteria for remedy selection.  It will be used as a guide to long term effectiveness of various alternatives and as a list of remedial options to evaluate, as appropriate, at the site.  



Reuse  or recycling

Destruction or detoxification

Immobilization or solidification

On-site or off-site disposal in an engineered, lined and monitored facility

On-site containment

Institutional controls



Criteria



The criteria for selecting a remedy are:



Protectiveness of human health and the environment.

Permanence.

Cost.

Effectiveness over the long term.

Management of short term risks.

Technical and administrative implementability.

Consideration of public concerns.

	

These criteria should be defined in Section 360.  In particular, cost should be defined to include: the actual cost of construction and the net present value of any long term costs; including any operation and maintenance costs, monitoring costs, equipment replacement costs, and agency costs which are cost-recoverable.



Analysis of Alternatives



Only reasonable remedial alternatives should be analyzed in the feasibility study.  In conducting an evaluation of alternative cleanup actions, a phased or iterative approach may be needed.  The goal is to eliminate options clearly unsuitable for the site without excessive study.  These alternatives are combinations of technologies or methods taken from the list given above (i.e. the former hierarchy) and shall include:



1) a permanent remedy.  This will not be required for landfills or other sites where a model remedy exists, a permanent remedy is not technically possible, or the costs are so clearly disproportionate that a more detailed analyses is not necessary.    The permanent remedy shall be the baseline against which the other alternatives shall be evaluated for the purpose of determining whether the remedy is permanent to the maximum extent practicable.



2) Other reasonable alternatives for the site.



These alternatives shall be analyzed for each of the remedy selection criteria.



Permanent to the Maximum Extent Practicable



The preference for permanence shall be effectuate by comparing the costs and benefits of different alternatives or remediation methods.  The test for selecting a remedy shall be a “disproportionate cost” test.   In other words, the cost of an alternative (or remediation method) is disproportionate if the incremental cost of the alternative (or method) over that of a lower cost alternative (or method) exceeds the incremental degree of benefits achieved by the alternative (or method) over that of the lower cost alternative (or method).  The cost and benefits to be compared are all of those defined in the remedy selection criteria above.



Language will be added to Section 360 to clarify the understanding that these costs and benefits will frequently be non-quantitative, and that the comparison of the costs and benefits will often involve best professional judgment.  In particular, the benefits of a remedial alternative are often difficult to quantify and, thus, Ecology should have discretion to favor or disfavor those qualitative benefits and use that information in selecting a remedy. 



The meaning of the work “substantial” as originally defined in the rule is subsumed in the work “disproportionate”.  However, if Ecology and the PLP agree that the incremental costs of a more permanent remedy are not substantial, a disproportionate cost analyses is not mandatory and the more permanent remedy may be selected.



Changes made to the role of the hierarchy and to the phrase “substantial and disproportionate” are not meant to change the statutory requirement for “permanent to the maximum extent practicable”.



Where two or more remedial alternatives are equal in benefits, Ecology must select the alternative that costs the least. The cost and benefits to be compared are all of the those defined in the remedy selection criteria above.



Process



Steps( in the remedy selection process are:

 

Conduct the remedial investigation

Identify cleanup levels

Compare site concentrations to cleanup levels

Conduct an interim action if necessary

Use a model remedy if appropriate

Identify cleanup technologies and approaches using list

Define cleanup action alternatives (combinations of technologies and			 approaches)

Determine remediation levels

Evaluate cleanup action alternatives using criteria above

Identify proposed cleanup action

Categorize site 

Issue cleanup action plan (CAP)

Implement CAP��

Recommendation on Institutional Controls (Consensus) (Also see revised 708(3)(d) in Issue #1 in Section 5.0 and Appendix C)



Section 360 and 440 should be clarified to ensure that institutional controls are judged by the same remedy selection standards, including protectiveness and long-term effectiveness, as are used to judge other cleanup actions.  Ecology should continue its effort to compile information on institutional controls.  Ecology should evaluate the effectiveness of institutional controls used to date and issue guidance to improve them, if necessary.  Possible ways to improve the long-term effectiveness of institutional controls include:  better record keeping by Ecology, verification of recording of deed restrictions, and use of financial assurance mechanisms.



The PAC recommends that statutory and regulatory language be adjusted to strengthen institutional controls where they are appropriately used.  The following improvements to the system for managing institutional controls are suggested:



Ecology should maintain a list of sites which are subject to institutional controls.

Ecology should assure regular (five year) reviews of compliance with institutional control �requirements by sites which are subject to those requirements.

As provided in the current MTCA regulations, Ecology should, where appropriate, mandate financial assurance mechanisms be put in place for sites which are subject to engineering controls and to institutional controls. It is presumed that financial assurance mechanisms will be required unless the PLP can demonstrate that sufficient financial resources are available and in place to provide for the long-term effectiveness of engineering and institutional controls adopted.  Site decision documents should contain concrete proof that sufficient financial assurances have been provided.  The RCRA program provides an excellent model for the shape and design of those financial assurance requirements.

The institutional controls should demonstrably reduce risks at the site to ensure a protective remedy.  PLPs should be required to demonstrate the effectiveness of the institutional controls applied to the site.  This demonstration should be based on a quantitative, scientific analysis where appropriate.

Institutional controls should provide for both short-term and long-term protection at the site, as appropriate for the remedy selected.

Ecology should ensure that in the event that institutional controls are no longer effective, or the site is altered or developed in a way which is inconsistent with applicable institutional control requirements or so as to render institutional controls unlikely to be effective, the PLP remains responsible for conducting a reassessment of the site’s residual risk and, if necessary, appropriate additional remediation activities.

Ecology, in consultation with interested parties, should make other conforming changes to Ecology’s regulations to assure that the changes in the regulations occasioned by the approval of site-specific  risk   assessment  changes  are  coordinated  with  the  institutional controls and regulations.



Point of Compliance (Consensus)

The regulations and Ecology practice should be clarified so that when groundwater discharges to surface water, a conditional point of compliance may be located upland of the groundwater/surface water interface, as close as technically practicable to the point or points where the groundwater flows into the surface water.  These revisions should also allow an estimate of the dilution that occurs between the upland monitoring well and the point of discharge to surface water to be used to calculate the cleanup level at the point of compliance.  Because estimating the dilution that may occur between an upland monitoring well and nearby surface water may be difficult, Ecology should consult with affected stakeholders in identifying appropriate procedures.  Ecology should also consult with affected stakeholders in developing regulatory language and guidance.



The regulations should be revised so that when groundwater containing contamination from a single property discharges into surface water after flowing under property not owned or leased by the PLP, if the PLP obtains agreement to do so from down gradient property owners and appropriate institutional controls are implemented, a conditional point of compliance may be established as provided for in (a) above.   Furthermore, Ecology should work with the Department of Natural Resources to establish an  appropriate policy that adequately protects the land they manage.



Ecology should amend WAC 173-340-720(6) to allow the approval of final cleanup actions at “areawide brownfield” sites with commingled plumes where the groundwater cannot be practicably remediated to meet cleanup levels at the property boundary.  These cleanups must still meet all other requirements of MTCA, including the remedy selection requirements of Section 360.  They must also include appropriate institutional controls, such as deed restrictions or land use overlays, to ensure that human health and the environment are not threatened by the contamination that is allowed to remain.



When amending the regulation, Ecology should adopt the criteria for determining which sites will be considered to be “areawide brownfield” sites for purposes of this provision.  The PAC recommends that the criteria should apply to those sites with multiple property owners, multiple sources of groundwater contamination, or a combination of the two, which make it impracticable to meet a point of compliance at each property boundary.  For example, the criteria should be designed to include the Duwamish industrial area in Seattle and the Yakima Railroad Area.



Sites which do not qualify as “areawide brownfields” sites should continue to be subject to the current requirements of WAC 173-340-720(6).  Where Ecology determines that no remedy meeting these requirements is practicable under Section 360, the Ecology should continue its current practice of approving interim cleanup actions.



The PAC also recommends that Ecology delete WAC 173-340-720(b)(d)(ii), and prepare guidance, or rules if necessary, to clarify when treatment to the maximum extent practicable as determined through the WAC 173-340-360 process meets the AKART requirement to the extent it applies to contaminated sites as an ARAR under WAC 173-340-710.  The PAC recommends that Ecology seek to limit, to the extent allowed by law, the instances when an AKART analysis must be conducted in addition to the remedy selection analyses required by WAC 173-340-360.��

Issue Statement



The goals and criteria for selecting a remedy are confusing.  There are requirements both for permanent solutions to the maximum extent practicable and for use of a hierarchy of technologies.  In some situations, the hierarchy accurately reflects this preference for permanence to the maximum extent practicable and in others it does not.



The concept of action levels is not in the rule.



There is a focus on the question “Is a site above the cleanup levels?” at times when the question “Are the actions at the site protective” is more appropriate.



Steps of the feasibility study process are not clearly described.  Remedial investigations are described in more detail in the rule.



Options:

 

1) Do nothing

2) Write guidance to clarify the rule

3) Rewrite the rule

4) Make statutory changes



Institutional Controls - Background



Though the MTCA system was not originally designed to utilize institutional controls as a central element of the remediation process, the program has evolved to regularly provide for and rely on the implementation of effective institutional controls as part of remediations.  However, Ecology’s use, application, and enforcement of institutional controls provisions as a part of remediations which leave contamination in place on site has been mixed.  This has been particularly true with respect to financial responsibility requirements. In light of the PAC’s decision with respect to the liberalization of the use of site-specific risk assessment, Ecology’s and PLPs reliance on and use of institutional controls is likely to increase.  The PAC has recognized the need for assurance of the effectiveness of the institutional controls Ecology includes in remediation programs for particular sites.



Institutional Controls - Options



1.	No change in the current institutional controls utilization system.

2.	Eliminate institutional controls as a method of site remediation, and require complete cleanups in all instances.

3.	Adjust statutory and regulatory language to strengthen institutional controls where they are appropriately used.



The PAC has, throughout its deliberations, reaffirmed the need for the effective use of institutional controls.  The PAC has also identified inadequacies in the current institutional control system, and a model by which to improve the institutional control system.  For this reason, the PAC recommends Option 3.



Institutional Controls - Discussion



There is little doubt that institutional controls will continue to play an important role in remediations, particularly with the advent of increased site-specific risk assessment.  In order for the institutional control system to work effectively, however, a number of improvements in that system are in order.  Many of the powers necessary to provide for an effective institutional controls system are already provided for in DOE’s regulations.  However, DOE’s implementation of those institutional controls has been lacking in a number of respects.  DOE, for example, has seldom applied financial responsibility requirements.  There is also some doubt about the effectiveness of many of the institutional controls applied.  For these reasons, as subsidiary recommendation to the recommended Option 3, the following improvements to the system for managing institutional controls are suggested:



DOE should maintain a list of sites which are subject to institutional controls.

DOE should assure regular (five year) reviews of compliance with institutional control �requirements by sites which are subject to those requirements.

As provided in the current MTCA regulations, DOE should mandate financial assurance mechanisms be put in place for sites which are subject to engineering controls and to institutional controls, where appropriate. It is presumed that financial assurance mechanisms will be required unless the PLP can demonstrate that sufficient financial resources are available and in place to provide for the long-term effectiveness of engineering and institutional controls adopted.  Site financial assurances have been provided.  The RCRA program provides an excellent model for the shape and design of those financial assurance requirements.

The institutional controls should demonstrably reduce risks at the site to ensure a protective remedy.  PLPs should be required to demonstrate, on a quantitative, scientific 	basis, the effectiveness of the institutional controls applied to the site.

Institutional controls should provide for both short-term and long-term protection at the site, as appropriate for the remedy selected.

DOE should ensure that in the event that institutional controls are no longer effective, or the site is altered or developed in a way which is inconsistent with applicable institutional control requirements or so as to render institutional controls unlikely to be effective, the PLP remains responsible for conducting a reassessment of the site’s residual risk and, if necessary, appropriate additional remediation activities.

Ecology, in consultation with interested, should make other conforming changes to Ecology’s regulations to assure that the changes in the regulations occasioned by the approval of site-specific  risk   assessment  changes  are  coordinated  with  the  institutional 	controls and regulations.



Point of Compliance - Options



There are some situations in which the appropriate interpretation of point of compliance issues related to groundwater discharges to surface water or "areawide brownfield" sites should be clarified or changed. 



a.	When groundwater discharges to surface water, the regulations (WAC 173-340-720 (6)(d)) state that a conditional point of compliance may be located “within the surface water as close as technically possible to the point or points where ground water flows into the surface water.”  Ecology's practice has been to establish the point of compliance in monitoring wells located upland of the groundwater/surface water interface because of the practical limitations of obtaining representative samples and concerns about protection of benthic organisms.  The situation is further complicated at some sites by tidal influence which may extend inland from the groundwater/surface water interface.

1 a.	Do nothing.  

2 a.	Change Ecology practice to be consistent with the regulations as written and write guidance to clarify the intent of the regulations.

3 a.	Clarify the regulations to be consistent with Ecology practice and the practical limitations of monitoring the groundwater surface water interface but allow the use of an estimate of the dilution that occurs between the upland monitoring well and the point of discharge to surface water (the point of compliance) in the calculation of the cleanup level. 

4 a.	Allow an NPDES-type dilution zone with the point of compliance established in the surface water.



b.	One of the requirements for approval of a conditional point of compliance as described in WAC 173-340-720 (6) (d) is that ground water discharges shall be provided with all known available and reasonable methods of treatment prior to release into surface waters.  This requirement was included in MTCA to address Ecology's concerns that contamination seeping to surface waters be minimized and dilution not be relied on to demonstrate compliance.  Ecology believes this requirement is also necessary to comply with water quality laws; other people disagree.   Although the process for determining all known available and reasonable methods of treatment (AKART) is established for point source discharges, it is not clear how the determination should be made for non-point discharges of groundwater to surface water.  



1b.	Do nothing

2b.	Establish all known available and reasonable methods of treatment for non-point discharges of groundwater on a case be case basis using the method for derivation of technology based effluent limits under RCW 90.48.

3b.	Develop a process for identifying all known available and reasonable methods of treatment that is appropriate for groundwater discharging to surface water.

4b.	Recommend that cleanup levels for groundwater discharging into surface water be set in accordance with WAC 173-340-730.  Ecology should prepare guidance clarifying that if a remedy is selected that includes extraction and treatment of groundwater with subsequent surface water discharge,  the discharge should be provided with all known available and reasonable methods of treatment prior to release into surface waters.  

5b.	Recommend that Ecology clarify the intent of this requirement by modifying the MTCA regulations and preparing guidance to better explain this requirement as it applies to contaminated sites.  

6b.	Regardless of the outcome of the AKART discussion, recommend to Ecology that technology-based surface water discharge limits determined for point source discharges not be used to set groundwater cleanup levels. 



c.	Groundwater at many properties discharges into nearby surface water only after flowing under property owned by someone else.  For example, the Washington Department of Natural Resources owns narrow strips of property along the edge of many surface water bodies.  This has effectively eliminated for some sites the option of using a point of compliance near the groundwater/surface water interface because this is beyond the PLP's property boundary.�tc \l3 "Options�

1c.	Do nothing.

2c.	Set the point of compliance at the property boundary and the groundwater cleanup levels equal to the surface water criteria.

3c.	Set the point of compliance at the property boundary and use analytical or numerical modeling or an evaluation of natural attenuation to determine groundwater cleanup levels that would provide concentrations at the groundwater/surface water interface that would not exceed surface water criteria. 

4c.	Revise the regulations to allow a conditional point of compliance to be set at the groundwater/surface water interface under certain conditions even if there is intervening property.



d.	In some areas (for example areawide brownfield sites) it is difficult to clean up groundwater contamination from a single source to cleanup levels because the groundwater is impacted by other sources of contamination.�tc \l3 "Options�

1d.	Do nothing.   

2d.	Amend WAC 173-340-720(6) to allow the approval of final cleanup actions at "areawide brownfield" sites even where the groundwater cannot be practicably remediated to meet cleanup levels at the property boundary

� Priority Issue #7:  Cleanup Action Levels



After a remedy has been selected, should it be implemented through the current practice of using “cleanup action levels,” (that define the material that must be remediated or contained with a specific technology or engineering control) and if so, how should those levels be determined?



Recommendation (Consensus)



At many sites, the cleanup action will be designed to achieve the “cleanup levels” applicable to the hazardous substances present at the site.  However, it is also possible to use the requirements of this section to select a remedy that leaves hazardous substances at the site in concentrations above the cleanup levels.  Such a remedy will be implemented by developing site-specific “cleanup action levels” (remediation levels) for the hazardous substances at the site.  A cleanup action is considered to be protective of human health and the environment even though it may leave hazardous substances at the site in concentrations above cleanup levels, so long as it complies with the other requirements of this section.



Ecology should prepare amendments to Sections 360, 120, 200, and perhaps other sections of the regulations, to authorize and explain the use of "cleanup action (remediation) levels."  At a minimum, the amendment should authorize the use of remediation levels to implement remedy selection.  Preferably, the amendment should explain better how remediation levels are established.  The application of remediation levels and their relationship to point of compliance (however defined), as well as what it means to achieve remediation levels or cleanup levels, will be addressed later by the PAC.  [See recommended framework for Section 360 in Priority Issue #5 for language change to “remediation levels.”]��

Issue Description



MTCA requires that sites be cleaned up to meet certain "cleanup levels" as measured at certain "points of compliance."  In practice, these cleanup levels are met by establishing "cleanup action levels" throughout the site, which define the extent of active remediation or contaminant needed to ensure that the cleanup levels are met at the points of compliance.  The statue and the regulations do not use the words "cleanup action levels."  The term has been developed by Ecology and PLPs and the public to identify cleanup action concentrations but it is at least unclear to have a term of such importance not used in the statute or regulations.  Arguably WAC 173-340-360 (1)(b) contemplates the term, but an explicit statement would be helpful.  There are other issues which flow from cleanup action levels, such as definition of points of compliance and what it means to achieve cleanup action levels and/or cleanup levels.



Issue Restatement



None.





Options



1.	Do nothing.

2.	Amend the statute to add reference to "cleanup action levels," probably in RCW 70.105D.030 (2)(d).

3.	Amend the regulations to add reference to "cleanup action levels" and to describe more clearly how they are developed, probably in WAC 173-340-360.

4.		Issue Ecology policy interpreting the statute and regulations to allow "cleanup action levels" and to describe more clearly how they are developed.



Option Analysis



Doing nothing is unacceptable.  The statute does not need to include this level of detail.  Ecology's policy statements do not have the force of law.  An amendment to Section 360 of the regulations, was well as to the overview in Section 120 and the definitions in Section 200, would resolve the issue.

�Priority Issue #9:  Areawide Contamination/Brownfields



What steps can be taken to encourage cleanups that lead to redevelopment and reuse of “brownfields” (industrial properties), agricultural properties, and other areas of broad-based surface contamination while ensuring that the cleanups comply with the MTCA’s fundamental requirements?



Recommendation (Mike Sciacca Abstained)



Areawide Contamination/Brownfields

In addition to recommendations agreed to by the PAC concerning transferability of covenants not to sue, a plume clause, the rewriting of Rule 360, and site-specific technical assistance, the following additional changes are recommended:



The remedy selection provisions of WAC 173-360 should be revised to include language to allow the Department to identify or develop model remedies for common categories of facilities, types of contamination, types of media and geographic areas.

Ecology and the Attorney General’s office should undertake a study of prior settlements, including but not limited to the Thea Foss Settlement, to identify options for addressing areawide cleanups involving multiple land owners.  Ecology should undertake appropriate outreach and education initiatives to better inform PLPs and local governments regarding mechanisms for addressing areawide cleanups.

Ecology should undertake rulemaking to revise WAC 173-340-720(6)(c), (which currently limits conditional groundwater points of compliance to property boundaries) for the purpose of facilitating areawide cleanups which may be complicated by current provisions (e.g., groundwater contamination involving overlapping plumes and multiple properties). (See Issue #5 for point of compliance discussion)

4.   Ecology and the Attorney General’s office should analyze the need for rule making, guidance, and outreach to address whether local toxics fund monies may be utilized by a local government to perform an areawide cleanup or RI/FS.  The analysis should include mechanisms for allowing participation by potentially liable parties, and PLP contribution of funds to partially reimburse grant expenditures.  Additionally, community-based redevelopment projects led by local governments using local toxics account grant monies should develop public participation goals that include taking into account sustainable economic development and environmental justice, as appropriate.��

Prospective Purchaser Agreements

The PAC recommends additional education/outreach, evaluating, streamlining, increasing availability and a statutory revision that would amend RCW 70.105D.040(5) as follows:

In addition to the settlement authority provided under subsection (4) of this section, the attorney general may agree to a settlement with a person not currently liable for remedial action at a facility who proposes to purchase, redevelop, or reuse the facility, provided that:

(a)  The settlement will provide a substantial public benefit, including but not limited to the reuse of a vacant or abandoned manufacturing or industrial facility, or the development of a facility by a governmental entity to address and important public purpose;

(b) The settlement will yield substantial new resources to facilitate cleanup;

(c) The settlement will expedite remedial action consistent with the rules adopted under this chapter; and 

(d) Based on available information, the department determines that the redevelopment or reuse of the facility is not likely to contribute to the existing release or threatened release, interfere with remedial actions that may be needed at the site, or increase health risks to persons or in the vicinity of the site. 

 The legislature recognizes that the state does not have adequate resources to participate in all property transactions involving contaminated property.  The primary purpose of this subsection is to promote the cleanup and reuse of vacant or abandoned commercial or industrial contaminated property.  The attorney general and the department may give priority to settlements that will provide a substantial public benefit, including, but not limited to the reuse of a vacant or abandoned manufacturing or industrial facility, or the development of a facility by a governmental entity to address an important public purpose.��

Orchard Lands

The PAC recommends that a combination of the options below be put in place. Resources for these options should be sought from a variety of sources.  Ecology is not a research arm of state government and does not have staff in place to conduct bioavailability studies.  However, if resources become available, Ecology and Health should participate in locally driven efforts to both scope and conduct these studies.  Ecology and Health will convene a work group consisting of local stakeholders to develop approaches to Items 2, 4, 5, 6, and 7 below.

Ecology should take the lead in:

	providing technical assistance to persons requesting such help (Item 3)

	outreach activities (Item 7)

	evaluation of new scientific information if it becomes available (Item 8)

adoption of developed BMPs and presumptive remedies, as appropriate 

The Washington Department of Agriculture and/or the WSU Tree Fruit Research Center should take the lead in development of BMPs  (Item 7) (Laurie Valeriano abstained from this item of the decision.)



Maintaining the status quo will do nothing to protect human health and the environment when contaminated orchard property is converted to residential use, nor does it address potential risks to owners of property already converted to residential use.  Similarly, a status quo approach does not address the uncertainty issues surrounding property transfer.

The true extent of contamination in central Washington has only been estimated.  It may be that many of the orchard lands are only mildly contaminated, if they are contaminated at all.  The issue should be framed on the basis of fact rather than conjecture.  The first step should include a summary of existing data, an assessment of the data gaps, and a sampling plan if appropriate.  The potential areas to be sampled should be determined in consultation with the local communities (landowners, local government, developers, lenders, buyers) and should include current residential properties located on former orchard lands.  The data would be used to evaluate the reasonableness of available remedies, and could focus future agency work in areas where exposure is likely to be highest.  It is anticipated that this work will be funded and carried out by local interests with technical assistance from Health and Ecology.

The MTCA PAC has already endorsed the concept of allowing Ecology to provide site-specific technical assistance to persons conducting independent cleanup actions.  This approach will be effective in protecting human health and the environment and reducing uncertainty, but would only do so on a case by case basis.

Summarize available information on lead and arsenic bioavailability from soils and identify data gaps.  Develop appropriate methods for testing lead and arsenic bioavailability, with particular attention given to soil types found in orchards in central Washington.  This task should be developed in conjunction with appropriate local entities and should include development of all potential funding sources (i.e. WA Dept. of Agriculture, WSU extension, EPA, Washington Horticultural Association, US Dept. of Agriculture).

If the bioavailability studies indicate that soil amendments or other farming practices can significantly reduce future site risks, Ecology and Health will work with Department of Agriculture, the WSU-extension and other appropriate local entities to provide this information to affected orchardists.

Using information developed by outside sources, Ecology may reevaluate the technical basis for Method A and Method B cleanup levels for lead and arsenic.  The standard for such evaluations will be consistent with the PAC recommendations for introduction of new scientific information. 

Best Management Practices (BMPs) and presumptive remedies can be developed for lead-arsenate contaminated soils to provide guidance to persons conducting cleanups.  The scope of this effort will be affected by the extent of contamination actually found.  If there are few high risk sites, but many acres of low risk sites, the BMPs and presumptive remedies will be much different than if the opposite if found to be true.

Educational materials should be developed in conjunction with appropriate local entities (e.g. Local Health Dept., Central Regional Citizens Advisory Committee, Horticultural Association, etc.) that describe state and local resources available to interested parties.  They should also describe cleanup expectations and liabilities.  Supplemental information from any of the above efforts should also be included as they become fully developed.

9.   Health affects studies were discussed but are not considered appropriate at this time because they generally require very intensive data collection and evaluation and may require significant resources.  In addition, these studies may not provide data which will be useful in reducing risk or liability.  After the extent of contamination and bioavailability work has been completed, exposure studies may become appropriate. (Laurie Valeriano and Gerry Pollet abstained from this item of the decision.)��

Issue Statement



As stated in MTCA, state policy is to efficiently use our finite land base by promoting cleanup and reuse of contaminated properties in order to relieve development pressures on clean undeveloped land.  While various aspects of the current MTCA program (e.g. IRAP) generally assist in brownfields redevelopment, Ecology has not developed a comprehensive brownfields strategy.  This issue paper addresses various obstacles to brownfield redevelopment, and recommendations for supporting brownfield objectives.  Specifically, the transferability of covenants not to sue and contribution protection, a plume cause, site-specific technical assistance, prospective purchaser agreements, and area wide cleanup issues (including public participation) are all matters which can have a significant role in achieving the brownfields goal stated in MTCA.



Transferability of Covenants Not to Sue & Contribution Protection



See Priority Issue #23 and Additional Issue:  Contribution.



Plume Clause



See Priority Issue #22.



Site-Specific Technical Assistance



A final recommendation on this issue was adopted by the PAC at its October 6, 1996 meeting.



See Priority Issues #10 and #11.



Prospective Purchaser Agreements - Description



Pursuant to MTCA (RCW 70.105D.040(5)), the state is authorized to enter into prospective purchaser agreements whereby purchasers of property may obtain a consent decree identifying the extent of the purchaser's liability for cleanup of a facility.  The process does not resolve the liability of other PLP's and basically serves to allow a purchaser to resolve its liability with the state rather than exposing itself to joint and several liability under MTCA.  



Discussion by the ad hoc brownfields group indicated that increased availability of prospective purchaser agreements would be beneficial to brownfield redevelopment.  It was perceived that the current statutory requirement that the settlement provide "a substantial public benefit", the lengthy schedule for agreement negotiations, the apparent need for educating prospective purchasers regarding the process and information requirements, and constrained Ecology and attorney general resources have combined to produce fewer than 10 prospective purchaser agreements since the statutory authorization for the program was passed in 1994.



Prospective Purchaser Agreements - Options



1.	Revise the prospective purchaser agreement provision in MTCA to state that settlements providing a substantial public benefit will be given priority, rather than requiring that particular public benefit be shown in order to obtain a prospective purchaser agreement.

Recommend to Ecology that they conduct education and outreach (e.g., through a Focus Sheet) regarding the process, schedule, and information needs associated with a prospective purchaser agreement to enhance public understanding of the program and minimize the need for State efforts individually educate prospective purchasers

3.	Encourage Ecology and the Attorney General’s office to consider ways to streamline the process (if possible) and increase its availability.  Subject to PAC discussion of budget priorities, recommend to legislature that new ecology and AG staff be authorized to support this fee-based program and allow it to be self supporting.

4.	All of the above.



Prospective Purchaser Agreements - Analysis



1.	By promoting brownfield redevelopment and making substantial new resources available to facilitate cleanup (required by the statute to obtain a prospective purchaser agreement), there is some amount of “public benefit” inherent in the process.  It is more appropriate to state that projects with more substantial public benefit will be given priority, rather than exclude projects which would still further the MTCA brownfields goal of easing development pressures on clean land.

2.	Outreach and education would both benefit prospective purchasers and should decrease the amount of time necessary to individually educate the prospective purchasers.  Ecology and Attorney General representatives indicated that this process would be useful in getting expectations for the process and promoting streamlined schedules (e.g., prospective purchasers might to a better job of organizing information needed).

3.	Depending upon resource availability, increased availability of prospective purchaser agreements would clearly promote the brownfields objective stated in MTCA.

4.	Pursuing all three of the above options would provide the greatest support for the program.



Areawide Cleanup - Description



While some high-priority contamination problems have been addressed on an areawide basis due to the perceived threats to human health and the environment, additional efforts are warranted to more effectively promote the state’s brownfields policy in areas where the contamination has not been a high-priority for Ecology action.  Areas such as the Duwamish and other highly developed urban areas, the central Washington orchard lands, and industrialized ports are all examples of areas in which clean-up could be hastened and redevelopment facilitated using areawide approaches.  Areawide issues may be technical (e.g., whether an urban aquifer is likely to be used for drinking water), or may affect remedy selection (e.g., model remedies for common problems).



Existing mechanisms which may be used on an areawide basis include:



Consent Decrees

Agreed Orders

Prospective Purchaser Agreements (note that Ecology would need to determine that an areawide resolution constitutes a substantial “public benefit” to qualify under existing law, or to have high priority under recommended amendments).

Pre-payment Agreements (Ecology will need to find that such an agreement is “in the public interest” per WAC 173-340-550(8)).



Some obstacles to areawide cleanups in current MTCA regulation include the lack of specific authority to develop and select model remedies, insufficient education and outreach regarding available mechanisms (e.g., model orders, decrees, scopes of work, and de minimis agreements), groundwater points of compliance that are limited to property boundaries (complicating multi-parcel cleanup situations), and sources of funding to initiate areawide cleanup processes.



One source of funding for an areawide RI/FS may be from the local toxics account grants for “remedial actions”, but an analysis is required of the need for rulemaking or guidance, and for outreach/education.  If grant money is used, the local government might need to enhance public participation to identify community concerns.



Areawide Cleanup - Options



1.	Revise MTCA regulations to include authority for Ecology to develop model remedies to address common categories of facilities, types of contamination, types of media or geographic areas.

2.	Recommend to Ecology and the Attorney General’s office to study the state’s settlement regarding the Thea Foss Waterway (and others, as appropriate) and identify model mechanisms for dealing with multiple landowner, areawide cleanups.  The Thea Foss settlement dealt with two landowners on multiple parcels, and involved an umbrella cleanup action plan.  A preliminary representative remedial investigation and presumptive remedy selection was conducted, providing for future investigation, cleanup, and development keyed to anticipated land uses.

3.	Recommend analyzing the need for revising or amending WAC 173-340-720(6)(c) to provide for conditional groundwater points of compliance which are not limited to property boundaries in order to facilitate areawide cleanups.

4.	Recommend that Ecology analyze and disseminate information on sources of funding for an areawide RI/FS in situations where Ecology is not leading the process.  For example, local governments may be able to seek a remedial action grant from local toxics fund account monies to initiate and RI/FS.  An analysis of how PLP’s would join the process (conceivably, they could opt in and pay a share of at least a portion of the grant funds since a portion would also likely constitute a public benefit), the need for rule making, guidance, and for outreach for this option would be needed.  Also, such a process might include enhanced public participation.

5.	Recommend all of the above.



Orchard Lands -  Issue Statement



From the first decade of this century until it was displaced by DDT in the 1940s, lead arsenate was used as an insecticide to control the codling moth in orchards in Washington.  Because the codling moth became resistant to lead arsenate, the amount of pesticide applied to crops increased substantially over time.  As many as 80,000 acres of land in central Washington may be contaminated with lead arsenate at concentrations exceeding MTCA Method A cleanup levels (currently 20 mg/kg for arsenic, 250 mg/kg for lead).  The contaminated areas may include most or all irrigable bottom land in north central Washington along the Columbia River from Yakima to the Canadian border.  Lead and arsenic contamination will likely remain in surface soils throughout the region for hundreds of years.



The concentrations of lead and arsenic vary from orchard to orchard and from location to location within each orchard.  Information on the extent of contamination is sparse, but lead arsenate is believed to be ubiquitous by some investigators. The Model Toxics Control Act places the liability for this contamination on the property owner, but exempts farmers from this liability.   Under MTCA there is no mechanism which requires testing for soil contamination upon transfer of property title or subdivision of land to residential or other non-agricultural uses.  As a result, residential development on these soils has been accomplished and continues to occur throughout the region without the benefit of soil sampling and analysis for constituents of concern.  The issue has become more visible as lending institutions concerned about liability have become increasingly wary of lending on projects involving contaminated land.  This situation will become more acute as more lenders require site assessments and contamination is identified.  There is a clear need, from both a public health and financial perspective, for a comprehensive evaluation of the extent and level of region-wide contamination.



Approximately 300,000 people live in the counties of Yakima, Chelan, and Okanagan where the majority of affected soils are located.  Additional lead arsenate contaminated orchard soils are found in Kittitas and Douglas counties, as well as several counties west of the Cascade Mountains.  Because many incorporated areas are located on former orchard lands, many urban residents  likely live on contaminated property.



Orchard Lands - Options



1.	Do nothing.

2.  	Define the extent of the problem.

3.	Provide technical assistance to both buyers and sellers of contaminated land.

4.	Develop an appropriate test that reflects bioavailability in humans of lead-arsenate from 	local soils.

5.   	Ecology and Health should work with appropriate state or local entities (e.g. the Department of Agriculture, WSU-extension, local health departments and the Horticultural Association) to help develop and promote economical farming practices that reduce potential hazards.

6.   	Summarize potential exposures and risks.

7.	Work with appropriate local entities to develop best management practices (BMPs) or presumptive remedies for cleanup of sites as property transfers occur.

8.	Develop a fact sheet or other appropriate educational materials, with general information for landowners, contractors and lenders about lead-arsenate risks and available technical assistance from state and local governments.  









Orchard Lands - Options Analysis



DO NOTHING.  Maintaining the status quo will do nothing to protect human health and the environment when contaminated orchard property is converted to residential use, nor does it address potential risks to owners of property already converted to residential use.  Similarly, a status quo approach does not address the uncertainty issues surrounding property transfer.

DEFINE THE EXTENT OF THE PROBLEM. The true extent of contamination in central Washington has only been estimated.  It may be that many of the orchard lands are only mildly contaminated, if they are contaminated at all.  The issue should be framed on the basis of fact rather than conjecture.  The first step should include a summary of existing data, an assessment of the data gaps, and a sampling plan if appropriate.  The potential areas to be sampled should be determined in consultation with the local communities (landowners, local government, developers, lenders, buyers) and should include current residential properties located on former orchard lands.  The data would be used to evaluate the reasonableness of available remedies, and could focus future agency work in areas where exposure is likely to be highest.  It is anticipated that this work will be funded and carried out by local interests with technical assistance from Health and Ecology.

PROVIDE TECHNICAL ASSISTANCE. The MTCA PAC has already endorsed the concept of allowing Ecology to provide site-specific technical assistance to persons conducting independent cleanup actions.  This approach will be effective in protecting human health and the environment and reducing uncertainty, but would only do so on a case by case basis.

BIOAVAILABILIITY.   Summarize available information on lead and arsenic bioavailability from soils and identify data gaps.  Develop appropriate methods for testing lead and arsenic bioavailability, with particular attention given to soil types found in orchards in central Washington.  This task should be developed in conjunction with appropriate local entities and should include development of all potential funding sources (i.e. WA Dept. of Agriculture, WSU extension, EPA, Washington Horticultural Association, US Dept. of Agriculture).

ECONOMIC FARMING PRACTICES.  If the bioavailability studies indicate that soil amendments or other farming practices can significantly reduce future site risks, Ecology and Health will work with Department of Agriculture, the WSU-extension and other appropriate local entities to provide this information to affected orchardists.

SUMMARIZE RISKS AND EXPOSURES.  Using information developed by outside sources, Ecology may reevaluate the technical basis for Method A and Method B cleanup levels for lead and arsenic.  The standard for such evaluations will be consistent with the PAC recommendations for introduction of new scientific information. 

BEST MANAGEMENT PRACTICES.  BMPs and presumptive remedies can be developed for lead-arsenate contaminated soils to provide guidance to persons conducting cleanups.  The scope of this effort will be affected by the extent of contamination actually found.  If there are few high risk sites, but many acres of low risk sites, the BMPs and presumptive remedies will be much different than if the opposite if found to be true.

8.	OUTREACH.  Educational materials should be developed in conjunction with appropriate local entities (e.g. Local Health Dept., Washington State University, Central Regional Citizens Advisory Committee, Horticultural Association, etc.) that describe state and local resources available to interested parties.  They should also describe cleanup expectations and liabilities.  Supplemental information from any of the above efforts should also be included as they become fully developed.

�Priority Issue #10:  Enhanced Technical Assistance



How can we best leverage limited Ecology resources (existing and future) to provide greater technical assistance for independent cleanups?



Priority Issue #11:  Independent Remedial Action Program (IRAP)



Can the Independent Remedial Action Program (a process whereby Ecology is asked to review a report on an independent cleanup and a no-further-action-letter may be issued by Ecology), which represents a moderate level of Ecology oversight and results in limited assurances of finality, be improved?



�PRIVATE ��Recommendation (Consensus)



Enhanced Technical Assistance

Amend RCW 70.105D.030(1) by adding a new paragraph (i) and moving current (i) to (j), as follows:

	(i)	Provide informal advice and assistance to persons regarding the administrative and technical requirements of this chapter.  This may include site-specific advice to persons who are conducting or otherwise interested in independent remedial actions.  Any such advice or assistance shall be advisory only, and shall not be binding on the department.  As a part of providing this advice and assistance for independent remedial actions, the department may prepare written opinions regarding whether the independent remedial actions or proposals for those actions meet the substantive requirements of this chapter and/or whether the department believes further remedial action is necessary at the facility.  The department is authorized to collect, from persons requesting advice and assistance, the costs incurred by the department in providing such advice and assistance; provided, however, that the department shall, where appropriate, waive collection of costs in order to provide an appropriate level of technical assistance in support of public participation.  The state, the department, and officers and employees of the state shall be immune from all liability and no cause of action of any nature shall arise from any act or omissions in providing, or failing to provide, informal advice and assistance.

(i)(j)	Take any other actions necessary to carry out. . . . 



Amend RCW 70.105D.020 by adding a new paragraph (8) and renumbering thereafter, as follows:

(8)	"Independent Remedial Actions" means remedial actions conducted without department oversight or approval, and not under an order or decree.



Amend RCW 70.105D.030(l)(f) as follows:

(f)	Issue orders or enter into consent decrees or agreed orders that include, or issue written opinions under RCW 70.105D.030(l)(i) that may be conditioned upon, deed restrictions where necessary to protect human health and the environment from a release or threatened release of a hazardous substance from a facility.  Prior to establishing a deed restriction under this subsection, the department shall notify and seek comment from a city or county department with land use planning authority for real property subject to a deed restriction.��

Funding for Enhanced Technical Assistance

Direct Ecology to review alternative mechanisms for paying for technical assistance, and if appropriate, to develop rules and/or guidance establishing fees for technical assistance for independent cleanups.  As far as practicable, the mechanism should accomplish the following:



generally make fees proportional to staff time spent on technical assistance

recognize a concept of de minimis services for which no charges would be made  (The expectation is that the current level of free technical assistance would continue to be provided.)

integrate enhanced technical assistance and IRAP programs in a logical fashion, for example, avoiding double charging for the same services, and avoiding creating inappropriate disincentives. As part of the integration, Ecology should consider revising the IRAP fee structure to correlate to staff time expended rather than the cost of the remediation

establish factors that Ecology may consider if a waiver is requested, and procedures for handling such requests.  The Department shall, where appropriate, waive collection of costs in order to provide an appropriate level of technical assistance in support of public participation. The Department shall also recognize a preference for providing free assistance to small entities, with consideration of their ability to pay.��

Enhanced Technical Assistance - Issue Statement



On May 14, 1996, the PAC recommended development of statutory and regulatory amendments to authorize Ecology to provide site-specific technical assistance.  The PAC stipulated that the provisions should not create liability for the State, and that Ecology could recover its costs.  The PAC also indicated that written determinations regarding the adequacy of remedial actions should be non-binding and that appropriate public participation should occur before written determinations were made.  PAC discussion also reflected an understanding that the existing IRAP program would not be replaced by the new provisions.



Enhanced Technical Assistance - Additional Issues



During independent clean-up subcommittee discussions, Assistant Attorney General Kathy Gerla recognized that currently there is no statutory definition of independent remedial actions.  She also identified a need for a statutory amendment to explicitly allow Ecology to condition written opinions that independent cleanups meet MTCA requirements upon including deed restrictions when necessary to protect human health and the environment.



Enhanced Technical Assistance - Issue Discussion



The independent subcommittee has prepared proposed statutory amendments to address site-specific technical assistance in accordance with PAC recommendation.  The subcommittee has also prepared statutory language to include a definition of independent remedial actions in the statute which is the same as the language included in the current MTCA regulations.  The subcommittee has also prepared statutory amendment language to recognize Ecology authority to require deed restrictions as a condition of issuing a written opinion of the substantive adequacy of an independent remedial action.  If the PAC approves the following proposed language, then the subcommittee will proceed to draft regulations to implement the technical assistance amendment.  



Finally, drafting of public participation requirements with respect to the issuance of written opinions has not been finalized with this draft, pending further discussion regarding public participation provisions generally.



Funding for Enhanced Technical Assistance - Background



The PAC has already endorsed an issue resolution paper which recommends amendment of MTCA to provide explicit statutory authority for enhanced technical assistance by Ecology to those concerned with independent cleanups. Such assistance could include significant time spent by Ecology staff in reviewing and providing written comments on documents such as sampling plans, Remedial Investigation/Feasibility Studies, or Cleanup Action Plans.  Ecology currently has a somewhat formalized program known as “IRAP” (Independent Remedial Action Program), which establishes a fee structure (based on percentage of remediation costs) for Ecology review of final cleanup reports and issuance, if appropriate, of “No Further Action” letters.  The PAC’s earlier recommendation included only general language authorizing Ecology to charge fees for services in providing technical assistance, and directing it to waive fees as appropriate to support public participation.



Funding for Enhanced Technical Assistance - Issue Statement



(No new issue statement is needed.  If a recommendation is endorsed by the PAC, it should simply supplement the earlier recommendation on enhanced technical assistance.)



Funding for Enhanced Technical Assistance - Options



Fund enhanced technical assistance entirely out of the state toxics account appropriation to Ecology.

Establish a fee structure that bills every PLP for every hour of Ecology time spent providing technical assistance.

Direct Ecology to review alternative mechanisms for paying for technical assistance, and if appropriate, to develop rules and/or guidance establishing fees for technical assistance for independent cleanups.  As far as practicable, the mechanism should accomplish the following:

	-- generally make fees proportional to staff time spent on technical assistance

	-- recognize a concept of de minimis services for which no charges would be made  (The expectation is that the current level of free technical assistance would continue to be provided.)

	-- integrate enhanced technical assistance and IRAP programs in a logical fashion, for example, avoiding double charging for the same services, and avoiding creating inappropriate disincentives. As part of the integration, Ecology should consider revising the IRAP fee structure to correlate to staff time expended rather than the cost of the remediation

	-- establish factors that Ecology may consider if a waiver is requested, and procedures for handling such requests.  The Department shall, where appropriate, waive collection of costs in order to provide an appropriate level of technical assistance in support of public participation. The Department shall also recognize a preference for providing free assistance to small entities, with consideration of their ability to pay.



Funding for Enhanced Technical Assistance - Analysis



Option 1, fund entirely out of the state toxics control account, is unacceptable because it would require shifting resources from other activities.



Option 2, charge for every hour spent, is unacceptable because it fails to balance the goal of providing incentives for people to perform good independent cleanups against the desire to conserve agency resources, and  because it could be inefficient to implement.



Option 3 does strike a reasonable balance, and provides for a  process which will allow careful examination of options, integration with IRAP, and further public comment on a detailed proposal before its adoption.

�Priority Issue #12:  Consultant Certification



Would a consultant certification program make independent cleanups better and/or easier to accomplish?



�PRIVATE �� The PAC did not reach consensus or broad support for a recommendation.���Priority Issue #13:  Independent Cleanup Audits/Quality Control



Should we institute a program of random Ecology audits or spot-checks of independent cleanups on an ongoing basis?



Recommendation  (Consensus)



Direct Ecology to develop a program for review of all ranked sites for which a final independent cleanup report was submitted after the Site Hazard Assessment had been performed.  Such review should be conducted as expeditiously as possible, with priority given to higher ranked sites.  The review will evaluate whether those sites can be removed from the hazardous sites list as required in WAC 173-340-330(4) or whether further action is required.  Ecology shall conduct a review of the SHA and site investigation procedures, to ensure that both delegated counties and Ecology are properly reviewing the adequacy of independent cleanups. The Legislature and/or Ecology shall make funding available to implement this recommendation.��

Issue Description:



This issue raises the question of whether, on an ongoing basis, Ecology should be devoting resources to checking up on the status of independent cleanups.  Ecology figures as of September 25, 1995, indicate over 5,000 independent cleanup sites in Washington, with only 252 of those sites being cleaned up through the Independent Remedial Action program (IRAP).  



Currently, for independent cleanups not performed pursuant to the IRAP program, a report is filed when the independent cleanup action is completed.  (Ecology Policy 101 - 5/25/90). When an independent cleanup report is received for a previously unknown site (or in any event prior to the initial investigation), Ecology policy is to conduct an initial investigation pursuant to WAC 173-340-310 and review the independent report "on at least a cursory basis."  If it is deemed appropriate, a site visit is conducted.  Based on this brief review, Ecology makes its initial investigation determination about the site.  By law (RCW 70.105D.030(2)(c)), Ecology is required to conduct the initial investigation within 90 days of receipt of the report of a release.  Ecology has stated that on high priority sites the 90 day requirement is generally met, but that at lower priority sites the time could extend to 120 to 150 days.  The initial investigation can conclude that either no further action is required at the site, or determine that further action is required.  If further action is required, the site is listed in the Site Information System Database, and the report is filed until a Site Hazardous Assessment (SHA) is scheduled pursuant to WAC 173-340-320 to evaluate the site, or an IRAP review is requested. 



For sites where an initial investigation has already been conducted, an independent cleanup report can be filed either prior to or after the SHA.  If it is filed prior to the SHA, the SHA will eventually be conducted, with the result either a no further  action determination or a determination of need for further action together with a ranking of the site.  About half the counties in the state receive grant money to conduct SHAs.  Where the county does not participate in the program, Ecology conducts SHAs on a select basis when the PLP supplies the data. 

A report can also be filed after the SHA has been completed.  Reports for releases from underground storage tanks are to be reviewed for compliance with WAC 173-340-450.  (Ecology Policy 120A - 4/8/92)  As noted above, sites may also be reviewed by Ecology through the IRAP program, upon payment of a fee.



It is clear that as the program is currently set up, independent cleanups are an integral part of the process for cleaning up hazardous waste sites in Washington.   As a result, there is a great deal of interest in ensuring that these cleanups are effective.  There is concern among PAC members that there currently may be inadequate review and follow-up at independent cleanup sites.  Based on information from Ecology, the Department has either ranked or required further action at approximately 20 sites where the independent cleanup was conducted after an initial investigation, and before the SHA.  At about 80 sites, Ecology has determined no further action was required.  There are 134 sites where an independent cleanup was conducted after an SHA was performed and the site was ranked and placed on the Hazardous Sites List (i.e., it was determined further action was required at the site).  Of those sites, 51 were ranked either 1 or 2, and 37 were ranked 3.  Seven of those sites have subsequently been reviewed through the IRAP program, and 5 of the cleanups have been rejected. 



Some PAC members believe that institution of an audit program would enhance both the quality of cleanups and the level of public confidence in the program.  Other PAC members have suggested that audits may discourage cleanups from being done and/or question the value of trying to get information on cleanups which are not required or subject to cleanup deadlines under MTCA (i.e. non-LUST cleanups) and for which no Ecology approval is sought (i.e. non-IRAP sites).



Issue Restatement



Should an institutionalized audit program consisting of random spot-checks for independent cleanups be instituted by Ecology to ensure the adequacy and effectiveness of such cleanups?



Options



Do Nothing;

Direct Ecology to develop a program for review of all ranked sites for which a final independent cleanup report was submitted after the SHA had been performed.  Such review should be conducted as expediently as possible, with priority given to higher ranked sites.  

Direct Ecology to develop a program for a spot check review of all independent cleanup sites, to ensure that those sites have been cleaned up in conformance with MTCA cleanup standards.  Such reviews could be performed either of new independent cleanups, or could also include cleanups that have already been performed.  The PAC could specify the number of audits to be performed per quarter, to minimize the burden on Ecology;

Ecology shall conduct a review of the SHA and site investigation procedures, to ensure that both delegated counties and Ecology are properly reviewing the adequacy of independent cleanups. 

The Legislature and/or Ecology shall make funding available to implement the proposals in this issue statement.	

�Priority Issue #8:  Remedy “Czar”



Should Ecology have a “remedy czar” or someone who can perform dispute resolution for remedy selection?



Priority Issue #14:  Improved Internal Decision Making



Are there ways that Ecology can improve its internal decision making to enhance cleanups, or manage its information base differently in order to improve cleanup decision making?



Priority Issue #15:  Neutral Appeal/Dispute Resolution



Should there be a neutral “appeal” option built into the cleanup process to allow parties a review of site cleanup decisions? This could include appeals of liability determinations, risk levels, cleanup standards, cleanup action plans, points of compliance, and other things. Several options exist for mechanisms for the appeal process.

 

�PRIVATE ��Recommendation (Kevin Godbout Abstained)



The following tools should be used as appropriate for avoiding or resolving disputes that arise at any point during the cleanup process.

Clarify expectations between Ecology and PLP (and other interested persons) at the time a PLP is named, and prior to beginning any negotiation process.  This includes providing every PLP and any interested party information about all of the channels available to them for resolving issues, concerns, and disputes about site cleanup.  (Tell them plainly that disputes will arise, and here are the ways to handle them.  Include specific information about the informal dispute resolution process.)

Match skills and knowledge of site manager to the site, consideration should be given to such items as:  The type of site (landfill, LUST, wood treat facility, etc.), complexity of the site, and whether the PLP has multiple sites throughout region or state.  Designate a mentor for inexperienced site managers.

Establish a peer review team, as appropriate, to provide feedback to the site manager.  This may include intra-and inter-office staff.  It should always include the section supervisor.

Publish guidance documents on topics such as substantial and disproportionate costs and remedy selection.  Provide these guidance documents to the PLPs and other interested parties.

Train site managers on technical, project management, dispute resolution and other related topics.

Host an annual workshop for the purpose of educating PLPs, consultants, lending institutions, and others regarding implementation of the MTCA and any new developments in the technical area of site cleanup activities.  Also provide an opportunity for general comments about MTCA budget, technical or policy issues.

Provide access to information related to cleanup action plans and site remediation designs.

Develop and informal dispute resolution process which can be initiated at any time by PLP or Ecology to resolve disputes in a timely manner.  Parties may include the site manager's peer review team, other agency experts, the section supervisor and/or the TCP program manager.  Informal appeals may be elevated at any time to successive levels of Ecology management beginning with the unit supervisor, section manager and them program manager, if necessary.  Public access to the informal appeal process could occur during the public comment process, and could include a requirement to elevate the dispute within the Department.  Informal dispute resolution process may also involve a neutral third party mutually agreed upon by all parties.



After a two-year time period, Ecology shall conduct a formal review of the foregoing measures, with input and participation from PLPs, the public, and interested persons.  Part of that review shall include consideration of additional or alternative measures.���Priority Issue #17:  Tax Policy



Should we change our existing tax policy to create financial cleanup incentives? There is an unresolved issue of applying sales tax to independent cleanup actions, which makes these cleanups relatively more expensive.



�PRIVATE ��Recommendation (Sharon Metcalf, Laurie Valeriano Opposed; Jim White Abstained)



The PAC affirms the existing Department of Revenue policy, except the sales tax exemption in the current Department of Revenue policy should be applied to all remedial actions, whether or not officially designated waste sites.  The state’s tax laws in Chapter 82 RCW should be amended to accomplish this.  The mechanics of implementation could be developed in coordination with the Department of Revenue, to be consistent with existing practices for contractors working on sales tax-exempt projects.  The procedures should include some guidance from Ecology regarding what actions constitute remedial actions under MTCA in order to prevent abuse by property owners conducting other activities on their properties.��

Issue Description



In a Revenue Policy Memorandum, the Department of Revenue (DOR) has defined the state's policy "that the tax laws of this state should be administered in such a manner as to encourage and facilitate rapid and thorough remedial action to reclaim the lands and waters of this state which have been despoiled, toxified, contaminated, or otherwise made hazardous to human health and the environment.  The administration of such tax laws should not prevent, inhibit, impede, or otherwise burden such remedial action..."



However, in the specific application of this policy to remedial actions, sales tax is excused for remedial actions only if they are "officially designated waste sites."  This limitation may serve as a disincentive for quick action to clean up sites on a voluntary basis before going through the official designation process.  At a minimum, the application of this policy results in a discriminatory and punitive treatment of voluntary cleanups which are conducted promptly.



Options



1.	Do nothing.

2.	Revises Department of Revenue policy to apply sales tax exemption equally to all cleanup activities, with appropriate safeguards against abuse.

3.	Amend statute to apply sales tax exemption equally to all cleanups.



Options Analysis



1.	Doing nothing will leave the current, discriminatory policy in place.  As a result, remedial actions which are undertaken voluntarily and promptly will continue to be taxed more heavily than those on sites which delay cleanup and go through the designation and ranking process.  The added burden of cost will likely be borne disproportionately by smaller businesses in the state.

2.	The PAC could affirm the existing Department of Revenue policy statement, but recommend that the sales tax exemption be applied to all remedial actions, whether or not on officially designated waste sites.  The mechanics of implementation could be developed in coordination with DOR, to be consistent with existing practices for contractors working on sales tax-exempt projects.  The procedures should include some guidance from Ecology regarding what actions constitute remedial actions under MTCA in order to prevent abuse by property owners conducting other types of activities on their properties.

3.	The state's tax laws, in Chapter 82 RCW could be amended to accomplish the objectives of Policy Option number 2.

�Priority Issue #18:  Strict, Joint and Several, and Retroactive Liability



Should the method of applying strict, joint and several, and retroactive liability be modified?



Priority Issue #19:  Equitable Factors



Some states, as well as the EPA, define “equitable factors” to help PLPs apportion liability among themselves. Should Washington State define these as well? Equitable factors can also be used to impose apportioned liability from a higher authority. Should the law describe factors that courts, arbitrators or the agency could use to impose apportioned liability?



The PAC did not reach consensus or broad support for a recommendation.��

Issue Description



One effect of the current liability standard is the time and money spent litigating allocation of liability for cleanup expenses since liability is sometimes imposed on fewer than all potentially liable parties and is based on retroactive liability, strict liability and the joint and several standard.  It is possible that changing the existing approach to imposing liability to an approach that uses equitable factors to determine shares of liability may improve implementation of the program and bring an element of fairness into the process.



Use of equitable factors to determine liable parties' fair share of the cleanup expenses can result in allocation of shares of liability to insolvent or defunct persons or to persons who are financially unable to pay their share.  These "orphan shares" necessarily need to be addressed as part of the equitable factors allocation process.



Options



1.	Do nothing

2.	Create an allocation process using equitable factors that replaces the current joint and several and strict liability standards.

3.	Create an allocation process as in 2. above which is used on a limited basis, such as in a pilot program or in an areawide Brownfields process.

4.	Eliminate retroactive liability.

5.	Address possible resultant orphan shares by creating an orphan fund to pay for any orphan shares resulting from an equitable allocation process or by allocating orphan shares back to the liable parties.



Option Analysis



During the initial discussion of these issues, the PAC suggested that further research into the liability standards used in other states' programs and their funding for orphan shares be conducted.  Although this process was begun, the PAC did not have sufficient time to consider this information.  As a result, the  PAC has not discussed these issues or possible options.  

�Priority Issue #20:  Toxics Cleanup Program Budget



Are adequate resources being distributed to the Toxics Cleanup Program, relative to other agencies and programs that receive money from the Toxics Control Accounts? What should be the priorities for the funds appropriated to the Toxics Cleanup Program?



Recommendation (Mary Burg, Jim White Abstained; Eric Johnson Abstained from Item 1)

Recommend to the Legislature that PAC recommendations be given priority funding within the Toxics Control Account during the biennium.  Such funding shall be in addition to the amount requested by Ecology for the Toxics Cleanup Program budget for FY 97/99.  Implementation of the PAC’s recommendations will require the use of Ecology’s existing resources and the addition of new resources.  It is estimated that an appropriation in the range of $1.8 to $3.1 million is needed to fully implement all of the PAC’s recommendations.  Of this amount, approximately $1.1 to $2.4 million can be recovered from potentially liable persons through the recovery of Ecology’s oversight costs and the payment of fees for technical assistance received by potentially liable persons.  The balance of approximately $700,000 is non-recoverable money.  We further recommend the Legislature consider reallocating or reappropriating funds to meet this need from the following:  1) interest accrued from the Toxics Control Account which currently accrues in the “general fund,” 2) appropriate supplemental funds to directly support this recommendation, and/or 3) reappropration of the $300,000 originally allocated to implement the PAC during the last biennium.��

Issue Statement:



Two accounts have been established under the Model Toxics Control Act.  One, the State Toxics Control Account, funds the operations of state agencies and their contractors.  The other, the Local Toxics Control Account, is used for grants to local governments.



The source of revenue to these accounts is the Hazardous Substances Tax.  This tax is levied at the rate of 0.7% ($7 per $1,000) of the wholesale value of the hazardous substances.  Of the total tax receipts, 47% is allocated to the State Toxics Control Account; the remaining 53% is allocated to the Local Toxics Control Account.  Specifically, the tax applies to petroleum products, pesticides, and certain chemicals.



The PAC has previously agreed to assess the adequacy of the Toxics Cleanup Program budget in relation to other agencies and programs that receive funding from the Toxics Control Account, and recommend priorities for the funds being appropriated to the Toxic Cleanup Program.  A PAC sub-group met in October to discuss these issues.  At that meeting, several PAC members determined that there are policy questions related to the scope of some of the activities funded by the Toxics Control Account, and whether MTCA is the appropriate source for all of that funding.  Many of those activities appear legitimate, but not necessarily directly connected with efficient implementation of MTCA.  In some cases, monies provided for planning and program development is now used for implementing programs, and this was questioned.  In addition, the PAC continues to discuss the need to address funding concerns associated with pending opportunities such as:  orphan shares, sunset of the underground storage tank program, and enhanced public participation.



Options:



Do Nothing.



Support the Toxics Control Accounts Appropriation Recommendations for 1997-1999 Biennium per the November 1996 Report (“The BAR”) submitted to the Legislature.



Recommend to the Legislature that the PAC recommendations be given priority funding within the Toxics Control Account during the biennium and that the BAR recommendations for 1997-1999 Biennium be equitably adjusted, where appropriate, to reflect this recommendation.



Establish a PAC-like legislative committee (“The Budget Summit”) to advise both the Legislature and Department of Ecology on fiscal policy questions including but not limited to:  the scope and priority of activities funded by the Toxics Control Account; whether current sources of funding are adequate; what are potential sources of funding; and whether the list of Toxics Control Account eligible activities should be modified.  The Budget Summit advisory committee would be structured similar to the current PAC structure and would have a similar membership.



Option Analysis:



Not acceptable.  The PAC has already agreed to address budget priorities and Toxics Control Account Appropriations.



A PAC budget workgroup met on October 18, 1996 to review the Draft BAR and develop PAC recommendations.  Regarding the BAR, that group did not decide on what sort of fiscal details it wants the PAC to pursue or the scope of any resulting recommendations.  The group did attempt to quantify the fiscal impacts of pending PAC recommendations and agreed to support a preliminary set of costs in the state budget subject to refinement as PAC recommendations are finalized.  In addition the working group determined that there are unresolved policy questions related to the scope of activities funded by the Toxics Control Account, whether MTCA is the appropriate source for funding those activities and whether the activities are directly connected with efficient implementation of MTCA.  In summary, the working group did not achieve a consensus recommendation that the PAC support the Toxics Control Accounts Appropriation Recommendations for 1997-1999 Biennium.



The PAC budget workgroup agreed to support a preliminary set of “PAC-only” costs in the state budget, subject to refinement, as PAC recommendations are finalized.  Because the PAC recommendations will be finalized after the BAR is submitted to the Legislature and the PAC is an independent legislative advisory committee, the PAC’s recommendation needs to be addressed directly to the Legislature, rather than subsumed in the BAR.  Because the PAC recommendations represent the consensus opinion of a wide range of stakeholders, it is clear that broad support for funding these recommendations is present.  That fact should provide the legislature with a basis to make the PAC recommendations a priority for Toxics Control Account funding.



The PAC budget work group determined that there are unresolved policy questions related to the scope of activities funded by the Toxics Control Account, whether MTCA is the appropriate source for funding those activities and whether the activities are directly connected with efficient implementation of MTCA.  In addition, the PAC continues to discuss if the current sources of funding are adequate, whether there are new sources of funding available and whether the list of Toxics Control Account eligible activities should be modified.  Given the complex nature of the budget process, the PAC’s limited schedule and the serious nature of the questions posed, but yet unresolved, it appears that the PAC cannot now give this subject the attention it deserves.  Establishing a PAC-like legislative advisory committee to advise both the Legislature and Department of Ecology on the many fiscal policy questions posed is a reasonable approach to resolving this issue.

�Insert Budget Table�Insert Budget TableInsert Budget Table�Priority Issue #21:  Public Participation and Community Involvement



How should public participation and community involvement be provided for in connection with recommendations for risk assessment, remedy selection, and independent cleanups, and with other elements of MTCA implementation?



�PRIVATE ��Recommendation (Consensus)



Clarify the restriction on conflict of interest regarding applicant eligibility through regulatory modification (including specific language);

Change the Regional Citizens’ Advisory Committees’ charter in WAC 173-340-610 to read “Advice Ecology of community concerns about the Cleanup Program’s activities and develop proposals for addressing these concerns.   Committees may use site-specific issues as a foundation for understanding regional issues.”

Change the RCW 70.105D.040(4)(a) to require that public hearings for consent decree sites be held upon the request of ten or more individuals or as determined by the department. Amend RCW 70.105D.040(4)(a) as follows:  a) The attorney general may agree to a settlement with any potentially liable person only if the department finds, after public notice and any required hearing, that the proposed settlement would lead to a more expeditious cleanup of hazardous substances in compliance with the cleanup standards under RCW 70.105D.030(2)(d) and with any remedial orders issued by the department.  A hearing shall be required only if at least ten persons request one or if the department determines a hearing is necessary.

Reaffirm the priority allocation for substance release grants relative to waste management grants by designating 50% of the full 1% allocation each to substance release grants and waste management grants.

Ecology shall form an advisory team to review and develop recommendations for improving the grant application form and other aspects of the grant selection process including consideration of a method for allowing emergency grant monies to be made available during the year for emergency situations at substance releases.  This team will be comprised of appropriate agency staff and 2-4 past grant recipients or applicants, an RCAC member (if possible), and other interested individuals;

Authorize Ecology to provide for emergency grants which will be limited to no more than one per year per applicant and would be applied toward the annual maximum award;

Develop a three-year pilot ombudsperson approach to providing technical assistance for sites using a “new MTCA” approach.  This position (either staff or contractor) will be housed at Ecology, with ecology having fiduciary responsibility.  Funding mechanism may be the increase of the overhead rate allowed on cost recovery.  Criteria for selection of the ombudsperson program will be developed by representatives from industry, citizens groups and Ecology.  Proposals will be reviewed and selected by a committee comprised of citizens and Ecology representatives.  A three-year review will be conducted by an advisory committee comprised of representatives from industry, citizens groups, and Ecology;

Grant awards should be increased to the amount of $60,000 and include an inflation increase. Amend RCW 70.105D.070(5) as follows:  (5) One percent of the monies deposited into the state and local toxics control accounts shall be allocated only for public participation grants to persons who may be adversely affected by a release or threatened release of a hazardous substance and to not-for-profit public interest organizations.  The primary purpose of these grants is to facilitate the participation by persons and organizations in the investigation and remedying of releases or threatened releases of hazardous substances and to implement the state’s solid and hazardous waste management priorities.  No grant may exceed fifty sixty thousand dollars except that, beginning July 1, 1998, the director may increase the maximum grant award annually to account for inflation.  through it Grants may be renewed annually.  Monies appropriated for public participation from either account which are not expended at the close of any biennium shall revert to the state toxics control account.

Ecology will provide site-specific risk assessment training to public involvement staff;

Amend WAC 173-340-600(7) to read:  Evaluation.  As part of requiring or conducting a remedial action at any facility, the department shall evaluate public participation needs at the facility, including any identification of the potentially affected vicinity for the remedial action and for sites where site-specific risk assessment is used, evaluate public interest in, significant public concerns regarding future site use, and values to be addressed with the public participation plan.

New WAC Subsection:  The department shall determine if the variables proposed to be  modified in a site-specific risk assessment or alternative reasonable maximum exposure scenario (RME) may affect the significant public concerns regarding future land uses and exposure scenarios.  If the department finds that those concerns may be affected, then Ecology shall assure appropriate public involvement and comment opportunities will occur as identified in the public participation plan.

12. Amend WAC 173-340-310(4) to read:  If the department determines that (a) an emergency remedial action is required; (b) or an interim action is required, then notification of the threat to the potentially affected vicinity may be required.  The method and nature of notification and the individuals to be notified will be determined on a case-by-case basis by the department.  Such notification will be the responsibility of the site owner or operator if required in writing by the department.��

Original Issue Statement



Are there ways the Department can improve implementation of public involvement and risk communication programs related to its programmatic decisions and to its site-specific decisions?



Issue Description



The current public involvement process under MTCA, which provides opportunities for public involvement on cleanup decisions through methods associated with orders and decrees; public participation grants; and regional citizens advisory committees, can be improved to meet existing and projected public involvement need and maximize the effectiveness of the program.



There is a concern that the current grant program is not as effective as is possible. Some grant applicants struggle with the application process and there is concern that current funding will not adequately meet projected demand as we consider site-specific risk assessment approaches to cleanup.  There is an interest in assuring that grants for citizen groups submitting application for Public Participation Grants for substance release provide resources to the affected community or citizens to conduct the following tasks, particularly when site-specific risk assessment is used:



To provide early education to explain implications of a site-specific risk assessment at their site.

To solicit public comment on public values for exposure and land use assumptions.

To provide technical assistance to citizens to review the risk assessment

To conduct appropriate public involvement opportunities to inform the public of the risk that could result from a proposed remedy and for the response to citizen input.



RCACs have been under-utilized in fulfilling their role as liaison between the public and Ecology  and have struggled in determining the best approach to meet their mission and in cases disagree about the mission of the committee.  They believe that the current restriction preventing site-specific attention is too stringent.



Options



No action.



Modify Public Participation Grants Program



Reassert the priority allocation for substance release grants relative to waste management grants.

Increase the grant award from $50,000 to 60,000 for substance release grants for sites of statewide or major regional significance or unusually complex technical issues.

Supplement current 1% set aside if demand exceeds funds available  to meet the demand for public participation substance release grants to support public involvement at sites where a site-specific risk assessment is being proposed or conducted.  Such proposals for funding will be subject to standard selection criteria. 

Form a team to review and develop recommendations for improving the grant application form and other aspects of the grant selection process including consideration of a method for allowing emergency grant monies to be made available during the year to emergent site issues.  This team will be comprised of appropriate agency staff and 2-4 past grant recipients or applicants, and an RCAC member (if possible).

Clarify the restriction on conflict of interest regarding applicant eligibility through regulatory modification (include specific language).



Modify RCAC structure to allow the committees to focus on site-specific issues, when appropriate, and to encourage Ecology to use the Committees to review Ecology’s process for implementing public involvement under MTCA.



Modify 173-340 WAC to allow an option to focus on site-specific issues for the purpose of assuring and enhancing an effective public involvement process at the site or as it may contribute to promoting a more effective approach to public involvement in the community, region or the state; and 

Continue to use the RCAC to review the methods by which Ecology conducts public involvement and the materials produced for this purpose.  

The RCACs should also be given the opportunity, when appropriate, to comment on the PPPs as they are being developed for sites where a cleanup is being conducted by Ecology.  Note:  The regulation currently requires that public participation plans be prepared for all sites where a cleanup is being conducted with Ecology oversight under MTCA.  

Encourage the RCACs to consider and recommend to Ecology various strategies for enhancing public involvement within communities.

Provide a specified budget for the RCAC to use to cover materials, mailing and project costs such as developing brochures or fliers.

Encourage RCACs to assist Ecology in the formation of citizen advisory boards at specific sites as appropriate.



Make other general improvements.



Modify the requirement in WAC 173-340-600(9) mandating public hearings for all consent decrees with a requirement that a formal hearing be held if ten or more people request or if Ecology determines that such a hearing is in the best interest of the affected community.

Public involvement requirements in guidance or regulation should, in addition to meeting the minimum requirements, be flexible -- clearly stating intentions and the range of options but allowing for site-specific assessment of needs,  encouraging that applicability of such methods be considered at sites where appropriate.  

Include (early) education, as resources allow, to provide the public with the tools/information needed to participate in the public review process as opportunities arise.

Design MTCA public involvement methods to assure the public that they will be able to participate meaningfully in reviewing and assessing the impact of site-specific risk assessment decisions at a site including impacts to the future of the community.



Independent cleanups



No action.

For enhanced technical assistance sites (i.e., remedy selection), use right of contribution requirements.

For enhanced technical assistance sites (i.e., remedy selection), use public notice in site register.

For sites where contamination remains, or has migrated off-site, use right of contribution requirements.

For sites where contamination remains, or has migrated off-site, use modified right of contribution requirements by notifying local land use planning agencies and affected off-site property owners.

Provide sign noticing the action occurring at the site.

Provide guidance recommending range of public involvement actions that could be used to inform the public of actions being taken.

Require full public involvement.

�Priority Issue #22:  Plume Clause



Should the law include a “plume” clause, stating that parties are not liable for a plume of groundwater contamination that extends under their property, if they had no relationship to the cause of the contamination?



�PRIVATE ��Recommendation (Jody Pucel abstained on behalf of lending institutions)



The PAC recommends that the MTCA definition of "owner or operator" be revised consistent with a modified form of Policy 540A as follows:



RCW 70.105D.020

(11) "Owner or operator" means:

(a)  Any person with any ownership interest in the facility or who exercises any control over the facility; or 

(b)  In the case of an abandoned facility, any person who had owned, or operated, or exercised control over the facility any time before its abandonment;



The term does not include:

(iii)  any person who has any ownership interest in, operates, or exercises control over real property where a hazardous substance has come to be located solely as a result of migration of the hazardous substance to the real property through the groundwater from a source off the property, provided:

(A)  The person can demonstrate that the hazardous substance has not been used, placed, managed or otherwise handled on the property in a manner likely to cause or contribute to a release of the hazardous substance that has migrated onto the property.

(B) Such person has not caused or contributed to the release of the hazardous substance.

(C) Such person does not engage in activities that damage or interfere with the operation of remedial actions installed on the person's property, or engage in activities that result in exposure of humans or the environment to the contaminated groundwater that has migrated onto the property.

(D) If requested, such person allows the department, potentially liable persons who are subject to an order, agreed order, or consent decree, and the authorized employees, agents, or contractors of each, access to the property to conduct remedial actions required by the department.  The person may attempt to negotiate an access agreement prior to allowing access.

(E) Legal withdrawal of groundwater shall not disqualify a person from this exemption.��

Issue Description



As a result of MTCA's definition of "facility," owners and operators of property at which hazardous substances have come to be located solely by means of migration in a contaminated aquifer arguably are potentially liable parties (PLPs).  This potential liability exists even though the owner or operator had no participation in the handling of hazardous substances.  Most owners and operators in this circumstance would qualify for MTCA's third-party defense against liability.  Furthermore, the Department of Ecology (DOE) has not attempted to impose liability on such owners.  However, there is uncertainty regarding what must be shown to demonstrate "utmost care" to qualify for a third-party defense.  Owners situated above contaminated aquifers have also experienced difficulty selling or leasing these properties or obtaining financing for development because prospective purchasers, lessees and lenders sometimes view the potential for liability as a significant risk.  The Policy Advisory Committee (PAC) is concerned that such effects are having an adverse impact on the ability of property owners and communities to develop or redevelop property for productive use.



To address this issue, Ecology has proposed Policy 540A, which provides that it would exercise its enforcement discretion not to hold such owners liable provided: a) the land is not a source of groundwater contamination; b) the landowner does not impede or interfere with remedial actions conducted by Ecology, and/or a PLP conducting remedial actions under Ecology oversight; and c) the landowner allows and/or implements institutional controls on the property.  Ecology's proposal is similar to, but somewhat simpler than EPA's Policy Toward Owners of Property Containing Contaminated Aquifers (May 24, 1995), which requires the landowner to exercise due care considering the characteristics of such hazardous substance, in light of all relevant circumstances, and to take precautions against a third party's foreseeable acts or omissions and the resulting consequences.  While these standards are a bit vague, EPA's policy does state that "due care" does not require the landowner to take affirmative steps to detect, contain, or remediate such contamination.  The policies also do not provide much certainty for owners and operators who legally withdraw groundwater (e.g., rural farmers), because they require a case-by-case analysis of such situations.   



Issue Restatement



Should MTCA be amended to further clarify when owners and operators of property at which hazardous substances have come to be located solely by means of migration in a contaminated aquifer will not be liable parties under MTCA?



Options



1.	Do nothing.

2.	Table and defer to Ecology to set policy.

3.	Recommend that Ecology adopt Policy 540A.

4.	Recommend adoption of a statutory exemption from liability based on EPA's policy.

5.	Recommend adoption of a statutory exemption from liability that is based on Ecology's draft Policy 540A, adding provisions to allow legal withdrawal of groundwater but prohibiting activities that result in exposure of humans or the environment to the contaminated groundwater.









Option Analysis



Option 1 is unacceptable because it fails to resolve consequences of inhibiting property development.



Deferring completely to Ecology (Option 2) or recommending adoption of Ecology's Policy 540A (Option 3) does not address the potential for MTCA liability because it is merely an enforcement policy and does not bind Ecology, nor does it prevent third-party contribution actions.  



Adopting the "due care" requirements of EPA's policy in a statutory revision (Option 4) would perpetuate much of the existing uncertainty for owners and operators, prospective purchasers and lenders.  Also, its distinction from the "utmost care" standard for the existing third-party defense under MTCA is uncertain.  



Option 5 would provide a much clearer standard for what must be demonstrated to avoid liability.  It would include the safeguards in draft Policy 540A, and allow legal withdrawal of groundwater that does not cause exposure hazards.

�Priority Issue #23:  Transferability of Covenants Not to Sue



Should “Covenants Not to Sue” be made expressly transferable? (Currently, the law is silent on whether these Covenants may be transferred from the recipient of the Covenant to the purchaser of the property covered by the Covenant.)



Recommendation (Consensus)



Under RCW 70.105D.040(4), insert subparagraphs (e) and (f):

(e)  If the state has entered into a consent decree with an owner or operator under this section, the state shall not enforce this chapter against any owner or operator who is a successor in interest to the settling party unless under the terms of the consent decree the state could enforce against the settling party, provided that:

(i)  the successor owner or operator is liable with respect to the facility solely due to that person's ownership interest or operator status acquired as a successor in interest to the owner or operator with whom the state has entered into a consent decree; and

(ii) this stay of enforcement shall not apply where the consent decree was based on circumstances unique to the settling party that do not exist with regard to the successor in interest, such as financial hardship.  For consent decrees entered into prior to the effective date of this subparagraph, at the request of a settling party or a successor owner or operator, the attorney general shall issue a written opinion on whether a consent decree contains such unique circumstances.  For all other consent decrees, such unique circumstances shall be specified in the consent decree. 

Any person who is not subject to enforcement by the state under paragraph (e) of this subsection shall not be liable for claims for contribution regarding matters addressed in the settlement.



Amend RCW 70.105D.080:

     Except as provided in RCW 70.105D.040(4)(d) and (f), a person may bring a private right of action, including a claim for contribution or for declaratory relief, against any other person liable under RCW 70.105D.040 for the recovery of remedial action costs. . .��

Issue Description



Although RCW 70.105D.040 expressly provides that covenants not to sue may be included in settlement consent decrees, MTCA does not expressly provide that such covenants be transferable.  This statutory silence apparently troubles some transactions involving contaminated property which has been the subject of, or at least a candidate for, a consent decree.  It seems apparent that ensuring transferability would encourage PLPs to enter into consent decrees.  Furthermore, providing expressly that covenants not to sue simply be a fair articulation of policy already implicit in MTCA.



For purposes of developing a policy on transferability of covenants not to sue, sites may be distinguished according to whether or not the site at issue involves an ongoing PLP obligations.



One strong rationale supporting transferability is that PLP liability is predicated on the physical condition of real property.  Consequently, where the predicate, physical contamination, is eliminated, settlements should protect property as well as the party PLPs.  If a PLP obtains a covenant not to sue, the PLP has presumably remediated the property to Ecology’s satisfaction.  Successors in interest should not face uncertainty about possible Ecology PLP determination based on contamination which was remedied before they take title.  PLPs should be able to sell remediated property and pass on the protection from regulation they have paid for.



(It is hard to gauge the practical urgency of the issue.  It would seem that parties considering acquisition of interest in property which has been a MTCA “facility” would rely on Ecology’s conclusion, embodied in a consent decree with a covenant not to sue, that remediation was completed.)



The Attorney General’s Office has indicated that occasionally, where a PLP is unable to accomplish complete remediation, consent decrees may be entered into even though substantial remedial work remains to be done.  In these cases, the consent decree and covenant not to sue is based partly on limitations of a PLP’s resources, not on Ecology’s satisfaction with remediation.  These cases and other cases where the settlement is based on circumstances unique to their party and not the condition of the property, may warrant special conclusions regarding transferability.  They may suggest that parties considering acquiring former sites might inquire of Ecology whether the department considered the site to continue to be the location of a release upon which the department would name a new owner/operator a PLP.



One key is ensuring that obligations undertaken by the original PLP party to the consent decree are fully assumed by successors.  Obviously, ongoing remediation or monitoring requirements must be fulfilled by a successor.



Given that covenants not to sue should be transferable in at least some instances, should transferability be a matter of right, or bargained for?  Would any MTCA purpose be served by something other than protection flowing directly, as a matter of right, out of the statute?



Whether transferability should be a matter of right, or bargained for, mechanical issues arise.  Must consent decrees be reopened?  How can efforts and transaction costs by PLPs, Ecology, the courts and potential buyers be minimized?  One possible mechanism:  Ex Parte substitution of parties, filed by new owner, with notice to Ecology.



Given that covenants not to sue should be transferable to buyers, shouldn’t they also be available, in appropriate circumstances, to other persons, such as potential lessees, who might be scared off by MTCA’s liability provisions?



The same concerns and analysis may apply to RCW 70.105D.040(d) contribution protection.







�Options



Do nothing.

Defer issue to Ecology rule making or policy making, or to Attorney General opinion.

Amend 70.105A.040 to expressly allow for transferability of covenants not to sue:

Covenants not to sue obtained pursuant to subsection (4)(c) above shall be the appurtenant to the real property which is the subject of the consent decree and settlement.



Other Issues



New party to consent decree by notice of appearance, assumption of obligations stipulate to provisions of Consent Decree, and notice to Department of Ecology, Toxics Cleanup Program and Attorney General’s Office.

	Cases:

In completed remediation/monitoring situations, covenants not to sue automatically transferable (“shall be transferable”)

In incomplete remediation/monitoring situations:

presumptive transferability or

transferability contingent on Department approval



Option Analysis



Option 2 is not acceptable to the Attorney General’s Office because there is no expressed authority for such rules.



Preferred option is to amend statute per the recommendation.

�Additional Issue:  Release Reporting



Recommendation (Consensus)



Amend RCW 70.105D.030(2)(c) as follows:



(c) Provide for the following:

(i) Require the reporting by an owner or operator of releases of hazardous substances to the environment which may be a threat to human health or the environment within 90 days of discovery, including such exemptions from reporting as the department deems appropriate, provided that this requirement shall not modify any existing requirements provided for under other laws; and,

(ii) Establish reasonable deadlines not to exceed ninety days for the Department to initiate an investigation of a hazardous waste site after the department receives such notice or otherwise receives information that the site may pose a threat to human health or the environment and other reasonable deadlines for remedying releases or threatened releases at the site.��

Original Issue Statement



Is there a need for clearer statutory authority for some existing practices?



Issue Description



WAC 173-340-300(2) requires owners or operators who have information that a hazardous substance has been released to the environment which may be a threat to human health and the environment (other than releases from underground storage tanks, which are governed by RCW 90.76 and WAC 173-340-450) to report such information within 90 days of discovery.  While RCW 70.105D.030(2)(c) touches on this issue, it arguably does not provide the Department with authority to enforce this requirement, and some attorneys for PLPs have reputedly made such an argument.



Issue Restatement



Should RCW 70.105D.030(2)(c) explicitly give the Department authority to require the reporting of releases of hazardous substances to the environment which may be a threat to human health and the environment within 90 days of discovery?



Options



Do Nothing;

Authorize the legislative change.  Reporting of releases within 90 days is currently common practice for most PLPs, and is good public policy, both from a regulatory and public notice standpoint.  This change would clarify existing intent that Ecology have the authority to require notice for releases.

�Additional Issue:  Probabilistic Risk Assessment



�PRIVATE ��Recommendation (Laurie Valeriano Opposed)



The PAC recommends Ecology conduct a review of probabilistic risk assessment methods for possible future incorporation in MTCA.  This review should be completed by December 31, 1997.  In the interim, Ecology should allow the opportunity for probabilistic techniques to be used on an informational basis for evaluating alternative remedies at sites where PLPs are willing to pay for the additional oversight costs.  Such probabilistic techniques should not be used to replace cleanup standards and remediation levels derived using deterministic methods until adequate technical protocols and policies have been derived, including appropriate revisions to the regulations. ��

Issue Statement



Risk assessment, whether deterministic or probabilistic, is predictive modeling.  Presently, MTCA is based on deterministic risk assessment whether uncertain toxicity and exposure variables are represented by default point estimates.  These point estimates are conservative.  However, they provide no measure of the uncertainty in either the input variables or the output estimate of risk.  Using a deterministic approach may result in focusing resources on perceived versus actual problem areas and result in inadequate or over protection of human health and the environment.



Probabilistic risk assessment (PRA) uses Monte Carlo Simulation to conduct an uncertainty analysis that addresses both the lack of knowledge as well as natural variations in exposure variables.  In such an assessment, the sources of uncertainty (e.g., dose-response processes, toxicity and exposure variables, exposure scenarios) are identified and their impacts on the overall site risk estimate(s) are evaluated quantitatively.



The MTCA Policy Advisory Committee needs to decide whether PLP’s will have the option of doing PRA.  If so, regulatory changes should be made to specifically allow the option of PRA.



Options



Do nothing.

Require PRA at all site where site-specific risk assessment is done.

Allow PLP’s to use PRA to establish baseline risk levels and remediation levels (formerly referred to as cleanup levels and cleanup action levels).

Allow PLP’s to use PRA only to establish remediation levels.

Allow PLP’s to use PRA on a pilot basis with the intent of making regulatory changes at the end of the pilot period.







��Analysis



Although there has been some discussion that PRA is not precluded from MTCA now, specifically including PRA in the regulations would give assurance to PLP’s that PRA would be allowed for site-specific risk assessment.  By being silent in the regulation, PRA may not be allowed by individual Ecology site managers.  PRA provides valuable information for assessing the uncertainty of factors within and the results of a risk assessment.  Because MTCA is a risk based regulation, all available tools to characterize the risk should be acceptable.  Neighboring jurisdictions - British Columbia, Oregon, and Idaho - have adopted or are leaning towards accepting PRA; thus, technical guidance is currently available regionally.  The USEPA has long held the position that PRA is a valid tool for uncertainty analysis and recently Regions 3 and 8 have published guidance for using PRA to estimate risk.  Not allowing the use of PRA could result in cleanups which are either too conservative or not stringent enough.  Such errors may focus resources in areas which are not the greatest concern.  The most compelling reason not to adopt this option is that risk managers, the public, and PLP’s may be deprived of valuable information which could assist them in making responsible risk management decisions.

Requiring that PRA be conducted for every site-specific risk assessment is unnecessary and would be wasteful.  PRA takes more resources and time to conduct and sites do exist where PRA would not be appropriate.  For example, if a PLP has a relatively small site with minor problems, it may well be a better use of resources to clean up to a highly conservative standard rather than expend resources to determine the uncertainty of that standard and establish a more accurate remediation level.

PRA is a scientific tool to help risk managers estimate risk more accurately.  Accurately estimating risk and understanding the certainty of that risk is important in both the baseline risk assessment development of remediation levels.  MTCA is a risk based regulation.  Available scientific tools which provide more information for calculating and understanding risk should be encouraged for both the baseline risk assessment and remediation risk assessment.

Not allowing PRA for use in establishing baseline risk levels may result in risk being over- or under-estimated at a site.  This could result in resources being used unwisely or sites being assessed as having no risk which may actually pose a threat.  Not allowing PRA in all phases of MTCA means not allowing the use of available and proven scientific tools which could lead to better risk management decisions.

Allowing PRA on a pilot basis, with the intent of adopting regulatory language at the end of the pilot period, would allow Ecology time to assess when PRA is appropriate and what cautionary provisions should be required when PRA is used.  The pilot period is proposed as follows:

Ecology will issue guidelines on the use of PRA.  The guidelines will be developed using existing guidance, including, but not limited to EPA guidance and the draft Oregon regulations on PRA.  Preferably, the guidelines will simply reference existing guidance already available.  Ecology will commit to having guidelines available by April 30, 1997.

The pilot period will be for two years.  During this period, PLP’s may elect to use PRA.

Cost recovery may be used by Ecology to fund the review of a PRA.

Information derived from a PRA will be one factor for Ecology to consider in the remedial investigation/feasibility study.

At the end of the two year pilot period, Ecology will evaluate PRA and promulgate regulations for the application of PRA.





�Additional Issue:  Guidance and Training for Potentially Liable Persons and the Public



�PRIVATE ��Recommendation (Consensus)



The PAC recommends that Ecology place an emphasis on the development of appropriate guidance, and on providing training and educational opportunities regarding MTCA procedural and technical requirements.  In carrying out these activities, the PAC recommends that Ecology emphasize the following:



Ecology should prepare policy/guidance material as soon as possible after the department identifies the emergence of new administrative or technical issues which are legally appropriate for clarification through those methods.  (Nothing in this recommendation is intended to alter the rulemaking requirements of the Administrative Procedures Act.)  These documents should be written to reach effectively the appropriate audience they are intended to reach.  The quality and quantity of policy/guidance documents should be reviewed by Ecology on a periodic basis.  At least twice yearly, Ecology should publish in the Site Register a comprehensive listing of all guidance or other documents which are relied upon by agency staff as precedential, including, where appropriate, such documents as internal agency memoranda, letters, and model documents. Ecology should also consider other appropriate means to inform interested persons about the availability of these publications, including providing them to libraries which serve as information repositories for site file information.

	

Ecology should continue to place emphasis on training and educating potentially liable persons, and other interested persons, about the procedural and technical requirements of MTCA.  This should include such activities as publishing policy and guidance documents; participation by Ecology staff in conferences on the subject of hazardous waste cleanup; sponsoring or co-sponsoring workshops and conferences;  sponsoring an annual MTCA update meeting (see earlier PAC recommendation on dispute resolution); and meeting with business and trade associations.��

Issue Description and Restatement



The MTCA process is difficult and complex, yet many of the people who are either responsible for compliance or may be affected by contaminated sites are relatively unfamiliar with relevant technical and regulatory matters.   Guidance is sometimes not available on technical topics, or it is written in “bureaucratese,” or it is difficult to locate.



Options



1.	Do nothing.  Status quo is acceptable.

2.	Amend the statute to address guidance and training directly.

3.	Recommend that  Ecology place an emphasis on the development of appropriate guidance, and on providing training/educational opportunities regarding MTCA procedural and technical requirements.



Discussion



Option 1, doing nothing, is not acceptable, because the PAC believes that increased attention to guidance and training are necessary and appropriate.



Option 2 is unnecessary because the Attorney General’s Office has confirmed that Ecology already has adequate authority to address guidance and training.



Option 3 provides Ecology with policy direction from the PAC, but allows flexibility in application of the policy.  The PAC can further define this option by making more specific recommendations, as set forth below.



�Additional Issue:  Contribution



Recommendation (Consensus)



The director of Ecology is encouraged to use reasonable and timely effort to identify potentially liable persons and determine their status as such.  The PAC encourages Ecology to explore increased use of measures to resolve allocation matters early in the process.��

Issue Statement



When only a few PLPs at a site participate in a cleanup, these parties incur the economic burden of moving forward with the remediation process, without participation by other potentially liable parties.  Their only redress is to seek contribution through the courts pursuant to the private right of action granted them under RCW 70.105D.080.  Inclusion of more PLPs at the outset and providing incentives for early participation could reduce the need for lengthy contribution suits and reduce the economic burden shared by only a few PLPs.



Options



1.	Do nothing.

2.	Recommend that Ecology identify more PLPs at the beginning of the remedial investigation.

Recommend that Ecology enter into or enforce more orders at the beginning of the remedial investigation.

Add language to RCW 70.105D.050 requiring Ecology to identify more PLPs at the beginning of the remedial investigation.

5.	Add language to RCW 70.105d.050 requiring Ecology to enter into or enforce more orders at the beginning of the remedial investigation.

Add language to RCW 70.105D.080 that would limit liability of participating PLPs to their fair share and would distribute the remaining portions of cleanup costs, including orphan shares, to liable parties who, after receipt of reasonable notice from Ecology, refused to participate in the cleanup.

Modify WAC 173-340-500 to correspond with changes to the statute.



Option Analysis



1.	Retaining the status quo is not acceptable.  

2.	Making a recommendation to Ecology is not binding and may not result in any increased identification of PLPs.

Making a recommendation to Ecology is not bringing and may not result in any increased use or enforcement of orders.

Adding language to RCW 70.105D.050 requiring Ecology to make a greater effort at identifying PLPs at the beginning of a remedial investigation is more binding on Ecology and could result in the participation of more PLPs earlier in the MTCA process.  It may also result in the identification process becoming a "non-discretionary" duty, subjecting Ecology to civil actions to enforce performance under RCW 70.105D.050(5)(a).

Adding language to RCW 70.105D.050 requiring Ecology to make a greater effort to enter into orders with PLPs or to enforce orders at the beginning of a remedial investigation is more binding on Ecology and could result in the participation of more PLPs earlier in the MTCA process.  As above, this change may create a “non-discretionary” duty.

6.	Adding language to RCW 70.105D.080 requiring courts to assess orphan shares of cleanup cost liability to PLPs who did not participate after receipt of reasonable notice of their liability may increase PLP participation and reduce contribution suits.

Modifications to the WAC would make the WAC consistent with any statutory changes proposed herein.



Proposed Language:



Adding language to RCW 70.105D.050 requiring reasonable identification of potentially liable parties earlier in the process, requesting more participation in remedial actions and allowing for enforcement of orders can provide an incentive for PLPs to participate earlier in the process, spread the economic burden and reduce the need for contribution litigation.



Proposed language:



RCW 70.105D.050 Enforcement.  (1) With respect to any release, or threatened release, for which the department does not conduct or contract for conducting remedial action and for which the department believes remedial action is in the public interest, the director shall use reasonable effort to identify potentially liable persons and determine their status as such, before or within 60 days after commencement of the remedial investigation.  The director shall, where appropriate, request potentially liable parties to participate in the remedial action and shall issue orders or agreed orders requiring potentially liable persons to provide the remedial action.  Any liable person who refuses, without sufficient cause, to comply with an order or agreed order of the director is liable in an action brought by the attorney general for: 



The treble damages and civil penalty under this subsection apply to all recovery actions filed on or after March 1, 1989 and enforcement actions filed after _____________.



2.  Adding language to RCW 70.105D.080 requiring courts to assess orphan shares of cleanup cost liability to PLPs who had reasonable notice of their potential liability but who refused to participate provides an incentive to PLPs to participate at the beginning of the MTCA process, spreading the economic burden among more parties and reducing the need for contribution litigation.





�Proposed language:



RCW 70.105D.080 Private right of action-Remedial action costs.  Except as provided in RCW 70.105D.040(4)(d), a person may bring a private right of action, including a claim for contribution or for declaratory relief, against any other person liable under RCW 70.105D.040 for the recovery of remedial action costs.  In the action, natural resource damages paid to the state under this chapter may also be recovered.  Recovery shall be based on such equitable factors as the court determines are appropriate; however, if after applying equitable factors, there are resultant orphan shares of liability, the court shall attribute those orphan shares, as appropriate, to those persons who were found by the director to be a potentially liable person but who refuses without sufficient cause to participate in the remedial action.  Remedial action costs shall include reasonable attorneys' fees and expenses.  Recovery of remedial action costs shall be limited to those remedial actions that, when evaluated as a whole, are the substantial equivalent or a department-conducted or department-supervised remedial action. . . . The prevailing party in such an action shall recover its reasonable attorneys' fees and costs. . . .



This proposed language uses the term "orphan shares" which may need to be defined.  

Proposed language for new section in RCW 70.105D.020 Definitions:



(11) "Orphan Share" means:

(a) Shares attributable to hazardous substances that the court determines to be specifically attributable to identified but insolvent or defunct persons who are not affiliated with any viable potentially liable person.

(b) Shares attributable to hazardous substances that the court determines to be specifically attributable to persons that, due to the operation of subsection RCW 70.105D.040(3), have no liability for the costs of response actions at the facility for which the allocation is being performed.

(c) Shares attributable to hazardous substances that the court cannot attribute to any identified person.

(d) The difference between the aggregate share attributable to hazardous substances that the court determines to be specifically attributable to identified potentially liable persons and the share actually paid by those persons in any settlements with the State.



Adding language to WAC 173-340-500 would align the regulations with the above statutory language.



Proposed language:



WAC 173-340-500  Determination of status as a potentially liable person.







Contents of letter.  The status letter shall provide:  . . . 

An opportunity to provide comments why the person believes they should not  be considered a potentially responsible party;

An indication that a determination of potentially liable status will be forthcoming requesting their participation in the remedial action.

(6)  Additional potentially liable persons.  The department reserves the right to notify additional potentially liable persons at any time, and will facilitate potentially liable persons’ efforts to identify additional potentially liable persons.  The department shall notify in writing, all persons who previously received a status letter for the facility whenever additional status letters have been sent. 

�Additional Issue:  Toxics Control Account



Recommendation (Broad Support; Mike Sciacca Opposed; Mary Burg, Jim White Abstained)



The PAC recommends that the Legislature review the MTCA spending authorizations in RCW 70.105D.070.  Specifically, RCW 70.105D.070(2) and (3) should be examined, prioritized, and funded proportionately to their relationship to the primary purposes of the MTCA cleanup program.��

The PAC believes that the MTCA spending authorizations stated in RCW 70.105D.070 are too broad.  Approximately $145 million per biennium is spent on activities, some of which some PAC members believe are only tangentially related to the main purposes of MTCA.



The PAC has observed that, over the years, MTCA funds have been increasingly used for non-MTCA purposes; including some programs allocated to other agencies.



The PAC believes that the funds in the toxics control accounts should be more clearly dedicated to the primary purposes of MTCA, such as cleaning up sites and preventing future hazards.



�

( Relevant portions of this land use memo have been incorporated in the PAC recommendation in site-specific risk assessment.  The full memo itself does not represent a PAC recommendation.

( May occur at differing points in the process.
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