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Background on the Rule Making
The Department of Ecology (Ecology) plans to amend Chapter 173-322 WAC, Remedial Action Grants and Loans, and the associated Guidelines. The rule governs the issuance of grants and loans to local governments to investigate and clean up contaminated sites.
What is the subject of this rule making?
Ecology plans to amend the rule to:
1. Implement changes to the Model Toxics Control Act, Chapter 70.105D RCW, passed by the Washington State Legislature in 2013 affecting the remedial action grant and loan program. The legislation establishes new funding priorities for the program and directs Ecology to make several changes to the program, including:
· Enter into extended grant agreements with local governments for remedial action projects exceeding $20 million and occurring over multiple budget cycles. Such projects would receive priority for grant funds.
· Provide integrated planning grants to local governments for studies that facilitate the cleanup and reuse of contaminated sites.
· Provide area-wide groundwater remedial action grants without requiring local governments to be a potentially liable person or seek reimbursement of grant funds from such persons.
· Enter into grant agreements with local governments before they acquire or secure access to a property, provided they include a schedule.
· Provide periodic reimbursement of the costs of independent remedial actions.
2. Make other appropriate changes to the requirements governing remedial action grants and loans (such as grant match requirements). 
3. Streamline existing requirements, improve rule clarity, and improve consistency with other requirements in this chapter or with other state and federal laws and rules (such as coordinating with agency-wide efforts to streamline and standardize grant processes).


Why is this rule making necessary?
This rule making is necessary to:
1. Comply with changes to the Model Toxics Control Act, Chapter 70.105D RCW, passed by the Washington State Legislature in 2013, and continue to implement those changes after June 30, 2014.
2. Encourage and expedite the cleanup and reuse of contaminated sites by local governments.
3. Make the rule easier to use and understand.
Until the rules are revised, how is Ecology implementing the legislative changes?
The Legislature authorized Ecology to implement the statutory changes through interpretive guidance until the rules are revised. The interpretative guidance consists of the current Remedial Action Grant Guidelines and the following memoranda:
1. Implementation Memorandum: Changes to Ecology’s Remedial Action Grants (RAG) in the 2013-15 Biennium (November 4, 2013).
2. Implementation Memorandum: Changes to Ecology’s Site Hazard Assessment (SHA) Grants in the 2013-15 Biennium (November 4, 2013).
Ecology will use this interpretative guidance when issuing grants until the rules are revised. The memoranda are available at: http://www.ecy.wa.gov/programs/tcp/grants/rag.html.
Does Ecology plan to revise the grant guidelines during the rule making?
Yes.  During the rule-making process, Ecology plans to revise the associated Remedial Action Grant Guidelines, which are used to implement the rule.  Ecology plans to provide a draft of the revised guidelines publically available when the proposed rule is submitted for public review and comment.
How can I stay informed about this rule making?
You can stay informed about the rule making and public involvement opportunities by:
1. Accessing Ecology’s RAG rule-making webpage at http://www.ecy.wa.gov/programs/tcp/regs/wac173322/1309.html.
2. Signing up to receive email notices at: http://listserv.wa.gov/archives/ecy-remedial-action-grants.html.


Redevelopment Opportunity Zones
The legislation authorizes local governments to establish “redevelopment opportunity zones” or “ROZ” within their jurisdictions (RCW 70.105D.150).  By establishing such zones, local governments can focus and prioritize funds and resources at both the state and local level. Within such zones, the legislation provides additional tools to facilitate the cleanup and redevelopment of contaminated sites. 
What is a “brownfield property”?
The legislation defines “brownfield property” as “previously developed and currently abandoned or underutilized real property and adjacent surface waters and sediment where environmental, economic, or community reuse objectives are hindered by the release or threatened release of hazardous substances that the department has determined requires remedial action under this chapter or that [EPA] has determined requires remedial action under the federal cleanup law” (RCW 70.105D.020(3)).
How does a local government establish a redevelopment opportunity zone?
The legislation specifies the requirements for establishing a ROZ.  The requirements depend somewhat on the type of local government (city/county vs. port).  
A city or county may designate a ROZ within its jurisdiction if it passes a resolution with the following findings:
· At least 50% of upland properties are brownfield properties.
· The city or county owns all properties within the zone or the other owners have provided consent in writing for inclusion within the zone.
· The cleanup of brownfield properties will be integrated with future uses and is consistent with the comprehensive plan.
· The properties are within the incorporated area of a city or urban growth area.                                                                                                                                                                                                                      
RCW 70.105D.150(1).
A port district may designate a ROZ within its jurisdiction if it passes a resolution with the following findings:
· At least 50% of upland properties are brownfield properties.
· The port district owns all properties within the zone OR the port district owns 50% of properties, the other owners have provided consent in writing for inclusion within the zone, and the city and county in which the zone lies approve of the designation.
· The cleanup of brownfield properties will be integrated with future uses and is consistent with the comprehensive plan.
· The properties are within the incorporated area of a city or urban growth area.
RCW 70.105D.150(2).
What is the benefit of establishing a redevelopment opportunity zone?
Local governments may create a “brownfield renewal authority” to manage the cleanup and redevelopment of brownfield properties within the zone (RCW 70.105D.160).
The Legislature may establish a “brownfield redevelopment trust fund account” to secure long-term funding for cleanups of contaminated sites within the zone (RCW 70.105D.140).
Ecology will prioritize the following type of grants within the zone:
· Integrated planning grants (RCW 70.105D.070(4)(e)(vii)).
· Area-wide groundwater remedial investigations (RCW 70.105D.070(4)(e)(vii)).
· Remedial action grants to clean up brownfield properties where the local government is a prospective purchaser and there is an approved remedial action work plan (RCW 70.105D.070(4)(a)(ii)(B)).
Ecology may enter into new types of agreements with prospective purchasers, including:
· Agreed orders, which may help accelerate the study of contaminated site with redevelopment potential (RCW 70.105D.040(6)).
· Mixed funding agreements (using a consent decree) to clean up contaminated sites, if the public funding is commensurate with a public benefit other than cleanup (RCW 70.105D.070(3)(q)).
What is a brownfield renewal authority?
As noted above, local governments may create a “brownfield renewal authority” to manage the cleanup and redevelopment of brownfield properties within the zone (RCW 70.105D.160).
· Any combination of cities, counties, and port district may establish a brownfield renewal authority through interlocal agreement under chapter 39.34 RCW, Public Contracts and Indebtedness (RCW 70.105D.160(1)).
· Must be governed by a board of directors (RCW 70.105D.160(2)).
· Must be a separate legal entity and deemed a municipal corporation (RCW 70.105D.160(3)). 
· May incur debt and issue revenue bonds (RCW 70.105D.160(3)). 
· Expenditures must be used to conduct cleanup consistent with an Ecology-approved plan (RCW 70.105D.140(8)).
· Ecology may determine that substantial progress has not been made on cleanup activities in accordance with the approved plan.  In that case, assets and liabilities transfer to the city, town, or port district establishing the renewal authority (RCW 70.105D.160(4); all remaining monies must be transferred to the state toxics control account (RCW 70.105D.140(11)).


How does Ecology plan to implement these legislative changes?
Ecology will:
· Continue to consult with local governments who may be interested in establishing redevelopment opportunity zones.
· Consider whether a contaminated site is located within a redevelopment opportunity zone when prioritizing funding for certain types of grants, as directed by the legislation.
· Consider using the new types of prospective purchaser agreements within redevelopment opportunity zones on a pilot basis once zones are established.
	Discussion Topics:

	· Are you considering establishing redevelopment opportunity zones (ROZs) within your jurisdiction?  Do you think this is a useful means for focusing funding and resources?  
· The legislation does not restrict how many redevelopment opportunity zones may be established within a jurisdiction.  If multiple ROZs are established within a jurisdiction, the use of zones as a priority-setting mechanism is defeated.  Do you have any suggestions as to how we could ensure that zones remain a useful priority-setting mechanism? 
· While not explicit in the legislation, Ecology believes the bill language implies that a ROZ will consist of properties that are either contiguous or at the least in close proximity to each other.  Do you agree or disagree with that interpretation?
· Are you considering establishing a brownfield renewal authority within your jurisdiction to manage cleanup and redevelopment of brownfield properties within a ROZ?
· In what circumstances do you think we should use the new types of prospective purchaser agreements (agreed orders and mixed funding agreements)?





Remedial Action Grants and Loans
Overview
Remedial action grants and loans are provided to local governments in Washington State to facilitate the cleanup of publicly owned lands contaminated with hazardous substances and to lessen the impact of such cleanups on local ratepayers. 
The program was created by the Model Toxics Control Act (MTCA), Chapter 70.105D RCW. Funds for remedial action grants and loans come from a tax on hazardous substances. MTCA directs 44% of the tax revenue into the Local Toxics Control Account (LTCA). Each biennium, the Legislature appropriates funds from LTCA for remedial action grants and loans. 
MTCA directed Ecology to adopt rules for grant and loan issuance and performance. Those rules are in Chapter 173-322 WAC, Remedial Action Grants and Loans. The program established by those rules and associated guidelines includes:
· Integrated Planning Grants
These grants provide funding to develop integrated projects plans for the cleanup and reuse of contaminated sites, and the assessments that are necessary to develop such plans. These grants were established on a pilot basis in guidance, based on legislative changes to MTCA in HB 1761 (2007). Chapter 173-322 WAC has yet to be amended to reflect these grants.
· Site Hazard Assessment Grants
These grants provide funding to local governments that conduct initial investigations and hazard assessments of contaminated sites on behalf of Ecology. The results of these studies are used by Ecology to list and rank sites.
· Oversight Remedial Action Grants 
These grants provide funding to local governments that investigate and clean up contaminated sites under the supervision of Ecology or the U.S. Environmental Protection Agency. 
· Independent Remedial Action Grants
These grants provide funding to local governments that investigate and clean up contaminated sites independently under the Voluntary Cleanup Program (VCP).
· Area-wide Groundwater Remedial Action Grants
These grants provide funding to local governments that investigate groundwater contaminated by hazardous substances from multiple sources. The purpose of these investigations is to identify the sources and, by doing so, facilitate the cleanup of the area-wide contamination.


· Safe Drinking Water Grants
These grants help local governments provide safe drinking water to areas where a hazardous substance has contaminated drinking water.
· Methamphetamine Lab Site Assessment and Cleanup Grants
These grants provide funding to local health districts/departments that assess and clean up sites of methamphetamine production.
· Derelict Vessel Grants
These grants provide funding to local governments that clean up and dispose of hazardous substances from abandoned or derelict vessels that pose a threat to human health or the environment.
· Remedial Action Loans
Ecology has, on a very limited basis to date, offered loans to local governments to encourage and expedite the investigation and cleanup of contaminated sites. Loans may be used by local governments to help fulfill grant match requirements.
This meeting is not focused on Site Hazard Assessment Grants and Methamphetamine Lab Site Assessment and Cleanup Grants.  Ecology plans to discuss potential changes to those grants with local health department directors. 
Integrated Planning Grants
These grants provide funding to local governments to develop integrated project plans for the cleanup and reuse of contaminated sites, and the assessments that are necessary to develop such plans.  These grants were previously issued as a pilot program. Grant criteria are specified in the grant guidelines, not the rule. 
The legislation specifically authorizes these grants and clarifies what types of activities are eligible for funding (RCW 70.105D.070(4)(e)(iv)).  Ecology plans to include these grants in the rule and specifying the types of activities that are eligible for funding.
The legislation also authorizes Ecology to enter into a grant agreement with a local government before it acquires or secures access to a property, provided the agreement includes a schedule to do so (RCW 70.105D.040(4)(e)(iii)). Ecology plans to use this provision for these grants.  This should help facilitate some projects.
The legislation directs Ecology to prioritize funding of projects located within redevelopment opportunity zones designated by local governments.


	Discussion Topics:

	· Do you think the list of eligible activities in the legislation needs to be clarified in the rule or guidelines?
· Based on your experience with these grants, are there any other issues that you think we should address in the rule or guidelines?


Area-wide Groundwater Remedial Action Grants
These grants provide funding to local governments that investigate groundwater contaminated by hazardous substances from multiple sources. The purpose of these investigations is to identify the sources and facilitate the cleanup of the area-wide contamination.
No investigations have been funded to date, in part because grant recipients were required to be potentially liable persons (PLPs) or seek reimbursement from PLPs. The legislation eliminates this requirement (RCW 70.105D.070(4)(e)(v)).  Ecology may still seek to recover its costs from private PLPs.
The legislation also authorizes Ecology to enter into a grant agreement with a local government before it acquires or secures access to a property, provided the agreement includes a schedule to do so (RCW 70.105D.040(4)(e)(iii)). Ecology plans to use this provision for these grants.  This should help facilitate some projects.
To provide consistency with the original intent of these grants, Ecology is considering making the following additional changes:
· Explicitly limiting these grants to remedial investigations (not cleanup). If a local government is a PLP at one of the sites, it would still have access to Oversight and Independent Remedial Action Grants when conducting the cleanup.  Private PLPs would be expected to pay for any cleanup, just as at any other site.  
· Capping these grants to a certain dollar amount to enable more jurisdictions to take advantage of these grants.
· Altering the matching fund requirements to require some local participation to ensure expenditures are carefully monitored.
The legislation directs Ecology to prioritize funding of projects located within redevelopment opportunity zones designated by local governments.
	Discussion Topics:

	· Will the above proposals provide sufficient incentive for local governments to conduct area-wide groundwater remedial investigations?
· Based on your experience with these grants, are there any issues that you think we should address in the rule or guidelines?


Oversight Remedial Action Grants
These grants provide funding to local governments that investigate and clean up contaminated sites under the supervision of Ecology or the U.S. Environmental Protection Agency. 
The legislative does not specifically address these types of grants.  However, the legislation does establish a preference for projects “that result in significant reductions in the time to complete” (RCW 70.105D.170(2)(a)). To help expedite cleanup, Ecology is considering providing additional grant funds (reducing the required local match) under the following circumstances:
· If the remedial actions are completed by the dates specified in the order or decree.
· If model remedies are used as part of the remedy.
Ecology proposes to amend the rule to provide for up to 3 years of monitoring used to confirm attainment of cleanup standards upon construction completion as an eligible cost.  Routine post-closure monitoring required by the Resource, Conservation, and Recovery Act (RCRA) or the Washington State Hazardous Waste Management Act, Chapter 70.105 RCW, would continue to be an ineligible cost.
	Discussion Topics:

	· Will the above proposed changes create sufficient incentives to lead to faster cleanups through the grant process?  What types of incentives, if any, should Ecology consider?
· Based on your experience with these grants, are there any other issues that you think we should address in the rule or guidelines?


Extended Grant Agreements (subset of Oversight Remedial Action Grants)
The legislation specifically authorizes Ecology to enter into “extended grant agreements” with local governments for multi-biennial projects costing more than $20 million (RCW 70.105D.070(4)(e)(i)). 
The initial duration of such agreements may not exceed ten years, but may be extended upon finding that substantial progress has been made (RCW 70.105D.070(4)(e)(i)(A)).  
Extended grant agreements may exceed 50% of the total eligible remedial action costs for the project (RCW 70.105D.070(4)(e)(i)(B)).
Ecology may not allocate funding under an extended grant agreement unless the local government demonstrates that funds awarded during the previous biennium have been substantially expended or contracted (RCW 70.105D.070(4)(e)(i)(C)).  Ecology intends on applying this condition to other grant agreements as part of the cash management approach required in the legislation. 
The legislation prioritizes funding for extended grant agreements over all other types of remedial action grants (RCW 70.105D.070(4)(a)(i)).  This priority will provide more certainty to local governments that state funding will be available in future years.  
	Discussion Topics:

	· Are you interested in entering into “extended grant agreements”?  Will they provide you the certainty that you need?
· How should we factor in multiple contaminated sites within an area (e.g., within an embayment) when determining eligibility for such grants?
· Are there any other issues regarding these grants that you think we should address in the rule or guidelines?


Independent Remedial Action Grants
These grants provide funding to local governments that investigate and clean up contaminated sites independently under the Voluntary Cleanup Program (VCP).  Under the current rule, local governments are only reimbursed after the entire site is cleaned up and Ecology has issued a No Further Action (NFA) determination.  This is intended to insure limited grant funds are directed to cleanups that have fully complied with MTCA.
The legislation now allows Ecology to also periodically reimburse local governments during the investigation and cleanup of a site (RCW 70.105D.070(4)(e)(ii)).
To implement this change, Ecology is considering providing two options for reimbursement:
· Post-cleanup reimbursement (existing): Continue the current process of reimbursing only after the cleanup is completed and Ecology has issued a NFA determination.  Under this option, the local government does not need to enroll in the VCP until after the cleanup is completed, or obtain Ecology’s approval of any pre-cleanup work plans or reports under the VCP.  This option would work best for simpler, low-cost cleanups.
· Periodic reimbursement (new): Reimburse periodically during the cleanup process.  Under this option, the local government would need to enroll in the VCP before applying for a grant or receiving any grant funding. 
Ecology is considering various periodic reimbursement approaches, including:
· By phase.  Under this approach, upon completing each phase of the remedial action (e.g., remedial investigation), the local government would need to submit a report to Ecology for review and approval under the VCP.  Upon approval of the work, Ecology would reimburse the local government for that phase of work. 
· By quarter.  Under this approach, the local government would need to submit a remedial action work plan (e.g., remedial investigation work plan) for Ecology review and approval by Ecology under the VCP.  Upon approval of the work plan, the local government could start work and seek reimbursement for that work on a quarterly basis. 
Since local governments are not required to conduct these cleanups, Ecology wants to ensure the state’s investments result in NFA determinations (not just interim actions and more studies).  The Legislature and the Office of Financial Management are also looking for results.  Ecology is considering how to help ensure that independent cleanups are completed.  Options include:
· Capping funding for each phase.
· Retaining some percentage of funding until NFA determination is issued.
· Providing relatively more funding for cleanup actions than for remedial investigations.    
In addition to offering different reimbursement options, Ecology is considering the following additional changes:
· Allow funding of property-specific cleanups, instead of just site-wide cleanups.  Ecology already provides NFA determinations for properties under the VCP.
· To encourage faster cleanups, provide additional grant funds (reduce required local match) if model remedies are used as part of the remedy.
· Clarify that monitoring used to confirm attainment of cleanup standards upon construction completion would be an eligible cost. 
Ecology is also considering whether to increase the current limit on total grant funding ($200,000) and reduce the current 5 year limit on retroactive funding.
	Discussion Topics:

	· Do you have any comments or suggestions on the above proposals?
· Do you have any other suggestions as to how Ecology could incentivize local governments to complete independent cleanups faster through the grant process?  If so, what types of incentives should Ecology consider?
· Based on your experience with these grants, are there any other issues that you think Ecology should address in the rule or guidelines?


Safe Drinking Water Grants
These grants help local governments provide safe drinking water to areas where a hazardous substance has contaminated drinking water. These grants have been used, for example, to connect rural homes on private wells impacted by pesticide use to nearby community water systems.  The rule requires the owners to “substantially participate” in the costs of providing the alternative water.  The rule also limits funding where the contamination is due to bacterial contamination or nitrates.
The legislation does not specifically address these grants, but Ecology is considering addressing the following issues in the proposed rule making:
· For financing construction costs, what does “substantially participate” mean and under what conditions should this be required?
· Should lead and copper be added to the list of contaminants where funding is limited, since these often originate from within water systems, not contaminated sites.
	
Discussion Topics:

	· Based on your experience with these grants, are these appropriate topics to be addressed in this rule making and are there any issues that you think we should address in the rule or guidelines?


Additional Funding for Economically Disadvantaged Counties and Cities
Under the current rule, for several different types of grants, Ecology may provide additional funding (reduce the local match) if the local government is a county, or is located in a county, that is “economically disadvantaged.”  See, for example, WAC 173-322-080(8)(c)(ii).  
A county is defined to be economically disadvantaged if:
· The per capita income of the county, as measured by the latest official estimate of the Washington state office of financial management, is in the lower twenty counties in the state; and
· The county is economically distressed, as defined by chapter 43.168 RCW (WAC 173-322-020).  
A county is defined to be an economically distressed area if the area is: 
· A rural county; 
· A county which has an unemployment rate which is twenty percent above the state average for the immediately previous three years; 
· A county that has a median household income that is less than seventy-five percent of the state median household income for the previous three years; 
· A metropolitan statistical area, as defined by the office of federal statistical policy and standards, United States department of commerce, in which the average level of unemployment for the calendar year immediately preceding the year in which an application is filed under this chapter exceeds the average state unemployment for such calendar year by twenty percent; or
· An area within a county, which area: (i) Is composed of contiguous census tracts; (ii) has a minimum population of five thousand persons; (iii) has at least seventy percent of its families and unrelated individuals with incomes below eighty percent of the county's median income for families and unrelated individuals; and (iv) has an unemployment rate which is at least forty percent higher than the county's unemployment rate. For purposes of this definition, "families and unrelated individuals" has the same meaning that is ascribed to that term by the federal department of housing and urban development in its regulations authorizing action grants for economic development and neighborhood revitalization projects (RCW 43.168.020(3)).
However, the rule does not address situations where there is an economically distressed city within a county that is not economically disadvantaged.  To date, Ecology has addressed these situations on a case-by-case basis according to guidelines that it has developed.  Those guidelines reflect the criteria used for identifying economically disadvantaged counties.  Ecology is considering establishing criteria in the rule for identifying economically disadvantaged cities.  
	Discussion Topics:

	· Do you have any suggestions about what criteria Ecology should use to determine whether a city or town is economically disadvantaged / distressed?  Are there examples of criteria used by other State or Federal grant programs that Ecology should consider in this rule making?
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