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From: Bolster, Todd [mailto:tbolster@nwifc.org]

Sent: Thursday, March 31, 2016 7:41 PM

To: Lizon, Patrick (ECY) <pliz461@ECY.WA.GOV>

Cc: Fran Wilshusen <FWilshus@nwifc.org>; Denice Taylor <dtaylor@suguamish.nsn.us>
Subject: Policy 1-11 scoping

Hi Patrick,

Below are a couple of issue that member tribes of the NWIFC have been tracking/concerned
about. As a result, please flag these issues in your scoping process for the water quality
assessment listing policy 1-11. | have also attached some relevant documents where the tribes
have formally raised these issues related to listing policies and procedures with either Ecology
or EPA.

1.

Listings based upon part V of the sediment management standards should remain
in category 5. Ecology has requested that EPA no longer review and approve certain
provisions of the sediment management standards (SMS). There are numerous category
5 listings based on Part V of the SMS. The tribes have suggested that these listings
should not disappear from the list, simply because Ecology has requested and EPA has
granted, a different treatment of the standards that both agencies previously treated as
water quality standards for over 20 years. These waters/sediments are polluted and must
be adaptively managed through appropriate clean up efforts to ensure protection of the
designated uses. (see attached letters)

Category 4b listings based upon part V of the SMS should be moved to Category 5.
There are also numerous category 4b listings that were taken out of category 5, because
they were deemed to have a plan in place sufficient to ensure water quality standard
compliance. However, as mentioned above, Ecology has revised part V of the standards
(to which those clean up plans were based upon) in such a way that no longer provides
assurances that clean ups will in fact achieve water quality standards. Without the
adequate legal authority to ensure that cleanups under part v will achieve water quality
standards, Ecology can no longer ensure that those listings are: 1) not polluted; 2) clean
up is adequate; and 3) that a TMDL is not necessary. Therefore, category 4b listings
should be placed into category 5. (see letter from Suquamish to EPA re: final
consultation on the SMS. )

Use of fish tissue data must remain an approved method for listing. Tissue-based
listings are one of the surest ways to detect bio-accumulative toxics entrained in the
aquatic trophic system. The tribes have worked diligently over the last decade to ensure
that human health criteria are revised to more accurately reflect both the likely exposure
and potential toxicity of numerous toxic pollutants, and thereby resulting in adequately
protective water quality standards. However, for water quality standards to be relevant
and protect the designated uses, they must, as a practical matter, be monitored and
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THE SUQUAMISH TRIBE

PO Box 498 Suquamish, WA 98392-0498

October 26, 2015

Dennis McLerran, Regional Administrator
U.S. EPA Region 10

1200 6th Avenue, Suite 900

Seattle, WA 98101

Re:  EPA Review of Washington’s Sediment Management Standards
Dear Regional Administrator McLerran,

In 2013, the Washington Department of Ecology issued a final rule for revised Sediment
Management Standards and submitted the revisions to the Environmental Protection Agency for
review. Washington tribes were invited to consult with EPA on this rule in 2013. The
Suquamish Tribe would like to provide the following final comments regarding the provisions of
the Washington Sediment Management Standards (SMS) and EPA’s decision whether to
continue to review portions of the SMS under the Clean Water Act (CWA).

For more than twenty years, EPA has repeatedly used Clean Water Act authorities to review and
approve the SMS standards themselves, to review and approve§303(d) listings based upon the
SMS, and to review and approve Total Maximum Daily Loads (including Waste Load
Allocations), based in part upon the SMS. Additionally, Washington’s NPDES permits, which
EPA also reviews, contain permit conditions based on the SMS. These actions all serve to help
ensure consistency between the management of the water column and management of the
underlying sediments.

It is our understanding from working with your staff that EPA may grant Washington State’s
request] to not review Part V of the SMS. The Suquamish Tribe disagrees with this decision.

Over the last two years, the Suquamish Tribe, other Washington treaty tribes and the Northwest
Indian Fish Commission (NWIFC) have actively engaged in discussions with EPA and have
provided extensive comment to demonstrate that the state’s revised standards would sever the
important regulatory linkages between sediment and water column clean up. Without
assurances that SMS cleanup standards will be consistent with surface waters standards, we fear
that uncoordinated regulatory actions will lead to a cycle of continued recontamination —

1 See Letter from Maia Bellon, Director of the Washington State Department of Ecology to Dan Opalski, EPA
Region 10 Director of the Office of Water, re: Revisions to Washington’s Sediment Management Standards, Chapter
173-204 WAC, dated May 14, 2013. In that letter Ecology requested that EPA review and approval of the Part I
though IV of the Sediment Management Standards, but asked EPA to not review Part V, as they had previously
done.





improperly regulated sediments impairing surface water designated uses, and improperly
regulated surface water discharges impeding sediment recovery.

In addition to reiterating the request to continue to review all parts of the SMS under the CWA,
we also request EPA to assure that subsequent administrative actions related to surface water and
sediment clean up coordination will not interfere with the implementation of water quality
standards. More specifically, and in response to the issues that were raised in the letter from
Director Bellon to you dated May 5, 2015, we recommend the following:

1. EPA should disapprove modifications to part | of the SMS

Both Ecology and EPA acknowledge that amendments to part I of the SMS require EPA’s CWA
approval. Ecology has amended part [ and submitted those amendments to EPA for review.
Included in those amendments is a new provision, which prevents the application of sediment
based water quality standards known as Sediment Quality Criteria (found in Part III of the SMS)
from being applied in course of setting cleanup standards for contaminated sites (found in part V
of the SMS). Ecology new rule language states that:

(5) The sediment quality standards of WAC 173-204-320 through
173-204-340 shall not apply...
(e) To Part V of this chapter.2

This language establishes a rule that excludes vital technical standards designed to protect
designated uses from the setting of sediment clean up levels. We fear that this provision will
result in clean up standards not calibrated to protect designated uses, and would be inconsistent
with the CWA.

In the May 5, 2015 letter to EPA, Ecology attempts to clarify that this language is not intended to
exclude the sediment quality criteria from clean up, but in doing so underscores the concerns
raised by stating “the intent of this language is to state that sediment quality criteria in part III are
not included in the part V of the SMS rule.”3 Ecology goes on to state, in contrast to the plain
language of the rule, that sediment quality criteria can be “taken into account” as other applicable
laws during the clean up process. Unfortunately, Ecology’s attempts at clarification have only
added additional confusion. Also, Ecology’s letter cannot alter what is already in rule.

To remedy this issue, we recommend that EPA disapprove WAC 173-204-110(5)(e), and request
that Ecology amend this rule to ensure that Sediment Quality Criteria are applied when
developing cleanup standards for contaminated sediments.

2. If EPA does not review or approve the SMS under the CWA, then EPA should ensure that
Washington’s 303(d) list removes all category 4(b) listings previously based on Part V of the SMS
and places them into category 5.

2 WAC 173-204-110(5)(e)
3 Letter from Maia Bellon, Director Department of Ecology to Dennis McLerran, Regional Administrator, EPA

Region 10, dated May 5 2015.





If the SMS are neither reviewed nor approved under the CWA then they should not be used to
satisfy CWA requirements. Of particular concern are the numerous §303(d) listings4 based on
Part V of the SMS, which have been placed into category 4(b) and considered as having a CWA
approved alternative pollution plan in place. By placing these polluted segments into category
4(b), those listed segments are not required to develop a TMDL, thus acting as a shield from
further cleanup requirements, including the development of both Load and Waste Load
Allocations.

If EPA decides that part V of the SMS are not reviewable, or alternatively reviews and
disapproves those standards, then EPA must require Ecology to change the listing status of the
many category 4(b) listings based on Part V. EPA is requested to provide assurances that those
4(b) listings will not be completely removed from the 303(d) list, but instead should be placed
into category 5 (impaired). Ecology should then be held accountable for the development of
TMDLs for those polluted segments.

3. Sediment quality criteria are needed for more parameters and freshwater

EPA staff have suggested sediment quality criteria are more appropriately used for CWA
purposes than the standards derived from Part V of the SMS. While we agree that the sediment
quality criteria are more likely to protect designated uses, we do not agree that Part III criteria are
comprehensive enough to cover the pollutant parameters and geographies previously, or
proposed to be, addressed under Part V. For example, the SMS currently lacks sediment quality
criteria for freshwater and has established only limited criteria for marine waters.

In the May 5, 2015 letter from Ecology to EPA, Ecology explained that they could not provide
any assurances that the gaps in the sediment quality criteria would be addressed in a timely
manner. This leaves a large gap in sediment-surface water management, because standards
necessary for sediment-surface water coordination are not currently available — especially
considering that Part V derived standards cannot be used as surrogates. Therefore, EPA should
use its CWA authorities to the greatest extent possible, to ensure timely adoption of revised and
amended sediment quality criteria.

The Suquamish Tribe requests that EPA condition any approvals on the basis that Ecology
conducts a triennial review and modification5 of the SMS in 2016, and that the review and
modification address the lack of sediment quality criteria. Alternatively, EPA should continue to
work with Ecology through the CWA review process to ensure that part V derived standards will
fully protect designated uses and be applied for CWA purposes, in lieu of relying upon sediment
quality criteria to fulfill this role.

4 According to the 2013 EPA approved Water Quality Assessment there are 1504 category 4(b) listings based on
Part V of the SMS in Washington State.

5 Annual reviews and triennial modifications of the SMS are required under EPA reviewed and approved state law.
See WAC 173-204-130(6) stating “The department shall conduct an annual review of this chapter, and modify its
provisions every three years, or as necessary. Revision to this chapter shall be made pursuant to the procedures
established within chapter 34.0S RCW, the Administrative Procedure Act.”

X





The Suquamish Tribe appreciates the EPA’s efforts to undertake consultation on this issue, and
we note that other related issues are currently in consultation, such as the Washington Human
Health Criteria. The segmentation of standards relating to water quality, human health, and
aquatic resources remains one of our primary concerns, and we look forward to working with
you to alleviate the gaps and deficiencies in the Washington State standards for both the cleanup
of contaminated sediments and the assurance of future water quality.

Respectfully,

(Lrre
Leonard For,
Chairman, Suquamish Tribe

cc
Dan Opalski, EPA Region 10
Angela Chung, EPA Region 10
Matt Szelag, EPA Region 10
Jill Fulgar, EPA Region 10
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Swinomish Indian Tribal Community Suquamish Tribe Jamestown S’Klallam Tribe

March 14, 2014

TO: Jay Inslee, Governor; Washington State

FROM: Leonard Forsman, Chairman; Suquamish Tribe
Brian Cladoosby, Chairman; Swinomish Tribe
Ron Allen, Chairman; Jamestown S’Klallam Tribe

RE: Washington State Water Quality Standards

Dear Governor Inslee:

We would like to thank you for engaging with tribal leaders during the past year to address the
difficult issue of adopting revised human health criteria in the Washington State water quality
standards. According to the revised timelines that have been provided to the tribes from
Department of Ecology Director Bellon, the state is scheduled to issue draft rule language at the
end of March. Those of us who have participated at the Governor’s Informal Advisory Group
(GIAG) would thus like to provide you with some comments in anticipation of the rule. We
believe that it is in everyone’s best interest that the process for developing the rule is clear,
transparent, and timely; and that the substance of the rule will provide needed protections for

all Washington citizens from future exposure to toxic chemicals.

We want to express our understanding of the roles, responsibility and purpose of your informal
Advisory Group. As you recall, we sent a letter to you on August 14, 2013, sharing our
commitment to discuss recommendations related to the implementation of a future new rule
for Washington State. With this said, we believe a majority of the discussion did very little to

provide recommendations for implementation; instead the discussion once again revisited fish





consumption rates, risk rates, exclusion of salmon, and potential technology for detecting toxic
chemicals. Tribes have clearly and repeatedly stated that a fish consumption rate of 175
grams per day at a cancer risk rate of 10 is a major compromise, and a necessary floor for
discussion of implementation. The most recent recommendation of a cancer risk rate of 107 is
a ten-fold increase in the existing risk of cancer, and the notion of a fish consumption rate
without salmon is an unacceptable choice. Tribal leaders have been clear; not only the 20 treaty
tribes of western Washington but the 57 Tribes of the Affiliated Tribes of Northwest Indians
have been urging the adoption of human health criteria of at least 175 grams per day and a risk
rate of 10°®. We have not wavered in our verbal and written messages to Washington State or

to the United States Environmental Protection Agency.

Implementation is the key to ensuring that any standards are effective on the ground for
protecting human health, and implementation is where there is the potential to assist
economic prosperity now and in the future. The tribes have repeatedly offered to work with
the State on flexible and reasonable implementation tools that would assist cities and
businesses in keeping economic prosperity and achieving improved water quality. Tribal
leaders have been steadfast on the need for meaningful and effective water quality standards
for years, regardless of the transition of tribal leadership. After a decade of collaboration with
two Governors, three Department of Ecology Directors, and state staff, we believe it is time for
a decision to be made so we may truly move into implementation. We are committed in
supporting you, Governor Inslee, in a decision that will protect the human health, economy and

environment of Washington State for generations to come.

Attached are our formal comments on the discussions of the Governor’s Informal Advisory

Group and a copy of the presentation that we gave at the February 7, 2014 meeting.





Comments on the Discussions of the Governor’s Informal Advisory Group

March 14, 2014

We continue to urge the state to proceed with the adoption of a more protective rule as soon
as possible in accordance with appropriate state and federal requirements. The process of
adopting revised human health criteria into state water quality standards has been long and
convoluted. Scientific studies documenting higher fish consumption rates by Washington tribes
have been released continually over the past 20 years. Since the triennial review of state water
quality standards in 2002-2003, the process of revising state water quality standards has
spanned two governors and three directors of the Washington Department of Ecology. The
state switched the analysis of the fish consumption rate to the rule-making process for the
cleanup of contaminated sediment and then back to the water quality standards. The state has
set up a Policy Forum, Delegates’ Table, Toxics Reduction Roundtable, Governor’s Informal
Advisory Group, and a Creative Solutions Group. Administrator McLerran indicated last June
that the EPA wants to see the state take the lead in adopting protective standards, but he also

noted that the time is growing short for the state to complete this process.

We remain consistent in our assertion that a fish consumption rate of at least 175 grams per
day at the existing cancer risk rate of 10°% is a substantial, but reasonable compromise. Our
letter of August 14, 2013 to Governor Inslee, in response to his invitation to participate in the
GIAG, stated that, “The scope of the advisory group should address implementation, not the
calculation of the human health criteria or the fish consumption rate.” Our letter made clear
that we hoped the GIAG would work to chart a path forward for future implementation,
enlisting the best efforts of the leaders who were brought together. Despite our clear position,
most of the recent discussion continues to revisit issues related to the calculation of human
health criteria, including the fish consumption rate, cancer risk rate, inclusion of salmon, and

other variables that the tribes have already commented on repeatedly.





Our primary concern at this time is to ensure that Washington'’s revised water quality
standards protect the health of tribal citizens. At the February 7, 2014 meeting of the GIAG,
the Governor described two potential plans for rule provisions. Based on comments from
tribes in the past, it is clear that many tribes would be willing to consider Plan A, depending on
the fish consumption rate, other aspects of the human health criteria, and the specifics of the
compliance pathway. Plan A, however, also implies an easier pathway to compliance for
dischargers. We have consistently said that we support a reasonable pathway for compliance
for businesses and municipalities, but we do not think it is appropriate to engage in a trade-off
of protective water quality standards for effective implementation of the Clean Water Act.
Without more specifics, it is impossible to comment further, and tribal leaders are reluctant to
engage in yet more process without assurances that the human health criteria will meet or

exceed those adopted in Oregon and approved by EPA.

Any increased risk of cancer is a harm. The essential difference in the Plan A-Plan B options,
with respect to rule-making, is the potential ten-fold increase in the risk of cancer by changing
state standards to a risk rate of one-per-100,000 (10°), a change which the tribes vehemently
oppose. American Indians/ Native Americans are already twice as likely to develop and die
from certain forms of cancer, such as stomach and liver cancer, than the non-Indian population.
There is no justification for increasing the risk of cancer in state water quality standards--a risk
which will disproportionately fall on tribal citizens, and one that they do not voluntarily assume.
The proposed increase in the cancer risk rate is also a major deviation from existing state policy
in effect for the last two decades Plan B appears to retreat from, rather than work to
implement, the protective standards that tribes indicated would be essential when they

responded to the Governor’s invitation to the GIAG in the August 14, 2013 letter.

We are also seriously concerned about the Department of Ecology’s apparent intent to whittle
away at other variables of the human health criteria, which will result in less protective
standards. Tribal technical staff indicates that the Department of Ecology’s recent proposals

related to other human health criteria variables (e.g. body weight, relative source contribution,





drinking water, and potentially others) may exhibit a bias towards options that create leniency
for dischargers rather than more protection for human health. The Federal Clean Water Act
was established to improve water quality over time, and a retreat from protective standards

thwarts the intent of the Act.

Tribes understand the Governor’s desire to invest in the most effective strategies to protect
and improve water quality, and we believe that protective standards are the appropriate
foundation for implementation.

Water quality standards, with protective human health criteria, serve as the hub for many
strategies to reduce toxic chemicals in Washington State. We have directed staff to work with
the Department of Ecology to support the development of accountable and timely compliance
tools in the upcoming rule, along with additional implementation efforts to complement the
implementation of water quality standards. Key issues include:

e Develop compliance tools that are reasonable while moving towards the achievement
of standards. Compliance tools within the rule are established to meet the Clean Water
Act while providing flexibility for dischargers. We support provisions that will ensure
measureable progress, achieve the highest level of water quality as soon as possible,
and ensure protection of tribal lands and waters.

e Develop consistency and improved coordination between clean-up and water quality
programs. Washington State has a backlog of contaminated sites and tribes support
accelerated efforts for clean-up, in conjunction with protective standards for both
cleanup and prevention of new toxic chemicals.

e Maintain and enhance monitoring and other activities that support the
implementation of the Clean Water Act. This includes the analysis of toxic chemicals in
fish tissue, identification of impaired water bodies using those methods, and
development of Total Maximum Daily Loads (TMDLs) to identify the sources of
contamination and assign responsibilities.

e A broader toxics reduction effort in Washington State. The Governor established a

working group within the GIAG, called the Creative Solutions Group, which was intended





to complement, but not supplant, the Department of Ecology’s rule-making efforts. We
respect the efforts of the Creative Solutions Group and appreciate Chairwoman
Kendall’s work in convening and recording the work of the group. While we do not
support all of the findings and conclusions issued by the Creative Solutions Group at the
Governor’s meeting on February 7, 2014, some of the ideas raised by the group merit
future discussion, and we remain willing to engage staff in further refinement of
potential options as long as the state moves forward with protective water quality
standards.

e Advance efforts for the reduction of non-point source pollution. We concur that point
source discharges are only a portion of the pollutant problems in Washington State.
Therefore we urge you to recognize the importance of a clear regulatory standard in

advancing efforts to address non-point source pollution.

Tribes in Washington State, and our neighboring tribes in Oregon, have been waiting a long
time for significant improvement in the state’s water quality standards to ensure that our treaty
rights and our health are protected. The status quo is putting our children and elders at risk on
a daily basis. We urge you to work for a rule that respects tribal governments, protects the

health of Washington citizens, and is adopted and implemented as soon as possible.

Finally, we repeat once again that those of us who participated in the Governor’s Informal
Advisory Group were not empowered to speak for other tribes or to engage in rule
negotiations. On February 7" a tribal perspectives presentation was provided to the GIAG
articulating the tribal position and outlining a path forward (attached). Additionally, a technical
paper on compliance tools and implementation compiled by tribes will be provided to Ecology
to support rule-making efforts. It is our expectation that government-to-government
consultation with tribes will still occur, and that it will have a meaningful impact on the rule

decision.






Northwest Indian Fisheries Commission

6730 Martin Way E., Olympia, Washington 98516-5540

Phone (360) 438-1180 www.nwifc.org FAX (360) 753-8659

September 25, 2013

Dennis Mclerran, Regional Administrator
U.S. EPA, Region 10

1200 Sixth Avenue, Suite 900

Seattle, WA 98101

Re: EPA’s federal Clean Water Act Review of the Washington State Department of Ecology’s Revised
Sediment Management Standards

Dear Dennis,

The Northwest Indian Fisheries Commission (NWIFC) would like to thank EPA for taking the time on July
25”’, 2013 to meet with our member tribes — Swinomish, Lower Elwha Klallam, and Port Gamble
S’Klallam — to discuss EPA’s important role in reviewing all parts of the recently revised Washington
State Sediment Management Standards (SMS) under the Clean Water Act (CWA). As you are aware,
toxic contamination of treaty-reserved resources may prevent exercising tribal treaty rights. Therefore,
it is no surprise that the tribes are keenly interested in the prevention, reduction, and control of toxics,
of which the SMS play a significant role. The NWIFC would like to take this opportunity to underscore
previous tribal comments relevant to the upcoming EPA review of these important regulations.

1. Without justification, the Department of Ecology has requested EPA to overlook major changes to
the SMS that reduce protection of designated uses

In a short letter to the EPA, the Department of Ecology requested only limited CWA review of the newly
revised SMS. Despite the fact that the bulk of the SMS revisions altered Part V of the rules, Ecology
requested CWA review of only parts one through four. This new approach would dodge EPA review of
the most significant changes to the SMS, which reduce protections for designated uses. Those
significant changes include:

a. The revised Part V governs how sediment cleanup levels will be set, and therefore has the
most pronounced on-the-ground effect on resource protection. The new changes to Part V
emphasize that cleanup standards will mostly default to quantitation limits and polluted or
anthropogenically influenced “background” levels, and will not be based on human health
risk or aquatic receptor adverse effect thresholds. This significant restructuring results in





cleanups calibrated not to designated use protection, but instead to factors favorable to the
liable parties.

b. Ecology has decided not to include a default Fish Consumption Rate (FCR) into the newly
adopted sediment management standards (SMS) to calculate human health based cleanup
standards. Instead the SMS will rely upon an undefined site-specific process, known as
Reasonable Maximum Exposure (RME) standard. This process burdens individual tribes to
continually define and redefine exposure parameters — a process that is both time
consuming and resource exhaustive. Also, the RME standard authorizes Ecology to establish
desired site conditions based in part upon their determination of localized habitat
productivity and subsequent fish consumption rates. This is particularly disconcerting
because it empowers an Ecology site manager to effectively dictate a tribe’s present and
future ability to exercise treaty rights - an act that the federal court has expressly prohibited
the state from undertaking.

In summary, by circumventing EPA oversight of Part V, Ecology dodges review of the most crucial
regulatory elements which ultimately determine the level of designated use protection.

2. EPA has repeatedly reviewed and approved the SMS as a matter of policy for over 22 years

To underscore the long institutional history of treating the SMS as water quality standards, we would
like to remind EPA of the following significant actions taken over the course of the last 22 years:

1991 - EPA approves Washington State SMS as water quality standards (WQS) under the CWA

1996 - EPA partially disapproves Ecology’s 303(d) list on grounds that the list did not use the SMS for
basis of listing numerous segments '

1999 - EPA sends docket letter to Ecology notifying agency of rules that EPA considered to be WQS. That
letter included the SMS Part V

2001 - EPA approves Bellingham Bay Contaminated Sediments Total Maximum Daily Load, based in part
on the SMS

2010/2011 - Ecology suggests using updating of the SMS as a means to establish precedent for human
health criteria in surface WQS and create consistency between clean up approaches

Summer of 2012 - Ecology redacts default FCR from proposed SMS, and replaces with Reasonable
Maximum Exposure (RME) standard

! Both WAC 173-204-561 and the SCUM II provide that a fish diet fraction may be employed to reduce a fish
consumption rate by in part determining a “value [that] depends on the ability of the aquatic habitat within the
general vicinity of the site to support a department approved fish and shellfish consumption rate under current
and potential future site use conditions”. see subsection 561(c)






September 7™ 2012 - the Northwest Indian Fisheries Commission (NWIFC) wrote to EPA Region 10
Director of the Office of Water (then Mike Bussell and now Dan Opalski) requesting continued CWA
oversight of the SMS, because of changes that weakened rules

October 29, 2012 - NWIFC and tribes comment on the SMS to Department of Ecology, which included
request for better coordination between water quality and clean up regulations through continued EPA
oversight

December 21, 2012 - EPA reviews and approves the state’s 303(d) list, which includes SMS-based listings
3. The Tribes have repeatedly requested continued EPA compliance with the Clean Water Act

The Clean Water Act requires EPA to review a state’s water quality standards within no more than 90
days after state promulgation. In requesting continued EPA compliance with the CWA, the tribes have
consistently made the following points:

a. Sediment and water cannot be separated — regulation of one affects the other

Sediment and water are interrelated and inseparable. One affects the other. To effectively protect
waters, regulations for cleanup (the SMS) and regulations for pollution control (discharge permits) need
to be consistent and coordinated. If they are not, polluted discharges will re-contaminate cleanups, or
cleanups will contaminate surface waters. Therefore, both sediment and surface water programs
should be closely coordinated to ensure regulatory consistency, and effective toxic control.

b. The CWA requires EPA to review the effect of new or revised rules on water quality
standards

Part V of the SMS are the primary mechanism to control sediment-borne toxics, and implement both
sediment and surface water quality standards. In essence, they have an effect on whether or not water
quality standards are achieved. Section 303 of the CWA requires EPA to review the effect of any new or
revised regulation on water quality standards. EPA should continue to uphold their responsibility by
reviewing the standards of Part V.

c. The SMS are water quality standards, and should continue to be treated so by EPA

The SMS, including Part V, have been treated as water quality standards by EPA for 22 years. The SMS
are used for multiple Clean Water Act purposes including, & 303 review and approval authority, to list
polluted water bodies for toxics on the state’s 303(d)list, to craft NPDES permits, to develop TMDLs, and
to ensure coordinated water quality protection between cleanups and discharges. Moreover, sediment
cleanups can affect whether or not surface waters meet both human health risk-based and aquatic
receptor-based criteria. Also, Part V addresses designated uses such as shellfish and bottom fish
through sediment cleanup standards that would affect the health and quality of these resources.
Therefore, it is logical that sediment standards would continue to be treated as water quality standards
under the CWA.





d. Neither the state nor EPA has provided adequate justification for changing a 22-year-old
policy

Federal water quality standard regulations require states to submit justifications for changes in water
guality standards. Washington State has not submitted any justification whatsoever.

e. EPA oversight of the SMS is needed:

The tribes have provided numerous written and verbal comments to the Department of Ecology in the
course of the development of the SMS over a period of years. Unfortunately, almost all of those
comments and concerns were unavailing, and the newly revised SMS are now less protective of human
health and the other designated uses.

Federal trustee oversight of the SMS is an important function to ensure both protection of treaty-
reserved rights and compliance with the Federal CWA. Without adequate EPA oversight, the tribes have
no other responsive outlet to their concerns.

f. Point source dischargers will have a higher burden for toxic regulation if cleanups are less
protective

With the new, less stringent standards in place for aquatic cleanups, greater emphasis will be placed on
NDPES permits to reduce toxics. According to presentations by Ecology’s Toxic Cleanup Program,
natural attenuation has been held out as a solution to many cleanups, and for that to occur enhanced
NPDES protection will be necessary to prevent recontamination. Conversely, in the course of developing
human health criteria for the state of Washington, many NPDES holders have vocally expressed concern
over more protective permit conditions. This leaves the tribes with the central question — who, if
anybody, will then be responsible for residual toxic control at a given site or waterbody?

4. There are numerous impacts to effectively regulating toxics if Part V will no longer be considered
Water Quality Standards under the Clean Water Act

Changing course in the 22-year-old policy of treating Part V of the SMS as WQS will have real and
immediate impacts to resource protection:

a. State law-based cleanups will not achieve compliance with water quality standards

The cleanup process is largely contained in Part V of the SMS. The rule revisions in Part V will result in
cleanups that can be “completed,” i.e. there is no additional regulatory requirement for the PLP, at
levels that are not consistent with CWA.

b. Delinking the SMS from the CWA process may affect how NPDES permits are written in
the future

Ecology’s permit writers manual has pages on how the SMS are supposed to be linked with permits.
However, the assumptions used to develop the permit process are now outdated and potentially
incorrect, because the function of the SMS has fundamentally changed.





c. Previous EPA CWA-based approvals — must they now be revoked?

EPA’s 1991 approval of Washington State’s Water Quality standards included review and approval of all
parts of the SMS. EPA also based numerous water quality assessments/303(d) approvals on Part V, and
even approved a TMDL in part on its ability to achieve compliance with the SMS. If EPA’s policy is
reversed - what becomes of these important federal agency actions?

d. Water Quality Assessment/303(d) list of polluted waters will be greatly altered, but it is
not clear how

Ecology currently uses the SMS as the basis for listing waterbodies as polluted (category 5), of concern
(category 2), or not needing a TMDL (category 4b).

According to the Number of Listing based on Part | Listing based on “other”

2013 EPA approved | listings based on | 1l ] )
Water Quality | PartV (But rt.elymg upon Part V According
Assessment to Policy 1-11)

Category 2 1074 169 0

Category 5 103 10 374

Category 4B 1504

However, if Part V is no longer treated as water quality standards, then these listings may become moot.
How, if at all, listings will be treated without using Part V has never been explicated by either Ecology or
EPA.

e. The loss of category 5 listings will preclude significant CWA driven toxic reduction efforts

As you are likely aware, the 303(d) list is the starting point for significant CWA-based cleanup efforts,
including TMDLs, allocations, and NPDES effluent limitation reductions. However, if polluted
sediments/waters are precluded and/or removed from 303(d) listing, then Washington State’s ability to
provide pollution load allocations could be greatly diminished.






5. EPAis requested to uphold longstanding policies in order to preserve continued compliance with
the Clean Water Act and coordinated protection of treaty-reserved resources from toxic

contaminants

We respectfully request that EPA undertake the following actions to ensure continued CWA compliance,
and the further development of state SMS that are protective of designated uses, human health, and
tribal treaty-reserved resources:

d.

Review all parts of SMS under the Clean Water Act;

Disapprove those parts of the SMS that fail to protect designated uses and human health for
subsistence tribal consumers;

Provide Ecology with a written determination that the SMS do not protect designated uses,
including human health under the Clean Water Act; and

Require Ecology to develop human health and fresh water criteria in part three of SMS.

Again, we thank you for the opportunity to meet, discuss, and further comment on this important
matter. Should you have any questions please do not hesitate to contact me or Fran Wilshusen directly
at (360)438-1180.

cC

Sincerely,

A L e

Mike Grayum, Executive Director

Northwest Indian Fisheries Commission

Russ Hepfer, Vice Chair, Lower Elwha Klallam

Jeromy Sullivan, Chairman, Port Gamble S'Klallam Tribe

Brian Cladoosby, Chairman, Swinomish Indian Tribal Community

NWIFC Commissioners






implemented. Given that many of the human health criteria pollutant parameters are
lipophilic and/or bioaccumulative they are best detected when stored in tissue, and may
go undetected. Therefore, it is absolutely essential that the Department of Ecology
maintain and increase their fish tissue analysis and subsequent water quality assessment
listing process, in order to effectively address these pollutants through the federal Clean
Water Act and state Water Pollution Control Act regulatory processes. See Letter from
Suquamish, Swinomish, Jamestown S'Klallam to Governor Jay Inslee, re: Washington
State Water Quality Standards, dated March 14, 2014, page 5, bullet point 3.



