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Re:  Comuments on Department of Lcology Draft ndustrial Stormwater General Permit

Dear Mr. La Spina:

We have reviewed the Department of Eeelogy's Draft Industrial Stormwater {eneral
Permit (“Draft ISWGP™) under the state’s delegated authority to implement the Clean Water Act,
and submit the following written comments on behalf of BNSE Railway Company (“BNSE™.
These comments focus primarily on some ambiguities and inconsistencies in the apparent scope
of the Draft ISWGP coverage for railroad transportation facilities. As explained below, we
believe thal revisions are necessary (0 avoid mismiempretation by agency staff and concerned
citizens regarding the reach of the State’s stornmwater program relative to EPA’s stormwater
reguiations.

A, Limil permit coverage to stormwater "associnted with industrial activity.”

Consisteni with both the Existing ISWGP (January 14, 2005) and federal stormwater
regilations (40 CFR parl 122, Subpart B), the Drafl [SWGP expressly applies o railroad
transportation facilitics that have vehicle mamienance shops or equipment cleaning operations,
Unlike both the Lxisting 1SWGP and EPA s stormwatcer regulations, however, the Draft ISWGP
goes not expressly limit its application within those facilities to only those portions associated
wilh vehicle mamienance and equipment cleaning activities.

The Lixisting ISWGP states that “fo|nly those portions of the facitity that are either
involved in vehicle maintenance (including vehicle rehabilitation, mechanical repairs, painting,
fueling and lubrication), equipment cleaning operations ... or which are otherwise identificd
under one of the other 11 caterories of industrial activities listed in this appendix™ are
“associaded with mdusirial achvity™ at runsportation facilities. Exisimg TSWGP, at App. 1, p.
6ih, This language iracks EPA’s identical description of transportation freilities assoctaled with
industrial activity, and is consistent with EPA’s definition gencrally for “storniwater discharge
associated with an industrial activity,” which is linnited to discharges that wre directly related 1o
ihe manulaciuring, processing, or raw materials slorage areas al an industrial ptani, See 40 CFR
122.26(b)14).
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The Diaft ISW G, however, omits the languape in the Lixisting 1SWGP that limits
coverage Lo stormwater from “only those porlions™ of a faciltty that imvolve vehicle maintenance,
equipment ¢leaning, or ancther enumerated industrial activity. The accompanying “Faet Sheet”
{Feb. 20, 2007} exucerbates this ommission by referring broadly to stormywater at railroad
transportation facilities that is nol “associated with industrial aclivity,” such as railroad bed,
railroad ties, human waste, litter, metals roofs and vepetation management. We arc very
concerned that the Drall ISWGE coubd be misinterpreted as extending to stormwater not
“associated with industrial activity™ at BNSFs railroad transporiation facilitics. This would be
m direct conflict with EPA's mterpreration of what the Clean Water Act requires with respeet to
stormwater. It may also be inconsistent with the Tnterstale Commerce Commission Termination
Act (TCCTA). Fhe ICCTA expressly grants exclusive jurisdiction over transportation by rail
carricss to the Surface Transporiation Board. 49 USC § 10501{bX D-{2). The ICCTA states that
the remedies it provides with respect to repulation of rail transportation facilitics are “exclusive
and preemp the remedies provided under Federal or State law.” fd. The Ninth Circuit Court of
Appeals has squarely addressed the preemiptive eflect of the TOCTA and held that it should be
broadly mterpreted, and that the ICCTA presmption applics to covironmental regalation. dubure
v, United Stares, 154 F.3d 1025, 1030-1031 (9% Cir. 1998). See also, Greew Mountain Railroad
Corp v, Fermont, 404 F3d 638 (2“'1 Cir. 2005). While Congress elearly intended the States fo
have a major role i implementing the Clean Water Act and Congress generaily rescrved
Licolopy’s authority to go heyond the Clean Water Acl by relying on Siate law ruther than federal
law, where that reserved authority unreasonably interferes with interstate raitroad activities the
specific, preemptive effect of the ICC T A bepins to take hold.

Besides the confusing language, we are not aware of any daia that would justify
expanding permit coverage to storntwater not “associated with industrial activities” as defined in
EPA’s regulations. The stormwater data used by Eeolopy in developing the Deaft ISWGE, much
ol wineh was provided by BNSE, only reflects stormwater from those portions in railroad
facilities involved in equipment maintenance and cleaming, See, Appendix I to Evaluation of
Washington s Industrial Storapwater Permif (EnviroVision and Herrera, November 2006). The
stormwater data EPA used in support of the lederal siormwater regulations, inuch of which was
provided by the railroad industry, was alse limited to these particular industrial activitics at
ranlrioad facilities. See, 60 Fed. Reg, 50970 (Sept. 29, 1995),

The scope of the Existing ISWGP appropriately characterizes coverage of the permit tor
as only ihose portions of a railroad transportation facility involved in specific, enumerated,
industrial activitics. BNSF requests thal Ecology conbinue to deline mdustrial activities
associated with a transportation facility as equipment maintenance, cquipment eleaning, or the
other expressly enumerated industrial activity.

E. Applicalions For multiple industrial activitics at a single facility

The Draft INWGP emphasizes that a facility must obtain penmit coverage for “any and
all” of the indusivial activities histed in Table 1, but does not explain whether a fuctiity can do so
theough a single permil apphicabion, BNSF requests that Ecology clanty whether this approach is
intended to require a single pernnil applicaiion for 8 ratlroad facility, or, (o the exient that a
facility engages in multiple industrial activitics, multiple applications corresponding to cach
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industrial activity. In accordance with the general permit’s voal of decreasing the administrative
hurden, BNSF urges Ecology Lo allow one permit application For multiple industrial activitics
that may be occurring at a single railroad transportation facility.

. Benchmarks and Aciion Levels

The Drait [SWGP lowers benchmarks and action levels to levels that cannot be achicved
by miost Permittees. The Draft BBWGP presents water guality-based benchimarks and action
levels. When samphing results fall oniside of these levels, Permillees will be required o
implement corrective actions m an effort to redoce pellutant concentrations to below benchmark
values. Tlns approach 1s reaching beyond what 1s required by state law. The recent legislation
under ESSB 6415 provides for the presumption of compliance with water quality standards for
industrizl and construction stormwater discharges where a Permittes complies with permit
conditions. The language of ROW 90 48.555(6) states:

“Compliance with water quality standards shall be presumed, unless discharge monitoring

data or other site specific information demonstrates that a discharpe causcs or condributes

to violation of watcr quality standards, when the Permittee is:

a} In full compliance with all permit conditions, including planning, sumplaig,
roniloring, reportmg, and recordkesping conditions; and

by Iully implementing stormwater BMPs contained in the stormwater technical manuals

approved by Ecology...... :

The above language would indicate that, when a Permittee is preparing a stornywater pollution
prevent plan, implementing all appropriate BMPs in the appropriate Lcology Mauual, and
collecting and reporting data, then the Permittes is presumed to be in conmpliance with water
quality stundards.

D. Clorreciive Actions

Level Four Correclive Action requiremeni(s need clarilication, Ecology’s Stormwater
Management Manual for Western Washington (SWNWM) states that compliance with the SWhM
represents AKART; therefore any additional AKART cvaluation and implementation under
Level Four would secm unnceessary because AKART has alrcady been specified in the SWMM.

Also, Ecology needs to understand the implications of estublislnmg action levels that
require implernentation of stormwater treatment beyond whal 1s considered AKART. Available
daia suggest mosl Permitiees discharge zine and coppor concentrations ahove the proposed
benchmarks and action levels, Ln addition, it is well known that, for many facilities, treatment
BMF implementation cannot reduce poflutant concentrations to below proposed aclion levels or
benchmarks. The volume of stormwater discharges associated with industrial activities is
cxtremcly small compared o munieipal stormwater systems. Treatment of stormwater from
industrial sites will be very expensive, putting business in Washington at a competitive
disadvamage. In addition, there will be no measurabte enviranmental bencfil sinec the discharpe
vohunes arc so small compared with other stormwater sources.
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Benchmarks should be cstablished as a way to monitor the site-specific effechivensss of
BMPs. As discussced in the ESSB 6415 Report, BMT effectiveness will be dilferent for differcnt
industries. Therefore, benchmarks shouwld be industry specifie, or should be developed so as not
Lo penalbive any one particular industry. Rather than prescribing specific corective actums, the
Permittee shoudd be responsible for evaluating sources, implementing BMPs in the SWMM
(which represents AKART), and making changes 1o improve BMP performance, as necessary.

BEeology also needs to consider the highly variable nature of stormwater discharge quality.
Results [rom a single sample arc not necessarily an indicator of BMT efiectiveness, A single
result may be less related to BMP performance and more determined by such factors as storm
event inlensity, Uime lapse belween storm cvents, time of sampling, ete. Any corrective action
roquircinents should be based on an average of several data points,

SPECIFIC COMMENTS
The following arc our specific comiments on the Draft TSWGP;

Page 5, Table | - The langnape indicates that permit coverage is required {or railroad
Transportation Facilities that have road maintenance shops, equipment cleaning, or deicing,
operations. We do not understand the clanfying phrase “and vchicle maintenance shops™ after
“Railrosd Transportation™ in (he Tabie. We alse do not uonderstand why the word “vehicle™ 15 in
talics. T would seem that the phrase “and vehicle maintenance shops™ (including the
parenthetica] following} would be better included in the heading to this section of the Tuble,

Page 8, Condition S1.E - Pleasc clarify that discharges to the ground do not require monitoring
and sampling. ‘The requirements of the permit applhicable (o discharges to the pround should be
clemly specified. The proposed regulation of stornnwater discharges to the ground at rmhoad
transporialion facilitics, rather than to surface water, may alse be preempled by HOCTA.L

Pare 22 Condition 53,8 (in) — The Dvall Permil stales that “the Permittee shall complete
construchion/installalion of treattment BMPs when operational and source control BMTs do not
adequately reduce poilutants below the benchmark.” Please revise this language (o clarify that
trcattnent BWPs arc not required until implementation of a Tevet Three Corrective Action. A
Level Three Corrective Action is not requited unless action fevels cannot be achieved.
Otherwise, the language could be mismierpreled as requiring treatment if benchinarks canmot be
achieved.

Papc 29, ‘Fable 2 — Permittees should be allowed 1o eollect dissolved metals and hardness data to
calcufate a site specific benchmark and/or action level value.

Page 42, Condition 88.8 - Pleasc clarify that treatment BMPs are not required to be implemented
as part of a Level Two Corrective Action. We also believe that six months is not enough time to
implement capital BMPs, In many cases, procurement and permitting requirements extend the
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time necessary o implement capital improvements. A lwelve-month timeline would be more
appropriate,

Page 43 and 44, Condition 88.C and 1 — Morc data is required in order to evaluate BMP
effechiveness prior o implementing additional corrective actions. Two swmple points is
inadequate to determine a trend; stormwater quality may be timpacied by other [actors such as
rainfull mtensity, anfecedent dry period, and scasonal effects. L'our sampling points would
provide betler confidence regarding whether a Penmittee needs to inplement additional
corrective actions.

Page 44, Conditton S8.13 — The Permit should clanfy thal Level Fowr Comrechive Action s not
required until after completing the activities required under the Level Three Correetive Action.

Papc 44, Condition 58.0 - It will be impessible to complete a water quality study and prepare an
engimeering veport in the six month timeframe proposed under the Level Four Corrcctive Action.
Sampling will need to consider storm and seasonal variabality of stormwater quality. The
enginesring report cannot be prepared witheut considering this variability. At least 12 months
wold be required to complete this effort,

Pleasc contact me if you have questions or require clarification.

Sincerely,
BNSF Railway Company

ol L%
nnifgr Anderson

oo Melvin Burda, BNSF Environmental Operations
Pamela Nehning, BNSF Law Deparlment
Androw lohnsen, BNSF Govornmoent AdTairs
Mathan Graves, Kennedy/lenks Consultants
Craig Trueblood, K& Gates



