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Section 106 versus Executive Order 05-05
· Federal actions, decisions and federal funding trigger section 106 of the National Historic Preservation Act. Ecology has delegated authority over ensuring Section 106 compliance when recipients apply for federal funding under the Water Quality Program’s State Revolving Fund Loan Program, National Estuary Program and Section 319 Grant Program. Ecology is the lead for ensuring Section 106 compliance.

· Governor’s Executive Order 05-05 is required for all state funded capital projects. This includes projects funded by the Centennial Clean Water Program, Stormwater Retrofit and Low Impact Development Grant Program, Stormwater GROSS Grants, and others. Ecology is the lead for ensuring 05-05 compliance.

· Frequently Asked Question: Can Ecology “adopt” another agency’s Section 106 review, or 05-05 review?
· For Section 106 Adoption: 
· The answer is yes, if your project is state funded. 
·  Ecology can “adopt” Section 106 for state-funded projects that would normally go through the 05-05 cultural resource review process. Ecology has a review in place to verify the Section 106 documents are applicable. Please contact your Project Manager to verify a review can be adopted.
· If your project involves federal funds, Ecology may still use another agency’s documents when making its Preliminary and Final Determinations, which helps speed up cultural resource review.

· For Executive Order 05-05 Adoption: 
· The answer is yes, if your project is state funded.
· Ecology can adopt another state agency’s 05-05 process to meet cultural resources review requirements. Please contact your Project Manager to verify a review can be adopted.
· The answer is no if your project is federally funded. However, Ecology may still use another agency’s documents when making its Preliminary and Final Determinations, which helps speed up cultural resource review.

Correspondence: Ecology is responsible, as the funding agency, for contacting the Department of Archaeology and Historic Preservation (DAHP), tribes, and other interested parties to meet cultural resource review requirements. 

Ground Disturbing Activities: This refers to any work that impacts the soil or ground from its current conditions. There is no threshold for this criterion. If the activity requires any work that goes below the surface of the ground, it requires a cultural resources review. 

Area of Potential Effect:  The APE is the maximum geographic area where your project could potentially have an effect on historic properties, if any are present.   The APE will vary with the type of project. To determine the APE you must know the nature and full extent of your project. For example, the APE for a natural gas pipeline might include not only the actual pipeline trench, but also includes the construction right‐of‐way, compressor stations, meter stations, staging areas, storage yards, access roads, and other ancillary facilities. The APE for a construction project will include the construction site, but might also include the buildings in a downtown area adjacent to the construction where vibrations may cause foundations to crack.

Changes to Project Design or Project Area: If there are any changes made to the project area or design after cultural resources review has been completed, review will have to be reinitiated or amended in order to capture the changes. For geo-tech work that occurs in the planning or design phases, ensuring your cultural review is completed early can not only help identify the appropriate locations from a subsurface perspective, you can obtain valuable input early in the planning process about sensitive locations. A simple amendment to your documents in the construction phase will complete your cultural resource compliance, and generally will present no issues, as DAHP and the tribes will already be familiar with your project.

Eligibility 
· All activities associated with cultural resources review are grant and loan eligible. 
· Construction or BMP implementation that occurs prior to cultural resources review will not be eligible for reimbursement.

Questions? Contact Liz Ellis, CEP, Environmental Review Coordinator, 360-407-6429
 

