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This Agreement is made and executed as of this ﬁ day of Jue. 1999, by and between the
City of Eycrétt (“City”), a municipal corporation of the State of Washington, and Kimberly-
Clark Tissue Company (“K-C”), a corporation duly organized and existing under the laws of

Pennsylvania, oollectivély the “Participants.”

1. RECITALS AND PURPOSE

1.1 The K-C Mill needs to replace and upgrade its existing forty-six year old deep water
effluent Qutfall and desires to minimize future discharges to the inner harbor and nearéhore
environment of Port Gardner Bay; and

1.2 K-C proposes to install pollution control and water conservation facilities at its pulp and
paper mill; and

1.3 The City’s Public Works Department requires improvements to its sewage treatment
system fo minimize future discharges from the POTW into the Snohomish River and Estuary;
and

1.4  Pursuant to the MOU, the City and K-C agreed to examine the feasibility of K-C
constructing a deep water Outfall in Port Gardner Bay to replace K-C’s existing Outfall and to
convey, pump and .discharge effluent from both the K-C Mill and from the City’s POTW,
including POTW effluent used for non-contact cooling water at the K-C Mill; and

1.5  The MOU contemplated that K€ will ¢onstruct, ;own and operate the Joint Use Facilities,
and that the City and K-C will jointly have rights to the use of these facilities through this
Agreement; and |

1.6 As contemplated by the MOU, K-C and the City considered feasibility studié:s, including
a project engineering report; and

1.7 K-C desires to construct and operate the Joint Use Facilities; and
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18  K-C desires to sell; and the City desires to purchase, forty-nine and one-half percént
(495%) of theCapac;ty of the Joint Use Facilities to serve current and projeéted future public
. needs ané effluent discharge ﬁorﬁ the POTW; and
1.9  The City has eﬁpcn'ence in successful construction and operation of outfalls for
wastewater cfﬂuent and stormwater and has the right under this Agreement to complete the
construction of, or subsequently to assume operational control over, the Port Gardner Bay
- Qutfall, should K-C or any successor interest be unable or unwilling to do so; and
1.10 The Agreement further minimizes risks to the City, including requiring agreement on a
Construction Budget and prior agreement on any substantial cost increases and by providing for a
management coordination and policy oversight committee to ensure accountafnility by K-C
" during construction and operation of the Joint Use Facilities; and
1.11  For purposes of RCW Chap. 30.04, the project consists of the construction of the Port
Gardner Outfall Replacement Project (Joint Use Facilities); and
1.12° The municipal water .quality, in@ush_ial, shorelands, and other sections of the State of
V&ashington Department of Ecology have expressed support for th¢ concept, and concurred with
the City serving as lead agency uﬁder SEPA; and
1.13  K-C and the City have consulted with other governmental bodies and the public before
entering into this Agreement to proceed with the further design and construction of the Joint Use
Facilities; and
1.14 The development of independent facilities by the Participants would result in unnecessary
additional costs to the public, wasteful duplication, and additional environrﬁental impacts; and
1.15 The completéd Joint Use Facilities will provide significant benefits to the City and to the

environment, including protection of habitat used by salmon and other species, improvement of
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'w'atcr quality, preventioh of pollution, conservation of water, avoidance or mitigatidn of the
impacts on ehvironfnents from the discharge of treated industrial and municipal effluent and
multiple construction projects in the aquatic environment, and reduction of the cost to both
parties of necessary ca;;ital improvements by avoidance of duplicate engineering, construction

and operating eicpenditurcs; and

1.16  The proposed project is consistent with and implements previously-approved functions
and programs of the City, including the City’s updated Comprehensive Plan Capital Facilities
Element, Capital Improvement Program, énd Comprehensive Sewer Plan, which identified the
project as the preferred alternative and includes funds in the current six-year capital program as
described in Ordinance No. 2379-99 for the City to utilize the replacement outfall planned for
‘construction by Kimberly-Clark; and

1.17  The above City plans and programs have been the subject of prior SEPA compliance,
including public and interagency notice and opportunity to comment, which appeal periods have
expired, and the Use Agreement provides fqr appropriate subsequent site specific SEPA review
as part of the project permitting process; and |

1.18  The City and K-C are herei)y committed to making expenditures r;ecessmy to fulfill the
purposes of this Agreement in a timely manner through their respective appropriation
procedures; and

.19  The City has the authority to contract for, and purchase, facilities to dispose of treated
wastewater and sewage pursuant to RCW 39.04.280 (1998); RCW 35.21.210 (1965); RCW

35.21.215 (1997); RCW 35.67.010 (1997) and RCW 35.67.020 (1997).
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NOW, THEREFORE, IN CONSIDERATION OF THE RECITALS ABOVE AND THE

COVENANTS AND PROMISES SET FORTH HEREIN, THE PARTIES AGREE AS

FOLLOWS:

2. CONSTRUCTION OF JOINT USE FACILITIES

K-C agrees to construct the Joint Use Facilities in substantial conformity with the Preliminary

Design, as accepted by the PRT, so that such facilities will be available for the City’s use on or

before the Completion Date

3. PURCHASE

The City agrees to purchase and K-C agrees to sell forty-nine and one-half percent (49.5%) of the

Capacity of the Joint Use Facilities, including, but not limited to, the right and ability to operate
the Joint Use Facilities in certain events as provided below, and the right to 49.5% of the

Capacity of the Joint Use Facilities, which Capacity shall be not less than approximately sixty-

" four million gallons per day (64 mgd).

4. PRICE

The City shall pay K-C a total sum equal to fortY—nine and one-half percent (49.5%) 40f the Joint

_ Use Facilities Cost.

5. PAYMENT TERMS

5.1 Prior to issuance by K-C of a notice to proceed to the Construction Contractor for the
Joint Use Facilities, K-C may invoice the City on a monthly basis an amount équal t0 49.5% of
total actual expenses incurred by K-C related to the permitting, procurement, design, and pre-

construction of the Joint Use Facilities.
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52 After K-C issués the notice to proceéd to the.contracto.r for construction of the joint ‘Use"
Facilities, K-C shail invoice the City, and the City shall pay K-C, an amount equal to one
hundred percent of the construction costs incurred until the City has baid K-C a total cumulative
amount equal to 49.5% of the Construction Budget. Once the City has-paid K-C such amount,
K-C shall pay fhc balance of the construction costs; prog;ided hoWever, K-C may invoice the City
an amount equal to 49.5% of the total for change orders approved by the PRT under Section

" 11.2.2.2 when K-C begins paying the balance of construction costs.

5.3  Upon final acceptance of the Joiﬁt Use Facilities or the Joint Use Facilities being pléééd .
in service for the Cify’s effluent, K-C shall invoice the City for the difference between (a) the
amount paid by the City under Sections 5.1 and 5.2 and the City’s 49.5 % share of the actual and
 final Joint Use Facilities Cost.

56 ' Notwithstanding the terms of this Section 5, legal fees shall be invoiced by Preston Gates
& Ellis LLP, project couﬁsgl, directly to each Participant, and will be paid directly by each |

Participant.

6. TERM

The Initial Term of this Agreement shall be fifty (50)-years. At the end of the Initial Term and

each additional term, this Agreement shall atitomatically renew for an additional term of five-(5)
years unless terminated by either Participant in accordance with Section 13.1 (Termination) or

Section 12.5 (Decommissioning).

7. PROJECT REVIEW TEAM
7.1 The PRT shall provide policy and management coordination and oversight in the design,

permitting, acquisition, construction, operation, maintenance, and budget of thefJoint Use
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| Fgmhu In zrddition to the formal oversight by the PRT of matters related to the Joint Use
Facilities, the Participants will continue to cooperate informally in implementing this Agreement.
7.2 Each Participant shall nmrle one or more representatives to the PRT. Irrespective of the
number of representaﬁrres each Participant names to the PRT, actions by the PRT shall be by
unanimous agréement between K-C and the City, not by a majority vote of Participant
representatives on the PRT. In other words, each Participant has one vote. Ifa Participant names
more tharr one representative, the Participant shall désignate one representative as the Lead
Representaﬁve, who shall cast his or her Participant’s vote on the PRT and shall be the
Participant’s representative to whom notices are given. All representatives may attend and
participate in PRT meetings, but only Lead Representatives may cast votes on behalf of their

“Participants.
7.3 © Not later than thirty (30) days after the date of this Agreement, K-C and the City shall

- each give nétice designating its representative to serve on the PRT and the K-C Lead

Representative shall convene the PRT. The City’s. Public Works Director shail designate the

" City’s Lead Representative and any other representatives. The manager of the K-C Mill shall

designate K-C’s Lead Representarive and any other representatives. By giving notice hereunder,

the Participants may change their PRT representatives from time to time, provided that at all

times during the Term of this Agreement, each Participant shall have at least one representative

to the PRT.

7.4  Any project manager designated by a Participant for the construction of Other Facilities

need not be a Participant’s representative to the PRT. However, if a Participant’s project

manager for its Other Facilities is not a representative to the PRT, that person shall report

regularly to the PRT concerning progress on and the status of that Participant’s Other Facilities.
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7.5  The PRT Repx;cséntatives shall determine the method of communications that will be
used in conducting tﬁe business of the PRT. The PRT Representatives may invite other persons
to -participate in conferences, meetings, or other communications. Urﬂess otherwise agréed by
the PRT chresentativés for both Participanté, K-C shall have thé reéponsibility of preparing
agendas and schéduling periodic meetings of the PRT, provided that either Participant may
convene a PRT meeting or place items on the agenda. During the construction period (i.e., after
the contractor is given the notice to proceed and until final inspection and acceptance of the
work), the PRT shall meet not less than oﬁce amonth. Minutes shall be kept of si.gniﬁcant PRT
actions. The PRT may meet using such communication technology as the PRT deems
appropriate, such as telephonically.
7.6  Each Participant shall promptly inf6rm the other Participant, thrdugh its PRT Lead
Représ.entative, of any formal or informal expression of concemé, corréspondence, meetings, or
other communications from a regulatory agency regarding the Joint Use Facilities or the
Participants’ respective NPDES permit compliance.

77 K-C band the City shall each provide the other with: (a) aqééss at reasonable times to their
respective Joint Use Facilities files and to the Joint Use Facilities files of any contractors,
including Joint Use Facilities plans and specifications and any financial records of Joint Use
Facilities Budget and Annual O&M Budget; (b) inspection of and access to the Joint Use
Facilities and Other Facilities at reasonable times; (c) copies of correspondence from third parties
about thé development or operation of the Joint Use Facilities; and (d) access to aﬁy aﬁd all
records required by law be available, such as records for review by the State Auditor.

7.8  Any disagreemént between the K-C and the City PRT Lead Representatives is subject to

dispute resolution under Section 22.7.
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8. MODIFICATION OF TRANSACTION PRIOR TO CONSTRUCTION
Because construction of the Joint Use Facilities is not expected to begin for several years, the
Participants recognize, anticipate, and acknowledge that the ﬁnanciél, tax and regulatory
environment for the pl"Oj ect may change bcfore commencement of construction. In the event that
changes occur‘to the regulatory, tax or financial environment that indicate the desirability of
undertaking changes to the structure, payme;nt or other terms of the transaction in order to
accommodate one or both Participants’ regulatory, tax or financing needs, the Partici_pants shall
use their best efforts to negotiate in good faith appropriate modiﬁ@gtions to this Agreemént that
will reasonably accommodate the needs of both Participants. This Agreement presumes that
reasonable modifications requested by one Participant will be accepted by the o£hcr Paltici;;ant,

* unless clearly articulated good cause exists to refuse a requested change to the structure, payment
or other terms of the transaction. If a modification is reasonably necessary to accommodate one
Participant that disadvantages the other Participant, other adjustments may be made to the |
Agreement such that the Participants are restored to approximate parity consistent with this
Agreement. This Section 8 shall be subject to dispute resolution in accordance with Section 21.7
hereof. Notwithstanding this prévision to negotiate later changes in good faith, this Agreement

“shall be binding and enforceable upon the Participants.

9. PROJECT SCHEDULE
The following schedule (a) identifies target periods only and does not constitute-a binding term
of the Agreement and (b) does not change or modify the Completion Date or the Participants’

obligations as set out in Section 2.

ACTIVITY | START DATE | END DATE
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Permit Applications and
ROW Acquisition -
Review/revision of Class 10
Estimate and Pre-design of
Joint Use Facilities and Other
Facilities

Final Design of Joint Use
Facilities and Other Facilities

Develop and release Joint
Use Facilities bid package

Bid evaluation and award

Joint Use Facilities
construction

Operational start up of Joint |
Use Facilities

May 1999

January 2001

January 2002

 April 2002

August 2002
September 2002

January 2004

December 2000

June 2001

June 2002
June 2002

September 2002
December 2003

June 2004

10. DESIGN, ACQUISITION AND PERMITTING

10.1 | General

With approvals from or consultations with the PRT, as described elsewhere in this

Agreement, K-C shall design, obtain permits for, and construct the Joint Use Facilities so

that the Joint Use Facilities will be in operation no later than the Completion Date.

10.2 Ownership and Acquisition

10.2.1  Joint Use Facilities

_ Subject to the City’s security interest as set forth in Section 16.1 and the option fo

purchase set forth in Section 16.2, K-C shall be the owner of record of the Joint Use

Facilities.
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10.2.2 Other Facilities

Other Facilities may be obtained, provided, or constructed by a Participant or other
. party to facilitate the construction or operation of the Joint Use Facilities. Other

Facilities will be paid for by the Participant or party providing the improvement. The

cost for the development or operation ofAngnF_acilitieslshallinot;bt_:s_hargd, except as’

may be expressly agreed by the Participants in writing.

10.2.3 Meters

AR Ah b

Each Participant shall assume the cost of installing-its-ownrmeters;and testing portals
to measure its own flows and shall pay the operation and maintenance costs for such

meters, which shall be considered Other Facilities.

10.2.4. Acaquisition

10.2.4.1 Al réa] property interests, including permanent or temporary easements and
other forms of rights-of-way secured by either Participant shall be drafted
and executed such that the easement or right-of-way shall run with the land
for the benefit of the Participants and their successors in interest. The
drawing attached hereto as Exhibit A generally and schematically depicts the
route of the Joint Use Facilities and some Other Facilities.

10.2.4.2  Upon the execution of this Agreemént, the Participants shall begin the
negotiation and acquisition of the rights of way, easements, and other
property interests for the Joint Use Facilities.

10.2.4.3  The property rights presently believed necessary for the Joint Use Facilities

shall be acquired as follows:
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10.2.43.1

10.2.4.3.2

10.2.4.3.3

10.2.43.4

K-C shall obtain the necessary right-of-way from Burlington Northern
Santa Fe Railroad and Standard Oil. Any acquisition costs shall be
treated as a Joint Use Facility Cost.

K-C shall obtain an easement, license, lease, or other form of use
agreement (e.g., annual or longjterm lease) for use of state-owned
aquatic lands managed by the Washington State Department of Natural
Resources (“DNR?”). If the cost is a one-time payment, the cost shall be
treated as a Joint Use Facility Cost. If the cost consists of mx.ﬂti—year
payments, the cost shall be included in the Annual O&M Budget. If
any such multi-year costs are paid prior to the Completion Date, such
costs shall be included in the Joint Use Facilities Cost. |

K-C shall grant the City an easement over K-C property for the Joint
Use Facilities and O’ther Facilities reasonably necessary for the City’s

use of the Joint Use Facilities.

The City shall obtain the necessary right-of-wéy from the Port of Everett

in such form so as to benefit the City and K-C and allow K-C to operate
the Joint Use Facilities in the event the City terminates its participation

in the Joint Use Facilities. A proportionate share of any costs, including

_ any costs for financial contribution to the Port’s shoreline public access

10.2.4.4

‘improvements, shall be credited against the City’s obligations
hereunder.
Each party shall obtain separately and pay for any property or rights-of-

way for Other Facilities.

o A e
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10.3 Permitting

10.3.1

10.3.2

K-C shall apply for governmental permits and approvals for construction and
operation of the Joint Use Facilities. The City shall provide technical support

and information required to complete applications and submittals; provided,

| howeVer, the City’s support shall not be construed to limit the City’s exercise of

its legislative, police and regulatory powers. The PRT shall review draft permit
applications and technical submittals for the Joint Use Facilities prior to filing
with governmental agencies. K-C shall prepare and submit the required SEPA

documents, and the City shall serve as the lead agency for the SEPA process

required for the Joint Use Facilities and for any subsequent replacement or

repairs undertaken pursuant to this Agreement.

Applications for permits and other required approvals shall be filed in sufficient
time so that the Joint Use Facilities shall be operational when required by this
Agreement. .Sufﬁcient time includes, but is 'not limited to, allowing for

reasonable delays that may be encountered in the regulatory process.

10.4 Design

10.4.1

K-C shall employ one or more qualified engineering firms to prepare a Final

Deéign.

10.4.1.1 The Final Desigﬁ will include, but not be limited to: (a) biddable and

constructable drawings and specifications; (b) an updated Class 10,
Estimate; (c) adequate subsurface investigation that will reasonably

depict subsurface conditions that may be encountered by the
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‘Construction Contractor and (d) at least two sets of as-built drawings

upon completion of the Project.

104.1.2 K-C shall submit the Class 10 Estimate to the PRT for review and

10.4.2

10.4.3

10.4.4

10.4.5

| approval which approval shall be a condition for K-C to advertise for
bids to select a Construction Coptractor.

At its‘optic.m, the PRT or one or more Participant’s representative may
interview engineering, design, construction management, and congtruction
firms, and may advise. K-Casto recommendations concerning the
.qilaliﬁcations‘of such firms.
The PRT n&ay inspect, review and comment on any design or construction
documents and attend meetings with the firm preparing the Final Design. K-

C shall be solely responsible for providing direction to the design firm and

. neither the City nor the PRT shall directly instruct the design firm. The

City’s review or attendance at meetings shall not create any privity between
thehdesi gn firm and the City, nor shall it relieve K-C of any of its

responsibilities under this Agreement.

- The Final Design must be submitted to the PRT for review and comment.

 For each comment on the Final Design made by a Participant through the

PRT, K-C and/or the firm prepéring the Final Design shall either modify the
design in accordance with such comment, or explain in reasonable detail the
reasons why the design will not be modified.

K—C shall furnish the blank forms of third party agreements it intends to use

to the PRT for review and comment; provided that K-C may designate such
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forms of agreement as confidential and proprietary business information. K-
C acknowledges that records given to the City may be subject to public
disclosure, absent an exemption from disclosuré under RCW Chap.

42.17.250 et seq.

10.5 Design and Permitting Budget

The Final Design costs, including a revised and updated Class 10 Estimate, shall be

included in the Joint Use Facilities Cost. Any expenses associated with obtaining permits

for the Joint Use Facilities shall also be a Joint Use Facilities Cost.

11. CONSTRUCTION

11.1 Procurement, _Selection and Award

11.1.1

11.1.2

K-C shall employ one or more qualified Construction Contractors to
coﬁstruct the Joint Use Facilities through an open, competitive, fair and
neutral procéss. Payment and performancé bonds shall be required of the
Construction Contractor, and the Construction Contractor and K-C shall

comply with RCW Chap. 60.28 regarding retainage. K-C shall inform the

" PRT of its intent to commence advertising for bids at least fourteen (14) days

before advertising for bids or proposals.

After selecting the Construction Contractor, but before awarding contracts
for construction, K-C shall report the results of the contractor selection
process to the PRT. If the Construction Contractor is selected by
competitive bidding, K-C shall award the contract to the lowest responsive,

responsible bidder. If the contractor is selected by competitive negotiation,
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11.1.3

11.1.4

K-C shall award the contmét to the bidder tendering the prop(;sal that, taken

as a whole, is deemed the most advantageous to both the City and K-C.

After review and comment by the PRT, K-C shall prepare and execute one or

more construction contracts that are based on the Final Design. K-C shall
1ssue a notice to proceed in sufficient time to allow the Joint Use Facilities to
be constructed, tested and in operation no later than Compietion Date.

If K-C believes it more economical to do so, K-C may acquire dir;'ctly some

or all of the supplies and material to be incorporated into the Joint Use

Facilities, or it may at its discretion provide that the Construction Contractor -

furnish some or all of such supplies and material. The cost of supplies and
materials acquired directly by K-C will be included in the Construction
Budget and the Joint Use Facilities Cost.

As part of K-C’s contract with the Construction Contractor, K-C shall |
require the Construction Contractor to prepare and submit two (2) sets liard
copy and one (1) electronic copy of complete qnd and accurate as-built
drawings of the constructed qunt Use Facilities as a condition of final

acceptance.

11.2 Construction

11.2.1 Prosecution of the Work

11.2.1.1  K-C shall direct the Construction Contractors and any construction

| management contractors on the Joint Use Facilities. Neither the City
nor the PRT shall directly instruct the Construction Contractors or

construction management contractors.

PrRr ———
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11.2.1.2

11.2.1.3

11.2.1.4

"K-~C shall monitor construction progi"ess and costs and shall prepare and

submit to the PRT monthly reports describing the progress of the

physical work and the financial status of the Joint Use Facilities. K-C

may retain consultants or hire additional staff with expertise in

construction management. Such consultants or staff shall track and
report the total costs to date against the ‘contract price on a monthly basis
and shall track and report to the PRT the financial, éonstructiOn and
physical progress' of the coﬁstmétion of the Joint Use Facilities.

To manage the construction and avoid disruptions, delays or claims, K-
C and the Const;u&b-iioﬁ Contra;tor will use critical path method
schedules which will be frequently and periodically updated.

The PRT may inspect, review and comment on the progress of
construction, and attend -construction; design, planning or permitting
meetings during the course of the work. Such inspection, review,

comment, attendance or participation shall not relieve K-C of any of its

responsibilities under this Agreement.

11.2.2 Change Orders

11.2.2.1

Proposed change orders must be reviewed and approved by the PRT
prior to execution and performance of the édditional or changed work, if
the value of the proposed change order is either (a) greater than one-half
of one percent (0.5%) of the initial Constmétion Budget or (b) the
cumulative total net cost of approved and proposed change orders has

exceeded two percent (2%) of the Construction Budget.
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11.2.2.2  The additional cost of any change orders reviewed and approved by the

-PRT for the benefit of the overall Jomt Use Facilities and the
Participants shall beéome part of the Constrﬁction Budget and shall be

| paid for as provided in §5.4. Unless otherwise agreed by fhe PRT, a
deductive chaxige order shall nqt decrease. the Construction Budget, but
shall reduce the Joint Use Facilities Cost. A Participant shall pay for the
additional cost -Qf any change orders that are requested by and primarily
benefits that Parti.c.ipant br is for the purpose of constructing Other

Facilities.

11.2.3 Completion and Acceptance

Upon declaration by K-C of substantial ‘completio_n of the cdnstruction work, K-C
shall provide the PRT with reasonable opportunities to participate in final inspection .
and commissidning of the Joint Use Facilities. Final acceptanbe shall be determined
by K-C with the feview and comment of the PRT. For each comment on final
acceptance made by the PRT Representative, K-C or the _Construction Contractor

shall either address the condition identified by the,PRT or explain the reasons why the

~Joint Use Facilities are suitable for final acceptance.

11.3 Construction Budget

11.3.1  Construction Budget

The PRT shall establish an initial Construction Budget contemporaneously with the
execution of the construction contract. The initial Construction Budget shall be an

amount equal to the sum of the construction contract, supply and material costs to the
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extent not furnished by the Construction Contractor, construction management costs,
capitalized interest and a cc;ntingency set by the PRT. A change order for additional cost
approved by the PRT shall constitute an adjustment to the Cbnstruction Budget. Any
proposed increase to the Construction Budget that causes the Joint Use Facilities Cost to

exceed Twenty Million Dollars ($20,000,000.00) will require a written amendment to this

Agreement approved by City Council, and K-C management.

11.3.2 . Contractor Claims

11.3.2.1 Inthe event of a claim by any contractor or consultant for an cqﬁitable
| adjustment of price o; time, additional cost, or other claim, each

Participant agrees to delay asserting any allegation against the other
regarding allocation of fault, contribution, or cost that could affect the
defense or settlement of thé claim and hereby agrees to toll any
applicable statute of limitations during the pendency of the claim. The
statute of limitations for any cause of action between the Participants
arising from allocation of fault, contribution or cost shall begin to run
when, as and if liability on the claim becomes final. A claim becomes
final upon the later of: (a) the expiration time for filing a notice of
appeal from a trial court’s judgment, or trial court decision after remand,
without the ﬁling of an appeal therefrom; (b) the expiration of time for
seeking review of an appellate court decision and the abéellate court
issues its mandate without remanding any part of the action for further

proceedings by the trial court; or (c) the Supreme Court issues its
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11322

11.3.2.3

11.3.2.4

mandate without remanding any part of the action for further

proceedings by an inferior court.

Dun'ng the pendency of the claim, the parties agree to defend against the

claim to the extent that the Participant defendirng the claim reasonably
believes that the claimant is not entitled to such claim, in whole or in
part. The PRT shall be consulted and may provide policy oversight with

respect to defense of the claim. Prior to appointment of counsel to

‘prosecute or defend any claim hereunder, K-C shall: (a) consult with the

City Attorney concerning the list of candidates; (b) to the extent time

allows, interview prospective counsel jointly with the City Attorney;
and (c) give substaﬁiial weight to the recommendation of the City
Attorney in selection of outside counsel. The expenses of defense,
settlement, and any net judgment in favor of any Construction
Contractor shall become part of the Construction Budget; provided,
however, ;uch expenses shall be subject to indemmification or
recoupment if one Participant is later determined to be at fault or have
caused the extra expense (in whole or in part).

In the event K-C sﬁccessfully asserts a claim against any Construction
Contractor or its surety, any émount recovered, net of attorney fees and
reasongblé litigavtiénband collection costs and expenses, shall be applied
to reduce the total of the Joint Use Facilities Cost. |

The PRT shall be consulted aﬁd may provide policy oversight with

respect to the prosecution of any claims by the Participants against any
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third parties, such as engineering firms, designers, suppliers,

Cpnstrucﬁon Contractors, etc., inc!udiﬁg, but not limited to,
architectural or engineering malpractice, defects or failure of material or
| equipment, defective workmanship, nonconformity with plans and

specifications or untimely completion by a Construction Contractor.

12. OPERATION AND MAINTENANCE

12.1

12.1.1

12.1.2

Operation and Maintenance Expenses

Each year K-C shall propose an Annual O&M Budget to the PRT. The
Annual O&M Budget shall be on a calendar year basis, and shall be
approved and established by the Participants (acting through the PRT) not
later than December 1 preceding the year of the proposed budget. If an
Annual O&M Budget is not approved by that time, the amounts of previous
year’s Annual O&M Budget shall be deemed to be the amounts of the next
year’s Annual O&M Budget until a new Annual O&M Budget is adopted.
The Participants shall coordinate the Annual O&M Budget with their
respective budget processes.

The City shall reimburse K-C for operations and maintenance costs by
paying to K-C its proﬁonlaﬂggsTlgreof the Annual O&M Budget which
share shall correspond to the City’s percent-interest in the Céi)acity of the
Joint Use Facilities (initially 49.5%). Such payments will be made quarterly

in accordance with invoices tendered by K-C.
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12.1.3 Thé Participants, acting through the PRT, may (a) gstablish a different
| ~pa;,rment schgdule (e.g., annual basis, except for major repairs) or (b)
approve expenses not anticipated in the-Annual O&M Budget.

12.1.4 Ex;:ept for Emergency répairs, any repair or replacement to the Joint Use

| Facilities not anticipated by the Anﬁual O&M Budget that exceed a
cumulative t.otal of $50,000 within any budget year shall require the prior
approval of the Participants, acting through thé PRT.

12.1.5 If the Participants ha\}e a dispute regarding the proposed Annual 0&M
Budget that cannot be resolved ninety (90) days prior to the start of anew
budget year, the PRT may retain an independent consulting engineer to
provide recommendations to the Participants within 30 days (or such other
time as the PRT sets) of such engineer’s engagement. The cost of engaging
the independent engineer shall be included in the Annual O&M Budget for

the year in which the engineer’s work is performed. .

12.2 Operation Generally
Upon completion and final acceptance of the construction, K-C shall operate and
maintain the Joint Use Facilities in compliance with appliéable laws, regulations, and this
Agreement. To enable coordination among operating j)ersor'mel, foster communication
between the Participants and provide oversight, the PRT may draft and approve an
Operations Maﬁual. Changes or modifications to the Operations Manual must be
approved by the PRT prior to becoming effective. K-C shall operate and maintain the
Joint Use Facilities for the benefit of the Participants, and in compliance with any

Operations Manual.



Port Gardner Bay Outfall Replacement Agreement

12.3 Maintenance
The PRT may retain an independent consulting engineer to provide advice on the need
and frequency for Outfall testing and monitoring and to resolve any differences between
the Participants concerning the need, extent or methods for repair or replacement of the
Joint Use Facilities. The éost of the independent engineer shall be included in the Annual

O&M Budget for the year in which the independent engineer’s work is performed.

12.4  Environmental Comphance during Operat:ons

12.4.1 K-C and the City will each hold separate NPDES permits with specxﬁc |
reqmrements pertaining to their respective effluent. K-C and the City will
monitor their respéctive effluent streams separately prior to their respectiwve
effluent streams being combined and discharged through the J oint Use
Facilities. Each Participant will be responsible for compliance of their
respective effluents with applicable laws,"regulations and permits. If the
combined discharge approaches or exceeds permit conditions or if the
Outfall fails or is in danger of failing to perform as permitted, the
Participants will cooperate through the PRT to identify the cause of the
problem.

12.4.2 If the cost of unbudgeted studies or regulatory costs (including any appeals)
must be incurred before the proportionate responsibility of lh; Participants of
the environmental problem can be determined, each Participant shall be
responsible for its proportionate share of those éosts, subject to a

Participant’s right to recoup or be indemnified by the other Participant after
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the ;iroportionate responsibilities of the Participants for the environmental
i)roblem are determined.

1243 If responsibility for an environmental problem is ambiguous, cannot be
reaéonably allocated or 1s apparently and substantially caused by both
Participants’ effluents, each Participant will pay its proportionate share of
the cost of corrective or remedial action, including any modifications to the
Joint Use Facilities, which share shall correspond to K-C’s and thg' City’s :
percentage interest in the Capacity of the Joint Use Facilities (initially 50.5%
and 49.5% réspectivcly). Any corrective actior;s needed upstream 1n either of
the Panipipant’s Other Facilities; will be borne by that Participant (unless one
Participant is correcting the other Participant’s problem). In the event a
Participant must pay any fine or judgment or take corrective action that is
caused in whole or in part by the other Participant, then that Participant may |
make a claim against the other Participant under Article 19 (Indemnity).

12.4.4.  Characterization costs required by Ecology for assurance that the Outfall is

performing properly will be included in the Annual O&M'Budget.

12.5 .. Decommissioning
Beginning in year 40, and every five years thereafter (or upon other interval set by the
PRT Representatives), the PRT shall conduct a study of the remaining use;_ful life of the
Joint Use Facilities. In the event that the findings of such study indicates that the Joint
Use Facilities have less than five (5) years of remaining useful life, the PRT shall, at that
time, recommend to the Participants one of the following options: (a) institute measures

to extend the useful life of the existing Joint Use Facilities; (b) plan a replacement project
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jointly or otherwise; or (c) undertake a decommissioning program. The costs of these
studies and pians shall be included in the O & M Budget. The Participants, acting
through the PRT, may approve expenditures necessary to implement the option selected

by the PRT.

13  TERMINATION

131 Absent Default

Either party may terminate this Agreement without cause, or default by the other party,

under the following circumstances and in the described manner:
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“Written
Noﬁce

Other Requirements

Prior to the award of construction
‘contract if the expected Joint Use
Facilities Cost exceeds Twenty

Million Dollars ($20,000,000.00).

At Jeast
thirty (30)
days prior to
award of
construction
contract

Terminating Participant conveys to
non-terminating Participant all

.rights of way, easements,

engineering drawings, and
information, materials and interests
acquired so that the non-terminating
Participant may proceed to

‘construct the Joint Use Facilities for

1ts own use.

If, after Participants use their best
efforts to obtain acceptable project
permits, construction permits for the
Joint Use Facilities are not issued or
' environmental permit conditions on
project permits cause the Joint Use
Facilities to become impractical,
infeasible or not cost-effective in the

reasonable discretion of a Participant.

Termination
may be
affected
within tharty
(30) days
after the
final, non-
appealable
rejection of a
necessary
permit or
imposition of
one or more
unacceptable
permit
conditions .

Terminating Participant shall
convey to non-terminating
Participant all rights of way,
easements, engineering drawings,
and information, and materials and
interests acquired so that the non-
terminating Participant may
proceed to construct the Joint Use
Facilities for its own use.

If, in the reasonable discretion of a
Participant, any condition of that
Participant’s NPDES or other
environmental permit related to the
K-C Mill or POTW causes
investment by that Participant in the
Joint Use Facilities to not be
advantageous or cost-effective.

Termination
may be
effected
within thirty
(30) days
after the
final, non-
appealable
imposttion of
one or more
unacceptable
permit
condition.

Participants will use their best
efforts to obtain an acceptable
permit prior to termination.
Terminating Participant shall

| convey to non-terminating

Participant all rights of way,
easements, engineering drawings,
and information, and materials and
interests acquired so that the non-
terminating Participant may
proceed to construct the Joint Use
Facilities for its own use.
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After the award of construction
coniract, and before Joint Use
Facilities are _operaﬁonal, neither
Participant may terminate in the
absence of material breach by the
other Participant.

e I N ; LT o H .
After facilities are constructed and Ninety (90) | Conveyance of such interests as are
operational. _ days feasonably necessary for the non-
terminating party to operate the Joint
v Use Facilities.
| The end of a term (Initial or Twelve (12) | Conveyance of such interests as are
| Additional) -months reasonably necessary for the non-
' written terminating party to operate the Joint
notice Use Facilities.

After a finding by the PRT that the Twelve (12) | The terminating Participant shall pay

_end of useful life for the Joint Use months after |.a one time fee to the non-terminating
Facilities will occur within five (5) written Participant equal to its proportionate
years and that a decommissioning notice. share of reasonable and necessary
program will be required by then decommissioning costs, as estimated
applicable laws or regulations. by the PRT, which share shall

correspond to the terminating
Participant’s percent interest in the
Capacity of the Joint Use Facilities.

13.2 Default
In the event of a default by a Participant, the non-defaulting Participant shall give written
notice to the defaulting Participant, providing the non-performing Participant an
opportunity to cure the default. The defaulting Participant must cure within ninety (90)
days. If the default cannot be cured within ninety (90) days through no fault of the
defaulting Participant, then ihe defaulting Participant must cornmence promptly and
diligently prosecute such cure and take such steps as are necessary to effect a cure as soon
as a possible. The peﬁod of time in which the default must be cured shall be that tiﬁe

reasonably necessary to effect the cure. If the default is material and the defaulting
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Pafticipant does not or cannot cure the default in a timely manner (or if attempts to cure
woluld be fuﬁle), then the non-defaulting Participant may elect either to continue-or to
terminate this Agreement. If the non-defaulting Participant elects to continue: (a) the
defaulting Partic':ipant shall convey such interests and perform such acts as are reasonably
necessary to allow the non-defaulting Participant to complete and operate the Joint Use
Facilities; (b) the Participants agreé that this Agreement may be specifically enforced;
and (c) the non-defaulting Participant shall be entitled to such other remedies at law or in
equity as may b-éfapp'ropriate. If the non-defaulting Participant elects to terminate, then
the non-defaulting Participant shall be entitled such legal and equitable remedies as are

appropriate and just.

13.3  Limitation of Liability

| "The Participants shall not be liable to each other for any loss, liability or damagé arising .
out of or re-la;ed to this Agreement (wﬁether arising under contract, tort, strict liabilify or
other legal theories) where suéh loss, liability or damage exceeds one millibn dollars
($1,000,000); provided, however, that this limitation of liability does not apply to (2) a
breach by the City in failing to pay amounts due and owing hereunder, (b) K-C’s
abandonment or express repudiation during construction or wrongful termination, or (c)
third party claims agaihst either Participant for bodily injury or property damage. IN NO
EVENT SHALL EITHER PARTICIPANT BE LIABLE FOR INCIDENTAL OR
CONSEQ.UENTIAL DAMAGES RELATED TO THIS AGREEMENT OR THE
TRANSACTIONS HEREUNDER FOR ANY CAUSE, INCLUDING, WITHOUT

LIMITATION, BREACH OF CONTRACT, TORT OR OTHER LEGAL THEORIES.
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14;. WATER REUSE

141 The City he.reby grants K-C the right, but not the obligation, to withdraw City effluent |
 from the Joint Use Facilities or City conveyance line to the Joint Usé Facilities and to use, at
K-C’s risk and expensé, City effluent as non;contact cooling water, but only to the extent such
‘withdrawal doe.s not compromise proper functioning of the Joint Use Facilities or the City’s

~ conveyance line; provided, however, that the City has the right, after fifteen (15) years from the
commencement of Joint Use Facility operations, to divert and sell any or all of its treated effluent
to one or more third ﬁax;ties. The City’s n ght to divert and sell treated effluent 1s subject toa
right of first refusal By K-C to meet fhe terms offered to the City by a third party purchaser of the

City’s treated effluent.

142  Once K-C begins using the City’s treated effluent for non-contact cooling water, K-C will
not terminate use of City effluent (a) unless such treated effluent use adversely affects the site
manufacturing or operations or (b) until K-C gives the City ninety (90) days advance written

notice of intent to suspend or terminate such use.

15. ASSIGNMENT OF CAPACITY

15.1 Excess Capacity

15.1.1 Right of First Offer

Before 2 Participant may rent, lease or temporarily assign its Excess Capacity to a
third party, it must first offer the Excess Capacity to the other Participant for the
expected time period of its availability on terms substantially similar to the terms and

conditions the Participant can reasonably expect to obtain from a third party.
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15.1.2 Third Party Use

15.1.2.1 If the other Participant does not exercise the first offer provided for in

Section 15.1.1, the Participant with Excess Capacity may assign, lease,

* or otherwise allow the Excess Capacity to be used by third parties on the

following terms and conditions:

15.1.2.1.1

15.1.2.1.2

The Participants will consult with each other’s PRT Representative -

‘prior to assigning capacity to a third party;

Such assignment will comply with applicable laws, regulations, and

permit requirements and must not adversely affect the Participants’

~ . permits or operations;

15.1.2.1.3

15.1.2.14

15.1.2.1.5

15.1.2.1.6

The assignment is subject to.‘any security interest granted under this
Agreement;

The term of assignmcnt or lease must be limited and may not be
greater than the remaining years in the Initial Term or such
additional renewal term as may then be in effect;

Assignee fnay not cause or allow harm to the Joint Use Facilitiés or
operation of Joint Use Facilities; and

The other Participant consents to the assignment which consent
shall not be unreasonably withheld nor delayed. Without limitation,
consent may be reasonably withheld if a Participant reasonably
believes that suph assignment could (a) jeopardize environmental
compliance or (b) impair the efficient operation of the Joint Use

Facilities.
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15.1.2.2 If both Participants want to assign their Excess Capacity: () the
quantity of Excess Capacity assigned shall be shared pro rata by the
Partlmpants or as otherwise mutually agreed and (b) proceeds from the
| sale of Excess Capaéity will be shared pro rata or as otherwise mutually
* agreed.
15.1.2.3  Third party responsibility for share of the Annual O&M Budget will be
négotiatcd, but shall not be less than pro rata by flow. The third party
will be responsible for any study and testing costs to demonstrate
acceptability of effluent to the system, unless a Participant elects to

share in such costs.

15.2 Assignment or .Trans’fer to a Successor in Interest

| ‘Nom'/ith‘standing. any other provisions in this Agreement, and subject to the other
Participant’s consent as set forth-below (which consent will neither be unreasonably
withheld nor delayed) a Participant may assxgn or otherw1se transfer its rights and
obhgatlons under this Agreement 10 a successor n mterest, ie,a subsequem owner or
operator of the K-C Mill or the City’s POTW, by providing writtgn notice to the other
Participant. The non-assigning Participant shall have thirty (30) days from receipt of
such notice to review the proposed assignment or other transfer and, as a condition for
such consent, may require the successor in interest to execute a written ugdertaking that
the successor fully assumes and is boun;i by the obligations, terms and conditions of this
Agreement, any Operations Manual, and any other permits, licenses, or agreements that
govern the Joint Use Facilities. Asa further condition for consent, the non-assigning

Participant may (a) require teasonable documentation showing that the proposed assignee
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has adeqﬁate financial capability to assume responsibility for construction or operation
and maintenénce, as aﬁplicable, or (6) require financial assurance (e.g., bénd or letter of
credit) to remain in eﬁect,l as applicable, for three (3) years in an amount equal to one-
half of the Conétruction Budget or the total Annual O&M Budgets for the prior three (3)

years.

16. PROTECTION OF INVESTMENT

16.1 Sécur.ity’ Interests
To secure perfoﬁnance of its obligations hereunder, K-C hereby grants and conveys to the
City a security interest in the real and personal property of the Joint Use Facilities. The
parties agree to execute such other docuﬁents as may be reasonably necessary to perfect

_the security interests granted he;ein, (e.g., deeds of trust or financing stat;ament). The

security interests granted by this Agreement may bg exercised in the event of default by

* the non-defaulting Pérticipant and shall be subordinated to security interests subsequently
granted by a Participant in the ordinary course of ﬁnaﬂcing a Participant’s ordinary

business.

16.2 Option
. 16.2.1 To further secure its obligations hereunder, each Participant grants to the
other Participant an option to purchase their respective interest in the Joint
Use Facilities. Except as provided in Section 15.2 (Assignment), the option
may be exercised in the event a Participant offers to sell, or a Participant

accepts an offer to purchase, a Participant’s interest, in whole or in part, in
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the flow carrying capacity of the Joint Use Facilities or if this Agreement is

terminated.

The exercise ’pn'ce of the option shall be equal tc; the disposing Participant’s
prépo'rtionate share of the remaining balance of the amortized Joint Use
Facilities Cost, which share shall correspond fo that Participant’s percentage
interest in ﬂle Capacity of the Joint Use Facilities where the amortization is
calculated on a straight line basis over fifty (50) years. Atthe clgbtion of the
Participant‘éxercising the option, the price shall be paid either (2) in a lump
éum, or (b) in up to twelve (12) equal quarterly installments over three years
from the exercise of the option with interest at a rate equal to one hundred
fifty percent (150%) of the interest rate for 90 dayA Treasury bills, or (c) on
such other corﬁmcrcially reasonable terms as the Parties may agree. The

option may only be exercised by written notice to the other Participant.

17. CITY ASSUMPTION OF CONTROL

The City shall have the right, but not an obligation, to assume control from K-C of the operation

of the Joint Use Facilities by delivering written notice to K-C after occurrence of any of the

following events:

17.1 Emergency

The City's bona fide, good faith determination that an Emergency exists which could

result in significant damage to the Joint Use Facilities, the City's system connected to the

Joint Use Facilities, or to the environment. The City shall notify K-C, and K-C shail

reassume control as soon as reasonably practicable after cessation of the Emergency.
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17.2  Uncured Default

An uncured fnaterial default exists after the procedures in §13.2.

17.3 Repeated Defaults

Three or more undisputed notices of material default from City, with corresponding cures

by K-C, within a consecutive 12-month period. '

17.4 K—C Successor
Except as provided in Section 15.2 (Assigmnent’), K-C sells or leases the K~C.Mil‘1 or
Joint Use Facilities to a new entity or completes an acquisition, merger or other change of
ownership in K-C whereby K-C no longer owns the controlling interest for the K-C Mill
and Joint Use Facilities. "Controlling interest" means majori‘ty owner ofa corporation or

the sole managing partner or member of a partnership or limited liability cofnpany

17.5 Termination of Mill Use
The K-C site ceases to be used as a manufacturing facility and K-C or its successors or

assigns can no longer demonstrate its ability to perform its obligations hereunder.

18. INSURANCE

The PRT shall determipe the types, coverages, forms and amount of insurance to be carried on
the Facilities. K-C shall maintain such insurance. The City shall be endorsed as an additional
named insured in any policy insuring the Joint Use Facilities. If the Joint Use Facilities are
added to K-C’s insurance for the K-C Mill, and there is a resulting increase in K-C’s premium,

K-C may include the amount of any premium increase in the Annual O&M Budget.
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49. INDEMNITY
19.1  Each Participant shall to the extent permitted by law indemnify, hold harmless and
defend, at the election of the indemnitee, the other Participant from a.nd against all costs, losses,

- claims for démages, liaﬁilities and expenses, inc]uding but not limited to legal fees and court
costs, érising oﬁt of its negligent acts or omissions or willful misconduct related to the J ojnt Use.
Facilities or an uncured default under this Agreement. In the event of concurrent negligence,
each Participant shall be responsible to third parties for its allocable share of faul, and sﬁall
indemnify the other Participant for its share of any concurrent négligence.

19.2  If a Participant causes the combined discharge to exceed or violate any applicable water
quality'requirement, that Participant shall be responsible for the cost or corrective actions_,

| including the cost of any studies to identify or analyze the excess or violation. If such -e:gcess or
violation is caused by piping and cooling water flow control systems at K-C’s mill, K-C shall be

responsible for any fines, costs, corrective expenses, and remedies.

20. CONDITION SUBSEQUENT
The right of K-C to issue a notice to proceed to the construction contractor under Section 11.2,
and the obligation of the City to pay K-C prior to the Completion Date under Section 5.2, is
expressly conditioned on the issuance of water and sewer revenue bonds of the City to provide
funds for such payment, together with an opinion of Preston Gates & Ellis LLP, or other bond

- counsel, to the effect that such bonds issued for such purpose are valid and binding obligations of

the City payable from revenues of the City’s water and sewer system.
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21. MISCELLANEOUS PROVISIONS

21.1

21.2

21.3

21.4

Audit of Accounts

Ali.expcnses submitted to the City shall be squ ect to inspection, audit and copying by the
City or its audit representatives during normal K-C business hours. K-C shall retain all of
its rec;ords of Joint Use Facilities costs and exper;ses for not less than three years after

final acceptance of any contracts let or awarded for the Joint Use Facilities.

Severability
If any provisidn of this Agreement is held to be invalid, such invalidity shall not affect
any other provision hereunder; provided, however, the Participants shall negotiate in

good faith any amendments to this Agreement necessary to effect the Participants’ )

~ original intent.

Invoicing

Unless otherwise provided herein or as decided by the PRT, charges or expenses to be
paid by a Participant hereunder shall be invoicéd monthly, and such invoices shall be paid
within thirty days of receipt. In the event of a dispute, the receiving Participant shall pay
any undisputed portion of the invoice and the disputed portion shall be handled pursuant

to the §21.7 below.

Amendments
The parties may only amend this Agreement in writing, notwithstanding the authority
given the PRT under this Agreement to take certain actions and make certain adjustments

(e.g., to the schedule and adoption of the Annual O&M Budget).
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21.5 Cooperation

The parties agree to execute any documents that are reasonably required to effect the
terms of this Agreement and to provide each other such reasonable assistance as may be

requested and available to assure the timely and safe operation of the Joint Use Facilities.

'21.6 Notice

Any notice or other commumcatlons required or permltted by this Agreement shall be in

writing and shall be deemed properly given when personally dehvered to the PRT Lead

Representatlve or sent by: () first class mail, certified or reglstered postage prepaid, (b) a

recognized courier service; or (c) facsimile transmission w1th a confirmation of receipt
followed by first-class mail addressed as follows:
If to K-C:

Kimberly-Clark Corperation

2600 Federal Avenue

Everett, Washington 98201

Attention: Mill Manager

If to the City:
The City of Everett
3200 Cedar Street

Everett, Washington 98201
Attention: Director of Public Works

21.7 Dispute Resolution
21.7.1 Disputes shall be resolved by structured negotiation. If structured
negotiation fails to resolve the dispute, the dispute may be resolved by a

lawsuit in Snohomish County Superior Court under Washington law and
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21.7.2

21.7.3 =

21.7.4

proccdure Any time period stated herein may be modified by mutual

agreement of the Participants.

’Disputes that are not solved at a working level shall be referred to the PRT

for feview and recommendation. The PRT may engage outside experts and
fa(:iliiators to assist resolution of disputes and such expenseé shall be deemed
paﬂ of the Construction Budget or the Annual O&M Budget.

+ If the PRT does not resolve a dispute within thirty days (subj ect’ to extension
by the PRT), either PRT Representative may refer the dlspute to senior

rﬁanagement. Within ten (10) days after referral by the PRT, each

- Participant shall designate one senior manager with authority to resolve the

matter in dispute. . Upon request, the PRT Representatives shall provide the
senior management officials with one or more brief oral or written statement

identifying: (a) any material facts at issue (and agreed upon facts, if

.relevant); (b) any specific provisions of the Agreement at issue; (c) the basis

for their positions and the consequences if their position is not accepted; and
(d) any alternatives they wish to recommend for consideration. The senior
management officials may jointly retain consulting engineers or other
experts or facilitators to make recommendations to them, and any costs shall
be treated as part of the Construction Budget or Annual O&M Budget.

If the senior management ofﬁcials cannot reach agreement within twenty
(20) days of receiving a referral, they may either initiate: (a) a ten (10) day
cboling off period; and/or (b) voluntary non-binding mediation by a

mutually agreed-upon mediator. The Participants intend that any mediation
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21.8

process or any cooling off period followed by further negotiations be
completed within fifty (50) days of senior management officials receiving

the referral.

21.7.5 If the Participants are still unable to resolve the dispute, they may seek

judicial review in the Superior.Court,in Snohomish County under the laws of

the state of Washington.

,Inter'pre’tation

Unless the context clearly requires otherwise:

a.

b.

g.

“Any” L;:hall mean “if any” and does not assume a condition exists.
“Days” shall be counted in calendar days and shéll include weekends or holidays‘.,;_ .
“Include” means include but not limited to.

“May” is optional and permissive and does not 1mply a requirément.
“Parties” and “Participants” are synonymous.

“Shall” or “will” or “must” is mandatory.

Use of the singular shall include the plural and conversely.

Because the parties and their counsel negotiated this Agreement and exchanged drafts, no

one party was responsible for drafting the Agreement. Therefore, the parties agree that the

Agreement should not be construed for or against either party.

21.9

Eminent Domain and Police Power Not Restricted

This Agreement does not restrict or limit the City’s police powers or power of eminent

domain.
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21.10 No Third Party nghts

This Agreernent does not create any enforceable rights in any third partles OrT any causes

of action by third parties against the Participants.

21.11  No Partnership

This Agreement does not create any partnership or joint venture between the Parties, nor

does it create any agency relationship between them.

21.12  MOU Superseded

This Agreement supersedes the MOU.

29 DEFINITIONS

. The following definitions and usage shall apply to this Agreement and any Operations

Manual approved by the PRT.

Agreement Short title of this Port Gardner Bay Outfall Replacement
Agreement.
Additional Term Any five year period for which this Agfeemenl was automatically

renewed subsequent to the Initial Term.

Annpual Operations and Calendar year estimate of cost of operating and maintaining the

Maintenance Budget or Joint Use Facilities. It may include, but is not necessarily limited

Annual O&M Budget to, any of the following items: inspection and maintenance, repairs
and replacements, preventive maintenance, financial reserves,
performance review for the facilities, taxes directly and properly
chargcable to the operation and maintenance of the Joint Use
Facilities, insurance premiums, and the costs of testing and
monitoring that may be agreed to by the Participants or required by
government agencies.

Capacity The design flow carrying capacity for a volume of liquid through
‘ the Joint Use Facilities, measured in gallons per day and stipulated
to be at least sixty-four million gallons per day (64,000,000 gallons

per day).

City Effluent Sanitary sewage waste collected and treated by the City from
residential and commercial establishments, but excluding

§
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Class 10 Estimate

Completion Date

Construction Budget

Construction Contractors

Ecology

Emergency

Excess Capacity

Feasibility Report

Final Design

Initial Term

Joint Use Facilities

industrial or other wastes not treated in accordance with City
requirements, and shall include ground water and storm water
flows currently present within the City’s sewerage system..

An estimate of construction; engineering and development costs
that are represented by the design firm to be within ten percent
(10%) of the actual cost of the Joint Use Facilities.

June 1, 2004, unless extended by the Participants acting through
the PRT. .

" The total cost of constructing the Joint Use Facilities as determined
by the PRT based upon the construction contract submitted by K-C

to the PRT for review as may be updated during the course of

construction by the Participants acting through the PRT.

One or more qualified contractors or subcontractors, construction
managers, inspectors, or other consultants, vendors or contractors
employed by K-C to build the Joint Use Facilities.

The Washington State Department of Ecology or its successor
agency.

Any catastrophe, disaster, disorder, civil unrest, terrorist act,
military action or attack, or unanticipated event that interrupts or
threatens to interrupt the operation of the Joint Use Facilities.
Emergencies include, but are not limited to, public emergencies
such as a major earthquake in the Puget Sound area, and private
emergencies, such as a fire or industrial accident at the K-C Mill.-

The difference between a Participant’s share of Capacity of the
Joint Use Facilities and the maximum capacity actually used by the
Participant. -

The report and associated studies prepared under the MOU to
enable the Participants to decide whether to proceed with the Joint
Use Facilities, including, but not necessarily limited to, the third
revision of the Engineering Report prepared by CH2M Hill and
any subsequent revision or final report.

Detailed plans and specifications to construct the Joint Use
Facilities 2s an integrated system in compliance with all applicable

laws and regulations including, without limitation, plans,

drawings, specifications necessary to obtain competitive bids from
qualified, competent construction contractors.

The period ending fifty (50) years after the Completion Date.

The facilities generally described in this Agreement, starting from
where the effluent stream enters the K-C Mill to be combined with
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Joint Use Facilities Cost

K-C Mill
MOU

NPDES Permit

Operation

Operations Manual
Other Facilities

Qutfall

Participant

POTW

Preliminary Design

PRT Representatives

K-C effluent, including the conveyance line to the deep water
outfall and the outfall diffuser, pipelines, associated equipment,
appurtenances and fixtures constructed or purchased pursuant to
this Agreement

. All costs and expenses properly incurred for acquisition,

permitting, design and construction of the Joint Use Facilities,
provided such costs and expenses are fully documented to the City
and reasonably necessary for the design, permitting, acquisition, or
construction of the Joint Use Facilities, excluding, however, those
costs and expenses paid pursuant to the MOU and for ordinary

. mmntenance

K-C’s pulp and-paper mill in EQeTEﬁ, Washington.

The Memorandum of Understanding Port Gardner Outfall -

: Replacement Joint Use Facilities dated August 15, 1997.

The National Pollution Discharge elimination System permit
issued by the Washington Department of Ecology, or its successor
agency, required for operation of any facility that discharges
effluent to the waters of the Umted States or the State of

'_ Washmgton

The use of the Joint Use Facilities by the Participants after the

construction, initial testing and start-up period.

A document proposed by K-C to the PRT describing methods of
operation and maintenance and insurance coverages, as approved
by the PRT.

Any capital improvement that 1s not deﬁned as a Joint Use
Facility, including each Participant’s respective effluent transfer
facilities to the Joint Use Facilities.

" Depending on its use in context, either the existing Port Gardner

Bay Outfell owned and operated by K-C or that portion of the Joint
Use Facilities that extends into Port Gardner Bay, including the
diffuser section.

'K-C or the City or their approved SUCCESSOrs Or assigns.

Publicly Owned Treatment Works owned by the City of Everett,
Washington.

The Engineering Report that is part of the Feasibility Report. The
Engineering Report shall be considered a performance
specification that the PRT may change or modify.

One or more persons that represent each Participant on the PRT,
provided that each Participant has only one official representative

e
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to the PRT for the purposes of formal actions of the PRT
authorized by this Agreement.

PRT : The Joint Use Facilities management and policy oversight review
team appointed as initially provided in Paragraph 6 of the MOU
and continued under this Use Agreement. The Participants shall
act through the PRT in a manner more specifically defined
throughout this Agreement.

A

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS whereoﬂ the parties have executed this Agreement as of the day and year

first above written.

CITY OF EVERETT ~ KIMBERLY CLARK TISSUE COMPANY

By Q7é [i‘)ﬁéy

Mark Soine, City Attorney
ATTEST:

‘ \jﬁ 2721 /7 g

Sharen-Matks,City Clerk '\j)ﬁ?;‘L.L'L-—:‘I{_

THr feen ¢
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