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Attorneys for Plaintiffs Puget Soundkeeper Alliance, 

Columbia Riverkeeper, Spokane Riverkeeper, 

RE Sources for Sustainable Communities, Pacific Coast 

Federation of Fishermen’s Associations, and Institute 

for Fisheries Resources 

 

 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

 

PUGET SOUNDKEEPER ALLIANCE, 

COLUMBIA RIVERKEEPER, SPOKANE 

RIVERKEEPER, RE SOURCES FOR 

SUSTAINABLE COMMUNITIES, PACIFIC 

COAST FEDERATION OF FISHERMEN’S 

ASSOCIATIONS, and INSTITUTE FOR 

FISHERIES RESOURCES, 

 

    Plaintiffs, 

 

 v. 

 

UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY and GINA McCARTHY, 

Administrator, United States Environmental 

Protection Agency, 

 

    Defendants. 

___________________________________________ 
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 I, MATTHEW JAMES WARNING, hereby state and declare as follows: 

1. I currently reside in Seattle, Washington.  I was born in Dayton, Ohio, moved to 

Washington at the age of five, resided here from 1965-1981, lived out of the state from 1981-

1997, and have lived here since 1997. 

2. I have been a member of the Puget Soundkeeper Alliance since September 20, 

2013. 

3. I got my SCUBA certification with my father when I was 15 so we could dive in 

the Puget Sound and go spearfishing. 

4. When I was young, my brother and I also liked to pole-and-line fish for perch 

around docks when we sailed around the Sound (we had a sailboat and sometimes rented a 

motorboat for trips to the San Juan Islands) or around the railroad trestle in Steilacoom.  We also 

caught crabs with crab pots, collected oysters and dug butter clams.  My family still recounts 

(with nostalgia and humor) the time we accidentally set a Stewart Island dock alight while 

grilling freshly-collected oysters. 

5. I am an avid free-dive spearfisher and have actively spearfished on the Elliott Bay 

Marina breakwater during the last three lingcod seasons (late May through mid-June).  This year 

I was out of town when the lingcod season began, but I still managed to spearfish at this spot at 

least four times during the May 21st through June 15th season: June 1st, 9th, 15th and another 

time for which I do not have a clear recollection of the date.  I speared one lingcod each day (the 

legal limit), ranging in size from about 5 to 15 lbs. 

6. During this period, I also spearfished at Sucia Island on May 26th and 27th, at the 

Cone Islands on June 7th, and outside of Mats Mats Bay on approximately June 14, spearing one 

lingcod on each of these dates. 

7. In 2013, I also dove for crab north of the Mukilteo ferry terminal on July 1st, 

October 14th and two other times for which I don’t recall the dates.  In addition, I spearfished 
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outside of Neah Bay on March 16th and 17th and October 12th, the “season opener” and “season 

closer” outings for our spearfishing group, the Washington Freediving and Spearfishing 

Association, which we call the “Bottomsounders.” 

8. I eat approximately a quarter of the fish I spear and share the rest with friends and 

family.  We cooked the lingcod I speared at approximately five dinner parties hosted by me or 

friends.  This past year I also began hot smoking fish with a Swedish smoker my parents picked 

up in the 1970s.  The smoked fish was especially popular and I shared it with a number of 

friends—including one who was pregnant at the time—as well as my elderly parents, my siblings 

and their children and grandchildren. 

9. On May 29, 2013, I attended a public meeting at Town Hall Seattle to discuss the 

proposed cleanup of the Duwamish River (I keep my Catalina 27 sailboat at South Park Marina 

on the Duwamish).  There I met Chris Wilke of the Puget Soundkeeper Alliance (“PSA”) and 

spoke with him about the spearfishing I and other members of the Bottomsounders do on the 

Elliott Bay Marina breakwater.  He suggested that I submit a sample to him for testing.  PSA’s 

Legal Affairs Manager, Katelyn Kinn, picked up my sample and sent it to ALS Environmental of 

Kelso, Washington, a laboratory, she told me, that follows EPA-approved protocols.  On 

August 19th of this year, Ms. Kinn emailed me the results from ALS.  The results indicate that 

the fish from the Elliott Bay Marina that I was eating and sharing contained dangerous levels of 

toxins.  The ALS found heavy metals, most notably Arsenic, Copper, Mercury and Selenium, 

two types of PCBs (Aroclor 1254 and Aroclor 1260) and several types of flame retardants 

(PBDEs).  The report is attached as Exhibit A to this declaration. 

10. I estimate that I was eating approximately one and a half pounds of fish per month 

in the period leading up to the reports from the toxicity test on the fish I had speared.  By my 

calculation, that is a monthly fish consumption rate of approximately 680 grams and a daily fish 

consumption average of 22 grams.  Both because I enjoy eating fish and because I have been 
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made aware of the positive health effects of eating (healthy) fish, I try to keep up that 

consumption rate as long as my fish catch holds out.  After that, I often buy fish from the grocery 

store, with a preference for fish coming from this area, and, if I’m lucky, am given locally-caught 

salmon by friends. 

11. This year I also re-equipped myself to fish for salmon with my father.  I only 

managed to get in two sessions, though: once off the Les Davis pier in Tacoma, and another off 

Alki Point in West Seattle.  We were unsuccessful on both occasions, but hope to do better next 

year.  I have fairly strong forager inclinations and enjoy eating food that I gather myself from the 

region in which I live. 

12. I was devastated by the toxicity reports showing that the fish I had been eating 

and sharing with friends and family were laden with heavy metals, PCBs and flame retardants.  

Not only had I been putting my own health at risk, but also that of a good number of people to 

whom I am very close and whose well-being is very important to me. 

13. I was particularly concerned about my pregnant friend and her developing child, 

and sent her a text to tell her not to eat any more of the fish I had caught; I had stored much of 

my catch in her chest freezer and had encouraged her to take from it.  I immediately collected all 

of the remaining fish that I suspected of having come from Elliott Bay Marina breakwater and 

discarded it. 

14. I shared the lab results with our spearfishing group via email and was met with a 

tremendous amount of consternation, concern and disappointment.  We all agreed that we needed 

to suspend all spearfishing at our favorite local site.  Close to the homes of many of us, rich with 

marine life and a reliable source of lingcod in the abbreviated season, the Elliott Bay Marina 

breakwater had become a place that club members could spear fish after work or on weekends 

for an enjoyable and productive spearfishing session.  Now, my main concern became finding 

the appropriate agencies to lobby for the installation of signage on the shore and the breakwater 
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warning fishers not to consume fish from this spot. 

15. What we learned from the Elliott Bay Marina test results made me question 

consuming fish and shellfish from the Puget Sound and perhaps even from Neah Bay or other 

coastal waters in Washington.  I advocated for testing the crab we harvested in Mukilteo, the 

lingcod from the San Juan Islands and rockfish and lingcod from Neah Bay, but found that such 

testing would be prohibitively expensive.  Having watched the PBS documentary “Poisoned 

Waters” about Puget Sound and the Chesapeake Bay, it was just starting to hit home for me how 

poisoned our waters had become and how damaging that is to my and my friends’ way of life. 

16. I enjoy spearfishing a great deal and while I still look forward to spearfishing in 

the next lingcod season in Washington, it now comes with some hesitation because I am 

concerned for my health and for the health of my friends and family with whom I share my 

catch.  I plan to continue eating fish caught in Washington, but will probably do so less often, 

knowing what I do now about the risks of toxics, and I will no longer feel comfortable sharing 

my catch with friends and family. 

17. It is my understanding that Washington assumes its citizens consume 6.5 grams 

per day of fish.  I consume far more fish than that estimate. 

18. It is surprising to me that the U.S. Environmental Protection Agency and the 

Washington Department of Ecology have not put forth a more accurate fish consumption rate 

that would result in better protection for people who eat fish.  I thought I could assume the fish I 

caught to be safe, that either the state or federal government was regulating the health of its 

citizens who eat fish, but I have learned that this is simply not the case. 

19. Unless EPA issues an accurate fish consumption and accompanying health 

standards, Washington’s underprotective health standards will continue to harm my enjoyment of 

spearfishing, will cause me to reduce the amount of fish I eat, and will continue to put my health 

at risk along with the health of others when we eat fish caught in Washington.  This harm will 
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continue unless the Court requires EPA to issue an accurate fish consumption rate and health 

standards that are based on an accurate rate. 

 Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct to the best of my knowledge.  Executed this ______ day of January, 2014, in Seattle, 

Washington. 

 

______________________________ 

MATTHEW JAMES WARNING 
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