
March 23, 2015 

The Boeing Company 
P.O. Box 3707 
Seattle, WA 98124-2207 

BY EMAIL: swqs@ecy.wa.gov 

Cheryl Niemi 
Washington State Department of Ecology 
Water Quality Program 
P.O. Box 47600 
Olympia, WA 98504-7600 

Subject: Proposed Rule Making- Water Quality Standards for Surface 
Waters of the State of Washington 

Dear Ms. Niemi: 

The Boeing Company ("Boeing") appreciates the opportunity to submit comments on 
the Proposed Human Health Criteria and Implementation Tools Rule published on 
January 12, 2015. Boeing is committed to working with the Department of Ecology 
("the Department" or "Ecology") and other stakeholders to ·ensure that meaningful 
progress is made in developing an effective, efficient and sustainable means for 
achieving a cleaner environment and improved levels of human and environmental 
health. However, overall Boeing is concerned that setting an overly protective 
Human Health Criteria based on faulty assumptions regarding the fish consumption 
patterns of Washington residents will result in resources being expending that could 
otherwise be used for real and meaningful environmental improvements. 

EXECUTIVE SUMMARY 

After spending more than three years considering how to revise Washington's Human 
Health Criteria, the Department has now proposed a rule that the Department itself 
claims will require no changes in behavior, and therefore, will have neither benefits 
nor costs. Boeing is astonished to learn that the Department would undertake such a 
lengthy process only to propose extensive changes to the state's water quality 
standard that it contends will have no practical effect. Doing so is contrary to public 
policy, and violates the express requirements of RCW 34.05.328. 

Boeing is also concerned about the methodology used to develop the proposed 
Human Health Criteria. Use of a 175 g/day fish consumption rate is wholly 
unjustified and out of step with the rate used by the United States Environmental 
Protection Agency ("EPA") and virtually every other state in the nation. Contrary to 
the Department's claims, only a very small number of individuals, if any, consume 
fish at this rate throughout their lifetime. This fish consumption rate is also intended 
to reflect their total fish and shellfish consumption, rather than being limited to the 
amount of fish consumed that is actually raised and harvested in Washington's 
waters, and thus, could be affected by Washington's water quality. These errors are 
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compounded by failing to take into account different bioconcentration factors for 
different species consumed, as well as cooking and preparation methods that reduce 
an individual's exposure to toxic substances in fish. Use of such an unreasonable fish 
consumption rate results in proposed Human Health Criteria that are far more 
restrictive than necessary to protect Washington citizens. Although the Department 
has properly used a 10-5 cancer risk factor and a relative source contribution of 1.0 for 
non-carcinogens, the use of the 175 g/day fish consumption rate provides a level of 
risk protection far beyond that required by EPA or the Clean Water Act. Instead of 
taking this rather drastic approach that is not based in science Washington should 
adopt an incremental approach. Given the lack of strong statewide data, Washington 
should use a fish consumption rate consistent with national data to revise the human 
health criteria. This would allow Ecology an opportunity to collect sufficient data 
surrounding the fish consumption rates of both the general population and high 
consumers to develop a meaningful and scientifically sound fish consumption rate for 
the state of Washington. It could further revise the Human Health Criteria in the 
future if appropriate. 

In addition, the Department has failed to comply with the Administrative Procedures 
Act (APA) and the State Environmental Policy Act (SEPA). The cost-benefit 
analysis and least burdensome alternatives analysis required by the APA are both 
inadequate. The Draft Environmental Impact Statement is also inadequate, 
inconsistent with the Department's cost-benefit analysis, and fails to consider a 
reasonable range of alternatives. 

Boeing is likewise disappointed by the Department's proposed rule regarding 
compliance schedules and variances. Over the past three years, the Department has 
repeatedly expressed its intention to develop rules that would provide meaningful 
tools to allow the gradual implementation of more stringent water quality standards in 
a way that would be technologically and economically feasible. Although the 
proposed rule includes a few improvements, it provides little additional clarity or 
certainty for regulated entities. 

As a result, we are concerned that the proposed changes to the Human Health Criteria 
could drive hundreds of millions of dollars in costs to Boeing, disrupt our current 
operations, and severely limit our ability to expand future operations in Washington. 
Boeing will not be alone - other industries, municipalities, counties, and ultimately, 
taxpayers, will also be impacted. We believe our mutual investments must be 
predictable and targeted to achieve real improvements. We therefore urge the 
Department to carefully consider the impacts on the state's economy and quality of 
life before moving forward with a proposed rule that it has concluded will have no 
effect on water quality. 
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DETAILED COMMENTS 

I. Introduction 

Boeing is the world's largest aerospace company and the leading manufacturer of 
commercial jetliners and military aircraft. Formed in Washington almost a hundred 
years ago, Boeing continues to be a major source of innovation and economic activity 
in Washington State. Boeing employs more than 80,000 people in Washington. We 
build the 737, 737MAX, P-8, 747-8, 767, 777, 787 and KC-46 Tanker here, and are 
increasing production rates on all commercial airplane models. We will begin 
manufacturing the 777X here in 2016. In 2013, we paid more than $5 billion to over 
1,900 suppliers in Washington. Boeing and our employees also contributed nearly 
$50 million to local charitable organizations. 

We are committed to creating a cleaner future. Boeing continually challenges itself to 
produce more environmentally progressive products, while at the same time 
conserving energy and water, and eliminating waste. We are pioneering research into 
cleaner alternative fuels. We are improving the efficiency of the global air traffic 
management system to reduce the global carbon footprint of air travel. And we are 
investing in bold new technologies, including the 787, 737MAX and the 777X, to 
reduce our environmental footprint and create a brighter future. At the same time, we 
are operating in an increasingly competitive international market. Environmental 
stewardship and the cost of doing business are both important factors in our ability to 
compete. 

II. Human Health Criteria 

The Department has derived the revised Human Health Criteria in the proposed rule 
by using recognized formulas, and making factual assumptions or risk management 
decisions related to each factor in the formula. Although Boeing supports some of 
the risk management decisions made by Ecology as discussed below, the fish 
consumption rate Ecology has used is unjustifiably high and distorts the proposed 
Human Health Criteria in a way that makes them much more stringent than necessary 
to protect Washington citizens. 

A. Ecology used an inappropriate fish consumption rate to develop the 
proposed Human Health Criteria. 

Ecology's decision to use 175 g/day as the fish consumption rate to calculate the 
proposed Human Health Criteria is factually unsupported, and not necessary to 
protect Washington citizens. As explained in more detail below, this rate is as much 
as ten times higher than that used by EPA and by 48 other states. It reflects neither 
the typical fish consumption of Washington residents, nor even the typical 
consumption of tribal groups, Asian Pacific Islanders and subsistence fishers. 
Furthermore, it is a rate that is intended to include fish reared and harvested outside of 
Washington as well as anadromous species that spend much of their life outside of 
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Washington waters. This is inappropriate because the contaminant levels in these fish 
are not affected by the water quality standards that govern Washington waters. 1 

1. Ecology's proposal to base Human Health Criteria on a fish 
consumption rate of 175 g/day is out of step with the vast 
majority of regulatory authority in the United States. 

Ecology's proposal to base its Human Health Criteria on a fish consumption rate of 
175 g/day is out of step with regulatory decisions made by EPA and virtually every 
state in the nation. 

Washington's current Human Health Criteria are the result of EPA's promulgation of 
the National Toxics Rule in 1992. EPA based the National Toxics Rule on a fish 
consumption rate of 6.5 g/day, which reflected the average per-capita consumption 
rate of freshwater and estuarine fish for the U.S. population. 57 Fed. Reg. 60848, 
60863 (1992). Although EPA adopted the National Toxics Rule more than twenty 
years ago, EPA's fish consumption determinations have not changed drastically since 
then. In 2000, EPA increased its fish consumption rate to 17.5 g/day. EPA, 
Methodology for Deriving Ambient Water Quality Criteria for the Protection of 
Human Health 1-8 (Oct. 2000). Most recently, in 2014, EPA updated the fish 
consumption rate to 22 g/day. EPA, Human Health Ambient Water Quality Criteria: 
Draft 2014 Update (May 2014). Both EPA's 2000 and 2014 revision were based on 
national data and selection of the 901

h percentile fish consumption rate. In other 
words, 90% of the population eats less than 22 g/day of fish. 

The vast majority of states have developed Human Health Criteria using fish 
consumption rates similar to those used by EPA. Thirteen states continue to use 6.5 
g/day, and twenty-four states now use 17.5 g/day. See WDOE, Fish Consumption 
Rates Used in Human Health Criteria Calculations (Sept. 9, 2013). Although 
Oregon has recently adopted criteria based on 175 g/day, it is an outlier. All49 other 
states use fish consumption rates of less than 34 g/day. !d. In the rule package, the 
Department emphasizes that 175 g/day is an "endorsed value" because EPA recently 
approved Oregon's criteria, but that value has only been endorsed once. Much lower 
fish consumption rates have been endorsed 50 times as often, in EPA's own rules and 
the rules of every state other than Oregon. 

The Clean Water Act certainly does not require Washington to use such a high rate. 
In doing so, the Department has proposed criteria that are an order of magnitude more 
stringent than necessary to protect Washington citizens. For the reasons explained 
below, the use of 175 g/day is not supported by the facts or the research. 

1 Boeing attaches and incorporates by reference the comments it submitted previously regarding the 
Fish Consumption Rates: Technical Support Document, which discuss these and other issues in more 
detail. 
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2. The proposed fish consumption rate of 175 g/day does not 
reflect the fish consumption patterns of Washington residents. 

The Department proposes to revise the state's Human Health Criteria based upon a 
fish consumption rate that does not reflect the fish consumption patterns of 
Washington residents. In fact, the Department declined to conduct a fish 
consumption survey of Washington's population, which would have provided a 
scientifically supported basis for its fish consumption rate assumptions. Ecology 
refused to undertake the necessary research despite repeated requests from 
stakeholders, and despite guidance from EPA to base its criteria on state-specific 
data. 2 

Ecology also decided to use this fish consumption rate assumption despite available 
data demonstrating that the vast majority of Washington residents eat far less than 
175 g/day of fish. The data indicates that many Washington residents do not 
regularly eat fish. Having failed to conduct a fish consumption survey in 
Washington, the Department is unable to pinpoint the number of people who eat fish 
with any precision. According to Ecology, however, somewhere between 25% and 
73% of Washington residents do not eat fish on a regular basis. WDOE, Fish 
Consumption Rates: Technical Support Document 12 (Jan. 2013) (hereafter "FCR 
TSD"). By comparison, EPA estimates that 72% of the U.S. adult population does 
not regularly eat fish. FCR TSD at 13. Despite being aware of this significant 
segment of the state's population that does not eat fish, Ecology focuses solei y on 
regular fish consumers when discussing fish consumption data. This misleads the 
public and creates a consistent bias suggesting a higher level of fish consumption than 
in fact exists. 

In the absence of state-specific data, the Department must consider the extensive peer 
reviewed national data that is available. This data indicates that the vast majority of 
people eat far less than 175 g/day of fish. Data from the National Health and 
Nutrition Examination Survey (NHANES), analyzed using the National Cancer 
Institute methodology indicates that the 501

h percentile of fish consumers (which 
ignores the 72% of the population that do not eat fish regularly) eat only 12.7 g/day of 
fish, and the 90th percentile eat only 56.6 g/day. FCR TSD at 43-44. When all 
residents are considered, EPA estimates that the 90th percentile fish consumption rate 
is only 17.5 g/day. FCR TSD at 100. 

As recently as 2013, EPA emphasized that a fish consumption rate representing the 
90th percentile of the general population is appropriately used for setting Human 
Health Criteria under the Clean Water Act. EPA, Human Health Ambient Water 

2 In the absence of adequate state-specific data, Washington should instead use a fish consumption rate 
consistent with the analysis and data relied upon by EPA and other states. Washington could then 
collect data concerning the fish consumption habits of both the general population and high consumers 
to determine a scientifically defensible fish consumption rate for the State and make revisions to the 
Human Health Criteria in the future if necessary. 

5



Quality Criteria and Fish Consumption Rates: Frequently Asked Questions (Jan. 18, 
2013). Despite this guidance, the Department proposes to use a 175 g/day fish 
consumption rate, which is higher than EPA's estimate of the fish consumption rate 
of the 99.9th percentile of the entire United States population. See FCR TSD at 2, 
100. 

It is important to keep in mind that the Human Health Criteria are calculated 
assuming consistent consumption over a 70-year lifespan. The Department is, 
therefore, assuming that individuals consume an average of 175 grams of fish every 
day of their life. Again, the available data cited by both EPA and the Department 
indicate that virtually no one eats that much fish. The Department's assumption is 
therefore arbitrary and capricious. 

The Department, nonetheless, seems content to ignore the vast majority of the state's 
residents, and instead focus on protecting a small number of statistical outliers who 
reported consuming an extraordinary amount of fish during the short sampling 
periods of fish surveys focused on small groups of Washington residents. The 
Department acknowledges that "[h]igh fish consumers make up a relatively small 
portion of the whole population, and may represent extreme upper percentiles in a 
distribution that includes both consumers and non-consumers of fish." FCR TSD at 
84. 

The Department now claims that it has decided to use a fish consumption rate of 175 
g/day to calculate the revised Human Health Criteria because it "reflects average 
values of highly-exposed populations that consume fish and shellfish in Washington." 
Cost-Benefit Analysis at 22. The Department does not reference any study that 
supports this claim. Moreover, it is contradicted by the data that the Department 
previously presented in the Technical Support Document. After analyzing regional 
survey data from tribes and Asian-Pacific Islanders in that document, the Department 
had previously concluded that the surveyed tribal members averaged consumption 
between 60 and 80 grams of fish per day, and that the average consumption of Asian
Pacific Islanders and recreational anglers fell within the same range. FCR TSD at 75. 

According to Ecology's report, the average fish consumption levels reflected in these 
surveys of tribal members living on or near reservations in Washington are much 
lower than 175 g/day. The 501h percentile rate in the CRITFC survey was 40.5 g/day, 
in the Tulalip survey 44.5 g/day, and in the Squaxin survey 44.5 g/day. FCR TSD at 
48, 55-56. These median values were for consumers only, so the average rate of all 
survey participants would be even lower. Only the Suquamish survey had a 50th 
percentile rate anywhere near the 175 g/day used by Ecology. The median value in 
the Suquamish survey was 132 g/day. /d. at 61. The 175 g/day rate actually exceeds 
the 90th percentile value for the largest of these surveys, the CRITFC survey, and is 
not far from the 90th percentile values for most of the others. /d. at 48-61. 
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When speaking of high fish consumers, the Department has generally avoided 
providing population data, and as a result has likely misled the public into thinking 
that the 175 g/day fish consumption rate reflect the consumption patterns of all 
Washington residents of Native American heritage. In fact, the fish consumption 
surveys upon which Ecology relies focus on small groups of tribal members that live 
on or near reservations, and Ecology has focused on the highest fish consumers in 
those small groups. Collectively, the populations addressed in the tribal surveys 
referenced in Ecology's Technical Support Document total fewer than 22,000 feople, 
which means fewer than 2,200 people consume fish at rates at or above the 90t 1 

percentile level. In other words, in a state with a population exceeding 7 million 
people,3 the Department appears to be basing its proposed Human Health Criteria on 
the consumption patterns of a remarkably small number of people. 

The Department also refers to Asian-Pacific Islanders as high consumers. The 
referenced survey from King County reported median fish consumption levels of only 
about 78 g/day. FCR TSD at 65. However, when EPA analyzed that survey data 
more closely, it ultimately concluded that the 95th percentile fish consumption rate 
was only 57.1 g/day. !d. at 67. 

Collectively, the data presented by Ecology provide no support for the Department's 
claim that 175 g/day represents the average consumption rate of high consuming 
populations in Washington. The data indicates that average rates are much lower. 
Even if it were reasonable to base state-wide policy upon the consumption patterns of 
relatively small groups of people who consume extraordinary amounts of fish, 
Ecology's claim that 17 5 g/day is the average consumption rate of these groups is 
clearly arbitrary and capricious. 

3. The proposed use of a 175 g/day fish consumption rate fails to 
take into account the source of the fish consumed by 
Washington residents. 

The Department's discussion of fish consumption rates also consistent! y ignores the 
source of the fish consumed by Washington residents. The Human Health Criteria 
applied to Washington waters only have the potential of affecting the concentrations 
of pollutants in fish that reside in Washington waters. The consumption of fish raised 
in other geographic locations has no relevance to the policy decisions surrounding 
Washington's water quality standards. 

Without explanation, the Department has decided to base its Human Health Criteria 
on a fish consumption rate that includes all fish, whether caught locally or from other 
sources. See Cost-Benefit Analysis at 22. Significantly, the Department's approach is 
contrary to the approach historically used by EPA, which has used a rate that 
excludes marine species. See, e.g. 57 Fed. Reg. at 60863. 

3 U.S. Census Bureau, State & County Quick Facts at 
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Including non-Washington fish in the fish consumption rate, significantly increases 
the rate without any justification. There was likely a time in Washington's history 
when most fish consumed in Washington were raised and harvested in Washington 
waters. That is no longer the case. Fresh, frozen, smoked and canned seafood from 
all over the world is easily purchased in local fish markets, grocery stores and 
restaurants. In Washington, Pacific salmon is the most commonly consumed fish, 
and much of it comes from Alaskan waters. Washington residents commonly 
consume halibut and crab from Alaska, trout from Idaho, mussels and oysters from 
Oregon, and a wide variety of fish and seafood from elsewhere in the U.S. and the 
world. Indeed, a relatively small portion of the fish and seafood available in most 
markets, groceries and restaurants is raised and harvested in Washington waters. 

The previous section referenced Ecology's conclusion that the average member of 
high consuming populations consume between 60 and 80 g/day of fish. FCR TSD at 
75. The Department has provided different estimates about the amount of this fish 
that is raised and harvested in Washington waters. Ecology has previously claimed 
that between 46.5 and 67.25 percent of the fish consumed by state tribal populations 
is likely to be local. WDOE, Draft Preliminary Cost-Benefit Analysis and Least
Burdensome Alternative Analysis 42 (2014). Applying those percentages suggests 
that the average consumption of local fish by high consuming populations would be 
only 27.9 to 50 g/day. In the Technical Support Document, however, Ecology states 
that the average member of these subpopulations consumes 55 to 60 g/day of local 
fish. FCR TSD at 76. No data are presented to support this claim. Even the higher 
estimates are only a third of the fish consumption rate the Department has used to 
calculate the proposed Human Health Criteria. The Department's decision to ignore 
the distinction between local and imported fish compounds the arbitrary and 
capricious nature of its decision to use 175 g/day as the fish consumption rate for 
developing the state's new Human Health Criteria. 

4. The proposed use of a 175 g/day fish consumption rate is 
improperly based upon data indicating significant 
consumption of salmon and other anadromous fish. 

The Department's use of a 17 5 g/day fish consumption rate is also arbitrary and 
capricious because a significant portion of that rate is associated with the 
consumption of salmon and other anadromous fish. Even anadromous fish that are 
harvested locally do not spend most of their lifespan in Washington waters. The 
majority of their tissue mass gain is, in fact, outside Washington waters. For the same 
reason that imported fish should be excluded from the fish consumption rate used to 
calculate Washington's Human Health Criteria, salmon and other anadromous species 
should be excluded. 

The Department's decision to include salmon and anadromous fish in the fish 
consumption rate is out of step with accepted practice. EPA has long excluded 
Pacific salmon from the national default consumption rate because they are harvested 

8



from marine environments. EPA, Technical Support Document for Action on State of 
Oregon's New and Revised Human Health Water Quality Criteria for Taxies 48 (June 
1, 2010). EPA excluded salmon when it evaluated fish consumption rates among 
Asian-Pacific Islanders in King County. FCR TSD at 67-69. Similarly, in the 
sediment clean up context, EPA's tribal framework does not include salmon in the 
consumption rates of the Tulalip Tribes or Suquamish Tribe for risk-based decision 
making at Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA) sites.4 

The Department's decision to include salmon consumption in its calculation results in 
Human Health Criteria that are much more stringent than necessary. Salmon is the 
most frequently consumed fin fish in Washington. FCR TSD at C-3. For some of the 
subpopulations upon which the Department bases its 175 g/day fish consumption rate 
assumption, salmon makes up 25-50% of the fish consumed. /d. at C-4. On this basis 
alone, the proposed Human Health Criteria may be as much as twice as stringent as 
necessary to protect Washington residents. 

B. Ecology has based Human Health Criteria on factors that 
substantially overstate exposure to pollutants through fish 
consumption in Washington. 

1. Ecology's failure to distinguish between the types of fish and 
shellfish consumption in Washington results in significantly 
overstating potential exposure to pollutants through fish 
consumption. 

Ecology's decision to group together the consumption of all fish and shellfish in 
determining Human Health Criteria exacerbates the arbitrariness of relying upon high 
fish consumption rates. Ecology has acknowledged the importance of understanding 
the type of fish consumed in order to characterize risks presented because different 
fish may have different contaminant levels. See FCR TSD at 34. In fact, the type of 
fish or shellfish can make a significant difference in the lipid content of the organism 
and the application of bioconcentration factors (BCFs) used to develop human health 
criteria. 

Bioaccumulation differs substantially across species. Mean whole-body 
concentrations of PCBs found in different fish and shellfish species from non-urban 
locations in Puget Sound vary by 47-fold. See Windward Environmental, 
Supplemental remedial investigation report. East Waterway Operable Unit 
supplemental remedial investigation/feasibility study (2012). Mean concentrations 

4 EPA, Framework for selecting and using tribal fish and shellfish consumption rates for risk-based 
decision making at CERCLA and RCRA cleanup sites in Puget Sound and the Strait of Georgia 
(2007). 
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sampled varied by over eight-fold across, with Dungeness crab and clams having 
much lower levels than Rockfish species. !d. 

Accordingly, PCB bioconcentration factor estimates vary widely across species. For 
hydrophobic organics, which tend to accumulate in lipids, bioaccumulation is 
substantially impacted by the lipid fraction of the organism, which is highly variable 
across species. The BCFs used by EPA assume 3% lipid concentration. 57 Fed. Reg. 
60848, 60863 ( 1992). This may be reasonable for finfish, but lipid concentrations in 
shellfish tend to be much lower. Given that the surveys of tribal and Asian Pacific 
Islanders on which the Department has focused show significant portions of shellfish 
consumption, the combination of the 175 g/day fish consumption rate assumption and 
the bioconcentration factors used significantly overstate the risk presented by fish 
consumption in Washington, and resulted in the proposed unduly stringent Human 
Health Criteria. 

2. The proposed use of a 175 g/day fish consumption rate fails to 
take into account information about different cooking and 
preparation techniques. 

The Department has also failed to take into account how cooking and preparation 
methods can effect exposure, making Ecology's Human Health Criteria unduly 
stringent. Ecology acknowledges that cooking and preparation methods may 
significantly affect exposure. See FCR TSD at 82. Some preparation and cooking 
methods may dramatically decrease concentrations of some chemicals, particularly 
hydrophobic chemicals such as PCBs. For example, the concentrations of PCBs in 
raw fillet tissue have been shown to decrease by approximately 50% through the 
removal of the skin (EPA 2000a). Cooking may also reduce PCB concentrations in 
tissue, in some cases by as much as 87%, depending on the cooking method (Wilson 
et al. 1998). Preparation methods such as skin removal and filleting are practices that 
the Washington Department of Health recommends to reduce chemical exposures. Of 
course, many of these recommendations are already common practice for consumers 
based on their consumption preferences. Although these preferences may differ 
among different population subgroups, the API and tribal studies indicate that most 
fish and shellfish consumed undergo some preparation (e.g., filleting, trimming) and 
some sort of cooking prior to consumption. Ecology has nonetheless failed to take 
cooking and preparation methods into account, and by doing so, overstates exposure 
from fish consumption. 

C. Ecology's proposal to use the 10"5 cancer risk level is fully protective 
of Washington residents. 

Ecology properly uses a 1 in 100,000 (10-5
) cancer risk level in calculating the 

Human Health Criteria for carcinogenic substances. EPA has long held that the 
selection of a cancer risk level is a risk management decision appropriately made by 
each State. 57 Fed. Reg. 60848, 60884 (1992). 
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Ecology's approach is consistent with EPA's long-standing position and guidance. 
"EPA's Office of Water's guidance to the States has consistently reflected the 
Agency's policy of accepting cancer risk policies from the States in the range of 10-6 

to 10-4
." 57 Fed. Reg. at 60864. When EPA promulgated the National Taxies Rule, 

it gave states the option of adopting Human Health Criteria based on a 1 in 1,000,000 
(1 o-6

) or 1 in 100,000 (1 o-5
) risk level, explaining that either risk level is consistent 

with the Clean Water Act's requirements. !d. 

In 2000, EPA reiterated the flexibility of states to utilize a 10-5 cancer risk level. 
EPA, Methodology for Deriving Ambient Water Quality Criteria for the Protection of 
Human Health 1-12 (Oct. 2000). "Adoption of a 10-6 or 10-5 risk level, both of which 
States and authorized Tribes have chosen in adopting water quality standards to date, 
represents a generally acceptable risk management decision, and EPA intends to 
continue providing this flexibility to States and Tribes." !d. at 2-6. 

In 2013, EPA again reaffirmed that states could use either 10-5 or 10-6 cancer risk 
levels so long as the risks presented to sensitive subpopulations did not exceed 10-4

. 

See EPA, Hwnan Health Ambient Water Quality Criteria and Fish Consumption 
Rates: Frequently Asked Questions (Jan. 18, 2013). Consistent with EPA's 
recommendation, more than a dozen states have calculated Human Health Criteria 
based on a 10-5 risk level. See WDOE, Risk Levels Used in Human Health Criteria 
(2013). 

When the 175 g/day fish consumption rate is combined with the 10-5 risk level, the 
Department's proposal is actually far more protective of both the general population 
and high fish consumers than EPA has interpreted the Clean Water Act to require. In 
order to achieve the 10-5 risk level for 90% of the population, a fish consumption rate 
of no higher than 17.5 g/day (the 901

h percentile) could be combined with the 10-5 risk 
level. By combining 175 g/day with the 10-5 risk level, the Department is effectively 
reducing the risk level for 90% of Washington residents to no more than 1 in 
1 ,000,000. In other words, the Department is proposing Human Health Criteria that 
are 10 times more protective than necessary to meet the requirements of the Clean 
Water Act. 

The Department's proposal is also much more protective of high fish consumers than 
the 1 o-4 risk level recommended by EPA. In order to achieve the 1 o-4 risk level for 
the average member of the subgroups Ecology identified, a fish consumption rate of 
between 40 and 80 g/day (the averages in the tribal and API surveys relied upon by 
Ecology) could be combined with a 10-4 risk level. By combining 175 g/d with a 10-5 

risk level, the Department is proposing Human Health Criteria that are roughly 20-40 
times more protective than necessary to meet the requirements of the Clean Water 
Act. 

Another way of looking at it is to say that, by using a 175 g/day fish consumption rate 
and a 1 o-5 cancer risk level, the Department has calculated Human Health Criteria that 
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would allow an individual to eat 1750 grams (approximately 3.75 pounds) of fish 
every day for 70 years of his or her life without being exposed to more than a 1 in 
10,000 (10-4

) additional cancer risk.5 None of the data presented by Ecology 
indicates that any Washington resident, including the high fish consumers, 
consistently consumes such an extraordinary amount of fish. 

Accordingly, not only is Ecology's use of the 10-5 risk factor fully justified, but the 
combination of this risk factor with the 175 g/day fish consumption rate provides far 
more protection than the Clean Water Act requires. 

D. Ecology properly used 1.0 as the Relative Source Contribution to 
develop the Human Health Criteria of non-carcinogens. 

Boeing supports Ecology's use of 1.0 as the Relative Source Contribution or "RSC" 
to calculate the Human Health Criteria for non-carcinogens. The Department fully 
explains its rationale for this policy judgment and risk management decision in its 
rulemaking documents. Although EPA has recently begun recommending the use of 
0.2 as a default RSC value, Ecology has properly declined to follow EPA's 
recommendation for several reasons. 

First, the Clean Water Act does not require a state to use any particular RSC value. 
Indeed, the Clean Water Act never mentions a "relative source contribution" or 
requires a state to use any particular methodology to develop water quality standards 
in general, or Human Health Criteria in particular. 

Second, EPA's recent recommendation does not have the binding power of law. EPA 
has not formally promulgated regulations requiring states to use any particular RSC 
value. Without going through the rulemaking process required to promulgate binding 
regulations, EPA cannot impose its opinions on the states. Indeed, in this case, EPA 
has not even consistently held the same view about RSC values. In 1992, it adopted 
the National Toxics Rule focused solely on surface water exposure, effectively using 
a RSC value of 1.0. 57 Fed. Reg. 60848, 60862-63 (1992). EPA's guidance 
continued to follow that approach in 2012. See EPA, Water Quality Standard 
Handbook§ 3.1.3 (2d Ed. 2012). Now it has switched to 0.2, but provides no reason 

5 EPA has provided a similar explanation for Human Health Criteria calculated using 17.5 g/day for the 
fish consumption rate and 10-6 for the cancer risk factor: "For a criterion derived on the basis of a 
cancer risk level of 10-6

, individuals consuming up to 10 times the assumed fish intake rate would not 
exceed a 10-5 risk level. Similarly, individuals consuming up to 100 times the assumed rate would not 
exceed a 10-.J risk level. Thus, for a criterion based on EPA's default fish intake rate (17.5 grn/day) and 
a risk level of 10-6

, those consuming a pound per day (i.e., 454 grams/day) would potentially 
experience between a 10-5 and a 10-.J risk level (closer to a 10-5 risk level). (Note: Fish consumers of up 
to 1,750 g/day would not exceed the 10-.J risk level.) If a criterion were based on high-end intake rates 
and the relative risk of 10-6

, then an average fish consumer would be protected at a cancer risk level of 
approximately 10-8

." EPA, Methodology for Deriving Ambient Water Quality Criteria for the 
Protection of Human Health 2-7 (Oct. 2000). 
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or support for the notion that the Clean Water Act requires states to utilize any 
particular value. 

Third, EPA's recommendation assumes that the exposure to these pollutants through 
the consumption of marine fish species has not been included in the fish consumption 
rate. See EPA, Human Health Antbient Water Quality Criteria: Draft 2014 Update 
(May 2014); EPA, Human Health Ambient Water Quality Criteria and Fish 
Consumption Rates: Frequently Asked Questions (2013). As explained above, unlike 
EPA, the Department has not excluded marine species from its fish consumption rate. 
Adopting a lower RSC in order to take exposure from these species into account 
would double count those exposures, which in any event are beyond the regulatory 
jurisdiction of the Department's Human Health Criteria. See Oregon Department of 
Environmental Quality, Human Health Criteria Issue Paper: Taxies Rulemaking at 
14 (May 24, 2011).6 

III. Human Health Criteria for Specific Parameters 

Although the Department has the same general approach to develop Human Health 
Criteria for most of the toxic pollutants covered by this rulemaking, the Department 
has used a different approach for determining criteria for a few pollutants. As 
explained more specifically below, the proposed criteria for PCBs and arsenic are 
consistent with the Clean Water Act. 

A. PCBs 

Boeing supports Ecology's retention of the current criteria for PCBs. The 
Department calculated a Human Health Criteria value using a cancer risk factor that 
was based on the toxicity factors that the Washington Department of Health uses for 
fish advisories, which uses a cancer risk factor of 4.0 x 10-5

, or four additional cancers 
in 100,000, and the inputs used to calculate other criteria, including the 175 g/day fish 
consumption rate. This would have resulted in a Human Health Criteria that was less 
stringent than the existing Human Health Criteria. Instead, Washington made the risk 
management decision to retain the existing Human Health Criteria. 

Risk management, and the appropriate level of risk protection, are fundamentally 
state policy decisions under the Clean Water Act. 57 Fed. Reg. 60848, 60884 (1992). 
EPA has previously acknowledged that states have the flexibility under the Clean 
Water Act to use different risk levels for different substances. !d. at 60864. In fact, 
other states have used different risk levels to calculate Human Health Criteria for 
different pollutants. See, e.g., Oregon DEQ, Human Health Criteria Issue Paper: 
Taxies Rulemaking at 14. Ecology's approach is reasonable and fully consistent with 
the Clean Water Act. 

6 Available at: 
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B. Arsenic 

Boeing supports the Department's proposed Human Health Criteria for arsenic of 10 
ug/L. This criteria corresponds to the maximum contamination level established to 
protect public health under the Safe Drinking Water Act. Almost half of the states in 
the country have proposed this criteria for arsenic, and in each case, they have 
received EPA's approval. See DEIS at 21. Ecology's approach is reasonable, 
consistent with regulation under the other regulatory statutes, and fully compliant 
with the Clean Water Act. 

IV. Ecology has failed to provide an adequate justification for the proposed 
rule, in violation of RCW 34.05.328. 

In Ecology's rule proposal packet, the Department repeatedly states that its purpose in 
proposing revised Human Health Criteria for toxic substances is to protect people 
who drink surface water and consume fish from Washington waters. Yet, the 
Department also claims that the new Human Health Criteria will have no effect on 
water quality, and will provide no more protection for Washington citizens than 
existing standards. After spending more than three years developing the revised 
Human Health Criteria, the Department has concluded that it is unable to identify any 
benefits from the proposed rule. See, e.g., WDOE, Preliminary Cost-Benefit and 
Least-Burdensorne Alternative Analyses 49 (Jan. 2015) (hereafter "Cost-Benefit 
Analysis"). Remarkably, Ecology proposes to adopt the rule nonetheless. The 
Department has failed to justify the proposed rule, and as a result, its adoption would 
violate RCW 34.05.328, which requires Ecology to develop a rule that has greater 
benefits than costs and is the least burdensome alternative option for regulated entities 
in the state of Washington. 

A. Ecology has failed to demonstrate that the probable benefits of the 
rule are greater than its probable costs, as required by RCW 
34.05.328(1)( d). 

RCW 34.05.328(l)(d) requires an agency adopting a significant legislative rule to 
"[d]etermine the probable benefits of the rule are greater than its probable costs." 
Washington Laws 1995 ch. 403, § 201. The Washington Legislature adopted this 
requirement as part of the Regulatory Reform Act of 1995. In doing so, the 
Legislature found that "Washington's regulatory system must not impose excessive, 
unreasonable or unnecessary obligations; to do so serves only to discredit 
government, makes enforcement of essential regulations more difficult, and 
detrimentally affects the economy of the state and the well-being of our citizens." !d. 
§ l(l)(d). The proposed rule would violate RCW 34.05.328(1)(d) because Ecology 
has concluded that the proposed Human Health Criteria will have neither costs nor 
benefits. 

In an attempt to comply with this statutory requirement, the Department published the 
Cost-Benefit Analysis as part of the rule proposal package. This document is 
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remarkable in that it claims that the proposal to revise the Human Health Criteria for 
96 toxic substances will have absolutely no effect. It will require no changes in 
behavior, and therefore, have no costs and no benefits. On its face, the document 
demonstrates that the proposed rule violates RCW 34.05.328(1)(d). 

In the Cost-Benefit Analysis, the Department claims to have analyzed every 
waterbody, every NPDES permit, and every TMDL, and concluded that the proposed 
Human Health Criteria would not require any changes in behavior. The Cost-Benefit 
Analysis concludes that the proposal will have "[n]o impact to existing dischargers 
and cleanup sites." Cost-Benefit Analysis at vii; see also id. at 41, 45. Likewise, it 
will have "[n]o impact to future dischargers and cleanup sites." Cost-Benefit Analysis 
at vii; see also id. at 42, 46. Of course, if the rule will require no changes in behavior, 
it will necessarily have no effect on water quality and no benefit to the environment 
or public health. As the Department concedes, "given that the affected entity 
identification process discussed in the cost-identification chapter (Chapter 5) 
indicated and concluded that under existing methods and data, no dischargers or 
cleanup sites would need to change behavior under the proposed rule, we 
correspondingly cannot identify or estimate benefits coming from any change in 
behavior." !d. at 49. 

The Cost-Benefit Analysis also considers what it describes as the "hypothetical" 
scenario that future testing methodologies may lower detection levels. Future 
improvements in test methods combined with the revised Human Health Criteria 
could result in much more stringent limitations on dischargers that would require 
changes in behavior. The Department found this scenario to be so speculative, 
however, that it was "unable to quantify costs" and "unable to quantify benefits." !d. 
at viii; see also id. at 53-56. 

The Department summarizes its conclusions as follows: 

[T]here are no behavior changes that result in costs or benefits given current 
practices, approved methods, and data, so the entities described in this chapter 
are only prospectively impacted under a hypothetical future data scenario 
(including currently unapproved methods) that is discussed in Chapter 7. 

Cost-Benefit Analysis at 29.7 It is clear that the proposed revisions to Human Health 
Criteria would violate RCW 34.05.328(1)(d) because even the rule's proponent, 
Ecology, is unable to explain why its benefits would exceed its costs. The analysis 
also summarily dismisses the fact that test methods will become more sensitive over 

7 Inexplicably, the Cost-Benefit Analysis nonetheless concludes by stating that "Ecology believes the 
likely qualitative and quantitative benefits of the rule exceed its likely costs." This conclusion is 
contradicted by the analysis presented in the document. Indeed, it appears to be a holdover from an 
earlier draft in which the Department unpersuasively tried to argue that there would be no costs but 
many benefits associated with the rule. 
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time resulting in the potential for additional and more stringent permit limits being 
imposed, despite past history to the contrary. 

B. Ecology has failed to demonstrate that the rule is the least 
burdensome alternative, as required by RCW 34.05.328(1)(e). 

RCW 34.05.328(1)(e) requires that any significant legislative rule be "the least 
burdensome alternative for those required to comply with it that will achieve the 
general goals and specific objectives" identified by the agency. Like the requirement 
to balance costs and benefits, the Legislature enacted this requirement as part of the 
Regulatory Reform Act of 1995. The Legislature wanted to ensure that agencies 
developed regulations thoughtfully and avoided unnecessary burdens on the regulated 
community and state economy. Ecology's proposed revisions to the Human Health 
Criteria fail to comply with this requirement as well. 

Ecology's objective in proposing the new Human Health Criteria is to protect public 
health. The Department has articulated this in several different ways: 

• "To retain and secure high quality for all waters of the state." Cost-Benefit 
Analysis at 65. 

• "To protect the public health or welfare, enhance the quality of the water, 
taking into consideration their use and value for public water supplies, 
propagation of fish and wildlife, recreational purposes, and agricultural, 
industrial and other purposes." /d. 

• "[T]o adopt human health criteria for the state of Washington that protect 
people who consume fish and shellfish in waters regulated by Ecology." 
WDOE, Draft Enviromnental Impact Statement 1 (Jan. 2015) (hereinafter 
"DE/S"). 

• "[T]o protect people that drink surface water and consume fish and shellfish 
from Washington State waters." DEIS at 7. 

The Department boldly concludes, without explanation, that "the proposed rule 
represents the least burdensome alternative of possible rule contents meeting these 
goals and objectives." Cost-Benefit Analysis at 67. As explained above, however, 
the Department has claimed that proposed revisions to the Human Health Criteria will 
have no effect on water quality. According to the Department's own analysis, they 
will be no more effective at protecting public health than the existing Human Health 
Criteria. The criteria are more stringent than existing criteria, and therefore, more 
burdensome in theory. Even if Ecology were correct that they will not require any 
changes of behavior by existing or future dischargers, the analysis required to verify 
that existing and future dischargers do not have the potential to exceed the more 
stringent standards will make the proposed criteria more burdensome than the 
existing criteria. The proposed rule, therefore, violates RCW 34.05.328(1)(e). 
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V. Ecology's proposed rule is based upon a faulty cost-benefit analysis because 
the Department fails to present the underlying analysis necessary to 
support its conclusions. 

The Department's Cost-Benefit Analysis concludes that the proposed Human Health 
Criteria will not require any changes in behavior, and therefore, will have no benefits 
or costs. As discussed above, if this is the case, the proposed rule is entirely 
unjustified and the Department should not (and cannot legally) go forward with its 
promulgation. 

In order to serve its purpose under RCW 34.05.328, a cost-benefit analysis must 
provide a credible assessment of a proposed rule's costs and benefits, and the 
assessment must be explained clearly and with sufficient detail to allow the public to 
understand it and provide meaningful comment. As the Washington Legislature has 
found, "[m]embers of the public affected by administrative rules must have the 
opportunity for a meaningful role in their development; the bases for agency action 
must be legitimate and clearly articulated." Washington Laws ch. 403, §1 (1995). In 
this case, the Cost-Benefit Analysis fails to clearly articulate the bases for its 
assessment, or relies upon assumptions that are unsupported in the document. 

Despite having spent more than three years to overhaul the state's Human Health 
Criteria, the Department has published a cursory and conclusory document that falls 
far short of the type of analysis of costs and benefits that the Washington Legislature 
requires an agency to publish in connection with such a significant legislative rule. In 
this portion of the report, the Department claims to have performed several types of 
detailed analyses, but does not present them in a way that allows the public to 
understand and comment upon them. The Department has not "shown its work." In 
order to comply with the letter and intent of RCW 34.05.328, the Department must do 
so. 

The Department's Cost-Benefit Analysis is severely flawed. It fails to present or 
explain the underlying analysis. It bases its conclusions on assumptions that are 
neither supported by the language of the proposed rule or the facts presented. The 
Cost-Benefit Analysis is both an important part of the agency's decision making 
process, and a document that is essential to allowing meaningful public comment on a 
proposed rule. The Department should revise the Cost-Benefit Analysis to address its 
shortcomings, and extend the public comment period on the proposed rule until it is 
reissued. 

VI. Ecology's proposed rule is based on an inadequate Environmental Impact 
Statement. 

Under the State Environmental Policy Act, an Environmental Impact Statement (EIS) 
should present a reasonably thorough discussion of the significant environmental 
impacts associated with the agency's proposed action. In doing so, it should compare 
the proposed action to a reasonable range of alternatives, so that the decision makers 
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and the public can understand and assess the likely effects of the proposed action. 
Here analysis in the DEIS has several fundamental inadequacies. Its analysis of the 
proposed Human Health Criteria is contradicted by and fundamentally inconsistent 
with the analysis presented in the Cost-Benefit Analysis, and it fails to consider a 
reasonable range of alternatives to the proposed Human Health Criteria. 

A. The DEIS is inconsistent with Ecology's Cost-Benefit Analysis. 

In its summary, the DEIS explains that "[t]he objective of the draft rule is to adopt 
human health criteria for the state of Washington that protect people who consume 
fish and shellfish in waters regulated by Ecology." DEIS at 1. The document then 
goes on to compare four alternatives for Human Health Criteria with respect to the 
level of environmental protection provided and usability. This analysis and 
conclusions of this critical part of the DEIS are inconsistent with the analysis Ecology 
presented in its Cost-Benefit Analysis. 

Specifically, the DEIS concludes that the existing Human Health Criteria provide a 
"Moderate-Low" level of environmental protection, but that the proposed Human 
Health Criteria will provide a "High" level of environmental protection. DEIS at 19. 
The DEIS appears to reason that, in theory, more stringent criteria are more 
protective. However, the DEIS never considers the practical effect of the new 
criteria. It does not compare the actual environmental impacts of the proposed 
criteria to the existing criteria. The Department attempted to do so in the Cost-Benefit 
Analysis and concluded that the proposed criteria would have no environmental 
benefits. It would not result in any changes in behavior, and no improvement in 
environmental quality. 

The DEIS' s conclusion that the proposed rule offers a higher level of environmental 
protection is unsupported. Indeed, it is misleading and confusing to the public, given 
Ecology's repeated claim in the Cost-Benefit Analysis that the rule would have no 
benefits. 

B. The DEIS fails to consider a meaningful range of alternatives. 

An EIS must consider a reasonable range of alternatives. The Department's DEIS 
considers only four: 

1. Human Health Criteria based on fish consumption rate of 6.5 g/day 
and risk level of 10-6

. (No Action Alternative) 

2. Human Health Criteria based on fish consumption rate of 175 
g/day and risk level of w-5

. 

3. Human Health Criteria either based on fish consumption rate of 
175 g/day and risk level of 10-5

, or the National Toxics Rule, 
whichever is more stringent. (Proposed Rule) 
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4. Human Health Criteria used in Oregon - most of which are based 
on fish consumption rate of 175 g/day and risk level of w-6

. 

For the reasons discussed in detail in Section II of these comments, the Department 
should have evaluated an alternative set of Human Health Criteria that were based on 
a fish consumption rate in the range of 30 to 60 g/day, which would much more 
closely approximate the average consumption of locally harvested fish by high 
consuming populations, and a risk level of 10-5

, perhaps also with the caveat that 
criteria would not be made less stringent than the existing criteria. Such criteria 
would reflect a logical compromise between the existing criteria and Ecology's 
proposal. 

By failing to evaluate such a compromise composition, Ecology sets up a false 
choice. Either stick with the status quo, support the Department's proposal, or adopt 
even more stringent standards. As written, the DEIS does not evaluate a meaningful 
range of alternatives. Ecology should revise the document and reissue it for further 
public comment. 

VII. Implementation Tools 

During the more than three years that the Department has been developing its 
proposal to revise the Human Health Criteria, the Department has tried to reassure the 
regulated community that it intended to develop tools to ensure that the new criteria 
could be implemented gradually, giving the regulated community the time necessary 
to come into compliance with the more stringent requirements. Boeing appreciates 
the Department's decision to publish draft rules addressing both the Human Health 
Criteria and Implementation Tools. Unfortunately, the proposed Implementation 
Tools rule does little to ensure that these tools will provide any meaningful relief 
from more stringent permitting requirements. The general language of the proposed 
rule provides little clarity and even less assurance that the tools will be available to 
particular existing dischargers and provide meaningful relief. Furthermore, the 
Implementation Tools rule does not provide any tool or ability for a new or expanding 
business to gradually come into compliance with the more stringent requirements. 

The Clean Water Act and its implementing regulations have always authorized the 
use of compliance schedules to provide time for dischargers to come into compliance 
with permit requirements. See 33 U.S.C. § 1362(17); 40 C.F.R. §§ 122.2, 122.47. 
Washington regulations also authorize the issuance of compliance schedules. See 
WAC 173-220-140, 173-201A-510(4). The proposed rule does not grant any 
compliance schedules and does nothing to clarify when the Department will grant 
compliance schedules. 

Boeing supports the proposal to eliminate any limit on the maximum length of a 
compliance schedule. Federal law does not limit the length of compliance schedules, 
and the Legislature directed Ecology to change Washington's regulations more than 
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five years ago. See RCW 90.48.605. The proposed revision is welcome, albeit long 
overdue. 

The Clean Water Act and its implementing regulations have also always authorized 
water quality standard variances. See 40 C.F.R. § 131. The generality of the federal 
regulations has provided no certainty about when a discharger is entitled to a 
variance, and the proposed rule offers little improvement. The rule merely outlines in 
a general way what information should be presented in a variance application. It does 
not grant any variances, or even indicate what specific circumstances would entitle a 
discharger to a variance. The Department should revise subsection 173-20 1A-420 so 
that it does not merely indicate when a variance or the renewal of a variance might be 
considered, but instead spells out when the Department will grant variances. 
Likewise, the rule should identify when the Department will grant state-wide or 
waterbody-wide variances. Only then will the variance provide a meaningful tool to 
help dischargers achieve compliance with more stringent permitting requirements. 

VIII. Conclusion 

Thank you again for the opportunity to comment on the proposed Human Health 
Criteria and Implementation Tools Rules. Many concerns with the proposed rule 
remain. Boeing requests that the Department reconsider several important aspects of 
the proposal. In addition, the Department must revise and republish the Cost-Benefit 
Analysis and DEIS so that the public and the regulated community can understand the 
rationale for the proposed rule. The Department should extend the public comment 
period on the proposed rule until those revised documents are published and can be 
evaluated. 

The revision of statewide Human Health Criteria has the potential to significantly 
impact the state and its economy. The Department should not, and legally cannot, 
make any revisions unless the benefits outweigh the costs, and the proposed rule is 
the least burdensome alternative to meet its objectives. Here, the Department 
proposes a rule despite its astonishing claim that the rule will require no changes in 
behavior and have no benefit to public health or the environment. This is exactly the 
kind of significant legislative rule that the Washington Legislature has prohibited. In 
order to avoid the risk of adverse consequences as a direct result of this rulemaking, 
Washington should consider a more incremental approach based on national fish 
consumption rate data in the absence of statewide data. This approach would allow 
Washington the opportunity to develop a meaningful and effective solution based on 
appropriate scientific data and analysis. 
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The Boeing Company 
P.O. Box 3707 

Seattle, WA 98124-2207 
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October 26, 2012 

 

BY EMAIL 

 

Ms. Adrienne Dorrah 

Washington Department of Ecology 

Toxics Cleanup Program 

P.O. Box 47600 

Olympia, WA 98504-7600 

  

Subject:  Fish Consumption Rates Technical Support Document 

Dear Ms. Dorrah: 

The Boeing Company (“Boeing”) appreciates the opportunity to submit comments on 

the public review draft of Fish Consumption Rates: Technical Support Document, 

Version 2.0 issued by the Washington Department of Ecology (“Ecology”) on August 

27, 2012.   

Boeing is committed to working with Ecology and other stakeholders to ensure that 

meaningful progress is made in developing an effective, efficient, and sustainable 

means for achieving a cleaner environment and improved levels of human and 

environmental health.  Today, Boeing employs more than 86,000 people in 

Washington. We build the 737 and P-8, 747-8, 767 and KC-46 Tanker, 777 and 787 

here and are increasing production rates on all commercial airplane models. In 2011, 

we paid more than $4.3 billion to over 2,000 suppliers in Washington. And Boeing and 

our employees contributed nearly $50 million to local charitable organizations.  

We are committed to creating a cleaner future. We are continually challenging 

ourselves to make our products, services, and operations more environmentally 

progressive, while at the same time saving energy, conserving water, and eliminating 

waste.
1
 We are building the next generation of efficient aerospace products. We are 

pioneering research into cleaner fuels. We are improving the efficiency of the global air 

traffic management system to reduce the global carbon footprint of air travel. And we 

are investing in bold, new technologies to reduce our environmental footprint and 

create a brighter future. 

 

                                                           
1
 In 2007, Boeing established five year environmental targets to reduce Energy Consumption, 

Greenhouse Gas emissions, Water Consumption, and Hazardous Waste by 1% on an absolute basis.  

Boeing is currently on track to meet or beat all of these targets during a time of tremendous business 

growth.  During this same period Boeing hired an additional 12,000 employees, added over 1 million 

square feet of manufacturing and office space and increased production by 25%.  
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We are also operating in an increasingly competitive international market for large 

commercial aircraft.  Environmental stewardship and the cost of doing business are 

both important factors in our ability to compete.  As such, it is critical that the 

Technical Support Document be accurate, complete and objective.  If not done 

thoughtfully, a change in the state’s fish consumption rate and associated rulemakings 

could, with minimal, if any, benefit to water quality, the environment or human health, 

drive hundreds of millions of dollars in costs to Boeing, disrupt our current operations 

and severely limit our ability to expand in Washington in the future.  Boeing will not be 

alone—other industries, municipalities, counties, and ultimately, taxpayers, would 

likewise be negatively impacted.  We believe our mutual investments must be 

predictable and targeted to real and achievable improvements.  Therefore, we urge the 

Department to carefully consider the impacts on the state’s economy and quality of life 

before moving forward with this document and proceeding with the associated 

rulemakings. 

Executive Summary 

The purpose of the Technical Support Document is to present accurate scientific 

information in a comprehensive and objective way to inform the legal and policy 

decisions that will follow.  The second draft of the document significantly improves 

upon the original draft; however, Boeing has concerns that need to be addressed prior 

to finalizing the document.   

Boeing applauds Ecology’s decision to focus on separating technical information from 

policy decisions and to remove a default fish consumption rate from the Technical 

Support Document.  Nevertheless, important information is missing from the second 

draft or is presented in a non-objective (biased) manner.  Furthermore, multiple policy 

opinions remain in the document and should be removed.  When presenting factual 

information and fish consumption survey results, the document should be clear about 

the source and species of consumed fish when it is known and should acknowledge the 

limitations of data when the source or species is not known.  For example, the 

Technical Support Document should present population and subpopulation information 

in a clear and complete way.  The document should include accurate information about 

the fish consumption of Washington’s general population and should indicate the 

statistical relevance of data from subpopulation surveys.   

Ecology should also acknowledge that significant information gaps remain.  Critically, 

a fish consumption survey of Washington’s general population has not been conducted.  

Ecology should conduct a state-wide fish consumption survey before finalizing the 

Technical Support Document and before undertaking the process of revising water 

quality standards, which will significantly impact the regulated community and the 

state economy.  

Boeing respectfully requests that Ecology defer the Technical Support Document until 

the Department conducts a state-wide fish consumption survey and addresses the 

concerns raised in this letter.   
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Comments 

I. The Technical Support Document should provide a comprehensive and 

objective presentation of the relevant factual and scientific information. 

The Technical Support Document should be comprehensive and it should present 

information in an objective manner in order to inform future legal and policy 

discussions.  In the second draft, Ecology filled some of the information gaps found in 

the original draft; however, some important information is still missing.  In addition, 

the document often presents information in a non-objective (biased) manner that is 

particularly misleading to the lay reader.  The following sections identify particular 

topics that should be addressed more comprehensively and even-handedly. 

A. Washington Fish Consumption Survey 

A fundamental assumption of Ecology’s undertaking in producing the Technical 

Support Document is that it is important to understand how much fish Washington 

residents eat in order to develop criteria that protect human health.  These criteria will 

be developed using a mathematical formula, one input of which is the fish consumption 

rate.  In order to develop human health criteria that are based on sound science, 

Ecology must have defensible scientific data on the fish consumption patterns of 

Washington residents.  Unfortunately, no such data exists.  A fish consumption survey 

of Washington’s general population has not been conducted.    

The Technical Support Document acknowledges the lack of Washington data, but then 

presents national survey data in Section 4.2.  It simply is not clear whether or not these 

national data are reflective of fish consumption patterns in Washington.  Ecology has 

also included two attachments to the Technical Support Document that address that 

national survey data.  A paper by Nayak Polissar and others entitled Statistical Analysis 

of National and Washington State Fish Consumption Data explains:   

We do not know of a representative survey that covers fish consumption 

among the general adult population in Washington State.  We have 

developed consumption rates from the NHANES study for the USA as a 

whole, but we do not know how similar fish consumption rates are 

between the USA and Washington State.     

See TSD Attachment C at 30.  It is impossible to determine whether the national data is 

similar because there has been no survey of Washington’s general population.
2
  Before 

undertaking the process of significantly revising water quality standards, Ecology 

should take the time to conduct such a survey and gather needed data about current fish 

consumption patterns.   

Noting a similar lack of survey data in Idaho, the Idaho Department of Environmental 

Quality (DEQ) is contemplating conducting its own fish consumption survey.  The 

                                                           
2
 A recent review of the Polissar paper by Casey Olives, Ph.D. suggests without explanation that “there 

is strong reason to believe that the US data are NOT representative of WA State.”  See Attachment D to 

the Technical Support Document.  Without any Washington data, however, there is no way to know 

whether national data are representative, and if not, how Washington consumption patterns might differ 

from national patterns.   
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Idaho DEQ determined that an ideal survey should provide a distribution of long-term 

fish consumption rates, account for seasonality, characterize consumption for the 

general population and high-consuming subgroups, and identify sources and species of 

consumed fish.
3
 

Significantly, Ecology has also failed to take steps to evaluate data that is available to 

better understand Washington consumption patterns.  As noted in the Polissar paper, it 

may be possible to obtain the NHANES study data and focus on various subsets of that 

data, such as data from Washington, the Pacific Northwest, or coastal states.  See TSD 

Attachment C at 30-31.  Ecology should make an effort to evaluate existing data before 

finalizing the Technical Support Document.  

B. The Source of Fish  

In considering fish consumption rates, the source of the fish being consumed is 

important for several reasons.  First, the regulation of water and sediment quality in 

Washington has the potential to only affect tissue chemical concentrations in fish and 

shellfish raised in Washington waters.  The consumption of fish raised in other 

geographic locations (e.g. salmon from Alaska, swordfish from the Grand Banks) has 

no relevance to the policy decisions surrounding Washington’s sediment management 

standards or water quality standards. 

The Department will eventually use fish consumption rates to perform complex risk 

calculations.  Those calculations can be performed properly only if the source of fish 

being consumed is understood properly.  Furthermore, in order for the public to 

properly understand how water and sediment quality regulations may affect the safety 

of the fish and shellfish they consume, it is important to be clear about the source of 

seafood.  

Second, the Department will eventually have to make important policy decisions about 

how to regulate water and sediment quality.  Among other things, the Department will 

have to decide whether human health criteria should be established on a site-specific 

basis, an intra-state regional basis, a state-wide basis, or in some other way.  

Understanding not only how much of the fish consumed is raised in Washington, but 

where it is raised is necessary to inform those policy decisions. 

For these reasons, we believe that the Technical Support Document should provide as 

much information as possible about the source of fish being consumed.  The document 

should be clear about the source when it is known and should acknowledge the 

limitations of data when the source is not known.   

We have identified the following places in the Technical Support Document where 

source information is not provided: 

 Pages 8-9.  The Technical Support Document presents data on commercial fish 

landings in Washington, but no information about where this fish is sold and 

                                                           
3
 The Idaho DEQ initiated negotiated rulemaking to evaluate local and regional information in 

September 2012.  The Department’s presentation from the first public negotiated rulemaking meeting on 

October 4, 2012 is available at http://www.deq.idaho.gov/media/904469-58-0102-1201-negotiated-

rulemaking-deq-presentation-1012.pdf.  

http://www.deq.idaho.gov/media/904469-58-0102-1201-negotiated-rulemaking-deq-presentation-1012.pdf
http://www.deq.idaho.gov/media/904469-58-0102-1201-negotiated-rulemaking-deq-presentation-1012.pdf
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consumed.  The document implies that this fish is consumed in Washington, but 

provides no data to support that implication.  The document should provide 

information about the percentage of fish and shellfish sold in commercial 

outlets that is from Washington versus imported from other states or countries.  

When discussing commercial fish landings, the document should also 

distinguish between the harvest of wild fish and the harvest of pen-raised fish 

that may be more affected by feed provided than the surrounding water quality. 

 Page 13.  In the discussion of the “High Estimate,” the document notes that the 

Department of Health concluded that “in 2002 and 2004, 78 percent and 74 

percent, respectively, of adults in Washington consumed store-bought fish.  In 

2005, 57 percent of the adults surveyed reported eating fresh fish purchased at a 

local grocery store or fish market (frozen fish excluded).”  It then states that 

“Ecology estimated that between 2.9 and 3.8 million Washington adults 

currently consume some amount of finfish and/or shellfish.”  These estimates 

focus on the consumption of fish, not the consumption of fish raised in 

Washington waters.  No factual information is provided to demonstrate that 

significant amounts of store-bought fish, even fish bought at local grocery 

stores or fish markets, were raised in Washington waters.   

 

 Pages 14-16.  Section 2.3.2 discusses overall fish consumption rates without 

identifying the source of the fish and shellfish being consumed. The 

consumption rates presented in this section often include seafood purchased in 

stores, which is less likely to have been raised in or harvested from Washington 

waters.   

 Page 15.  The first sentence states: “Information elsewhere in this report infers 

that many people in Washington consume fish from local waters—for example, 

recreational anglers and people shopping from local markets.”  This statement 

contains unsupported assumptions regarding the source of fish sold in local 

markets.  The document presents no data indicating that local markets sell 

exclusively, predominantly, or even significant amounts of fish raised in 

Washington waters.  

 

 Page 16.  Section 2.3.2, Table 7, and the associated text should note that the 

Washington State Department of Health survey (the Behavioral Risk Factor 

Information Surveillance System) information used to define the percentage of 

fish consumers, and then extrapolated to the larger Washington population, does 

not differentiate between fish and shellfish from Washington versus other 

locations.  A significant number of self-identified consumers might not 

consume any fish or shellfish from Washington waters.  If information on the 

source of fish was collected in this survey, it should be presented.  If not, the 

fact that the source of fish and shellfish is unknown should be stated clearly. 

 

 Page 20.  The last paragraph states:  “Many Washington residents consume 

finfish and shellfish, with a significant amount likely coming from local sources 

(WDFW, 2008a, 2012).”  This statement is unsupported.  No data regarding the 

source of fish consumed is presented.  The term “local sources” is also 

potentially misleading.  Many residents may consume fish that is purchased 
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from a local store or local restaurant, but the fish may have been raised and 

harvested in another state. 

 Page 63.  In discussing the results of an Asian and Pacific Islander survey, the 

text notes that “79-97 percent of the seafood consumed came from either 

groceries/street vendors or restaurants.”  By itself, this provides no indication of 

whether or not the fish was raised or harvested in Washington waters.  Table 28 

should have indicated (on the table, not just in text) that most (79 to 97%) of the 

seafood consumption reported in the API survey was purchased from stores and 

markets. 

 Page 95.  The third paragraph concludes with the statement “locally or 

regionally harvested finfish and shellfish represents 67 to 96 percent of total 

finfish and shellfish reported in studies of tribal populations.”  The document 

should be more precise and distinguish between local and regional harvest.  

Washington water quality standards will have no impact on fish that are raised 

in other states within the region.  The document should also note that these rates 

were found in studies of tribal populations living on or near reservations.  The 

document should examine whether tribal members living in urban areas 

consume less locally harvested fish.   

C. Fish Species 

Which species of fish are consumed by Washington residents is important information 

that will be relevant to many of the policy questions that the Department will ultimately 

face.  The Technical Support Document acknowledges that it is important to 

understand the type of fish consumed in order to characterize risks because different 

fish have different contaminant levels.  See TSD at 31. In fact, the type of fish or 

shellfish can make a significant difference in the lipid content of the organism and the 

application of bioconcentration factors (BCFs) used to develop human health criteria. 

Bioaccumulation differs substantially across species.  Figure 1 shows the 

concentrations in several seafood types from non-urban locations in Puget Sound.  

Mean whole-body concentrations in the Puget Sound samples vary by over eight-fold 

across the species shown.  In the calculation of human health criteria, bioaccumulation 

estimates for all these species consumed should be done using species-specific 

information weighted by tissue mass consumed. The type of fish or shellfish being 

consumed makes a big difference for exposures and risk. 
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Figure 1. Total PCB concentrations in various seafood types from non-urban 

non-point source locations in Puget Sound 

PCB BCF estimates vary widely (EPA 1980),
4
 including BCFs from 13,000 L/kg for 

eastern oyster to over 200,000 L/kg for some fish.  For hydrophobic organics, which 

tend to accumulate in lipids, bioaccumulation is substantially impacted by the lipid 

fraction of the organism.  Lipid fraction is highly variable across species and 

contributes to the wide range of concentrations observed in different species with 

similar environmental exposures (Figure 1). 

The BCFs used by EPA, including the BCF for total PCBs, assume 3% lipid 

concentration. This may be reasonable for finfish, which may constitute the majority of 

fish and shellfish consumed in the general US population.  However, lipid 

concentrations in shellfish tend to be much lower, more often 1% or less (FDEP 2012).  

Thus, for any portion of the diet that is shellfish, the accumulation of PCBs may be 

overestimated by at least three-fold.  The diets for some of the groups considered, such 

as Asian Pacific Islanders, the Suquamish Tribe, and the Tulalip Tribes, are more than 

40% shellfish (based on mean consumption), which could contribute to a substantial 

overestimation of exposure to hydrophobic organic chemicals and therefore 

unnecessarily stringent water quality criteria. 

Different species of fish are also found in different geographies and different types of 

waterbodies.  As a result, different criteria might be protective of human health in 

different geographies.  For example, it might be appropriate to develop a human health 

criteria for waterbodies that have active shellfish fisheries using shellfish consumption 

data and shellfish bioconcentration rates, while developing a different criteria for 

                                                           
4
 EPA advocates use of bioaccumulation factors (BAFs), which include exposure through prey and water 

rather than BCFs, which account only for water exposure (EPA 2000b). However, BAFs are unavailable 

for most chemicals. 
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waterbodies that have active finfish fisheries using finfish (or species specific) 

consumption data and bioconcentration rates. 

The current draft of the Technical Support Document provides much more information 

about the types of fish consumed than the first draft.  However, we have identified 

numerous places in the Technical Support Document where fish type or species 

information is not provided or addressed: 

 Page xvi.  Table 1 should provide consumption information by seafood 

category.   

 Page 41.  Although the general population information provides data broken 

down by species group, detailed information by species is not presented.  

Tables 18 and 19, for example, only provide information regarding 

consumption of finfish and shellfish.   

 Page 63.  Although the second paragraph provides some information about the 

kind of fish Asian and Pacific Islanders reported eating, detailed information is 

not presented.  Table 28, for example, groups all types of fish together. 

 Page 72.  Table 33 should provide a summary of consumption information by 

seafood category rather than grouping all types of fish together to present fish 

consumption patterns.   

D. Salmon and Other Anadromous Fish 

As indicated in Appendix C of the Technical Support Document and the technical issue 

paper on salmon, the association of salmon tissue concentrations with local water and 

sediment concentrations is much more complex than for less-mobile species, and 

therefore, consumption of salmon should be addressed differently than consumption of 

other finfish.  Attachment 1 to this letter, a memorandum prepared by Windward 

Environmental LLC, entitled “Exclusion of Salmon Consumption from the Fish 

Consumption Rate,” addresses salmon issues in much greater detail.  Its conclusions 

are summarized here. 

The question of whether to include salmon in the fish consumption rate has previously 

been addressed in connection with the derivation of sediment cleanup standards for 

contaminated sites.  EPA’s tribal framework did not include salmon in the consumption 

rates of the Tulalip Tribes or Suquamish Tribe for risk-based decision making at 

Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) 

sites.  

For sites in Region 10, particularly PCB-contaminated 

sediment sites, salmon have typically been excluded from the 

fish consumption rate used to estimate site-related risks.  This 

exclusion has been based on the assumption that adult salmon 

spend most of their lives in the open ocean and take up 
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bioaccumulative and persistent contaminants almost 

exclusively via the food chain in that environment.
5
 

Section 4.4.1 of the Technical Support Document also notes that salmon were excluded 

from EPA’s reanalysis of the API survey data because attributing salmon body burden 

to a specific site is problematic.  See L. Kissinger, Application of Data from an Asian 

and Pacific Islander (API) Seafood Consumption Study to Derive Fish and Shellfish 

Consumption Rates for Risk Assessment (2005).   

Page C-1 of Appendix C states that for cleanup decisions, Ecology has chosen to 

recognize that a default scenario based on a tribal reasonable maximum exposure 

should include salmon. This statement is provided without technical discussion, and 

should be deleted because it is a policy decision that is not appropriate in the Technical 

Support Document.  Furthermore, currently available science does not support the 

concept that remediation of specific cleanup sites would result in lower body burdens 

in salmon consumed by people or wildlife. 

We also believe that salmon should be excluded from any fish consumption rate used to 

develop human health criteria for Washington’s water quality standards.  Hope 

summarizes the tradeoff implicit in inclusion of salmon in water quality criteria as 

follows:  

If exposure occurs in waters within the State’s jurisdiction 

(“waters of the state”), then more stringent [water quality 

standards] generated by a higher [fish consumption rate] may 

reduce both contaminant loads in anadromous fish and risk to 

humans from subsequent consumption of these fish.  This benefit 

of lower risk, and thus increased availability for consumption, 

would partially offset regulatory costs associated with what are 

significantly more stringent [water quality standards].  If, 

however, anadromous species are primarily contaminated in 

waters beyond the State’s jurisdiction (e.g., in the open ocean), 

then more stringent [water quality standards] may simply impose 

economic and legal costs on the State’s economy without the 

offsetting benefits of reductions in contaminant loads and 

associated risk.
6
 

As Hope and others have concluded, water quality standards would have little effect on 

the concentrations of hydrophobic compounds, such as PCBs, in most returning adult 

salmon.  

Given the large amount of salmon consumed by those in Washington, it is particularly 

important that the Technical Support Document present fish consumption data in a way 

                                                           
5
 EPA, Framework for Selecting and Using Tribal Fish and Shellfish Consumption Rates for Risk-Based 

Decision Making at CERCLA and RCRA Cleanup Sites in Puget Sound and The Strait Of Georgia 

(2007). 

  
6
 B.K. Hope, Acquisition of Polychlorinated Biphenyls (PCBs) By Pacific Chinook Salmon: An 

Exploration of Various Exposure Scenarios, 8 Integrated Environmental Assessment Management 553-

562 (2012). 
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that distinguishes salmon consumption from other fish consumption.  If consumption 

rates are properly understood, Ecology can then make science-based policy decisions 

about how to address salmon consumption in clean-up decisions and water quality 

standards development. 

E. Population and Subpopulation Information 

The Technical Support Document fails to provide important human population 

information, and often defines subpopulations in a narrow way that biases the fish 

consumption rate information that is presented.  Ultimately, the State will have to make 

important policy decisions about relative health risks.  In order to make those decisions, 

and to facilitate meaningful public input in the decision making process, the Technical 

Support Document should present population and subpopulation information in a clear 

and complete way.   

 1. General Population Fish Consumption Data 

The Technical Support Document generally fails to provide population and 

subpopulation information necessary to put fish consumption into perspective.  As a 

result, readers may not understand how many people are consuming fish at which rates.  

If Ecology is to have a meaningful discussion of the policy issues surrounding fish 

consumption rates, the Technical Support Document must present population numbers 

clearly and accurately. 

For example, at page xiv, the Technical Support Document states that “Ecology 

estimates that between 1.4 and 3.8 million Washington adults and 290,000 children 

consume some amount of fish on a regular basis.”  Similar statements are made 

throughout the document.  These statements should be put into perspective by 

providing statewide population numbers, which are presented at page 11 of the 

document but never referenced when the fish consumption rate is discussed.  The 

Technical Support Document should explain, for example, that of the approximately 

5.1 million adults and 1.7 million children living in Washington, Ecology estimates that 

between 1.4 and 3.8 million adults and 290,000 children consume some amount of 

fish.
7
   

2. Population versus Consumer-Only Data 

Whether fish consumption rates are described in terms of the entire population or just 

the subset of the population that consumes fish makes a significant difference.  The 

Technical Support Document acknowledges that “[h]igh fish consumers make up a 

relatively small portion of the whole population, and may represent extreme upper 

percentiles in a distribution that includes both consumers and non-consumers of fish.”  

TSD at 81.  Nonetheless, the document typically presents fish consumption data solely 

in terms of percentiles of the fish consumers.  This misleads the casual reader and 

creates a consistent bias suggesting a higher level of fish consumption in the general 

population than in fact exists.   

In order to illustrate this point, consider the national fish consumption data presented in 

the Technical Support Document.  According to a referenced EPA study, only 28% of 

                                                           
7
 More recent census data is available at http://quickfacts.census.gov/qfd/states/53000.html.   

http://quickfacts.census.gov/qfd/states/53000.html
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the U.S. adult population consumes fish.  See TSD at 13.  As a result, the 50th 

percentile of fish consumers in the United States would be the 76th percentile of the 

entire population, and the 90th percentile of fish consumers would be the 97th 

percentile of the entire population.  Even though the EPA study estimated the mean fish 

consumption rate among fish consumers in the U.S. to be 121.8 g/day, it estimated the 

mean consumption rate of the entire population to be only 16.88 g/day.  EPA, 

Estimated Per Capita Fish Consumption in the United States (Aug. 2002).  

The issue is further complicated by differences in the way the term “fish consumer” is 

defined.  Both Attachments C and D to the Technical Support Document identify this 

problem.  If “fish consumer” is defined broadly to include infrequent consumers and 

so-called “sparse” consumers, surveys may show a greater number of fish consumers, 

but lower average fish consumption rates.  A narrower definition would result in fewer 

consumers, but higher average fish consumption rates.   

When subsequent policy discussions focus on average consumption rates or 

consumption rates at a particular percentile, it is essential that everyone understand 

what those rates mean, and how they would change if the entire population were 

considered or if fish consumers were defined differently. 

The State may ultimately have to decide as a legal or policy matter whether it is 

appropriate to focus on all Washington residents or solely those who consume fish, but 

that will plainly be a policy decision.  The Technical Support Document should present 

the information comprehensively, showing averages and percentile information for 

both the entire population and the fish consuming subpopulation. 

We have identified the following specific changes that should be made to the Technical 

Support Document: 

 Pages xvi, 72 and 91.  Tables 1, 33 and 37 are misleading.  They present fish 

consumption rates in terms of percentiles for fish consumers only, but do not 

state so clearly.  The tables should be changed to include both fish consumer 

only and entire population percentiles. 

 Page 15.  The third paragraph states:  “Based on EPA’s Estimated Per Capita 

Fish Consumption in the United States, the 90th percentile of the estimated 

national fish consumption rate for adult fish consumers corresponds to 250 

g/day (U.S. EPA, 2002a).”  This statement is misleading because it provides a 

percentile that refers only to fish consumers.  In fact, when the entire population 

is considered, the 90th percentile consumption rate is only 17.5 g/day.  See TSD 

at 96.  The document should provide both numbers. 

 Pages 40-42.  Tables 17-19 and Figures 1 and 2 present fish consumption data 

in terms of fish consumers only.  It should also present percentile rates relative 

to all survey respondents.   
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3. Geographic Information 

The consumption of fish and shellfish varies by location, as shown in the Attachment 2: 

Map Fish Consumption Rates,
8
 which illustrates general consumption patterns based on 

tribal survey information.  Consumption is influenced by population patterns, cultural 

practices, and availability of habitat to support fish and shellfish.  Section 5.2 of the 

Technical Support Document acknowledges the influence of geographic differences; 

however, this section should also cite EPA Region 10’s tribal framework document, 

which uses habitat consideration, in particular the availability of high-quality intertidal 

habitat, in the selection of seafood consumption rates for cleanup decisions.
9
   

The variability in Washington State waters by location is an important factor in 

determining the types of fish and shellfish available for consumption and the quantity 

consumed.  For example, a river or lake in eastern Washington would not support the 

same shellfish consumption rates as those reported for the Suquamish Tribe or even 

Tulalip Tribes.  Although Section 6.3 of the Technical Support Document discusses 

geographic variability, the fish consumption data presented throughout the document is 

often presented in a way that does not highlight geographic distinctions. 

4. Individual Tribal Populations  

The Technical Support Document presents information gathered in fish consumption 

surveys of individual tribal populations in the Northwest.  This information, however, 

is not always presented clearly and completely, and therefore, may mislead many 

readers.   

First, the Technical Support Document should be clear when it is referring to these 

surveys.  In several places the document refers to “regional” fish consumption 

information when in fact it is referring to studies focused on specific high-consuming 

tribal populations.  When no qualifier is provided, most readers are likely to assume 

that regional fish consumption information is information about the typical fish 

consumption of the general population in the region.  In fact, the Technical Support 

Document acknowledges that no general population surveys have been conducted in 

Washington or the region.  We note the following specific statements that should be 

revised: 

 Page 4.  The fourth bullet should be revised to read:  “In Version 1.0 of this 

Technical Support Document, Ecology provided the results of a statistical 

evaluation from regional-specific fish dietary surveys of various high-

                                                           
8
 Fish consumption information in Attachment 2 was taken from the Technical Support Document, the 

EPA Framework for selecting and using tribal fish and shellfish consumption rates for risk-based 

decision making at CERCLA and RCRA cleanup sites in Puget Sound and the Strait of Georgia (2007), 

and the fish consumption survey of the Tulalip and Squaxin Island Tribes referenced in the Technical 

Support Document.   

 
9
 As part of the Framework, Region 10 recommends, as a policy decision, that for CERCLA and RCRA 

sites in Puget Sound or the Strait of Georgia with extensive intertidal habitat, the consumption rate 

derived by EPA from data collected by the Suquamish Tribe represents a sustainable consumption rate 

suitable for estimating site-related risks. Again, as a policy decision, for sites in Puget Sound and the 

Strait of Georgia that lack extensive intertidal habitat, the consumption rate derived by EPA from data 

from the Tulalip Tribes represents a sustainable consumption rate. 
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consuming population subgroups in the region.”  Likewise, the fifth bullet 

should be revised to read “This Technical Support Document is focused on 

finfish and shellfish resources in the Pacific Northwest, Washington State fish-

consuming populations, and information from regional-specific fish dietary 

surveys of various high-consuming population subgroups in the region.”  

 

 Page 21.  The fourth paragraph should be revised to state “in the absence of a 

statewide fish dietary survey, Ecology believes that the fish dietary information 

from regional fish-consuming tribal populations is useful and relevant for 

making sound risk management decisions that protect Washington State’s 

residents.”   

 

 Page 22.  The first full paragraph uses the phrases “[t]hese regional surveys” 

and “[t]hese regional fish dietary surveys” to refer to surveys that address small 

high-consuming populations.  They should be revised to refer to surveys of 

individual tribal populations. 

 

 Page 71.  Heading “2.  Regional Survey Data” should be revised to read “2. 

Northwest Tribal Survey Data.  Likewise, the text should read “… the 

following regional tribal surveys . . .” 

 

 Page 95.  The third paragraph begins by referring to “four key fish consumption 

surveys conducted in the Pacific Northwest.  It should refer to “four key tribal 

fish consumption surveys…” 

 

Second, the Technical Support Document should present population data concerning 

American Indians and Alaskan natives in Washington when discussing fish 

consumption rates.  At page 17, the document indicates that there are 103,869 

American Indians and Alaskan natives in Washington (73,523 adults and 33,599 

children), but does not indicate the number who live on or near reservations, or the 

number who live subsistence lifestyles.  Ecology appears to be suggesting that the 

various surveys of tribal members living on or near tribal reservations can be used to 

estimate the fish consumption rates of all American Indians and Alaskan natives who 

live in Washington.  Assuming it were appropriate to draw such inferences, it would be 

important for readers to understand how many of the American Indians and Alaskan 

natives live on or near reservations or live lifestyles comparable to the subsistence 

lifestyles described in some of the published surveys.  It seems likely that American 

Indians and Alaskan natives who live away from reservations may eat a larger 

proportion of fish that is not locally raised or harvested, particularly if they live in 

urban areas. 

Third, when presenting tribal fish consumption rate survey data in terms of percentiles, 

the Technical Support Document should include tribal population numbers.  This 

would allow the reader to understand how many tribal members consume fish at or 

above the rates associated with various percentiles.   

Fourth, Ecology should consider noting in the Technical Support Document that the 

highest individual consumption rates reported in the regional studies presented have 

been treated differently.  In the Columbia River Inter-Tribal Fish Commission 

(CRITFC), and API data summaries presented in the Technical Support Document, 
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consumption rates that were deemed unreasonably high based on comparison with the 

population mean or distribution were either corrected or not used in calculations.  None 

of the data were excluded and no corrections to the highest reported consumption rates 

were made in the analyses presented of the Suquamish, Tulalip Tribes, and Squaxin 

Island Tribe data.  Inclusion of these highest rates strongly influences the mean and 

upper percentile estimates (e.g. 95
th

 percentile and above) for these groups, making 

them much higher.  

a. CRITFC Study 

Section 4.3.1 of the Technical Support Document discusses the CRITFC fish 

consumption survey, which involved “adult tribal members who lived on or near the 

Yakama, Warm Springs, Umatilla or Nez Perce Reservations.”  The document should 

clearly state how many adult tribal members live on or near these four reservations.  

Membership information provided on tribal websites indicates that these four tribes 

have a total membership of approximately 17,000 (Yakama 6,300, Warm Springs 

4,000, Umatilla 2,800. and Nez Pierce 3,363).
10

   

When fish consumption is presented in terms of percentiles, the document should also 

indicate the number of tribal members associated with each percentile to demonstrate 

the statistical relevance of the survey data.  For example, if the total population of these 

tribes is 17,000, and 7% of tribal members do not consume fish, then the 50th 

percentile consists of approximately 8,000 members, and the 95th percentile includes 

approximately 800 members.  When consumption rates are presented without these 

population numbers, readers are likely to assume erroneously that many more 

individuals consume fish at the high rates shown. 

Likewise, when the Technical Support Document provides consumption rates 

associated with subsistence lifestyles it should describe the lifestyle and indicate the 

number of people who live comparable lifestyles.  At page 50, the document states that 

“Harris and Harper (1997) report that a fish consumption rate of 540 g/day represents a 

reasonable subsistence fish consumption rate for CRITFC’s member tribes who pursue 

a traditional lifestyle.”  In order to understand the significance of this consumption rate, 

the document should indicate how many tribal members live the subsistence lifestyle 

represented by this rate, and how many other Washington residents have a similar 

subsistence lifestyle.   

b. Tulalip and Squaxin Island Tribe 

Section 4.3.2 discusses a survey of the Tulalip and Squaxin Island Tribe.  This 

discussion should also include tribal population information.  According to the 

websites of these tribes, the total membership of these two tribes is less than 4,700 

(Tulalip 4,000 and Squaxin Island 650).
11

  The numbers associated with the percentile 

consumption rates should be displayed on Tables 23 and 24.  If the total population is 

                                                           
10

 See http://www.yakamanation-nsn.gov/history3.php; 

http://warmsprings.com/warmsprings/Tribal_Community/;  http://www.umatilla.nsn.us// ; 

http://nezperce.org/Official/FrequentlyAskedQ.htm#7. population of the NPT 

 
11

 http://www.tulaliptribes-nsn.gov/; http://www.npaihb.org/member_tribes/tribe/squaxin_island_tribe/.   

 

http://www.yakamanation-nsn.gov/history3.php
http://warmsprings.com/warmsprings/Tribal_Community/
http://www.umatilla.nsn.us/
http://nezperce.org/Official/FrequentlyAskedQ.htm%237.%20population%20of%20the%20NPT
http://www.tulaliptribes-nsn.gov/
http://www.npaihb.org/member_tribes/tribe/squaxin_island_tribe/


 

15 
 

4,700, for example, there would be 235 people consuming fish at or above the 95th 

percentile rate. 

c. Suquamish Tribe 

Section 4.3.3 discusses the Suquamish tribal fish consumption survey.  This survey 

focused on tribal members who live on the reservation.  According to the Technical 

Support Document, 425 tribal members live on or near the reservation.  TSD at 57.  

Consequently, 212 people are above the 50th percentile and consume 58 g/day or more 

of Puget Sound fish; 47 people are above the 90th percentile and consume more than 

397 g/day; and 21 people are above the 95th percentile and consume more than 767 

g/day.  If policymakers and stakeholders are to understand the data presented in the 

Technical Support Document, they need this population information.  

The presentation of population numbers is particularly important for the Suquamish 

Tribe survey data.  As illustrated by Figure 12 on page 73, the 95th percentile for the 

Suquamish Tribe is almost 3 to 4 times the 95th percentile rate found in surveys of the 

other high-consuming tribes.  In considering this data, it is important to understand that 

4 people surveyed were at or above the 95th percentile, and even if it were appropriate 

to conclude that this was the 95th percentile consumption rate for the entire tribe, 21 

people would consume that amount or more.  

5. Asian-Pacific Islander Fish Consumption 

According to the Technical Support Document, the number of Asian Pacific Islanders 

living in Washington is more than five times the number of American Indians and 

Alaskan natives.  TSD at 17-18.  Yet, the Technical Support Document focuses 

relatively little attention on the fish consumption rates of Asian Pacific Islanders.  It is 

not clear why Ecology has apparently concluded that surveys of a few tribes should be 

used to provide statewide fish consumption information, yet a survey of Asian and 

Pacific Islander populations should not be applied statewide.  See TSD at 71.   

F. Cooking and Preparation  

Ecology acknowledges that cooking and preparation methods are important.  See TSD 

at 32.  There are two different issues related to cooking and preparation methods and 

fish consumption rates. 

The first issue is whether errors in the estimation of fish consumption have been made 

based on survey information for cooked weights, when uncooked weight is needed to 

apply bioconcentration factors and bioaccumulation factors.  The Technical Support 

Document discusses this issue and appears to have properly corrected survey data 

where necessary so that results are presented in terms of uncooked weights.   

The second issue is whether cooking and preparation affect concentrations of 

contaminants in fish tissue. The Technical Support Document does not include a 

discussion of preparation and cooking methods.  Some preparation and cooking 

methods may dramatically decrease concentrations of some chemicals, particularly 

hydrophobic chemicals such as PCBs.  For example, the concentrations of PCBs in raw 

fillet tissue have been shown to decrease by approximately 50% through the removal of 

the skin (EPA 2000a).  Cooking may also reduce PCB concentrations in tissue, in some 
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cases by as much as  87%, depending on the cooking method (Wilson et al. 1998).  

Preparation methods such as skin removal and filleting are recommended practices to 

reduce chemical exposures in several pamphlets produced by the Washington State 

Department of Health.  Of course, many of these recommendations are already 

common practice for consumers based on their consumption preferences.  Although 

these preferences may differ among different population subgroups, the API and tribal 

studies indicate that most fish and shellfish consumed undergo some preparation (e.g., 

filleting, trimming) and some sort of cooking prior to consumption. 

G. Information About Other States 

Given the legal and policy decisions that the Department will ultimately have to make, 

it would be useful if the Technical Support Document provided more information about 

the fish consumption rates used in developing water quality standards in other states.  

In order to assist the Department, we have provided as Attachment 3 to this letter a 

matrix providing examples of fish consumption rates used in other states.  We believe 

this information would be useful in informing further policy decisions.  The final 

Technical Support Document should take a comprehensive look at the default fish 

consumption rates used in other states.   

The current draft of the Technical Support Document is problematic because it 

repeatedly discusses policy decisions made in Oregon, without acknowledging different 

approaches taken by other states.  The document references Oregon as an example in at 

least nineteen places, but does not mention the approaches taken by any other state.  

See TSD at xi, 12, 19, 22, 32, 48, 56, 61, 64, 69, 81, 86, 91, 94, 95, 99 and A-4.  Other 

states’ approaches may be relevant to the Department’s ultimate policy decisions.   

For example, the Idaho Department of Environmental Quality (“DEQ”) reviewed 

nineteen fish consumption surveys and performed a quality review analysis to 

determine the surveys’ relevance to a fish consumption rate for the Idaho general 

population.
12

  The Idaho DEQ believes an Idaho-specific fish consumption survey 

would provide valuable information to support the development of water quality 

criteria.
13

 

The Florida Department of Environmental Protection (“DEP”) has determined that a 

probabilistic approach that directly incorporates risk levels is a more realistic and 

accurate assessment of the exposure risk to the general population than the more typical 

deterministic approach that relies on conservative estimates of key variables (e.g., body 

weight, fish consumption rate, water intake rate) in standard equations.
14

  The 

probabilistic approach avoids the compounding levels of conservatism inherent in the 

                                                           
12

 The Idaho DEQ’s presentation from the first public negotiated rulemaking meeting on October 4, 2012 

contains a summary of the Department’s quality review analysis.  The presentation is available at 

http://www.deq.idaho.gov/media/904469-58-0102-1201-negotiated-rulemaking-deq-presentation-

1012.pdf.   

 
13

 Letter from Barry N. Burnell to Mike Bussell dated August 6, 2012 (response to EPA disapproval of 

Idaho DEQ’s submitted human health criteria for toxic pollutants). 

 
14

 Florida DEP, Technical Support Document: Derivation of Human Health Criteria and Risk 

Assessment (Draft July 2012), available at 

http://www.dep.state.fl.us/water/wqssp/docs/tr_review/hhc_tsd_071112.pdf. 

http://www.deq.idaho.gov/media/904469-58-0102-1201-negotiated-rulemaking-deq-presentation-1012.pdf
http://www.deq.idaho.gov/media/904469-58-0102-1201-negotiated-rulemaking-deq-presentation-1012.pdf
http://www.dep.state.fl.us/water/wqssp/docs/tr_review/hhc_tsd_071112.pdf
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deterministic approach.  The Florida DEP technical support document also benefits 

from a state-wide fish consumption survey and a baseline risk analysis that described 

fish consumption probability distributions for the state’s general adult population. 

A policy decision may ultimately be made to follow the example set by one state rather 

than another.  At this stage, however, the Technical Support Document should present a 

complete picture rather than singling out a particular state as more relevant than all of 

the others.  

II. The Technical Support Document should present facts, not legal or policy 

opinions or conclusions.   

The Technical Support Document should focus on facts and science.  It should not 

express or imply opinions, recommendations or conclusions on legal and policy issues.  

Indeed, the preface to the second draft states emphatically:  “This Technical Support 

Document . . . does not address the policy questions.  It focuses quite specifically on 

the issue of how much and what types of fish are consumed by the people of 

Washington, and what data are available about fish consumption rates.”  TSD at xi.  

In response to comments on the first draft of the Technical Support Document, Ecology 

Director Ted Sturdevant announced the Department’s intention to publish a second 

draft that would focus on facts rather than policy: 

This is a technical document. It is designed to compile 

and evaluate available information on fish consumption 

in Washington State.  It is not designed to resolve the 

policy issues associated with using that information to 

make regulatory decisions.  Those issues will be dealt 

with in separate rulemaking documents and processes.  

We will change the document to more clearly highlight 

this distinction. 

Letter from T. Sturdevant to Interested Parties dated July 16, 2012.
15

  Boeing agrees 

with the Department’s decision.  Legal, regulatory or policy decisions of this 

magnitude should be made after a robust debate and an appropriate process.  Indeed, 

the Department is legally obligated to follow APA rulemaking procedures when 

                                                           
15

 Director Sturdevant’s letter announcing the publication of the second draft of the Technical Support 

Document echoed this same theme: 

[W]e have revised the document to focus more clearly on the scientific and 

technical issues associated with estimating the amount of fish and shellfish 

eaten by people in Washington. . . .  Ecology agrees that policy decisions are 

appropriately addressed during the process for revising the state’s water 

quality standards, in the sediment management standards, or through the 

preparation of cleanup action plans for individual sites.  Consequently, the 

recommendations on selecting a default fish consumption rate for one or more 

programs (Chapter 7) have been removed.  Other sections have been revised 

to better distinguish science issues and regulatory decisions associated with 

the scientific data. 

Letter from T. Sturdevant to Interested Parties dated Aug. 30, 2012. 
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making these decisions.  See Simpson Tacoma Kraft Co. v. Ecology, 119 Wn.2d 640, 

835 P.2d 1030 (1992).   

Boeing appreciates the Department’s efforts to remove many of the policy statements 

that were found in the original draft.  However, the current draft continues to contain 

many policy-laden opinions, recommendations and conclusions that should be 

removed.  In particular, we have identified the following: 

 Page xiii.  The last sentence of the second paragraph states:  “Current fish 

consumption rates used by the Washington State Department of Ecology 

(Ecology) to make regulatory decisions are not consistent with what we know 

about how much fish people in Washington eat.”  This is a policy conclusion 

that should be deleted.  If the fish consumption rate is intended to reflect the 

average daily consumption of locally-harvested, non-anadromous fish by the 

average person in Washington, the current fish consumption rates used in 

connection with the sediment management standards and water quality 

standards are fairly consistent with the data presented in the Technical Support 

Document.  Instead, this statement expresses a conclusion that reflects different 

assumptions about many legal and policy issues that have yet to be resolved. 

 Page 21.  The last sentence of the third paragraph states: “Regional-specific fish 

dietary information indicates that Washington State’s fish-consuming 

populations eat more fish than what is reflected in the rates used to establish 

regulatory standards and, as a result, Ecology wishes to consider whether 

Washington’s fish-consuming populations are adequately protected.”  Again, 

this statement expresses a conclusion that reflects assumptions about many 

legal and policy issues that have yet to be resolved.  It should, therefore, be 

deleted. 

 Page 71.  The fourth paragraph states “Ecology believes that these surveys 

provide credible information about fish consumption in Washington and could 

be used to estimate fish consumption rates protective of Washington State’s 

fish-consuming populations.”  This sentence refers to three surveys of tribal 

members living on or near reservations.  Although those surveys provide 

information about the fish consumption of the surveyed tribal populations, it is 

a significant policy question whether the consumption rates of those individual 

tribal populations should be used to determine rates that are protective of 

Washington residents, most of whom consume fish at much lower rates.  The 

Technical Support Document should not include this kind of policy-laden 

conclusion. 

 Pages 89-100.  Chapter 6 of the Technical Support Document addresses policy 

questions that Ecology may be considering in future proceedings.  The 

Technical Support Document begins the chapter by stating that “[i]t is a 

technical document and is not designed to resolve policy issues associated with 

using that information to make regulatory decisions.”  This is correct.  It is 

unclear, however, why this chapter discussing policy issues is included in the 

document at all.  A much longer chapter would be required to fully and fairly 

place the fish consumption rate issue within its legal and policy context.  This 
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document should stick to the facts and science associated with fish 

consumption, and therefore, this chapter should be deleted. 

 Page 93.  Section 6.3 identifies three options for addressing variations in fish 

consumption rates:  a single statewide rate, multiple regional rates, and site-

specific rates.  This is clearly a policy position, and should be removed from the 

document.   There are certainly other available options.  For example, Ecology 

could use different consumption rates for different fish species or different 

categories of fish.  Ecology could also use different rates for different types of 

waterbodies.   

 Page 95.  The first paragraph in section 6.5 ends with the statement: “in 

protecting waters of Washington State, a uniform level of protection should be 

maintained for all fish-consuming populations in Washington State.”  This is a 

legal and policy conclusion that does not belong in a purely technical document. 

 Page 97.  The last sentence of the fifth paragraph includes a parenthetical 

implying that an exposure scenario must fall between the 90th and 99th 

percentile of the exposure distribution in order to be “reasonable.”  The 

parenthetical should be deleted to avoid presenting a policy conclusion. 

 Page C-1.  The first paragraph concludes with the sentence: “MTCA provides 

greater flexibility for site-specific modifications to regulatory standards, 

whereas the CWA requirements are rigid and site-specific adjustments to 

human health criteria are rare.”  This is an opinion or conclusion about legal 

and policy issues that should not be included in this technical document. 

III. The Technical Support Document should present scientific information 

accurately. 

If the Technical Support Document is to fulfill its objective of informing future policy 

discussions, it must present scientific information accurately.  An accurate presentation 

must acknowledge any limitations of the data or studies being discussed.  Although the 

Technical Support Document generally presents the scientific information it discusses 

accurately, there are some inaccuracies that should be corrected. 

 Page xiv.  The fifth paragraph states: “Ecology estimates that between 1.4 and 

3.8 million Washington adults and 290,000 children consume some amount of 

fish on a regular basis.”  (Emphasis added.)  However, at page xvi, the 

document states “Ecology estimates that between 1.4 and 3.8 million adults in 

Washington eat finfish or shellfish at least occasionally.” (Emphasis added)  

The second statement appears to be more accurate. 

 Page 5.  The first paragraph states:  “Available information indicates that 

Washington residents consume some amount of local finfish or shellfish.”  This 

statement is inaccurate and imprecise.  It incorrectly implies that all residents 

eat local fish.  According to data elsewhere in the document, between 27% and 

72% of adults in Washington eat some fish occasionally, and only 18% of 

children eat some fish occasionally.  A significant portion of Washington’s 

population eats no fish.  No data are presented that establish rates of locally 
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raised or harvested fish.  We suspect that a much greater percentage of the 

population eats no fish raised or harvested in Washington, particularly if salmon 

is excluded. 

 Page 7.  The first paragraph states: “Most Washington residents consume some 

local finfish or shellfish.”  There does not appear to be any support in the 

document for this statement.   

 Section 4.1 of the Technical Support Document should cite EPA’s tribal 

framework document and the Kissinger reinterpretation of API data rather than 

referencing solely Windward Environmental’s Lower Duwamish Waterway 

remedial investigation as the source of agency decisions regarding the seafood 

consumption rate selection.  The rates used in the Lower Duwamish Waterway 

Remedial Investigation are site-specific EPA and Ecology policy decisions and 

should be cited as such.  

 Page A-7.  Appendix A.3 of the Technical Support Document, Table A-7 

should note that the Asian Pacific Islander data are for the consumption of King 

County fish and shellfish only, and that the rates are based on Kissinger’s work 

for EPA’s Office of Environmental Assessment.  Kissinger should be 

referenced instead of Windward Environmental. 

 Attachment D, page 5.  The uncertainties associated with the upper percentiles 

of seafood consumption, particularly for studies with smaller sample sizes, 

should be acknowledged and explored.  This point is raised in Attachment D by 

Dr. Casey Olives.  He states, “In most cases, published tribal data are not 

accompanied by estimates of uncertainty and individual-level data is in general 

not available. At the very least, a full treatment of uncertainty for the national 

data and for the Tulalip tribe data would provide some benchmarks which could 

help the reader understand the order of magnitude of uncertainty in the reported 

rates.” We agree with Dr. Olives that this simple analysis would be very useful 

in helping people understand the uncertainty associated with these values.  It 

should be done for all data sets considered, or at the very least, for the national 

and Tulalip data sets, which are available to Dr. Polissar. 

Conclusion 

Thank you again for the opportunity to comment on the Fish Consumption Rates: 

Technical Support Document, Version 2.0.  The second draft of the document 

significantly improves on the first, but, as expressed in this letter, many concerns 

remain.  Boeing requests that Ecology defer the Technical Support Document until 

these concerns are addressed and Ecology conducts a state-wide survey to accurately 

determine fish consumption across all Washington populations.    

The Technical Support Document should present accurate, comprehensive and 

objective scientific information and data to properly inform future legal and policy 

decisions on water quality and cleanup standards.  Boeing applauds Ecology’s decision 

to focus on separating technical information from policy decisions and to remove a 

default fish consumption rate from the Technical Support Document.  Nevertheless, 

important information is missing from the second draft or is presented in a non-
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MEMORANDUM 
  

To: Perkins Coie 

From: Windward Environmental 

Subject: Exclusion of salmon consumption from the fish consumption rate 

Date: October 24, 2012 

  

This memorandum presents an overview of the available information regarding the 
question of whether to include salmon consumption in the fish consumption rates 
(FCRs) to be used in the derivation of water quality criteria (WQC) as well as the 
determination of site-specific sediment cleanup standards.  

The Washington Department of Ecology (Ecology) recognizes that this issue is highly 
complex and controversial, and thus an appendix to the Supplemental Information to 
Support the Fish Consumption Rates: Technical Support Document (Ecology 2012b), 
hereafter referred to as the Technical Support Document (TSD), and a technical issue 
paper (TIP) (Ecology 2012c) were devoted to its evaluation. 

Based on a review of this information as well as a review of salmon consumption 
information, we conclude that salmon should not be included as a default in the FCR 
for either purpose (WQC derivation or setting sediment cleanup standards). Inclusion 
of salmon may be considered under highly specific circumstances, which would require 
site-specific technical arguments. 

PROBLEM STATEMENT 

In Section 6.4 of the TSD, Ecology (2012b) identified two key questions in deciding 
whether and how salmon consumption should be incorporated into FCRs used in 
regulatory decision-making.  

 How should the default rates take into account the consumption of fish species 
such as salmon that spend much of their life outside of Washington waters? 
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 How should the complex life cycle and biology of the different anadromous fish 
such as salmon be considered when making regulatory decisions? 

Ecology (2012b) then laid out four options for consideration:  

 Include salmon consumption in statewide FCR (e.g., Oregon State Department of 
Environmental Quality [ODEQ]) 

 Include salmon in regional FCR that reflects the diversity of water bodies, 
species, and fish consumption patterns 

 Evaluate the inclusion of salmon in the FCR on a site-specific basis for cleanup 
sites or specific dischargers based on the site’s contribution to salmon body 
burdens 

 Exclude salmon consumption from the statewide FCR (e.g., EPA Region 10 
framework, federal ambient water quality criteria [AWQC] for the protection of 
human health) 

In the TSD (Ecology 2012b), Ecology did not state a preference for one option or 
another.  

However, in Appendix C (p. C-1) of the TSD (Ecology 2012b), Ecology made the 
following statement: 

“For cleanup decisions Ecology has chosen to recognize that a default 
scenario – based on a tribal RME – should include salmon in the FCR, but 
that the regulatory framework should recognize that some of those fish 
spend time outside of WA waters and that this should be addressed on a 
site-specific basis. This choice – to include salmon for cleanup decisions – 
also highlights that the solutions depend on the question. Because of the 
flexibility afforded by the MTCA Cleanup Regulation, this answer is 
appropriate for cleanup decisions.”  

Thus, Ecology appears to imply that the policy decision has been made for the Model 
Toxics Control Act (MTCA)/Washington State Sediment Management Standards 
(SMS), although no mention of this decision is presented in the Draft Sediment 
Management Standards (SMS) Rule Proposed Amendments (Ecology 2012a), and the TSD 
“was not designed to resolve policy issues”(Ecology 2012b). 

Appendix C of the TSD (Ecology 2012b) goes on to state, “Questions of using FCRs in 
the context of human health-based water quality criteria have a separate set of policy 
choices that could lead to a different solution.”  

We agree that derivation of WQC and site-specific sediment cleanup standards are 
quite distinct from one another. We disagree that salmon should be included by default 
in either case, and thus, the above text from Appendix C of the TSD should be deleted 
because:  
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 The TSD is not a policy document; and  

 Currently available science does not support the concept that remediation of site-
specific cleanup sites would result in lower body burdens in salmon consumed 
by people or wildlife. 

For cleanup sites, special consideration of salmon was made in the US Environmental 
Protection Agency’s (EPA’s) tribal framework document (2007). In that document, 
salmon were not included in the consumption rates for the Tulalip Tribes or Suquamish 
Tribe for risk-based decision-making at Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) sites.  

“For sites in Region 10, particularly PCB-contaminated sediment sites, 
salmon have typically been excluded from the fish consumption rate used 
to estimate site-related risks. This exclusion has been based on the 
assumption that adult salmon spend most of their lives in the open ocean 
and take up bioaccumulative and persistent contaminants almost 
exclusively via the food chain in that environment. “ 

Furthermore, Section 4.4.1 of the TSD, the Washington State Department of Ecology 
(Ecology) (2012b) notes that salmon were excluded from EPA’s reanalysis of the Asian 
and Pacific Islander (API) survey data because attributing salmon body burden to a 
specific site is problematic (Kissinger 2005).  

In deriving WQC, Hope (2012) summarizes the tradeoff implicit in the inclusion of 
salmon in WQC, as follows:  

“If exposure occurs in waters within the State’s jurisdiction (’waters of the 
state’), then more stringent WQS generated by a higher FCR may reduce 
both contaminant loads in anadromous fish and risk to humans from 
subsequent consumption of these fish. This benefit of lower risk, and thus 
increased availability for consumption, would partially offset regulatory 
costs associated with what are significantly more stringent WQS. If, 
however, anadromous species are primarily contaminated in waters 
beyond the State’s jurisdiction (e.g., in the open ocean), then more 
stringent WQS may simply impose economic and legal costs on the State’s 
economy without the offsetting benefits of reductions in contaminant 
loads and associated risk.” 

TECHNICAL ANALYSIS REGARDING SALMON EXPOSURE 

Before FCR policy can be set, several key technical questions need to be resolved. The 
most important technical question is:  

 What is the potential for water quality standards (WQS) or site cleanups to affect 
body burdens of bioaccumulative chemicals in anadromous fish, such as salmon, 
that are consumed by people? 
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To address this question, Ecology has compiled a great deal of information in the TSD 
(Ecology 2012b) and salmon TIP (Ecology 2012c) demonstrating that salmon represent a 
diverse group of fish with a wide range of life history characteristics that influence their 
potential for exposure to contaminants in water, sediment, and food resources. To relate 
this array of information to FCR policy, two critical questions surface: 

 What salmon species are consumed by people and at what percentages? 

 What percentage of the body burden of the salmon species that are consumed 
might be attributable to exposure at a specific site (for SMS) or within Puget 
Sound (for WQS)? 

We appreciate the information provided in the TSD (2012b) and TIP (Ecology 2012c) 
that helps to inform these questions. The following key facts summarized from the TSD 
and TIP are particularly germane. 

1. Although Puget Sound salmon may accumulate contaminants from freshwater, 
estuarine, or marine habitats during their life cycle, several studies cited in the 
TIP indicate that salmon accumulate most of their adult body burden of 
persistent bioaccumulative toxins (PBTs) in the marine waters of Puget Sound 
and the Pacific Ocean.  

 Kelly et al. (2007) reported that sockeye salmon spawning 10 to 1,200 km 
upstream in the Fraser River accumulated the majority of their 
polychlorinated biphenyls (PCBs) and polychlorinated dibenzo-p-dioxin 
(PCDD)/polychlorinated dibenzofuran (PCDF) body burdens from marine 
food sources and pathways. 

 O’Neill et al. (1998) reported that Chinook and coho salmon accumulate 
> 98% of their PCB body burden in the marine waters of Puget Sound and the 
Pacific Ocean.  

 O’Neill and West (2009) indicated that, even in the PCB-contaminated Lower 
Duwamish Waterway, the vast majority (> 96%) of PCB accumulation in 
Chinook salmon occurred in the marine environment, with little freshwater 
or estuarine contribution.  

 Cullon et al. (2009) reported that 97 to 99% of PCB, PCDD/PCDF, 
dichlorodiphenyltrichloroethane (DDT) and hexachlorocyclohexane (HCH) 
concentrations in returning adult Puget Sound Chinook were acquired during 
their time at sea, not in fresh water or estuaries.  

 The accumulation of relatively high contaminant body burdens in marine 
environments is consistent with the high metabolic rates, heavy feeding, and 
fast growth during marine residence (Quinn 2005; cited in Ecology 2012b). 

2. Chinook salmon resident to Puget Sound have higher body burdens of PBTs than 
do other salmon, particularly PCBs. For resident Chinook salmon, the great 
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majority of their growth and contaminant uptake (> 96%) occurs in Puget Sound. 
Therefore, body burden accumulation for resident Chinook salmon may be an 
indicator of environmental conditions within Puget Sound. The TIP (Ecology 
2012c) provides the following support: 

 O’Neill et al. (1998) demonstrated that adult Chinook from Puget Sound and 
coastal populations had higher concentrations of PCBs than did coho from 
the same locations (53.9 and 28.9 µg/kg, respectively). 

 O’Neill et al. (2006) reported that concentrations of PCBs, DDTs, and PBDEs 
were higher in coho and Chinook populations that have more coastal 
distributions than those measured in chum, pink, sockeye salmon, which 
have more oceanic distributions.  

 O’Neill et al. (2006) also reported that resident Chinook, had 2 to 6 times the 
amount of PCBs than did non-residents, and 5 to 17 times the polybrominated 
diphenyl ether (PBDE) body burden.  

3. Body burdens in resident Chinook are highly variable but generally correspond 
with the basins where they are captured. The TIP (Ecology 2012c) provides the 
following support: 

 O’Neill and West (2009) demonstrated that Chinook from central and 
southern Puget Sound tend to have higher contaminant body burdens than 
those from northern Puget Sound. PCB concentrations in returning adults 
from central and southern Puget Sound averaged 80 and 60 ng/g, 
respectively; whereas, PCB concentrations in Chinook from rivers in the 
northern portion of Puget Sound were significantly lower (40 ng/g). 

 O'Neill and West (2009) attributed the higher PBC concentrations in South 
Puget Sound stocks to more significant feeding and residency time in the 
more highly contaminated South Puget Sound habitats and attributed the 
high variability within stocks to poorly understood differences in diet, 
overwintering, and movement among individual fish. 

4. Geographic differences in Chinook contaminant body burdens generally 
correspond with those of Pacific herring, which are a key prey item. 

 The TIP (Ecology 2012c) described the results of West et al. (2008), which 
reported that Pacific herring from central Puget Sound are 3 to 9 times more 
contaminated with PCBs and 1.5 to 2.5 times more contaminated with DDTs 
than those from northern Puget Sound and the southern Strait of Georgia.  

5. Hope (2012) modeled the potential for changes in WQS to affect PCB 
concentrations in fall Chinook salmon under a variety of scenarios. A scenario 
for resident fall Chinook in a confined marine water body such as Puget Sound 
was specifically included. The results indicated that for resident Puget Sound 
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Chinook, changes in WQS are predicted to affect contaminant body burdens by 
≤ 2 times because non-point sources constitute the major source of legacy 
contaminants such as PCBs. For other salmon, with open ocean adult residency, 
WQS were not expected to affect body burdens. 

The above information, as summarized from the TSD (Ecology 2012b) and TIP (Ecology 
2012c), indicates that resident Chinook salmon contaminant uptake may be attributable 
to exposure within Puget Sound as a whole and to a lesser degree to regions within 
Puget Sound but not to specific locations or sites. Some fraction of coho and pink 
salmon contaminant uptake may also be attributable to exposure within Puget Sound, 
but the fraction of residents in the population is small relative to ocean migrants.  

Given these findings, WQS are unlikely to have a significant effect on contaminant 
uptake by salmon, with the possible exception of resident species (primarily resident 
Chinook). The TSD and TIP should be revised to clearly state this information. 

As an aside, much of the other information presented in the TIP (Ecology 2012c) (i.e., 
salmon abundance trends; life history information for egg, fry, and adult life stages; 
potential impacts on juvenile and adult salmon) does not address key questions 
relevant to the FCR. Although the impacts of contamination on salmon is of concern for 
both Puget Sound ecology and harvest, the inclusion of information on contaminant 
effects on salmon themselves is not germane to the determination of whether salmon 
should be included in FCR calculations. Thus, the TIP (REF) should be re-focused to 
evaluate the potential effects of life history information on exposure to people through 
the consumption of salmon, and this extraneous information should be deleted. 

TECHNICAL ANALYSIS REGARDING EXPOSURE TO PEOPLE CONSUMING SALMON  

We appreciate the information provided in the TSD (Ecology 2012b) that describes the 
relative abundance of the different salmon species and harvest by human consumers. 
This information is helpful in determining the relative importance of the different 
species and runs to consumers, which is critical to providing the link to FCR policy. 
Based on the information summarized above, it is clear that Puget Sound exposure is 
likely to significantly affect only one salmon species (i.e., resident Chinook). To 
understand the ramifications on WQS, it is necessary to understand what percentage of 
consumed salmon is resident Chinook salmon.  

Table C-4 of the TSD (Ecology 2012b) reports the population status of 208 individual 
runs among six salmon species, Chinook, chum, coho, pink, sockeye, and steelhead, as 
determined by the Washington State Department of Fish and Wildlife (WDFW) salmon 
and steelhead stock inventory assessment (SASI) (WDFW 2002). Although these data 
provide some indication of the variety of salmon populations present, because run sizes 
vary from dozens to thousands of fish, they do not clearly describe the relative numbers 
of the various species. Run size estimates for each stock are provided in SASI (WDFW 
2002) and should be summarized in the TSD (Ecology 2012b). 
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Of greater importance to understanding the role of salmon consumption in FCRs is the 
contribution of each species and stock to harvest. Limited harvest data are provided in 
TSD Tables C-8 through C-10 (Ecology 2012b), which report sport catch of salmon for a 
subset of Puget Sound river systems (i.e., Dungeness River, Elwha River, Morse Creek, 
and  Strait of Juan de Fuca [Port Angeles area]) for the years 2001 through 2003 
(summarized in Table 1). This limited dataset indicates that coho and pink salmon 
constitute more than 90% of the recreational fish harvest. To facilitate an understanding 
of the relative importance of resident Chinook salmon, recreational harvest data that is 
summarized over a longer time period and includes all Puget Sound fisheries should be 
provided. 

Table 1. Summary of 2001 to 2003 sport salmon catch for Strait of Juan de Fuca 
(Port Angeles area), Dungeness River, Elwha River, and Morse Creek 

Species 

Average Sport 
Salmon Catch  
(No. of Fish) 

Percentage of 
Total Average 

Catch 

Coho 14,584 70 

Steelhead 647 4 

Chinook 1,074 6 

Pink 7,575 19 

Sockeye 2 0.01 

Chum 22 0.18 

Note: Summarized from TSD, Appendix C, Tables C-8 through C-10 (Ecology 2012b). 
 

Commercial and tribal fishery data should also be summarized to provide a complete 
picture of Puget Sound salmon harvest. Table 2 summarizes Puget Sound-wide 
commercial and tribal fisheries data for the years 2000 to 2011 (PFMC 2012). Combined, 
pink and sockeye salmon constitute 85% of the catch. The relatively high catches of 
sockeye and pink salmon have been attributed to a heavy reliance on returns to the 
Frazier River (NRC 1996). The contribution of different runs to the total harvest is not 
summarized in the TSD (Ecology 2012b). Puget Sound is divided into nine marine 
fishing areas (Marine Areas 5 through 13), and WDFW collects data on commercial, 
tribal, and sport catches in each area. A summary of harvest data over several years for 
each area would provide insight into the contribution of more- and less-contaminated 
salmon stocks to harvest. In particular, such data could provide insight into the 
contribution of resident central and southern Puget Sound Chinook to the fishery.  
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Table 2. Year 2000 to 2011 average annual commercial net and troll salmon 
catches in the Strait of Juan de Fuca and Puget Sound 

Species 
Annual Average Catch 

(No. of Fish) 
Percentage of Total 

Average Catch 

Chinook 110,451  3 

Coho 301,490 9 

Pink 1,108,114 34 

Sockeye 1,330,546 41 

Chum 407,649 13 

Source: PFMC (2012)  
 

The data presented in Tables 1 and 2 provide a gross indication of the relative 
importance of the different salmon species to human consumers, and clearly indicate 
that Chinook salmon are a minority contributor to sport and commercial catch. 

For specific consumer groups, such as tribes, salmon species-specific estimates for 
various consumer groups are not provided in the TSD. The fish consumption survey of 
the Suquamish Tribe (2000) provides some insight (Table 3). Based on this study, 
Chinook salmon constitute approximately 17% of catch by this tribe. 

Table 3. Relative percentage of different salmon species consumed by adult 
members of the Suquamish Tribe 

Salmon Consumed 
Percentage  

of Diet 

King (Chinook) 17.06 

Sockeye 14.42 

Coho  16.30 

Chum 20.65 

Pink 2.99 

Other salmon/unspecified 13.57 

Steelhead 8.70 

Salmon at gatherings  6.31 

Source: Suquamish Tribe (2000) 
 

TSD Table 24 (Ecology 2012b) indicates that Puget Sound salmon constitute 72% of fish 
consumption for Squaxin tribal members. Assuming that Squaxin tribal consumers eat 
Chinook salmon in the same proportion as do Suquamish tribal members (i.e., 17% of 
salmon consumed), the inclusion of Chinook in the FCR would account for 12% of their 
overall exposure; whereas, 60% of their overall exposure from fish (i.e., the percentage 
contributed by other salmon) would be attributable to salmon from oceanic sources. 
Given that WQS may reduce resident Chinook body burdens by only two-fold (Hope 
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2012), WQS are unlikely to result in a significant decrease in potential exposure to 
hydrophobic compounds, such as PCBs, from the consumption of salmon. 

CONCLUSION 

The technical analysis presented above shows that WQS would have little effect on the 
concentrations of hydrophobic compounds, such as PCBs, in most returning adult 
salmon consumed by people and thus salmon consumption should not be included in 
the FCR for WQS. The one notable exception is resident Puget Sound Chinook salmon, 
which have a higher exposure within Washington waters because they grow to adult 
size in Puget Sound rather than in the Pacific Ocean. Hope (2012) estimates that WQS 
could reduce the concentrations in these resident species by less than approximately 
2 times. Given these findings, the following is recommended: 

 Consumption of salmon should not be included in site-specific consumption 
rates for sediment cleanup sites. Salmon are highly mobile species that 
accumulate contaminants primarily throughout their migration in marine waters. 
The attribution of contaminant uptake from specific locations cannot reliably be 
determined because of the large home ranges of these fish and the high 
variability in contaminant uptake patterns within stocks stemming from 
differences in diet, overwintering, and movement among individual fish. 

 Consumption of salmon should not be included in FCR used in the derivation of 
WQS. Only one type of salmon, resident Chinook salmon, appears to accumulate 
a significant portion of its body burden from exposure to Washington waters. 
And although data regarding the type of salmon consumed by people in 
Washington State are limited, the consumption of Chinook salmon (including 
resident Chinook) ranges from 3 to 17% of total salmon consumption (Tables 1 
through 3).  
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State Fish Consumption Rate Table 
 

State 
Default Fish Consumption 

Rate 
Risk Level 

Alabama 30 g/day 10-6 

Colorado 17.5 g/day 10-6 

Louisiana 6.5 g/day 10-6 

Maine 32.4 g/day 10-6 

Minnesota 30 g/day 10-5 

Montana 17.5 g/day 10-5 

North Carolina 17.5 g/day 10-6 

Oregon 175 g/day 10-6 

Vermont 6.5 g/day 10-6 
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