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AGENCY: Envi~onmental Proter:t1cn Aq:~n.c:y rEPA). 

ACT(ON: Proposed rule. 

SUMMAFY: 'I1l~ £nvircnmental Ptotect.a.on Aqency tEPA) is propoa1nq cbanq~s 
to th~ federal water quall.ty standard!~ (NQS) requl&tl.o" wh1ch helps 
implement the Cl~an Water Act, The changes will i~prove the 
requlation'& effectiveness lD restorlnq and mainta1ninQ the chem~c&l, 
phys~cal~ !nd h1oloqteal 1nteqr1ty of the nation's waters. Tb@ EPA 1a 
seeJu.nq comments frclft interest~d partu!!s on these proposed rev1.sions. 
Th~ cor~ of the curr~nt t~qulation h&s been in plac~ s1nc~ 1993; since 
th~n, a numb~r or 188u~s have been raised by stat~s, tribes, or 
st4lcebolders or 1dentilled by the EPA in the l:npl~)neotatlon procesa 
that will b~ne:!1 t from c: l& r L (teat io"'l and qr~.a ter spec i f1c 1 ty. The 
proposed rule addresses the f ollowin9 tey proqta~ areas: 
Ad.rrl1oistrator 's detertttinations tbat D~"' or rev1sed NOS are Q@lcessa::y~ 
des1gnated uses, trlennial rev1ew~, antideqradation, vsr14ftC~s to WQS, 
and corn.pllance •chedule author1z:1nq prov1s1ons. 

DATES: Comments must be ::ece.a.ved on or be!ore O~c~Mber l, 2013. 

ADOR£SSES: Submit your comrn~t~.ts, ldentlfled by Docket ident1fo~.cation 
1101 No. EPA.-HC-OW-2010-0606, by an~ of the !ol1ololing methodo: 

Federal eRuletn&kinq Po rt.tl: l\t1r·:l/www.rPJIII.tflnn~.J 
Follow tb.e online- instructions for submittinq coft\Jft~nts, 

Etl\all: ow - dac·~r:-tO~n 1 ,.,o• .. 
Mail: Water Docket, En vi ronment.al Ptotection Aq&ncy, Mall 

Code 2822r, 1200 Pennsylvanta Ave. NW., W.ashlnqton, De 20460. 
ll.ttent1on: Docket lD No. EPA-HO·OW-2010-0606. 

fland Dell very: !PA Dock:~t Cente::, EPA Nest RoortJ 3334, 1301 
Const1tution Ave. NW •• Wash1nqton, DC 20004, Attentlon: Docket ID No. 
£PA-HQ-OW-20l0- 0606. Such del1veries are only accepted dur1nq tbe 
Docket Cente-r•s normal houra of operat1on. Spee1al arranqe~ents should 
be made tor deliverles ot boxed Information by call1ng 202~5E,-2426. 

Instructlons: DJ.rect your comMents to Cocke~ 10 No. EPA-HQ-OW-2010-
0606. tbeo EPA's ,pollcy 1!1 that all comments received will be included 
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1n the public docket Wlthout ch•nqe &nd ~&y b~ made availabl~ onl.n~ at 
l.ttr: //W'-'"'· ~·J~.:: .t• :"n..:. . :-·:, la.clud1nq &Ity petsonal 1r.formo!Jit1on 

provJded, unless the colMI.ent liH' l udel 1.n f orf:kltion clel.,ed to be 
Con f 1deot 1•l Business lntormatioa tCBII or other lnforma t100 whose 
d1tc losure 1& reatti ct ed by at4tute-. Do uot subt:s.lt U\fo rmat 1on that you 
con~nder to be C8I or o tb~rw1se protected tbrouqh h~·, · : /" """"""·: ... : ·~: ... · l·,n'>. ;ov or ema.d . lbe ht•r://vww.rl'J'-1. .• -:>n ... J<: \' Web s.a.tiP 
1s aD · · anonyaous ac ces$' • system. wtuch ~neena th~ EPA will not know 
yo ur ident1t y or c ontact infot•ation unlesa you provide 1t 1n the bodV 
o f your co~en t. If you send an eiuil co~m.ent d1rectly to thtt EPA 
without qolng t hrouqh w-.... w.r.•-:ul n ~:,...ns.gc .. your email address will be-
eutoiJittlc:ally captured and Included as part of the eomm~at that l!i 
placed in the- publtc doeket and mad@ lV41lable on th~ Internet~ If you 
subl\lt en eleetron lc coJUnent, the EPA z:~comm~ncis Uut you l.nC'lud~ your 
nam~ and other contact information lD the body of your c~~ent and Wlt~ 
any dlsc you SUbtl\it. If th@ EPA cannot read your coJNDent due to 
tecbnlc&l dif!ieulttes acd cannot conta~t you fot clarifl.cation, the 
tPA naay not b~ able to cons1der your (:QJrPBent. Electronic ftles should 
4VOld the uae of apeclal characters, any form o! encryptio n, and be 
!tee ot any defects or v1ruses. For addltion&l information about the 
EPA's publlC doelcet v1s1t th!!- Doc-ket Center hornepaqe et !'l • • !•:,,·~,~·w. ~.:rt,, 1• \'1 ~'[' -L'Hrru~l·.h:· ·h~ .. s.t:trr., 

Docket: All document!! in the doetet are llsted in ":.he :lttl':ltu~··"'.Jl.'Jl!. •. ,ttl:ls . .; ·, ·~· tndex~ Althouqh listed in the index, aome 
.... nformatlon 1a oot publ1ely •v•ilahl!!- (~.q., CBI ot othPt lnforma.t. lnn 
whose d.laclo5ure is restr1cted by 8tatutel. Cetts1rl othi!'I ta:aterlal.s, 
suc:h as copyr1qbted tnater1al, will he publicly .tva1lable only in h!Ud 
copy. Publ1c ly available docket matertala are ava1lable eith~t 
electz:oo1cally 1n n~p: /Jw· ... • ... . :- ~·~Ll l ~·. t ~;n:. . •FV ot tn hard copy at the 
O(!lce of Water Co;;;kct c~ntPr, E.PA/DC, EPA Nest, Roo:n 3334, 1301 
Constitut1on Ave. NW., Washinqton, DC. "lbe Public Readinq Rooa~ ie open 
Cram 8:30a.m. to 4:30 p.tn., Hondey tb:rouqh Friday, e"clud1119 l991l 
hol1days. '!be telephone number for the- Publ1c Rdad1nq RooM i s 12011 
566-1744; the telephone DU~@I for th@ Offlc@ of Wat8t Do~\et C~ntet 1s 
12021 ~66-2426. 

FOP. FIIP.TBE!I. INFOPNATION CONTI\CT: J6n1ta Aquur~. Stondetds and R~olth 
Ptote>t"lton Division, Off1ce of Science .and Technology r 4JO~ T), 

EnvlronW'tPDt•l Protect1on Aqency, 1200 Pe~nsylvara• Av~nl.l~ NW ., 
Wastunq ton, DC 20460; telephone numb@r: 202-566-1860; fa~ nul't\ber: 202 ... 
~66-0409; @JII.ail addr~ss: "-OSpegul~tt.t ,· ::.~ ar lf.l c- atlon~'t.-J• ~t. ,ov~ 

SUPPL£MENT~Y INFORMATION: 'Tb11 supp l ementary informat1on sect1on 1• 

or9an 1zed as follows: 

Table oC Contents 

I. Gen~t4l Infor~ation 
A. Does this &CtlOD A~ply to ~~? 
8. Wbat should l considPr AS l prepare my comments !or ~he EPA? 

I I. Ba~tCJround 

A. What 1s the statutory &nd requlatory hist ory o! t he WQS 
teqt~latioo and proqrs~? 

8. Bo\f' has the- pub l1 c: provided EPA input on the na t.r.ontl WQS 
Proqram 1n tbe past7 

C ~ Why 11 the EPA proposiftq changes to the federal MQS 
U!!CJUlatioo? 
111. Program Areas for Ptopoaf!d R~gulatory Clariflc4t40ns 

A. Introduction 
8. Ad.min1.strator 1 .S 0@term.~.n.at.&.ODS 'Ih4t N~w ot Rt!Vl,sed was At~ 

Necessary 
c . Deslqnet~d Use~ 

D. R~quirements o t Trl~Dft£41 Rev1evs 
E. Ant1deqradat1on lmpl~~e-ntatton 
F. MOS Variances 
G. Prov1aions Author£ Z£nq the Use of Petml.t-Baae-d CoMpl••nc~ 

SC'b!!-dules 
B. Other Chonq .. s 

IV. When does this .action take effeet? 
V. EconornlC l&p&e t a OD StAtP and Trib4l WQS Proar&~$ 
VI. Statutory and txecut1ve Otd~t Reviews 

A. Execut1ve Order 12866: Re~ulatory Plannlnq sod Rev.ew and 
Executive Order 13563: Improv1n; Regulation an~ Requlatory R~VlPW 

B. Paperwork ~eduetion Act 
c. RO'Qulat ory Fl~X1b11ity Aet 
D. Unfunded Mandat~s Re!or~ Aet 
E. Execut1ve Order 13132 IFO'd~r4l10~J 
t. Executive Order 13175 
G. E~ecutive Order 1304S: Protectton of Children From 

£nv1roonental Hea lth Rlsks and Safety Aisks 
H~ Execut ive Order lJ1ll: Actions Concerninq ~equlat~ons Th4t 

S1qn1hcantly Artect Enerqy Supply. t>utribut1on, or o ... 
t. N'ation&l Technoloqy transfer and Advancement Act 
J. Executive Order 121399: Federal Ac:tton~ To Addte-!19 

Env .... ron:mentlll Ju•tice £D Minori ty Population~ and tow-Incotae­
Populatlons 

A. Does th o~..• action apply t o me? 

State and ttlhal qovernl11ients responsible for achn.~.nist~.rinq or 
oversee1nq wat~.r qua l1ty proqrams may be d1.rec:tly affec ted by tb1a 
tuleJu.ktnq, as states and author1z~d tribe~\1\ may 

need to conoider and 1~ple~ent new provi3o~..ons, or revise eKi~t .... nq 
provislons~ ~n their wa ter quality standards (WQS or standards). 
Entltiea such aa industrlal discharqer.s or ;::.;Jb! i cly owned treatment 
works that d~scha.rqe ~ollutants to watexa of. the Unlted States May he 
lndirectly aC!eeted by th1s rulemakin~ because WQS may bP used 1n 
determ1nin9 perMit l1~1ts under tne National Pollutant Otscha.rqe 
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E.limira&t .. an Syst~ltl (NPDESI or 1.n .~.mplementintl other Clean Water At:t 
(CWA or th~ Act) regulatory programs~ Citizen~ concerned w1th wat~r 
qu&lity and was implementation ~ay ~lso be interest~d .n th~~ 
rulem~klng, although they rniq~t not be dlreetly lmpacted. Cateqc[ies 
and entltle3 th&t may ~otentially be &ffect~d iDclud~ tbe followlnq: 

\1\ Hereafter I@f@rted to 45 ~·states and authat12ed tribes'' or 
st!ltes and trlbes.' • · ·state• • in tb.e Clean W&ter Act and thl8 

doc:::ul'l\ent reofers to a state~ th.e Dlstrlct. of Colutnb i &, th.­
Commonwealth o f Puerto ~icc, the Virqin I!llands, Guam, A:netl.C&n 

Samol!i~ and tbe Commonwealth. of th.e Northern Math:na tsla.nds. 

Category 
Examples of potent1ally aff~~tPd 

~nt1t1~s 

Stat~s and Trib~s.................... Stat~s and author1zed tr1hes 
(trlbes eliQible to adm.lnl!!!lter 

was under t.he CNA l • 
Industry............................. Industries dis~harg1nq po llutan t s 

to water.s of tb.e rJnited Stat~s. 
Mun1cip5l.&.tleos ..••••••••••••••••••••• E'ublicly owned treatment lol'orlcs ar 

oth~r faeil1ties dts~harq1nq 
pollutants to w.sters a( tt\@o 
Un1ted States. 

Thl~ t4ble 18 ~at l~tend@od ta b~ ~~hAUStlV@o. hut rather prov.~.aes a 
qu1d~ for ~nt1ties that may be directly or 1nd1rectly affect~d by t~1s 
acttan, It lists the types of entities of which the EPA is aware could 
be potenti!lly affected by thia action. Other types o! ~~tltl~~ nat 
ltsted in the table miqht be afteeted throuqh implementation of was 
that are rev1sed as a re8ult of this rule. If you have qu~st 1ans 

reqardtnq the applicabillty of this action to a pdrticUldi entlty, 
consult the person lL:sted in the prec~dinq .FOR FUR11fER !NFO:RMATION 
CONTACT se-ct10n. 

E!. What should I cons1der as I prepare my colN%1ents for the EPA? 

1. Resubmitt.~.ng Relevant Comments FroPL .2010 Stakehold@of 4nd Puhl•c 
L1stenin9 Se~sions 

from August throuqh Decen!,ber 1010, the EPA h.@ld mult ... ple li$tenlnq 
sesstons with stak~hold@or8 and the public, as well as consultat1on 
sesstons with St4t@o5, trlhe~. and r~presentatiV8S of state and lo~al 
elected officials, eoncern1ng the general direetiOQS of this ptt"lpo:!!led 
rul~. Th@o EfA cons1dered the Vlelol's and comments recetved from thes@o 
sess1ons in develop1nq th~s prapas.al. The prdposal publl.shed toda~ has 
evolved substantially from the mater1al.s the £PA. shared &t that t111\e. 
!f you subrutr:ed cofi!JI\ent• ln rflsponse to any or tb.Qse sessions and WlSh 
for th.@ose comments to be cons1dered durtoq the publ1e t:Oln!ILPD.t p@or).od 
for thlA proposed rulemalnng, you must resubmit suc.h ~omm~nts to the 
EPA 1n accoid&nce lol'lth the instruetions outlined tn th1s do~u~ent, 
2. SubmtttlnQ Confidential Business In!ormat1on tCBIJ 

Do not ~Uhl:l'llt thi.s infofrrt&tion to the EPA through :n ~x•: I 1\JW\- ~. • ya•.d-11 Hm~ . ·-,v or email. Clearly DI.SlJc the part or all of the 
lnformat1on that you claim to be CBI. For CBI tnfotm~tion ~e & dl~~ 
that you ~all to the EPA, mark the outside ot the d1sc as CBI and tb~n 
ident1fy el@octronlcally within the diac the speeifl~ inicr~at1on that 
1s ~laimed as CBI. In addition to one complet~ version of the comment 
t~at 1nclude9 infor~sticn el&l~ed aa CBI, 4 eopy of the ~amm@nt that 
da~s nat contain the informatlon claimed as CBI must be aubmitted for 
lnclusion 1n th~ public do~ket. Information .!IO marked Wlll not be 
d1sclosed except 1n &~~ordance with procedures set forth 1D 40 Code of 
F~det&l R@oqulations fCFR) part 2. 
3. T1ps !or Preparing Yt"lllr Conut~ents 

Wh~n su.bmitt1n.g comments, remembei to: 
!dentify tb~ IUl~~akin~ by docket number ~nd other 

.~.dentifyinq 1nlormation (subJect head1nq, federal Register d8te and 
pa9e number J • 

Follow d~Ieetions. The agency may ask you to respond to 
specific qu@ostions or oigan1ze ~omments by referencinq a CFR part or 
sectl a n number. 

Sub~lt any and all comments on any portion of the 
rulemat1nq that you wish t~ be ~on~tder~d. 

Explain y:h y you aqree or cbsaqree, suqqest alternatives, 
and substitute l.mguagL: !Clr your requested c:haneJeS4 

Describe any assumptions and provide any teebnleal 
in!or~at ion and/or data that you used. 

I( you prov1de an estl~St~ of potential costs ot burdens, 
explaln how you arrived at your estimate in suffi<::lent d~tail to allow 
for 1t to be reproduced~ 

Prov1d~ apec1fic exsmples to illustrate your concerns~ and 
:,uqqest alternat1ves~ 

Explaln your views as ~l~atly AS poseible. 
M&ltfl' suie to auhml t your comments by the coli:Went perlod 

d~adl1ne ldentlfied. 

I!. Background 

A. What ~a tbe statutory and IeQulatory h.story of the WQS requlot~on 
and proqram? 

The CWA - -inili ~ lly enacted as the Federal Hater Pollut~on Control 
Act Amendments of 1972 \Pub. t. 92-~00) &nd subaequ•nt amendment•-­
establishes the basic stiucture in place today for regulat1nq pollutant 
dl~charq~s 1nto th~ waters of the Qn~ted States. In th~ Act, Conqress 
estahllsh~d the national object~ve to · 'te8tore and maint31n thP 
chem1cal, physical~ and biolog1cal 1nteqx1ty of the Nationts w~ters,'' 
~nd to a~h1eve ··wherever attainable. an 1nter~m CJOal of water quality 
wh1ch provides for the protection and propaqat1on of f1sh, shellflsh, 
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and "'o.ldltfe and for recr~atlon 1n end o~ the!' wetf!lr" (d~ct~oDs 101!11 
and 1011a1<211. 

The- CWA establlahes the bas ... s for the curr&nt NOS requla.tlon aa.d 
proqra~. Section 301 of the Act provide9 that ''the d1scharg~ ~t any 
pollutant by 11\Y person .shall be unlawful'' except in C:OJ"tpliance Nllh 
speci!1.c requlrements of btl~ 111 •nd IV of the Act:, 1nclud1f\q 
1ndu~tr1al and l:lUDlClp&l efflue-nt l1a1tations SFPctfied under seet,on 
30• and · · any JI\Ote str inqent 1 imi tat 1.on.. 1 nc I udi nl) tb.oae n~c••••ry t~ 
taeet WQS, treatment stendarda or schedule of con.pli,ance established 
pursuant to any State law or regulstton.'' Section JOl(C} of the Act 
addre!lsea tbr developmPnt o( stet~ end eutbotlZrd trib4l W05 and 
provide~ !or tb~ !ollotoun~: 

ill was shell consist ot desiqnet~d uses and wAt~r qual.ty criter1a 
baaed upon sue~ uses; 

12l States and authot~zed tribes s~all estahl•sh WOS cons1der~nq 
the Collow1nq pOS$lble uses for tbe1r waters--prop6Q4tioft of C~sh, 
shellflSh and wildl1f~, recre&tlonal purposes, public water supply, 
aqtlc:ultural and 

IIP&ge 5452011 

1ndustr1al water 5uppl1es, navigation, and othel u1es; 
131 State and tr1b4l standards lnuSt plot~ct publ1c b~alth ot 

welfare, enhance the quality of water, and serve the purposes of the 
Act; 

l(l States and tribes muat review the~r standards at least once 
every 3 years; and 

l~l 'nle EPA is required to review any new or reVlsl!"d atate and 
tr;.bal standards, and is also required to promulqate federal standards 
where the EPA finds tb&t o~w or r~Vl$ed state or tribal standards are 
not consistent Wltb applicable tPquireo~nts of th~ Act or in situations 
wh~r~ th~ Adrainisl.tator d11tera1.nes that federal standards are necessary 
to lt!.f'l't th~ re-quiz:ements of the Act. 

~~ EPA e-stablished the core or the eurrent WOS requlat1on in a 
fJ.n&l rule useued in 1983.\2\ nus rule sttenqthened previous 
provtatons that had been in place since- 1911 and JDOVed thelll to a n.~w 40 
CFR part 131 154 FR ~1400, Nove!Ober 9, 1991). n.e resu1t1nq r~quht> on 
deacr1hes how the WQS envlsloned in the CWA are to 1:1• admlntetered. It 
clar1f1es the cont~Dt o( st&llderds &nd ~stablishe~ more detailed 
prov1siona for irnplea.entinq the prQviatons of the Act. 'ft.e followlnq 
ar~ exa~pltos of how the requlat1on has interpreted and implemented th~ 
CWA provialons reqardinq standards: 

\2\ In th1• preamble, tbe EPA uses the term ' 'water quality 
standards requl&tlon'' to mean subparts A, 8, and C of part 131. 
These thre~ subparts, compz:iainq Sec. Sec. 131.1 throuQh 131.~2, 
contain qeneral provisions, Iequirements for eostabllshi"q standards, 
and procedures for review aod revislon of standards, r~sp~etively. 

Part 131 also Includes a subpart D that contain& th~ t~xt of WOS th~ 
EPA has pro~ulqated to t@place ot suqm~nt stmte and tribal 
st11ndards. 

Establ1•be3 ptocedures to recoqniz~ th~ 1mportanc~ ot 
de:siqnating beneftc Lt. I ustos to achieve the CWA .section 101 (a) 12) 
interim qoal w1tb rf'qard to protectinq aqu.atic life and re~reat1onal 
uses, and to p~o·nde states and tribea tbet option of establ1sbinq sl.lb'"' 
c&t~Qor1~$ ot ueea, aueh as cold water and war~ water aqu&tte lite 
des1qo4t1ona (See. 131.101 . 

Provides deta4-l concerning the adoption of nu~r1c \~late-r 

quality crtterie, lnclud1.bq eutbor1zinq th~ racd1ficat1on ot tbe EPA's 
nati onal recommended erl t~r 1a to r~!l~et sit e-speei fie conditions, tbe 
uae of cr1ter1a metbodoloqtes di!!erent froa the £PA'& recommendatlons 
eo lonq as they are ecienttfically defensible. and the use of oarrat1ve 
criter1a where- llUWiei1C crit~rta cannot be dertved or to supplement 
nura.er1c cr1teria <S•c· 131.111. 

Incorporates •nd clatifies the Act's e~phas1s on th~ 
~~portance ot preservin9 existinq uses and 1d~ntt!yinQ and preaerv1n; 
n1qh qual1ty and outst4ndinq resourc~ waters throuqh lonqstandinq 
antldeqradation p rovis1ons. Th~se prov1aions are desi9ned to protect 
exist1nq uses and the level of water quality necessary to support these 
uses; to ptoteet hiQh quality W5ters snd provide a transparent analytic 
process !or states and tr1bes to determine whether li~lt~d deqradat1on 
o! such water• is ,q:·p r ~)?lt · • ~ e ab.d ne~~ssary IS~c.. 131.121. 

In support of the 1 ~~3 requlation, th~ EPA bas issued a number o~ 
qu1dance documents, sucb as tbf! ··water Qu&lity Standards Randbook'' 
!WQS Randbookl, \3\ that have provided q1.1idsnee on tbe lnterpret4tlot. 
~t~nd imple~J~efttation ol the KQS requlation, and on scientiflc and 
techn.ieal analyae1 tbat are used in tnakU\'l d~cisions that would impact 
WQS. lb~ EPA al•o developed the . ' Technical Support Document. tor Weter 
QUallty-8ased Toxics control'' \4\ tTSDI that porovidPd addit.1onel 
quidane~ for l~plementinq state and tribal was. 

\3\ f'.i.rst ed1t1on, D~ceJ\ber l'J83; second ed1t~on, EPA 823-B-94-
005&, Auqust 1994. 

\ 4\ F1rst ed>t.oo, EPA 440/4-65-032, septenber 1995; revised 
edlt>oo, EPA 505/Z-90-001. Horeb 1991. 

'the part lll J'equlat1on bas been l\Odilif!!d twice since 1993. Flr•t, 
•n 1991 the EPA added See. See. 131.1 and 131.6 req•rd1ng tr1b~s, 
pursuant t o sect1on 516 of the CWA 156 FR 64993, Veetmber 12, 1991 1 . 
Sect1on ~16, wbich was enacted 1n 1987, included prov1sicns f'Xtendinq 
the ability to partlc1pate in the WOS program to Indlan trtbe&. S•cond, 
ln ZOOO the EPA pro111ulg&ted Sec. l 11.21 (C), e~"""only known as the 
·'Alaska Rule,'' to clarify that new and revised stotndards adopted by 
states and tribes and submitted to the EPA after May 30 1 2000 become 
applicable standards for CWA purposes only when approved by the EPA 16~ 
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fll 24141, Apnl 21, 2000 >. 

! . Ho"' tlas the publlc prov1ded EPA 1nput on the- nat tonal WQS Proqram lo.n 
the past'? 

The- EPA receive-a comMe-nts, dtta, .tnd J.nformatlon Croll\ oviPt f.~ 000 
c:oJNl'leDtt!'fS l.n dev1Plop1nq · 'F1D&l Water Qua.l1ty Guidance Cot the Grest 
Lakes System• • 1n 199~ !EO FR 15366, Mareh 2'3, 199!>1. The final 
Gu1danc:e r~pr~s~nted more than six years of int~ftslVeo, cooperative 
effort~ that included partlclpatioo by the etqht Great Lakes states, 
the EPA, and other Fede-ral aqenc1es ia op~n dialo9ue with C1t.l%~ns, 
local 90vermneats, tiiUDlC1pallt1es, acad~l\1&, the ~nv!ronmental 
community, and industrte-s loeat~Pd in the Great Lakes ec:osy~t~Pm. lh~s 

proceos!t IPnt.tlled a thorough rev1ew and analysis o f the federal V4t~r 
q·J.\llty iJ :':lg : am and opportunit1ea for 9reat.er t:lar1ty, focus, and 
11rp1ovco 1mplementat1on. The !1nal Gu1d&DC~ ie c o<:ht1ed 1n (0 CFR part 
132 and helps establish consistent, enforc~ablP, and lonq-term 
prctect1ons !rom. all t ype~ o! pollut,ants, W'lth short .. term el'l\pbll~is on 
the type$ of i": i ::~ - .: ccu J•n'l~tlVe contam1nants that &eeui'Oulate in the food 
web and pose a threat to the Great 18ke$ System. Whlle not all 
prov1s1ons of tbe Fln&l Guidance may be necessary or apptopt 1ate for 
the nat1onal Water Qual1ty Standards froqram, tb~ ~?A cons1deted the 
input recl!iVI!d f:om t.he publ1c tht'OU9b the dev~lopment ot the FU1.4l 
Guld&nce dur1.nq t.he preparatton of th1s proposed rule. 

In 1998. the EPA issued en AdvancP Notictt o f Pt'oposed AQl~kinq 
tAHPRK) to d1acuss and invlte co~ent on over 130 4 S~P~ts o! the 
federal WOS requlat1on and pro9razn, with a qoel of idt::.~ l.! y i!'q spec:l!lC' 
chanq~s ttat mtqbt atren9then water quality protect1on end t'e$tora.tlon, 
fa c illtate- wste-tshed mana;cmcnt 1n1t1at1ve-s, and 1o.corpor.1te evolvinq 
water qual1ty cr1teil& and as•essment •cienee into stat~ and tribal WOS 
pro;ram&. [63 rR :Hi7(2, July 1, 19~8). ln response, the !:?A receJ.Ved 
ov•r 3,200 spec1!1c written comment$ fi"om over 150 coram1mt letters. Th@' 
EPA also held three public meet1oqs dunnq the 180 ... day conun.ent p@orlod 
wh•re add1t1onal comments wete received and discussed. 

Althout;Jh tba EPA chose not to :rtov~ forward w1tb • ruletttakl.nq a.ftet 
the ANRPH, as a result. o f tbe input rece1ved, th .. £PA ldefttllled a 
nulflbet: o f hiqh pr1or1t.y 1s•ue 4rf!'&5 for which the Aqenc:y btl"' developed 
quld&nce, prov~ded techbtcal 1111stance and continued turthei" 
dlacuaaion and dialoque t o aasure r.tore ef"fective pro qratn 
implementation. For t!Xample, .uny .AHPP.H coJ"&entl!'t.S expressed th~ J\~~d 
Co r eddit1onal aaaiatance on establ1shinq des1;nated uses of wat~r 
bodies and thl!' proceaa to follow when rP&k1nq deS1CJDi t ed uses ~rtorP or: 
l~ss protect1ve. ln otder to receiv~ 1nput !ro~ a broad s~t of 
stak~holders on these toplc:s, tb.e EPA held a follow-up national 
sYNposlum on designated uaes on June 3-4. 2002 1n WashlDqton, De. 
Approx1mately 200 intl!'reeted c:it1zens, qovexn~ent o!!ieia.ls, •nd 
:e9ulated part1ea 4tte-nded tbia open meet.lnQ, w!nch included 
presentatlona from a V4t'lety c! stat~holders and an e~pert panel 
representl~q different 

v.Pwpoints. \~\ In add1t1on, the EPA held four co-r4!-qulato r workshops 
bet ween Februtry 200!J and April 2006 wtth :~tate. lnterstat@o, and tr1hal 
partners, 4nd qathered further 10put and ff!'edbact on tbe esteblishment, 
adjust~ent, 'nd imple~entat1on o! deeignatttd usea.\6\ 

\5\ froce~dinqs from tbe national .syzr.polliu~n on. des1qnated ut~ea 
can b• found at h~~f~ llw"'ter .ep -t .Jr•:/sC":fE>ch t~w i'e' '1"'%e/;· •n-1.,:d~/.J..,e .. ;/:,yfl'lp"')s*;,:,.. .ndl·x. c fro'. 

\ 6 \ A su~ary of the eo-regulator workahopa and a link to the 
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the core requ~xe~~nta o f th~ e orreot WQS requlatio n have been in 
plaee tor over 30 years. Thes~ requir~ents have provid~d a strong 
!oundat1on for water quality-based controls, includtnq watflr qual1ty 
ass~ss~ents~ impaired waters liats, and total max1mum daily loads 
(lMDLsl under CWA aeet1on l031d)~ as well aa for water quality-base-d 
e!!luen.t LLmits IWOBELs) :n NPDES dis~harqe permits under CWA sect1on 
402. As ~1t~ the development and op~t4ticn of any proqr4~, however~ a 
number of poliey and technte4l issues have recnri"ed ov~r the past 30 
years 1n 1ndividual St4n.d&tde leview.s. stakeholder comments, and 
ll.t1qation that the EPA believes would be addressed and r•solved ~or~ 
e!Clo1ently by olu1ty1Dq, ~pdattnq and rrv1unq thr federal WOS 
requlat1on to asaure qreater public: transpareDey, better ~teteholder 
1n!o una t1on, and r.ore effec: ti ve uapl ~me-ntation. 

Ft'o~ 2008 throuqb 2010, tb~ &PA held onqoin9 d1acu•••o na with state 
and tr:bal partners and o ther stakeholdeta. ~ea~ diacuaaiona addressed 
a wide-r&Dqe of i•sues, Crom which a subset bas be~D 1dentilied as 
SlQnl!tcant ar~aa of eontinuioq coneern. In 2010. the EPA held 
11sten1ng: sessioDs w1th the public, states and tr1bes to obta1n 
feedbaet on this subset of 11suea. The aqenda 1 backqround ~•tet"lal, 
l1st of patticipants and the publi~ transcript& m&y be v1ewed at h~~r;//w4 ter.epd. ,ov/law~r~1~/}awggu~dance/w]s ~ ~st~n .. ng.cfm•record~. 
Sect1on III of the EPA's proposal descr1bes the key areaa the EPA bas 
chosen to address baaed on input rec~ived and the EPA' s propoaed 
requlatory approaches. T.be EPA believes that states, tribes, other 
stakeholders. and the public will benefit from elarific4tion in these 
key areas to better understand and make proper uae o f available CWA 
tools and !lexibilitles, while maintainiDq open and transparent publ~c 
partlClpatlon. Clear re9ulatory require3ent• and 1aproved 
1Mpl•ll\•ntation will prov1de & taate transparent and well-defined pathway 
fo r r•atoriuq and ma1ota1n1nq tbe bioloq~cal, che~lcal, ~nd phys1cal 
1nteqr1ty o! the nationts waters. Tbe cbanqes th~ EPA ia propo11nq 
today add ot modify apeci!lc requlatory proviaiona to addr~s~ k~y areas 
described below. 

III. Program Areas for Proposed ~equl&tbry Clari!ications 

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/html/2013-21140.htm 3/25/2015 
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A. lntr odUC't~on 

As dlscus~ed U\ section ILC, the tPA has had on'to1nq dialcque w1th 
states, tribes and stakeholders on key l&$ues that are cPntral to 
4SSUI1nQ effeettve imple~entat:on of the was pro~ra~. As part ol thls 
pro~ess, the A9ency has cona:tdered several fundamrntal quest1ons 1n 
evaluatlnq ::ltlpcr:.u:dtiea to llnprove ur.plementation of td@l was program 
1ncludtn9 ,.,t:.lc!'t recurrtnC) implementation iaauea would beneh.t mo!lt fror­
a regulatory clar1f1cation or update, whll!ther there- are PI'IPtqinq lasues 
that could be raorr ette-cttVely addressed throuqb requlatory revuliolla, 
whether the requl4tl on eont1nues to have the appropriate balance ot 
ccnststeccy and ! l ~Xlb1ltty f o r states and tribes, and whether the 
reault1nq proqraM e!tectlv~ly tacil1tat~a public parttcipstion 1n 
s tandards dec1sions. 

As a r~~ult of th1s evaluation and conatderat10D of continuing 
.nput !ro~ states, trtbes and stakeholders, tbe !PA 1s propo~1 n~ 

c han~es to tey program areaa of it• WQS requlation at 40 C~~ part 131 
that the Aqency bel1evea Wlll r~sult 1n i~proved re~ulatory clarlty and 
Jnore effective program ur1ple~n.entation, ~tnd lead to env1ron~nental 
lmprovetnents in water qualtty. Tbia proposed :uleNkinq requests 
co:.:a~nt on reqnlatory rev1slona 111. the !ollowtng a1a. key ~ssue areas: 
! l l Adht1Distratt)I 1

S detennnatton that ne"" or reV11ed WOS 1Ue 
necessary, (2) designated uses, (31 trienn1al reviews, ( 4 1 
anttdeqradation, (!.) WQS variances, and (6) cot~pliance acbedule 
autho r i zing provisions. 

&. Adm"nistrator 's Oe>te-rrunatlon.s That New or Rev1sed WQ~ Ate- Neocea~sary 

1. Thr EPA Propc!iu.l 
~e EPA is prcposinq to amend paraqraph tb) ot Sec. 131.22 •.o add 

a r~~u1rement that an AdMtntstratot's determinat1on must~~ s1~~e~ hy 
the ~lnistrator ot hl~ or her duly 1uthorized del~qate, and must 
tnclude a statement that the document i• a deter~tnat1on tor purpose~ 
o{ 5@'Ctl.on J03(c) (4l nn of t he- Act. 
2. Backq:ound and Rationale for R~e-v1s1on 

Sect1on 30)(c l (4l (81 of t he CWA prov1dea the £PA Ad:R"nlstrator wt t h 
autbor1ty to dete:•1ne- that • new or revised WQS 1& neee-ssary to oeet 
the CNA requlre.ents, typ1cally in tbose ~ttuations kbet@ a ~tate or 
t ribe f&tls or 13 unable to ac:t in a. ll&nner ~onslstent Wl th the CWA. 

Suc:h a dete:z:minat1on 1~ made at tbe Adla.inlst:z:ator's discretion, after 
evaluatinq all relevent factors. An Ad!a1n1strato r ' s detennina.t1on 
trlQg~Prs the requireMent for the EPA to prompt l y prepate and publish 
propo~ed requl•tion' settinq forth a r~vi~ed or new NOS !or th~ ~~tPr ~ 

of tb~ United States involved, and !or the EPA to promulQ&te euch was 
unlesa the state or tr1he adopts and the EPA appzov~s sgch WQS before 
the EPA promul;atlon. 

The EPA 1!1 concerned tbat. the process whereby th.e Admin1 st:z:ator 
deter~tnes that new or revised sta~datd~ are neceeaary is not •lw&ys 
clearly understood or lnterpt'eted by the public: and etak.ebolders. In 
soJM 1nstances, thlS lect of understandinq bas led to a atstat.en 
conclus1on tbat tb~ EPA haa IDAde a CWA 303 (cl {4 ) 1BJ dt-ti!'Utinatton when, 
in fact, the EPA did not zuke nor intend to mate a dete-rm1nation. For 
eJCample, Agency tJe!lo randa or doc:un~ents az:tleulatlDCJ aceaa where states' 
WQS may need improv@m~nta have aometimes beeo construed or alleged hy 
stakeholders to he o!f1c1al Adtunlstrator deterEunatt on.s tbat cbllqet~ 
the EPA to piopose aod pro&ulqate federal WOS tor such states. In order 
to ensure @!!ect~ve l~plementation of the national WQS proqr&~, to 
prov1d~ dtrect, elear, and transparent feedback on seate &nd tribal 
act~o~s, ana to ma1ntat~ an open and constructive dleloque w•th states, 
ttlb~a and stakeholders on importtnt water quality 1saues, it xs 
essential tbat the EPA bav~ the &bll1ty to provide feedback, and states 
and trib~s have the opportun1ty to eona1der and evaluete tbe- A~~Dcy's 

vtew.s, without fe-•r of litiqation triqqer1nq a duty on tile pert o! the 
EPA to propose and ptoDulqate NOS before e1tbe:z: • state, tribe or the 
Aqency bel1eves such A eourae is appropriate or nee~asary. 

'the £PA believes that thta re-vl.sion would estabheh a more 
transparent process !or the Adltlinl:stratar to announce any detennnat1on 
made under section 303(cl (4) IBl o! the Act. such a revi•1on will allow 
the EPA to effectively provide dire~t and speciflC wrttt~n 
recommefldations to states and tribes on atea• where WQS improvements 
should be considered, 

((P&q~ 54522(1 

w1thout the poss1bl1.1ty that such recommendation• will be- construed as 
a detenunation that obllQ"IHes the EPA to propose- and promulqate new or 
re-v1sed. .standards. 

The public's ab"lity ~nder Sect"on ~!>3 ( e) o( the Admin.astratlV~ 
Procedure Act (5 U.S.C. ~!>l(e)} to petition the EPA to 1&sue, amend, or 
repeal a rule, would not be- aff~~ ti!d by thia proposed re-vltUon. 

The EPA invites COlQrllents on tb~ proposed amendment to paraqraph lb ) 
of Sec. 131.22. 'ftle !!'A also invites t'Omrt~ent on any other options 1t 
shou!d ~onstdet or on the tnterpretations expressed 1n thia !lection. 

C. Deslqnated Ua~ee 

I. The EPA Proposal 
Flrst., tb.e EPA is propoainq to amend paraqraph. (9) at Sec. 131.10 

to pro,·id~ that where a state or tr1be ed(')pts new or revtsed \4"4~8I 
cpa 1! ty standards ba•ed on a uae attainability aoaly•1s [UAA), 1t m.uat 
adopt the hlqbest attalnable u4e <HAU). States and tribe5 ~ust also 
adopt criteria, as specified 10 Sec. 131.11 (&) , to protect that use. 
lbe &PA u abo propoolnq to add a defitutlon of BAU at Sec. 131.3{111. 
Spectftcally, the EPA ls propoaing: to d~tine liAU as · · tbe aq1.1at1c llfe, 
wtldl1fe, and/or recr~.at1on use tbat ia both elosest to the uaes 
speetfted 1n 'ectton 101 (a) (2) ot tbe Aet and atta1Dable, aa: d&t&rmtned 
\Unnq best availabl~ data and in!ormation through a use attainability 
analysts dt"!ul!ed 1n. Sec. l31.3(gl. 11 

Sec:ond, tbe EPA i• mak~nq app:oprt.ate edita to Sec:. 13l.lO(qJ to 

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/html/20 13-21140.htm 
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b~ cle-at th&t theo factors l.~.s t@d 11'1. S~c:. 131.10 fc;l must be used whPn a 
UAA ls requtred by See. lll.lOf}), &nd 15 testtueturlnq Sec. 
lll.lO(kl to cle-arly art.&.culat4!!! "'hen a UAA 18 not r~qult@d, 
2, Baekqround 

OestQnated uses commun1cate a state's or tribP'l'll env.&.r:onmental 
rnaDaqem.ent objectJ.ves !ot l.t!l watfllt:!l and dtlVe on-the-ground W,IJitPt 
qu$llty de~tslon-~Aklnq and tmprovement5, to establlsh 1ppropr1ate MQS, 
states and trtbes define the water qual1ty qoals of a watPt body first 
by des1qnat1nq the uselsl and second by SP.tt1ftq cr1ter1a that proteet 
tho se uses. WQS are the foundetion for other CNA requitl!tlll!'nts 
appl1cable to a wateor body, ~ucb aa WOBEL5 for p o lnt aource 
dtacbarqet s , as well as ass~ssmi!ht of wate-rs a.nd establishment of lKDLa 
tor watl!r.s not meet1nq applicable- WQS. Dflllaiqn•ted uses play aueb an 
1~portant tole lD the ett•ct1ve implementation of the CWA. Th~ £PA 
belleves lt is essent1al to provide clear and eoocts~ :equlatory 
r~qu1remtmts for $tttes and t:ibe$ to follow 11) wl\en ac:lopttnq a use 
sp~clfied 1.n section 101 (a) t2l o: sub-ca.teQOflf!S of auch uses for a 
wat@r body for the !1rst turte, o: t2) when r~hlOVU~q ot revi•ing a 
currently s.dopted use spee1t1ed in section 1011&1121 of the Ac:t, or a 
sub-cateqor~ of such a us~. rh1s is parti~ularly importa"t i~ l•qht af 
recurring lnput and questlons on thia issue and the po tent1al for 
confl1Ct1nq 1nterpretat1ona and 1ncoosistent case-by~ca.ae MOS proqiam 
tmplementation. 

ODder sect1on 303 t 33 u.s.c. 1313 1 of the CWA, states and 
authorized tribes &II! requ1red t o develop WOS for water• of tbe Un~te:d 
States wi thin their stat~. WQS shall lnc1ude destqnated use or uses t o 
be raa.de of tbe watfiiii and cr1teria to protect thoa~ uaes. Such standard.s 
thall b~ e$t&bltshe:d takinq into cons1detat1on the uae and value of 
waters Cor public water supplies, propaqat1on of fish end w1ldl1fe, 
rec reatlon. aqrieultural uses, lDd~~ttlal u~es, n&vtqatlon end ath~r 
purpos~s (C'WA 303 !c l (2) fA) l. Oestqnated uses are def1ned at 40 CFR 
131.3(fl a.s the "uses spec1C1ed in water quality standards for ea~h 
water body or seq~eat whether or not they are bein~ attained.'' A 
·' use" lS a particular tunct1on or, or ac:tiv:;ty 1n., a puticulu water 
body tb&t requires 1 speeific level ot ~ate: qual1ty. 

Section 101 (&I !2) of the CWA establishes the national qoal ttlat 
· ' wherever atta1nable, an tnteru• qoal of water quality whicb pi OVt dcs 
! or tbe protection .and propaqa t 1on of f1 sh, shell !ish, and wi ldlife and 
provides for recreati on 1n and on tbe water'' be ackueved by July 1, 
1993. CWA !lflllc:t1on J03 !c ) (2t IAI requ.1re!l st&te and trlb&l WOS to 

· protect the publ1c health o: welfar~. enhanc e the qual1ty o! th~ 
wate: and servf' the purposes o! Ul1$ (Act I.'' 'The lfQS requlat.ior.r. &t 40 
CFR p~r~ 131 interprets and lmplements these provision~ tbtouqh 
rec;,ui l c tr.<..:l :: ::: that WOS ptotect th.e uses spe~if ied in sectJ.on lOlrat !21 
of tbe Act unless tho1~ uses are shown to be unattainable, e!f~ct1vely 
c reatinq a rebuttable preaumption of &ttainablllty.\7\ Thus, it has 
been the EPA's interpr~tttl.on that the usea specifled in sect1~n 
101(al (2l of the Act are presumed attainable unlesa a state or trlbe 
afflrrnat1Vely d~tnenstr•t•s tbrou~h 11 UAA\8\ th.at 10l~al (21 uses ar~ not 
attalnable as prov1ded by one of six requ.latoty fa c t or• at Sec. 
131.10 l q ) . \9\ 

\7\ See 4 0 CFII 131.2; 131.~ 1 & 1 1~ 1 ; 131.6 1AI , I!); 131.10 191, IJ J , 
<k l . 

\ 8\ se~ 40 CFP. 131.3(q ' . A UM 1s a 8truetured sc"eot1f1c 
assessment of the factors aCfec t1nq tbe a~tainment of tbe us~ that 
mty 1acludP phy$1C&1, ehe~1cal, blolo~ical. and eeono~le !actor~ •~ 
de-scribed ln Sec:. 13l.l0(Ql. 

\9\ EPA's · 'rebutt.able pteRumption'' that the usea spec.fied 1n 

CWA sectlon 101 !S) (2l 4re> presumed attatnable, unless demonstrated 
to be unattainable throuqh a UAA, has been upheld ~on [daho Min1n; 
Assoc1.at10~ v. Browner, 90 F. Supp. ld 1076 tD. Idaho 2000l. 

The current was regulation a t 40 CFR 131.10 requ1rea states and 
tr1bes to specify appropr l .ttf' use!\ to blf!' Ac hieved and protee tPd; 
requtres that WQS en5ure att&inment and maintenance of WQS of 
down~t:eam waters; allows Cor sub-categories of uses l l!.g •• to 
dt!f~rentiate betweeD col d wate: and warm wat~r Ciabeti•s• and sea~onal 
us~s; de3c:ibes when uses are attainable; 11sts six Caetors of wbl.ch st 
least one muat he satisf1ed to justify removal of uaes spee1ti~d 1n 
Section 101 tal (21 that are not e>clstlnCJ U.Se!S; proh1b1ts reornova:l of 
existing uses; requ1re• states &nd autho:1zed tr1hes to rev1se WOS to 
re!lect u~es that are presently being attAined but not desiqnatedl and 
establ1s~es when a stat~ or tribe is or is not required to ~onduct a 
UAA. Stat@:5: .and tribes have tleKibility when rnenaqinq t.belt des1qnated 
uses cons1stent with the CMA and 1mple~eot1nq regulation. 

Mote speci!1eally, the current WQS regulatlOD requires a UAA wheD 
des£qnatinq use~ that do not 1nclud~ th~ uses specified lD section 
10 1 { a ) 12) of tbe CWA, wben teJ:novtnq a deaiqnated u•e spec1f1ed in 
sect1on 101 (&I (2) of the Act. o: when adopttng sub-C4t~qorifllle of such 
uees that :equtre less atrinqeot criteria. The phrase · ·uaes ~pec1f1ed 
1n ~ectian 10l(al (2) of the Act'' :efer3 to u.ses that pxovide for the 
protect1on and propag4tlon of flsh I including aquattc lnverteb:rates ) , 
shellf1sh, ~nd w1ldlife, and recrPat~on 1n and on the water, as well as 
for the prl"ltet:tlon of bu~~tan beeltl\ when consuming fi.sh, ahellf'i.sb, and 
other aquatie life.\10\ ·' Sub-category of a uae ~pecificd 1n se~tion 
101(41 (2l af the Aet•• refe:a to any u.se that reflect,:, the subdivision 
o f uses speclfill!d in section 101{4l <2~ of the Aet into •m•ll!!!r, more 
homogenous qroups of W'&ters v1th the 1ntent of reducin9 vartability 
wi th1n the q:oup. 40 CFP. 131.10 (C l provides t hat a ta tes •nd author 1.zed 
tribes may adopt sub-eateqotlea of a use and set the dpprop r i a te 
crttetla to reflect vary1~9 nfllleds of aueh aub-eatpqo:1ee of uses. 
States and tribes have broad discretion to d~t~r~tne the appropri•t~ 
level o f spec1ticity to u$e in ident1fy1nq and de!1n1nq designated 
uses, and ~oth1ng in thls propos~l 1e ~ntended to narrow tbat 
dtsc:et1on. Ro~ever, the !PA baa found that th~ cl~ater. more aeeur4te, 
•nd 

http://www.gpo.gov/fdsys/pkg/FR-20 13-09-04/html/2013-21140.htm 
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( (Poqe ~4 ~23) J 

ref1ned the des1qn4ted U&Ps are in deSCtlh•nq tl\11!' sta. t~'s or tr.a.be's 
obj ective f or 6 water body, thP more effii!'Ctlve those use desiqnatton3 
can be in dtiV1D9 the manaq@ta.eot &l!t 10D!l nece-s~ary to restor• and 
protect wat er qua1ily.\11\ 

\10\ ·:··r;li'f t:,::. 1 I , Ja ... ·.:;;.~t ":. ,..,. ... t:/..:::·-1;l"i·lh~t·l·t ln'1·tr•. • u:_Jnv•./';'l 
\11\ EPA notes th4t a \Hill!' W~ey tr'l~.-r. tbe descrtptton o f s sub-

cateqoty of a uae speei!1cd in sect1on 101 f& l f 2 1 o ! tbll!' Act, • • b11t 
not prov1de an equal level of protect1on as ~ usil!' spec&!ted 1n 
.se~t1on 1 01 f.al (21 o f the Act. If a state Wlsbes to dtt!'stqnateo such e 
suh •eateqory, 4 UAA wou ld be reoquired, consistent with Sec. 
131.10()1. 

The current requ1ation at Sec. 131.101~1 ond ihl (11 prov1deo thot 
st&t~s and tr1bes may not remove a d~a1qnated use if it would also 
remov~ an e~tsttng ~SP unlPSS a us~ 'f'quirin~ more 5trin9~nt cr1teri1 
ls added. £xisttnQ us~s are ''those uses actually stta1ned in tbe Wlter 
body on or after Novemb~r 29~ l9iSr whether or not tbey o\re included in 
the water quality st•ndards.•• ~JCl&tinq use& are known to be 
·· ~~~~ t~~u·• when both the use and the water quallty neeeasary to 
support the use hal been acb:a:eved. \12\ 'l'hf' EPA reco~nizes~ however, 
that all the nece5aary data may not be available. Where data may b• 
luuted, 1.nconc lus1ve, or not av.11lable, states and tr1bes t\ave 
d1.se:ret1on to determ1ne whether an ex1st1n9 use baa been attalned, 
based on Pl th~r the use o r the water qual1ty. It 1& 1mportant to no tP 
that the proh1b1t1on oo r~~ovinq en existinq use 1• not intended to 
epply to a SltU&tlon wbere tbe state or tribe wishes to remove • use 
whet!!' re.-.ovel wou.ld result Ul i"Provinq the cond1t1on of A water bOd)'. 

The tntent of the r~qulatlon 1a to further the ob)ect~ve 1n CWA aett1on 
l Ol(a J t o ·· restore end ma1ntain the chemical, pbys1e:al, •nd bloloqH'&l 
1n teqt 1ty'' ot the nat1on's wet ers, not to preveot actions that mak~ 
the water body J'IOte l1ke its m.tnima 1ly Impacted eoD.d1t1on. For e.:araplc, 
l f a W&tl'l water !1shery ~Klsts behtnd a dsJil, the eXIStinq use pr oVlSlon 
would not prevent the state !ron~ remov1ng tbat dsm because do1n9 10 
would l1 kely resto re tbe ruturel !.':old wat~r aqua.t 1c ecosystem. 

3. ~at~onale for R~vis~on 
Adoptlon o! Biqbeot Atto1noble Use 

As dlseuaaed above, states .1nd trtbes have !lexib~llty t o des~qnate 
and revise uae11 in accordance wtth the- provi~nons of Sec. l3Ll0 wh1c:b 
1mpleme11ts the requirement in )QJ(c;) 12) !AJ that standard5 shall be set 
to setv~ the purpo••• of tbe Ac:t as set !orth l.~ Sec:t:Lonl lOll a I !2) and 
J03{C) 12) (A). Bow•vlltr, tbe EPA b@>ll~V@:;. tl\at H ~AY be &p('ltOPillte to 
provid& qreater clarity In the requlations Implementing tb1s 
requirement. For exa~ple, .S$ par~ o( th~ UAA process, & state or tr1be 
may be able to detiOnatrate that a use supportinq a patticulat cl&&:~ of 
aquat1 c lt(e is not attainable. However, if some less senstt tve aquat1c 
o rq•niams are abla to •urvtve at tbe Slt~ under current or sttainable 
future cond1t1ons, t he qoals o f the CWA are not served by s1mp l y 
removinq the ,tCUict\.IC life use d~:nqn&tlon and applicable er1terla 
without ch:t.f>rti"~inl"~Q whether there 1s some alternate 10111 112} use or 
•ube:tteqory o f such a U!le that te f'eastble to att&ln. ltae OM procesa 
c an be used to 1dent1!y the hlghes t 4quat 1c life use that is at t aln&bie 
(l.e., h1qbest atta1nabl e use l . Onder tbls propoaal, the ~tate or tr tbe 
would be r~qu1red to desiqoate that biqbest att4Inable use. However, as 
noted above, states and tribes h&VP broad diecret1on t o determine the 
approprl&te level of $peclflcity to us~ In ident1!y1nq and def1ntnq 
deaiqnated uses, aod oothinq in th1s propoaal 1s 1ntended to narrow 
that diacretion. To !urthet clar1ly th1s 1n rule text, the propos•l 
..auld add the followinq 1anquaqe to 131.10iq l : ··To 111eet thia 
requ1re~ent, Statea ~ay, at tbelr di•cretton, utiliz~ tb~ir current use 
cateqories or subcateqor1es, d~velap new u~e cate;ories or 
Aubcateqorles, or adopt ano ther use which Mey include a loeat1on­
specl!lC use.'' !bus, whtle a state or tribe may wiah to establish a 
new or r~viaed uae eateqory or subeateQory to ~~et the propoaed RAO 
requ1re~~~t, the atate or tribe could also comply with thta requ1reroent 
by adoptin~ tbe biqbeot &tt&ln&ble uoe !to~ ita eurrent1y establloheQ 
U3e cat~;o ries or •ubcateqorles or by adoptin; a locaticn-apec iftc use, 
or another defenaible opproaeh. 

The £PA'a curtent requlation a t 40 CFR 131.6(al requ1r~s that eacn 
state•a or t rib~•.s water quality standards .submitted to thf' EP'A Cor 
teV1eW rnust include · ·uae designat1oos coasi!it~nt With the provlaions 
o! sections 101(a) (2) and lO)(c) (2) of tbe Act. •• Sect1ons 131.10(qJ 
one! 131.10(jl implement the CWll by outhoriz1nq a state o r tribe to 
desiqnate u•es that do cot include the usee specified in s e c tion 
10l la) (2) or to remove protect ton f o r a use specified In sect1on 
10l la ) (2J for •ubc.ateqory of sueb a u!le l only thr ouqh a OAA. If the 
sta t~ or tribe deaooatrates tbrouqh a UAA that a 10l la) C2 J uae, or a 
suhcateqory of 3Ucb a uae, is not atta1nabl~, theD in o rder to co~ly 
with th1a requlatory requlreJnent, the state or tribe \llll need to adopt 
use de&lqnatlone that con tinue to serve the l Olc&l (21 qoal by 
protect1nq the blqhest attainable use unlesa the state or trlbe bae 
!ihown that no \Ute 8pecified in section 101 (a) t2l 1s attauu.ble. 

Th1s proposal 1• 1ntended to eleerly artieule t~ a requirement t o 
adopt the MAO in th~ EPA•s regulat1on. HAU is deftned 1n thil propoaal 
as · ' the aquatic life, v 11dlife, and/or r~cr~ation use that 11 both 
clo!iest t o th~ uae.s apeelhed 1n section 101 lal (21 of the Act and 
atta1nable, aa determined uaioq best available da t a and 1nto rmatioa 
throuqh a u!e attainab1l1ty analysts defined tn Sec. 131. 3( ql,'' W1th 
this definition, the EPA re~cgnizes and affirm& the primAtY role 
accorded to stot~a and trlbes und@t th@ CWA 1n ~stablishin9 C4teQor1ee 
o f deslQnated uses and a.sa1qnlnq those usea to specif1~ water bodie& 

.... a~az u. heoll:~sh.r •d!. 
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Wlth•n thPlr )ur~sd~ct~on. The EPA .ntend8 for states and tribes to usP 
thelr e~lstlnq use cl4SS:lflcation 8ebeme to meet the HAU require~ent 
whenever th~ state at trlbe determine!!. that it 15 approptl&.te to do eo. 
The EPA 1s not requlrlnq stat@S and tt1bes to revlse th~lt us~ 
cateqor1u:t len echetne by developinCJ new use cateqoz:le3 or 
subcateqorles, although states and tr:..bes are encou.raqed to d~velop 
them 1! they C1nd lt praetical and appropr1ate to do so. While the EPA 
b@lleves that there lS often value 1n specifying more narrowly tarqeted 
aqua.tlc ll!e u~es (e.q., wa.rtn water or cold water fishery }, the EtA 
also recoqn1ze~ that lt may not be pra~tical for states or tribea to 
adopt f1ne qradatlons of aquat1e lif~ u~~s i~ ~soy cas~~. Th~ ptopos~d 
rule would thus not affect a state or tr1h~ 1 s d1scretion to determ1n~ 
the approprlate l~vel of spec1f1city 1n estdbl1sh ihg de~iqnated u$es. 

Whe-n adoptinq the KAU, t~tst'e$ and tribes JnuSt oil s o adopt crlteri& 
to ptot~ct that use, aa spec1f1ed 1n Se~. 1~1.1114). Requitlnq th.e HAU 
to be adopted as an essent1al part of th~ VAA proce9s 1• important to 
adequately itrlplettt~nt both. C'WA aectlons lOlf..t) 12l and 30)~cl \ZI (AI. 
'Where uaes specified 1n se-ct1on lOl(al 121 are unattainable, it is 
1mpoztant that states and trih~~ Stlll sttive to att~in usP~ that 
~ontlnue to serve the purpose~ oi the Act and also ~nh.ance the qual1ty 
of th.e water. 

In det~troininq th.P HAU to adopt 1n place of an unattainabl~ aquat~c 
l~fe, wildllfe, and/or recreat1on user states and tr1bes should U5~ thP 
same requla.t<;~ry !.actor~ (~t 40 CF"R 131.10(91) and d&tl!i an~lysia that 
were used to evaluate attainabillty. When eondueting this rev1ew .and 
solic1tinq input fro~ the publi~, states ~nd tribes should cons1der not 
only what is currently atta1ned, but also what is atta1nable in the 
future after achlevable qains 1n W'4t~t: quality ar~ 

IIPage S45<411 

realtzed. Such a prospect1v~ analysls may involv~ th~ follow1nq: 
Ident1fy1nq the cuxrent and ~xp~~ted eo~dltlon for e watet 

body; 
Evaluat1nq the effectiveness of best man&qement pra~t1ces 

IBMPs) and a~soc1ated water qual1ty improv~m~nt~; 
EKam1n1nq the eff1cacy of treat~ent te~bnoloqy from 

~nq1neet1nq studles; and 
Usinq water quality models, loading calculations, and 

other pred1ctive toQl~. 
Onee a state or tribe bas d~t~rm1ned the HAU, there are several 

d1fferent approAches it may wish to consider for &rticul4tinq the 
des1~~ated use iD the relevant water quality standards requlat1ons. Th~ 
EPA's 1nt~nt is tor a state or tr1be to have the tlex1bil1ty to choose 
1ts _vt·-: fcrr ~d 4pproa~h f a r artH:ulatinq the HAU lo. requlat1on. 'nle £PA. 
1Ho~.·iCc~ the !ollowinQ example approach~5, hut does not lnte-nd states 
and tribes to be limited to only these approaches, Th@ EPA lnVltPs 
co):IUtl:ent~ on other 4pproa~hes or exainples that states snd tribes could 
use wh~n attlculatinq the BAO, or examples of seenarios ~here the 
follo~ln~ approaebes may ~at be approprlate. !be EPA emphaai:es thst 
states and trib~s are not r~qu1rrd to d~v~lop new usr cateqor1es or 
subcateqatle8 to ~eet the HAU r~qulre~ent. 

1~ Use a ref1ned desiQnated u~e structure that is already adopted 
.nto state or trib•l teQulation: Where a st!te o: ttibe already has a 
ref1ned desigDated use structure adopted into state requlations, t~ey 
could cons1der 4dopt1Dg the· ·next best'' atta1nable use that already 
ex1s~s in tbe use strueture as the HAU. For example, consider a state 
with the followinq four aquatic life uses: exceptional 1 hiqh, ~od1f1ed, 
and l~mited aquatie life use~-e&cb ~ith assoelat~d d1ssolved o~yq~~ 
cr2teria that protect the uae. The state d~t~rm1nes throuqh a UAA 
(based on a factor at See. 131.10(qll thAt a particular ~tream cannot 
a.tta1n the deaiqnated · "biqh equatie life u~e'' and aaaoctated 
dlssolved oxyqen criter1on due to a low head dam and resultlnq 
1mpoundM~nt. Becauae the dam cannot b@ removed or op~tAt~d ln su~n a 
way &5 to atta1n the d1aaolved oxyqen cr1t~r1a n~eded to prot~ct the 
~Kpect@d hioloq1cal co~un1ty &t th~ s1te, the st4t~ &d~pt~ th~ 
··modlfied aquatic life use'' and diasolved oxyqen criter~on to protect 
the revised use. The UAA documents !.hat th~ ··modified .tql.latlC: Llfe 
use'' re!lecta the HAU despite the disturbed condition of the water 
body. 

2. ReVJse the eurre~t deS1qnated use structure to include more 
r~tlned us~s and/or sub-c&teqor1e~ of uses: Some ~tates or authorized 
ttlb~3 ~ay not have a ref1ned de~iqn~ted use structure adopted into 
thelr state or tr1bal regulatlons, but rather have a general use 
cateqory e;~tpressed as a · 'qener&l aqua.t1c lite use,'' · !lsh and 
wlldli !e U5~r'' · · recreAtlon us~r •' 4.nd so on. I! a stat@' or tribe 
hnds th.st 1ts only option upon determiningo that such a q~neral us~ 
cateQory is not attainable 15 to remove 1t altogether, a state or t:ibe 
mt~y w2sh to eon:nder rev1s1ng 1ts current des1qnated use fraraework to 
1nc Lude more ref.1ned use.s and/or sub-cateqories, and adopt cr1 teria to 
protect those uses. 

For exampl~, a state or trlbe nay be able to adequately demonstrate 
fc:oJUil.St@nt w1th 40 CFR 131.10(9'1 1211 that natur•l condlt.,ons o:r 'Watet 
level~ preclude the attalnment of a uae and as.socl&ted water quality 
criter2&. The state or trlbe may doeument that it 1a infeas1ble to 
attain &n aquatie l:t!e use a.;soei&ted With !i~h becau~e the watei is 
n.atural1y 1nterm1ttent. However, interm1ttent streams provide essential 
h4bitat !at dlffetent types of •quatic l1te (e.q •• aqua.ti~ 

lnvertehratesl • Such an aquatlc life use 1~ likely &tta1n~ble ~f not 
alr~ady 4tt&lned. Tbereforer 1n tbia scenatio the state or tt1be ~AY 
~1sh to adopt a. ref~ned · 'lnternuttent aquatie life use'' and e.n.terta 
to protect that use 1n 1ts stat~wlde de•iqnated U8e framework because 
su~h. a use cateqory reflects the naturally ~;qH_· ; L ed •qu.atic llfe U$e 
(ot l.ntermlttent streams that could be Ct!>Pli ("•J to MUlt~ple streams in 
th.ll!l state. 

As another exa~le, some states have ~hoseD to ref1ne their use 
c.llte:qor2~s to reflect the various bioloqical eomrnunities that miqht be 
expected 1n a water body. I! a. state is interested in revisinq its 
curient deslqnated use structure, it msy wl~h to de!~ne its uses based 
on ~he coinpo9ition and structure Q( th.e aqu.atie life exp~tcted for ea~b 
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Jse wlth assoe~ated biola~ical and dissolved oxyqen criterl& adopted 
lnta r~qul~tlon. Incorporating such r~fi~~~~nts 1nta dea•q~ated uges 
allows the state to tailor ttg use designations to reflect the aetual 
bl.oloq1cal eai'IUnun._ty expected. 

3. Oesa9nate a loeation-specifl~ u~e and adop~ ~c1t~r•• to prot@~t 
that u~e: A state or trib~ ~ay determine tb&t a use 18 unattainable for 
one particular par4~eter le.q., altered pR due to hiqhly minerall!ed 
qeolo9y, or a eomh1ned sewer overflow (CSO)·i~p&eted useJ or ~uit~ of 
parameters ln & ~p~ctfle location. In such situations, the st&te or 
tribe may choose to adopt a uaa that zore a~eur&tely re!l~cts the 
loc&tlon-speeifi~ expectt~1ons, such aa a ··pH lim1ted aqu~tic l1fe 
u$e, ''a "habitst l1m1t~d aquatic life use.•• at a ··min~rals l1m1ted 
aquat1c l1fe use.•• The sttte or tr1be would then adopt a new set of 
Ctlteria to proteet that u~e, but could adopt all the same criter1a 
levels as wete prat~ct1ve of th~ oriqlnal use, except far th~ para~etet 
or parameters 11~it2n9 the location-specific use~ Such an approach 
would not r c~ui r~ a state or tribe to add th~ location-spe~iflc use ~n 
1ts f t -1:n.£;..>c! ~. but lt could do eo if later 1f it find.s that other 
waters w1ll fall 1nto the eame cat~qory. 

The concept of HAU sbould not to he confused Wlth · ·~~t~-5pec1f1c 
cr1ter1a~' 1 A aite-~peclfic criterion ia destqned to protect t~e 
current unchanqed designated use, hut the cr1ter1on value may be 
d1fferent froJll the statewide or otherwiae applicable criterion because 
1t 1~ tailored to account !or aite-spec1f1c cond1tions that may cause a 
q1ven chemi~al concentration to Rav~ ~ different effect on one Slte 
th~n on another~ By contrast, the cr1terion $upportinq a newly 
established hiqhest attainable use is des1qn~d to prot~et th~ r~vis~d 

use a~aoei~ted W1t~ a different aquatic commun1ty exp~cted 1n the water 
body. 

In addition to tR1s proposal requiring ststea and tr1bes to adopt 
the HAU, the EPA recommends tb.at states and tribe• consl.der the HAU 
dur1nc; a trienn.1al review. If new 1nf<":lr~at1on beeotJ\~,; avaiblible dullnq 
a triennial review to indicate that a uae hiqher than what 1s currently 
des1qnat~d 19 attainable1 states and trib~s should revi~~ thelr WQS to 
refleet the HAU. As with the HAU requirement, states and tribes are not 
required to r~vise the1r currently eatabllshed use ~ateqories dur1ng 
trienni3l teview to sllo~ for ~ore r~fioed des1gnation of h1qher uses, 
though they may w1ah to cona1der do1nc; ao. 
Revisions To Clar1fy When a UAA II and I.s Not lteqUlted 

The EPA's proposal also rev1ses Sec. 131.10lQ') to clar!.fy that the 
factors at Sec. l31~10(q) are only requir~~td to be CQnBl.dered when 
s~c::. 1.11.10()} requlre~,~;; a UAA. The current lanqua;e 1n Sec. 131.10\ql 
1s amhiguoua on th1a point and thus bas led to confu5ion as to whet~er 
Sec. 131.10(g) appl1ea to all u~e c~visions or only those actions 
addre~sed in Sec. 131~10(JI ~ The EPA 1 s 199e ANPRM stated th.at thr­
EPA'5 position, at the t1me, was th!t ! UAA is not limited to ACtlons 
addt~S!I@d 1n Sec. 13'1.10()1. However, the £rA hal! implemented the CWA 
to foeus on u.se8 ~pec1f1ed 1n Sec. 101 l8l (21 and now be-ll eves that the 
better interpretation of 1ts regulatiGna ~8 that th@ factors 1n 
131.10!gl ~re only requ1red to be consid~red wh.~n a stat~ or tr1b~ ~s 
demonstratlnq that a use speclfied 1h Sec. 101(a) f2J or a su.bcateqory 
o! su~h a us~ 1!1 Dot attal"able through a UAA. 

((Paqe 5452511 

The EPA's interpxetation ~s supported by Sec. 131.10!j}r that expla~ns 
when ! UAA 15 required, .and See. 131.3 tgl that de!ines a IJAA as 
structured scientlfic .assessment of the factGtS af!ectlnq the 
att&1nment ~f the use which ~ay inelude physical, chemleal, biological, 
and economic factors as described in Sec. 131~10(g}.'' When Sec~ Sec~ 

131.3!ql. l3l.lO!q) aDd (j) are read together, 1t is clear that the 
factors at Sec. 131, H) (qJ are only required to be ~onsidered whf!'n the 
~t&t~ or tribe muat do • UAA under Sec. 1Jl.l0(j). This propoaal 4dd~ 
lanquaqe to See. S~e. !l!.ln!gl and 131.10!j) to elar1fy the 
relat1onshlp between these two provi•ion• and the intent of these 
pro'V1S1ons to l!DplerP.PDt CWA aeetiona 10l(all21 and 303(cll21 t.A.J ~ For 
!ll other dea1gnated usel!l, this proposal uses tb.~ term ''uses not 
~pec::4fled in section 1'01 (a) (2) 1 1 to ~er~r to uses d1seuss~d in. s~c:t1ort 

JOJ(cl (Zl IAJ but not included in se~tion 1011a) (2'). Sect.1on 
303(c) (2) (AI and the EPA'~ re~ulation at See. l3l,l0(a) requires the 
state or author :a. :ted tribe to take into considerat1on the ··use snd 
value•• of water foe ~ub11c water supplie~, propag ation of fish and 
w1Idl1!e~ recreatior.d 1 putp<":lses, liL"Jricu lt\ltCil, 1ndu.stt1.&l and other 
purposes~ and also takin; 1nto cona1derat1on the1r use and value for 
nav2gat1on. Tbe UAA demonstration a.atiaf1ea tlli:S rL"qulrC'm.C:"Jt !-ot us~s 
spec2f.1ed in lOl!a) 12}. And while statea and .1uthc r i:::ed tribes are not 
requ.1red by regulation to ~onduet a UAA usinq factor.s •t Sttc. 
131.10(ql wnen dea1qnatlnQ' and re~ov1n~ a use not 8pee~f1ed in 
l011al (ZI, tbe EPA reco~nizel!l that UAAs may pz:ovidP valuable 
1nformat1on to a state or authorized tribe wh•n decid1nq how to mana9e 
thelr waters and de~onstrete eonaid~ration o! a water's use snd 
value. • • 

Flnally, the EPA "a propooin~ to elonfy S~c. 131.10 (tl to stat~ 
wtl~n a UAA is not required~ Speci!ica.lly, Sec. 131.10 I kl i.~ r~v1sed to 
llrticulate that a UAA is not required when a state or authorized tribe 
desl.9nate:!!11 or bas designated use8 specified in section lOUal ~21 o! the 
Act for a water body for the firat time, removes a de.signf:ted u•e that 
1s not speelfied 1n aection 101 (a) (2) of the Act., or adopts a 
suhcateqory that requ1xes critexia a~ str1ngent as the previously 
applicable crit<!ru. 'l'he euuent structure of !31.10ij) 121 and 
13l.lOftl could result in aituetiona where a UAA 15 not reqo1red by 
l3l.l0(tl hat is required by lll.lOijl IZI tbaa leadinq to canfus1on. 
'Ihe .:PA 1ntenda to elhninat~ this eonfuaion by te!ltruetun.ng 131.10 L~J 
as proposed~ 

'l'he EPA invltes eoll!lllenu an the propos~d addit1on of 40 CFI< 
131 . .3 l.mJ , and tbe proposed amendments to Sec. 131. 1 tJ I g >, Sec. 
Lll.lO(j) ~tnd Sec. 131.10(11::). 'l1le EPA al.ao invite:r comment on any 
other opt1ona lt should consider or on the 1oterpretations expre9sed ln 
this sec;:tion. 
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D. R~qu1reMent~ of Triennial Reviews 

l. The EPA Ptopmu.l 
~e EPA lS propos1n9 to am~nd th~ tr.e~nial rev1ew requlre~ent~ of 

paragraph I&) of See, 131.20 to ~larify that s state or tr1be shall 
re-exs~lne its wster qual1ty crlter1a du:inq its triennial t&Vle~ to 
determ1nr lf any criter1a should be rev1sed 1n li~ht of any new or 
updAted CWA sectlan J0-4 Ill) criteru1 reC'ommendat1ons to aasure that 
des1qnated uses contlnue to be protec~~d. 
:. Rat1onale !or Rev1s1on 

Sections 3031al t.hrouqh !e) of th.e t:WA requ.~.:re that &tate.s and 
tribes adopt WQS applicable to the1r 1nterstate and 1ntrastate waters 
~nd th4t the EPA rev1ew and approve or d1sapprove these standatds bas@d 
on whe-ther they are consi.st@mt with the Aet. Seet1on 303~cl (]) further 
reqult~s states .and trlbes to hold public hear1n9s at leaRt once every 
J years !or the purpose of rev1ewln9 appl1csbl~ was and, as 
~pptapri8t~~ mod1ty1nq and adopt1nq standards. The 5tate or tribe 
decldes whether and how to modlf~ or 4dopt ltS WaS: hoWeVer, 8ny ~ew ot 
rev1sed st.andards ehall be &ubbl:itted to the '£PA for review .and approval 
or di s.app rov.al. 

The EPA adopted re9ulat~ons ~n 1993 implementinq these proviBions 
At 40 CFR 131.20. Thls requlatlon requ1res that states and trib~a hold 
a public h~arlnq to reov1ew applicable NQS at lea$t on~e ev~ry J year~ 
(l.e., !l ·'triennial revlew''l and~ aa &pproprlete, mod1fy and .adopt 
standsrds. Public hearin9s on WQS prcvlde an e:uent1al opportunity for 
stakeholders and the general p\lblic tl'l p&tt1clpate ID the WQS .. settlnq 
pto~P5K to provide 1nput and ra1se isauea to appropr1at~ af!ic~dls. In 
add1t1on, the requlatlon requires states and t:ib~s to co~~ld~: wh~th~: 
~ny n@w lnfor~atlo~ has become available that indicat~5 1r use~ 
sp.eeif1ed 1n CWA. sect1on l01(al (2J that were previou:~ly unattunable 
are now attaln&ble. 40 CFA 13l.20(cl prOV1des that the re8ults of the~e 
reviews be submitted to the £PA !see also sec. 131.6 ffll. 

Stakeholders nave expressed eoncern tftat st6te5 and tribes ~Y 
ret~in cr1teria 1n their WOS that are no lonq~r prot~ctive of 
des1qnated uses for :mult1ple triennial rev1ew <:yeles, d@Splt'-" th.P 
av&ll&bllity of ne\oi' ot updated EPA CWA sect1on 304 raJ criteor1a 
recoiN'Il.endations. While states and tribes are not required to u.•u''! EPA's 
.304 (&) crltel'ia recommendation~. th~ EPA aq:ees tl\.llt it 1s hnpctt"r'lt 
for states and tr1bes to considet any ne-w or updated 304ta) c.titeria as 
part of the1r triennial revLew, in order to en~ure th~t st&t@ or tr1hal 
water qu.al1ty Crlteria reflect current sc1ence and prot~ct applicable 
designated uses. In th.1s regard, 40 CFP 13-1,20f&l r@lqultes that any 
wat~rhody s~qment Wlth WQS that doeS ~Ot lnclude the uses speclfied ln 
CKA section 101 (41 (.2) he- t~-exam1ned and updated 1t ne'W lnform&tion 
becaMe~ available to 1ndicate tbat pteVlously unattain5ble CWA sect1on 
lOllal 121 usea .are now attainable. Howeve-r, bl!'cauae 40 'CF.R 131.;:0(11 
does not include .a parftllel state"ent r~qardl"~ cr~ter1a th6t $upport 
these uses, states and tribes tn!ly not re-evaluate their e~iatlnq 
cr1ter1a to ensure tnat the crlteria cont1nue to be protective of tne 
des1qnated uses when new nt updated 304 tal cr1ter1a recommendations 
become av11lahle. As a result, the EPA 1s proposinq to include an 
e-:<pl1cit reference to J04{A) recotml\ended ctit~r14 at 131.20!&J ~ to 

ensure thAt new or updated 304!al cr1ter11 are considered dur1nq 
tr ::.ennu1.l review. 

The EPA 1nv1tes Ce">l!Ut\ents on. the proposed ameodlnents ta p.araqraph 
(&j of Sec. 131.20, 'I1le EPA Also 1nv1tes comment on any other opt1ons 
lt should consider ot on the interpt@tatlons express~d 1~ this se~tlon. 

E. Antideqradstion Implementation 

The EPA~~ proposing to amend sev8ral provia~ons of Sec, 131.12 
related to i~pl~~~Dtinq the antldeqtadation requireDents. These includ~ 
(1} clarifyin~ the options available to state' and tribes when 
ld~nn.tyu\q Tier 2 hi~h quality \ol'a..ters, <2'1 ~lati!yira.q that !'litates 1!11'\d 
trlb~s nust conduct an .alternativ~s analysi~ in orde: to support state 
41'\d t:1hal de~i•ion-msklnq on wh@ther to authcr1ze ll~lt~~ degradation 
of high quality wat~r, and {3) spec1fy1ng that 8tate3 and ~rlbe9 ~ust 
develop And mske ava1lable to the public 1mpl~mentation m~thod' for 
their l!nt::.deqr6dsticn rol1 c i ~.> . The EPA 1S al~o proposinq to add 
la.nquaqe to Sec. 131.~(4 1 descrih1nq th@ EPA's author1ty to rev1~w and 
approve or di•approve ~tAte-adopted or trlb«l~Adopted sntld~~rad&tion 
policies. The langusqe ~t Sec. 131.~tal w1ll further specify that if a 
state or tribe has chosen to formally adopt implementat1on methods ~s 
water qualitY standards, the EPA would review whether thoae 
1mplementat1on methods are consistent with 131.12. 

IIPoge ~4526]] 

Backqround 
Sect1on lOll&l of the CWA emphas1zes the prevention of water 

pollution and @XP!@SAly ln~ludes the objeetlV~ 'to teSt6re 4nd 
maint8in the chem1cal, pby5ical and bioloq1cal ~nteqrlty of tne 
Natlon's waters (3~ U.S.C. 12Sl) {emphasis added). 'Ib.e llntid.eqradation 
requirements that the EPA tncorporated by regulation in 1993 1oto 40 
CFR 131.12 1mplement th~ ma1ntenance aspect of CWA s~ction lOlfa.) and 
are an eSSPntl•l component o! the overall WQS ptoqra~. Alth~uqh 
des1qn!ted uses and criteria are the primary tools states and trib~s 
use to achieve the CKA 10l(al goals, antide~radation complement3 these 
by :providinq 4 fr.a[nework for 11ta1nta1n1nq e.Xi!ltinq uaes, for protectinq 
wat@rs that are either ,lt S~lninq or are of a higher quality than 
necessary to .support t:h~ CWA ~ 01 <aJ (2) qoals, and for proteetintJ state/ 
tr1hal 1dentified Outstandinq National Reaource Waters tONRWsl. 
Ant1deqradation pl•ys & ~rit1cal role 1n allowinq states And tribes to 
maintain and protect the valuable resource of hiqh quality wst~r by 
ensurinq that dec1sions to .allow a lower1nq ot hiqh quality water are 
made 1n a transparent p~blic ~anner and ar~ b4!!d en a sound technical 
record. 

ln the Water Quallty A~t of 1987, Conqxesa expres!ly 4ff1rrned the 
pr1nc1ple of antlde~radat1on that 1s reflected lD section 101 of the 
Act. 1~ those amendments to the CWA, Conqresa in~orporated a reference 
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to antldeqradation pol1c .. es in section 303 {dl <41 18) of the Act 133 
U.S.C. 1313 tdl f(IIB) l : ·"Standard Atta1ned--Fot water• :aenttf1ed undeot 
paraqrapb fU IAJ where the> qu&llty of such wateta equala or ~;'l[c:Ped:"' 

levels nec~ssary to prot~ct theo desiqnated use tor •uch waters or 
othennse [equlred by appllcabli!> was. any effluent lirrtl tatloll b,ased an 
a total m&Mitrllltt\ dAily load or other waste load alloeat~on. eostabliahed 
und~t thla se~tlon, or any WQS established under tblS se~t~on. o~ ani 
per~1ttinq standard may be rev1aed only if sueh revision 1a aub)ect to 
and eons1stent w1th the antidegradation policy established under thla 
section • • (empha.sts &ddedl. nus provtston not only cont'l.tllls that an. 
antl.deqrad&tl.on poltcy ts an 1nteqral part o! the CWA, but al5o 
e•plalns the relattonshtp of the antldeqradat ion pol:lcy to other CWA 
requlatory proqrf..,S, \ 1 )\ Ant1deqradat1on revie\ols are- appJ lc&ble to 
rev1alons to effluent l1mit&t1ons baaed on a lMDL, wa•teload 
a llocation, or water qual1ty stand4rd. but they are not requ1r~d for 
revl.,lorts to .a !MDL, waste-load allocat1on, or water q.uallty 
standard. \H\ 

\13\ PUD N~. 1 of Jefferson County '.7. Washington Oepattmen~ of 
!:coloqy, 511 U.S. 700, '70~ 119941 1· 'A 1991 ameond:n!!-nt to the Clean 
Water Act mskes elear that section 303 al~o co~ta1ns an 
·antldegradatton pol1c:y ••• • ''1. 

\14 \ Native V1llage of Point Hope v. U.S. En.vtl. Prot. Aqen.cy, 
llo . 3:11-ov-00200-1M9, slip op. at 24-2~ ID. Alaska Sept. 14, 2 0 12 , . 

H1qh quality "attot4 prov1de support foz aquat.~.e 11teo and zecreation 
and support un1que and &lCJnl!icant ecologies and spec1.e.s b&bltat. 1bese 
attrlbUt@~ c~nf~r a spec1al degree of r~s1lit-ncy and ree1etaoee to 
&dvetse ~tfeo~ts, particularly as ~he n4tlon•s watera tace an 1nerea~1nq 
deqzee of st~esA fro~ anthropoq~nlc 1n!luence5. 1b•refore, ~alnt@~an~e 
and pzotection of h:&qh quality watezs has never been 111ote unportsnt. 

Pzotectian of watezs that mtoet or exceed levels nece• .. try to 
suppozt the CWA u8e8 is c entral to support1nq both ~cono~lc snd 
communLty growth and susta1nab1llty. Such waters contrtbut e to our 
pl.lbll c: heal tb, aquati c ecosystems, drink inq water 1upp llto&, and to the 
wel far!!- o f taauliflls and co~S~uni ties. 'It.~ hi!'al th anel <)towt.h o t tour 1sm, 
.recr~at1on, f1shinq, and busiaesst-s and the Jobe they create rely on 4 

aust&lnable source of clean "'atez. Degradation of water quality aay 
result 1n incr•a•1nq publlc bealth r1.sts, decllnioq aqu.at1e commututies 
and ecological diveore1ty, and inc:reaa1ng tree.traen.t costs that must be 
borne by ratepayers and loeal qovernments. Maintenance of wate:s that 
ew:ceed levf>l s necessary to support the CNA usee c:an soa~etune~ a ave tune 
and e~o~om1c r~sources for a co~unity 1n the- lonQ-term. Os1nq an 
ant•d@qradatlon pro9ttJI't to pre-vent the deqradatton of e wat@'l hody rM.Y 
be more cost-effeetive and f'fflc1ent than long-ter~ restoration 
efforts. In addltlon, ma1nta1n1nq a water body U\ 1t:~ i.nlt.ial h.J.Qh 
qual1ty condition helps. enaure the preservat10n of uJu.qu.e attrlbute& 
thst may ultimatety be iJI'Ipoeslble to fully restore- 1n a number of 
s1 tuetions. 

Currently, 40 CFR 1)1.12 requires states and tr1bea to adopt an 
antu1eqtadation pol1cy and ldent1fy lto.plet~entau.on ~r.etbods for that 
p oli c y. 'tfle state's or ttlbe's policy nust provide pro tection foz a ll 
exi3tin9 uses, hereafter referred to as ·· T1ez 1'' protection f4 0 CFR 
131.12~a• c l )l . 1bfl policy rqust .tls.o r~qu.~.re the ruintenant'e and 
protect1on of hiqh quality I "" Tier 2''1 watere unle•• the stat~ or 
authotl!Pd t:1be finds that "ellowlnq lcwer water quallty 1& 
1\~ce-saary'' to aetotrOnodatf!' ·· important economic or 50C1&1 deve-lopment 
1n the area 1n wb1~h the waters are located,•• a pr oceaa hereby 
te!P:red to ... · ·T1er 2 revuw'' <40 CFI< l3!.l2(al (21 l. Additionally, 
the pol1cy mu~t provide for the malntenanceo and protection or water 
qual1ty 1n ONRWs, ident1!1ed by tbe stat~ or tribe, hareiuafter 
referred to as ··tier l" waters t40 CFR 1ll.12tal (31). 'J1us proposal 
fof!use-s on different aspect.s of state and tribal i~pletwent&tlon •etbods 
to ensure e-ffecttve and transparent imple•entation. of Tier 2 hiqh 
qual1ty wa t er ant1d~qradat1on prot•ction prov1~1ona. 

ln this regerd, the £PA indicated 10 1ts 1998 ANPAH tbet ··on a 
natio nal scale, ant1deqradation ia not beinq u sed &a effectively aa 1t 
could be,'' a concern that contln~~~ today •nd 1s echoed by 
stakehold!!-rs who have identill~d anttdf!lqradatton a5 an ~nderuaed 
component of water quality protect1on. Althouqh the federal 
antldtoqradation r~qulati on 11 1ntended to help atatea and trkbes 
prote-ct and ma1nta1n h1~h quallty watez:s, the nutll.bet of waters that 1.re 
Ldent1f1ed ~a 1mp~ired continu~5 to qrbw. The benefits ol t•qb q~ality 
waters may hfl Jeopardlted if states and tzibes do not consider the 
lonq-tenn ~on.sf!quenees of lowerlnq wa.ter quality or f!'V4l,..tte- the 
alternat1ves that tdqht be available to reduce tht- need to oc:eOJNnodatt­
lncr~as~d pollutton. 

While the EPA baa ~aaued guidance 1n the past to belp tee1l1tat~ 
st a te and t rlb&l 1mplementat1on o f tbe requlatory &nttdeqradatlon 
pz:ovieions, the EPA received substant1al feedback frOG!l stalcebo!ders 
that eJUstlng CWA antldeqradati on regulatory provisi ons and related 
qu1dance have not been tully aucce•aful in ensur1nq ~OD8i3tent and 
e!!ect1ve uaple~r~entation of Tiez: 2 hlqh quel1ty water protec t ions, 
Hor•over, states have rec:o;nized the llm1ts of na t i onal QUid&nce in the 
azea of CWA ~mplementation. Most I@~ently on Haz:ea 30, zalt, the 
Envtronm~ntal Cou~cll of the States published & resolutl~D entitled 
· · ob)ect1on to U.S. Environmental Pzotect.icn Aqency'a Imposition of 
lntt-rlm Guidance, Interim Rules, Draft Policy and Rein tetpretdtion 
tolley'' 1n which it stetes that the ·'EPA should m.illiJdze- the use of 
inter1m quidance, inter111s rules, dr.a!t policy and rrint~rp:etatton 
policy and elimtnatt- th~ practi c e ol dlrectinq its reoqional or national 
pr:o:sr.1rn ~anaqers to require compliance by state& Wlth the same- 1n the 
lillfl ! E::lQ~~&t-1 t i vrt of d':l! u~·l t t:d p.toq:art~3.'' For tbeae- and tbe other zeasons 
d1~cus3~d above, the ~rA 13, therefore, r~vtainq Its regulat1on to 
update- the requi.t~aents !or transparent and e-tteettve state and tribal 
ant1dPgrad&tion implementation. 
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1. Th~ EPA Proposal--Part I: lclentiflcat ... on o! H:..Qh Qua.l ... ty Waters 
ne EPA is propo!!ilnq to add par&graph fbl (1) to Sec. 131,12 tQ 

prov1de th&t tl1cth quality waters may be ldentlfled on a p.uameter-by­
paral!\eter basis or an a water :body-by-water body basis~ as Ion~ I'L"!; th.e 
state or trtbAl 1mplementat1on td~tbads ensure th4t waters ate fllot 
e~cluded from T1er 2 protection solely because not all o! the uses 
speoc1f1ed 111 CWA section 101 (al (2) ate atta~nfld. 'It.le EPA's estahli.sh.f'd 
v1e~ 1~ that e1ther ~ethod of 1dent1fyinq h1qh qual1ty waters is 
acceptable, but 15 propoe1ng today to codifY tb&t fleMlbillty far 
stfttes and tribe~ 1nto te')ul4t:lon. 8y ··the uses spec! Cied 1n CWA 
sect1on 101 (a l (2') 1 1 the EPA means the uses and funetions encompassed 
w1th.1n th.e CNA s~c:tion 101 tal (2), such as 4quat1c life support, 
w1ldlife support, consumption cl aquatlc l~f~, and recreatlon. 

The natlonally appllcable water qualtty standards re~ulat~ on 4t 
Sec. l3l.12 des~tlbe~ h1c;h. quality waters as those wh.ere th.e quall ty 
of the waters exc-eed leve13 necessary to support the propaqat1cn of 
fish, sh.ell!Uih, •nd w1ldl1fe and reereaU.on in and of'l the water (J..e., 
the CWA qo11la artieul11ted in sect1on 10liall2ll. States typL:::ally U!U!• 
one of two approa~hes to identify b1qh qual1ty w•ters. While th.t! ErA 
spee1f1ed 1n the · 'W11ter Qualit1 Gu1dance for the Great Lakes Syster~~'' 
that hlqh. quality waters sub)eet to 40 CFR part 132 must be 1dentif1ed 
u~inq a parameter-by-parameter approach, the WQS requlatlon dpp1icable 
to all states and tr1bes tat 40 CF:R part l3ll doea not currently 
spec1fy ho~ 4 state or trlbP ~ust ident~fy •t~ h•~h qu4llty waters for 
purposes of the antideqradatlon requlrPments. States and tribes U5lnq a 
parameter-by .. par.am.~ter approach 1denti fy Whlch waters are of hlg>h 
quality for purposes of 4 Tier 2 rev~ew at the tlme the act1v1ty that 
would lower water quality 1a proposed. Vnder tnls •pproac~~ when an 
act1vity i~ prop~s~d tbat would potent~ally lower water quallty ih aoy 
hiqh qual1ty water, thP state or trlbe would de-tPrm1ne for wh.•ch 
parameters the water qual1ty ia better th•n appllcable crit~r1a 
developed to support tbe CWA 101 ta.l t2J uses. £ach para.Eneter for wb.~.ch 

water quality would be lowered by the permitted actiVlty Ls considered 
lndependently and, once a par4~@ter 1~ d~terMlned to ~~lKt at a lP¥«!'l 
that i9 b~tter than appl1cabl-e crlter~a, the state or tribe would 
~onduct a Tl~t 2 rev~ew for that p4ta~etPt. In eontr~st, states a~d 
tribes us1nQ • water bcdy-by-water body dpprcach typ1cally ident1fy 
hlgh qual1ty water~ ln advance on a li~t by we1qh~ng a vari~ty of 
factors to clasaify a water body's overall qual1ty. If ~n act1v1ty 1s 
proposed th~t would potenL1ally lower water quality, the state wculQ 
flrst deteimine if that watei body 1a on 1ts t1er 2 l1st, and thua 
eliQible fot Tier 2 review~ 

The EPA has found~ bowevet, that ~t .s eurrently poss.bl~ fo' b.~.q~ 

qual1ty waters to be ldentlfied on a water body-by-water body basis 1n 
~ m~nner that the EPA believ~s mly be ccntr•ry to the intent of the 
antideQradation prov1aions. In acme cases, states or tr~bea have 
implemented antideqradatton sueh that, where a water body ia listed on 
the CWA aeetion 303!dl l1st b6~!d en one or mote parameters &ffeetiuq 
only one of tb.e CWA 101 fa) (21 uses, the state or tribe automatically 
con~ld~t~ the WAter no lonqPt hiqh qull~ty. As a f@3ult, tbe state at 
tr1be would no longer conduct Tier 2 rev1ewa before allowln; a lower1nq 
a! water quAlity for any param~ter. However. individual Sectlon JOl!dl 
l1stinQs can be a potent1ally poor 1nd~cator of the overall qual1ty of 
a surface water because, although one or more of the uses specified in 
10111) f2) 1S listed as itn.Palred, one or [ll.Ote other uses speeifled in 
101 fa) f2) rniQb.t still be attained and the water quality may be h.1qher 
than ne~essary to suppor~ sucb use(4l. su~h a ~~ana of ~dentlfylnq hl;h 
qua11ty waters wo~:d cateqor1cally deny T1er 2 protection to • Wftter 
body that is still of hiqh quality w1th respe~t to other uses specilied 
1n CWA 101 10) 12). 

If a water body can be excluded from Tiet 2 prot~ct1on solely 
because on~ of the use-a spe-cified :ln 101 ta) 12) ia not beinq at ta1ned, 
Wlthout a holistic evaluat1on of the water body, it ls poaelble that a 
latqe numher of state and tr1bal waters would never be subject to T1er 
2 r~v1ew fer any parameter. Yet those waters may in fact be biqh 
quality w4ters r~l&t1ve to oth~r un1mpa1red uses. Tbu~, su~h watez 
bodies eould he deqrad~d furthet Wlthout a public perticlp4t~on 
procegs. For example, mercury 1a widely p rev~lent in U.S. waters and is 
known to bloaecumul•te in fl~h tissue. thus affeetin~ tb~ water body's 
ability to support prot c c tton and propaQation of aquatic life. A recent 
~t&ti~titally b~o~d EPA sampling survey founct predator ~pec1es fish 
tlssue in 49 perceot of the sampled population of lakes ln the 
conterminous United States Wlth surf&ce are4S qrester than or equal to 
1 hectaie ex~eeded the EPA's t~ec~ended 0,3 ppM tls~ue~haaed mercury 
criterion 1 ·'National Study of Chemical Residues 1n Lake F1ah 'tisaue,'' 
EPA S23·R-09-0061. I! all stat~s and tribea use~ an apptaoch ror 
ld~ntiryinq high quality water whereby ony impa1rment rendered tb~ 
water body ineL191b le for T1er 2 protection, almogt halt of the lAkes 
would ~utomntic.:tlly bll! ~~eluded Irotn Tier 2 hlqh qual1ty water 
protection. T.be EPA's v1ew l! that thi! approach would not be 
cons1stent Wlth the ob j ett1Ves of the CWA end the 1Rtent o! the 
4ntideQradation regulation. 

T.he EPA recQqn1zes tnat there may be mult~ple ways for a ~tate or 
tr ~be to develop a water bodywbased approach for IdentifylD~ btqh 
qu&lity waters cons1stent with the ~oals of the CNA and the 
ant1de~radation reqUl4tlon. 1he EPA understands that 1n ~o~~ C4se~, 
Sec. 13l.l2fa) t2l has been lntetpteot~d to mean that 1f any one of th.e 
u8e$ reflecting CWA 101(&) <ZI qo•la ia not supported, that the WAter 
body as a whole cannot be considered hiQh qual1ty. the requlatory 
langu.aqe, however, 1s derived: from the lanquaqe 1n CWA 101 (a) f2l that 
specifies 1t 1a 4 national qo4l to aeb1~ve water qu411ty that provldes 
!or ·'the protect1on and propaq&tion of fiah, shell!1sh, and wildllfe 
and pr~Yid~a for recreation 1n and on the water.•• The Intent of this 
CWA statem~nt is to strive towards all of the uses speclfied in the 
provision and not to st o p str1ving towards all of the uses simply 
because one of th@M 11 not belnQ aebieved. Th~ EPA's prcposal ~nd 
1nterp:retation of 40 CFR 131~12fa) (.2) is cons1stent with the Intent of 
tne CWA. 

Rather than excludinq a water body from ~ier 2 protect1on aolely 
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bec4use nat all o f the uaes specifi ed in CWA sect t on 101 (a) (2) are 
4ttained. the EPA would expect the state or tr1be to consider a 
comb1nat1on of chemlcal, bi o lcg1cdl, and phy&ical thar«ct~riatl~~ in 
ldentifylnQ high qual1ty w!ters. In other words, the EPA would expect 
the state or trib~ to use all the relevant ava1lable data to conduct an 
overall hollst1 c assessM~nt of these cb&ra~ter1Stlce 1n otd~r t o 
d~ter~1n~ whether a water body would receive !ier 2 prctect1on. Sorn~ of 
the fsctors a state or tribe may consider include, but are not limited 
tor exi~tinq aquetic life uses inc luding aquat1c assembl4qes, habitat, 
hydroloc;y, ~t!!omorphi-c proces3e:s, and landscape condition; exlstinQ 
zecreat1onal uaem and re~r~4t1anal siqn1fl~&~e~; and thP overall valuP 
and 5iqnlficance of the wat~r body ftom an ~coloq1cal and public-us~ 
perspect1v~. Numerous t oola. sue~ as b1olaq1cal. habitat. hydrologtc. 
geomorphic, and landscape assessments or the env1r0n~ental l~paet 
stat~~ent rating system_ eould be useful to states and trlbes in mak1nq 
and supportinq th~se judq~ents. 

For purposea of better understanding thia proposal. cons1der the 
tallaw1n~ ~xamples. 

Water Body A has aquatic l1Ie and recreation al desiqnated 
uses and is llst~d as unpslred for tae-tbylra~r~ury and b4Ct@ot1a~ p!.!r s;ldnt. 
to CWA sect1on J03(d). Under this propoaed rule, a state or tnbe ua1nq 
a water body-.by ... wllter body <:~.p p c ot~ •: h eould ~x.elude Water ! o d.y A from 1ts 
T1er Z list because the state or tribe could show that h1qh levels of 
m~thylmercury prevent the attainment of protectton and propaqat1an of 
[18h, sbPllfish and wtldlife, and that hl9h levels o! bacterla prevent 
att&~nment of recre~tion 1n and on the water. 

Water Body B hiS aq~at1~ l1fe and reor~&tlonel des~qnat~d 
uses and 1s llsted pu:5uant to CWA ~ect1on 303(dl as 1mpa1red for 
methylmercury, hut not far hact@Il& or any oth@r pollutant necessary to 
protect recreat1on. Under a water body-by-water body approach_ the 
proposed rule would proh1bit the 3tate or tribe from exclud1nq Water 
Body 8 fram its Tler 2 list ~olely be~au~~ th@ ~atet body cannot att&l~ 
protect1on and pxop!~ation of aquatic llfe due to methylmercury, Water 
Body 8 1s still Attain1n~ recrest1on i~ and an the water aa spec1Cied 
in sectlon 101 (a) 12) of the Aet. 

The EPA inv1te.s eomments on th.e proposed addit.1on of paraqraph 
(b) (ll to Sec. 131.12. Addltlon&lly, th~ EPA i& consl.d~tlnq wh~the: t a 
specl (y how a state or ttib~ detf!II:mlnes !or wh1ch. -parameters Ti~r 2 
rev1~w fll.U5t be ~ondu~ted dc~H:nd1rq on the 4pproac:h. used to identtfy 
h1gh qual1ty water8. 1be ~PA request~ comment on whether, once a hlgh 
qual1ty water ia id~ntified, the T1er 2 rev1ew process for that water 
body should d1ffer depend1nq on the approach used to 1denttfy tt as 
hiqh qual1ty. As the EPA has e~pla ined before 1n the ANPRH &nd in the 

·water Quality Guid.anee for tbe Great Lakes Systetn'' (40 C:P'R p&tt 
1J21, for hlqh quality waters identlfted throuqh the parameter-by­
par.ttn@lt@lf approa~h • .stat~!l and tribe~ ~otloduct Tl.@t ; rev1ews fat all 
parameter& tor whlch the water quality has been identified ss better 
than the applleCLble eriter1a developed to 9upport the CWA IOlla) (21 

uses. Each parameter for which wster qual:t.ty would be lowll!r~d by th.e 
penutted activity i.s eon.sldered independently and, once a p aramer.er 1a 
deter~ln~d to ~xist at a lev~l that 18 h~tter than dpplicdble c~it@lrla 
developed to support the CKA 101 tal (tl uses, tb~ state 01 tribe would 
conduct a T1er 2 review for that parameter. 

lhe !:PA has ma.de a. var1ety or d1fferent statements ftbout bo~ T1er ~ 
r@views are conducted on~e the water body l& ldentified as T1er 2 us1nq 
a water body-by-wa ter body •pproach.. l~ u Thus~ ror the 
water body-by-water body approach the EPA could specify that T1er 2 
reviews must be conducted. for all parameters for wbieb the watei 
quality has been id~ntifled as b~tter th~n tbe 4ppl~cable ct)terta 
developed to support the CKA lOlta) (21 uses. 

\15\ See ·'EPA Re9ion VIII Guidanee: Antideqradati on 
Imple~en t4t ton; R~qUlte~~~t s . Opt Lons. ar.d EPA ~eeommendA~.Lans 
Pe rta. i n 1.nq to Stat~/Ttlbal Ant~deqradation Proqrams, • • Auqust, 1683, 
pa qe 14. h t ~ p: / / ._~ t er . f?} t . pcv /sc 1 t "'':'hI swqu 1 d& n-- e / .o;, t 1 n -i.., ~ t !S /1.dt_··; / ur: 1 u-1 :.1/Fie·n or. i. :h."" pg ~ - ~(; . pd:. 

\1 ' \ See · "Propo8ed Water Quality S tandards for Xentueky,f' 
Navc.l!:mb@t 200.2 , page 6 8977. h t t [':I /www ~ ··p ~ . 1<' 1..' I ! f'cJ r r~t t I F. I A-filA TEl-' , . '' ' ... /llO"l e-II'Ihe r ; p,.. ·,·- ~ 4 /w~>-rt ,:':. h t IT\ 0 

Alternatively, tb~ EPA ~auld spee1f1 tbat for W!t~ra ~dentif ied as 
hlqh quality on & water body-by-watez body bas1a, tier 2 reviewa are 
only re~u 'i :cd fai p.ararn~t~HS •seociat~d with the 101 tal (2) u!le' 
c t.H !e:• tly be1nq supported. :tor eKample, 1n Mater ~ody B above, a 'I'ier 2 
r@view WQUld only be required for each param~ter that i~ bett~r tban 
the appl1cable eriteria to pr6tect recreation. And, 4 T1er 2 r~v~ew 
would not be requ1r~d for Any parameter only asso~1ated with the 
&quatlC llfe uae li.e., and not also asaoeiated with the re~reatJon 
use). 

The EPA could al~o sp~eify tbat states and tribes have dl~Ct~t~on 
on how to conduet the Tler 2 reV:l eW9. 'The EPA al.so 1nv1t~s ~orn:nents on 
any other option!! it ~hould consider or on the interpr~tat1on! 
e~pressed ~n this ~e~tion. 
2. The EPA Propoaal--Patt 2: Alternatives Analys1a 

The EfA is proposinQ to od(i poroqroph (b) (2) to 40 CFR 1Jl.l2 to 
~naur~ tha.t ~tate~ and tribes will only make a findih9 that lowetinq 
water qual1ty i8 ne~essary. IS required 1n Sec. 13l.lZ(a) (Z l , alter 
conducting an alt~rn4tives analysia that ev4luatPs 4 t4nqe of non­
deQradlnq &nd minlmally d~~ta.dinq practicable alt~rnatives tbat have 
the potential to prevent o t min1mlze the degradation assoe1ated with 
the proposed 4ctivity. 1hia proposal also provides that if a stat~ or 
tribe can 1dentify any practicable alternatives, the state or tr1be 
~ust choose on~ ~f those alt~rnat1v~s to l~plament when authorlzing a 
lowerlng of hlqh water quality. 

seetion 131.12 (a) (2l al~a providefl that h.~.qh qu11.~. ty watei shall be 
mAinta~ned and prot~~ted unless the state or tr:lbe f1nd~ ~after 
~ati8faetian of publie partieipation and 1nterqovernmental coordlnat~on 
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requ1:ementsJ that · · allowl nq lower water quality 1s nec e-s sary to 
acco!lllodate 1mportant econom1c or acetal development in. the area 1n 
wh1c h the watet!!l are located' • !40 erR 131.l2 (al r2) 1 . As d1scu:uutd 
prev1ously, this process :.• calle:d a Tler Z rev1ew. Tier 2 :review call­
tor the st&te or tribe to 1nveatiqat~ two- questiOn$: tl) Whether 
allowinq low~t wat~t quality 1s neces5ary to acco~pllah th~ propo~~d 
actlVLty, typically by ex&mlnlAq altern&t~ve ways of accompllshinq the 
act,Vlty throuq~ an alternative& &n4ly5Is; and (2) whetber the proposed 
a cttvity that wtll result ln lower water qual1ty Wlll accorr:11r10date 
ua.portant ~conoJltC or s ocial devel opftl@'nt. throuqb 4 soc:l o•econ.otrllc 
en4lys1s. Stetes tnd tr1bea 11\&y detennae the order 1n whieh to 
co111.plete the two a s pec ts o f the findinq. In additton. states bs.ve 
d1sc:ret1oo t o decide t bere 15 n o need to answer t he secohd questloft 1t 
tht" ansW@'I to the ftrst quest1on is · ' n a. •' For exaatp l e, • state or 
t t l bt" may choose to f1rst ask ""hetb@t low@rl.nq o f watet qual1ty 1s 
necessary to accompll ~h the proposed acttv1ty, and •t the ans~~r 1~ 
·' no, • • dec1de at that po1nt not to 1nvest1qate wh~ther the- proposed 
activity will IICCOI'I\fiiOdate important eccnom1c or soc1al developmel)t. 
Wh1le this f1ndinq is a state or tribal respons1bll1ty, the EPA 
tecoq~1zes that states and tribes ~ay ~stabl1sb processes requir~nq the 
ehtlty respons1ble for conductinq the proposed aet1Yity to provide 
1nformat1on or conduct th.e necessary evaluatlons. 

Al t bouqh the existinq Iegu l at l on impl1es that t he state ot ttibe 
must have a means of evaluating whetber a lowerinq o f wa t er quality 15 

necessary t o aceoll'lpllsb t be proposM act l.11"1ty, currently there 1s no 
expl1c1t Icqu:.rrl!lent to conduct an al t eroat1ves ana ly:ns. tven lf a 
stat e or tr ib~ conducts en alternatives analys1s, tbe requlation does 
not sp~cify that, wherp there 1s a practi c able al ternatlVe, the state 
ot tribe must select an alternat1ve !or irr.ple•er>.te t l on. For these 
purposes~ the teun · · pract l c ableo' • means that the altetn.atives 
considered must be ava1lable for the proposed actlvity, technoloqically 
possible~ ahle to be done or p~t into pra~t1ce successfully et the aite 
1n quest1on, and econo~lc&lly viable. Th1a lack of spec:1!1cit1 can 
result 1n s1tuetions where a state or trihe does n ot evaluate less­
deC}r.!ldlnq or non-de9radinq alternattvel!l to the proposed ac tivtty~ •nd 
thus leeks a reasoned bas1s for determ1ninq if the pro posed lowering of 
wa t er qual1ty 1.s necessary to 4C('OJJLpltsh the pr op o aed aet iVltY~ or l).ot. 
'lbe EPA•s Vlew 15 that tbi• lac k of spec1f1city can l ead to state or 
tr tbal dec1sions to l ower water qualtty Wlt.hout approptiately maku\q • 
hnd1nq that .a 

( (Paqe ~4529)) 

l owerin9 .s n~cesso\ry. contrary t o section 13LlZ !al (2). 
This 1ssue was considered carefully as part of the develop~ent of 

updated water quality requlre~ents for the Great Lakes &t4tes 1n 199~. 
lhe regulation at 40 CF~ part 132; Appendix !, addresses 1t by 
reqlllrl.n.q th.at any ent1ty seekinq to deqrade b1qh water qual1ty must 
submlt an ant1degradatio n del'ft0n3trat1on for cons1derat1o n by tbe state. 
Th1s demo ns t ratton includes an analysts identify1n9 any c oat - etfectl.ve 
po llut t o n preventloD alternat1vea and t e cblllques, aa wel l as -tn 
analys1a J.dent 1fy1nq slternativ tt o r enhanced tre&t~J~eat. techniques land 
tt\eir r elatl.ve coats) t hat are available t o the en t 1ty and tbat would 
elh\lnate or slqnlflC&D t ly reduc e tbe extent to wb1 ch t he 1ncreased 
load1n9 resu l ts 1n a l owerin c; o f wa t er quality. States and tribes 
should tallor the level of detail and docu~entat~OD in ant i degradati on 
tev1ewa t o the spee lf1c c ircu~st11nces encount~ted. The st~te or tribe 
then uses that lnfor•at1oo to determ1ne ~heth~t or no~ the lowering of 
water quall ty is nec essary. 

Under the approach proposed today, the stat~ or tr.h~ would conduct 
Jts alternati ves analys•s by constderinq a ran;e ot non~deqrtdinq •nd 
m1 a1~ally deqradin9 pract 1cable alterna t ives to tbe pr op o••d activity. 
Sutilar to the al teroat1vea analysis provldl!d f o r 1o .(0 CFR part 132, 
thia eva.luation would include a cooaideration of aoy n on-deqrediniJ or 
minitully deqrad1nq coat-effect1ve pol lutton prev~ntioc Alternatives 
and enhanced treatro.r-nt techn1ques, but would not be lita1til!'d t o tho se. 
For eKample, alternatives c ould incl 1Jde n o diacharqe, p ol lution 
prevention ~eaaures, process chanqes, reduction i n the s cale of the 
pro) e ct, advanced or differen t treatment technolog ies, water recyclinq 
and reuge~ land applicat1on. sea•onal or controlled d1scharqe opt1ona 
avo 1d1r.q cr~t1cal water quality period..s, and alternati ve dlacb.arqe 
l oc 1t1ons, 1 f such me1uturea were pra.c t1cable. 

once the state or tribe haa identified a r1n9e o t pra.ct.cable 
alternat1ves, the state or tribe would evaluate the alternatlves ~n 
•~•~~ of tbe extent o! degtadatlon that would reoult. By 1D> t 1ally 
con$1derl.n~ pract1cable a l t~rnatives that reptesent 4 C&D~e fr o~ ~oD­
d~qradlnq t o miniMAlly deqradlng as oppoaed to aimply 1dent1!y1nq the 
s1nql e least degradi nq a lterft&tlve, the state or tribe then he.~ a beats 
t.o n~alle the required f1nd1nq, c onsidet1nq tbe impl1cationa: and 
techno l og 1c al and econoJuc praetie abtlity of tbe &lternatlVtt$ 110re 
bollstically, and cons i der1n9 any impacts beyond th~ d1rect effects o n 
wa t er quali ty, such as c:roa5-media 1mp.acts (e.9., uapacts o n land due 
to land J.PI• -i :-atL:m o f pollutants found in water ). 'Ibia w1ll allow the 
stat& o r tr1be to determ1ne whether the lowerlD<J o f water qual1ty 1a 
necessary to aceo tQh\Odate 1mportant econorn.ic: or aoc:tal development per 
Part 131 . 121&~ 12 ). As reflec~ed 1n the Gteat Lakes Syate~ tequlat1on at 
Part 132. the EFA h~l1evea atates and tribes 3bould ta1lor the level of 
de-tail and documentation o f alterne.tlV~!I 1naly1es 10 ant1deqrada.t:a.on 
reviews to the Significan ce and magnitude o f the particular 
ci rcumstanc es encountered . 

Tbe EPA inv1tes co~nment on the proposed add1t10D o! paragraph 
€b) 12 l to Sec. LH.l2. The EPA al~o inv1tea cou.~nt on 4ny other 
op t1ons l t should conatd~r o r on tbe interpretat ions expres~ed in th1~ 

se-ction. 
J. The EPA Proposa l--Par t l: O~velop1nq .snd Hak1D9 AVa-lllble t o the 
Publlc: An t 1deqradat1o n Implementatl.on Methods 

The EPA lS propounq to add paraqrapb !bl to ( 0 CF!< 1 31.12 to 
spec:1!y that stat~ll and t ribes must develop and make avall4hl~ to th~ 
publlc antide9r&dation l.mplementation methods to 1mprove proqram 
1mple~entation, ensure consistency with the CWA, and provide 
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transp~t@ncy as to applicable st4te and tribal antidegradatlon rev1ew 
requ1 remen t s. 'n'l.e EPA 1.s & lsa 1:11.4 kioq ehangee to I .an guage 1n Sec. 
131.5 (Ill describin.q th~ !PA's authorlty to review and app:r:ove or 
disapprove st!te-adopted or trlbal-adapt~d antlde~rsdatlon ~olLe~~s~ 
'nl.e lanquagP 1n. Sec. l31.~(al furtb.er spec1f1es that lf a state or 
tribe tu.s chosen to formally adopt 1mplementat1on methods .t.9 w4ter 
qual1ty stand!tds, the EPA would reV1ew whether those &mplementatlon 
M~thods arP eonslSt~nt w1th Sec. 131.12. ln &ddltlon to the propo5ed 
tequ1rements included in th1s propo~4l, the EPA 1! cor:l.!!ldetir.q and 
t:equest1nq tamrnent on whether the !:PA should lnC'lude a z:eoqu1remeont that 
ant1deqrad11tion lmplementation method~ be adopted a.s WOS snd.: thus 
subject to the EPA's rev:.ew and approval or disappz:oval. Alternativelz, 
the EPA 1s cons1der1nq and requ~stlnq comment on whether the !PA should 
spec1fy that stat~a and tribes may, but are not t~qu:.red to, adopt 
antldieqradl!ltion un.pl@olll.fontation methods as was. 

Currently there 1s confualon whether the exlstinq requlatJons 
requ1re states and tr1b~e to adapt antideqradat1on 1rnple~enttt1on 
methods es WQS. Stakeholder~ bave ra1sed concerns that so~e st~tes and 
tr1be~ have not developed or made pablically sv•ul&blP antldll!llqtadat).on 
l~ple~ent&tioo ~ethods, despite the fact that the rPqul&tlon requ~r1nq 
th1s was ~stabllshed ln 1983. Spec~fically~ they at@' concetn~d tn~t the 
ahsence of gu~h ~ethod$ reduces transparency 1n the implementation of 
ststes' .!nd tribes• policies, and potentislly limits the dbil1ty to 
ensure protecti~n of ex~~ting U8@15, bi~b qu&llty waters, 4nd ONRWs to 
the full extent required by the r~Qulation. The CWA at sect1on lOltel 
spe~if1eally states that · ·publi~ partie1p&t1on U\ the develop)nen.t~ 
revis1on, and enforce~ent of any requlations, stand&Id, ef!lu~nt 
l1mitat1on, plan, or proqram established ••• under thi~ Act shall be 
prov1d~d for, ene~ura~ed, and assisted •••• '' The £PA encoura~es 
states and tribes to provide a robust and transpaz:ent piocess for 
developinq and ~aking ava1labl~ to the publlc thelr antLde~redat1o~ 
tmple~entat1on Dethods and for implementinq tho&e methods 1n specif~c 
cases. 

Se~tion 50lial of the CWA 1:n U.s.c. 13~1(all authorizes the ~l'A 
~dmlnistrator to · "presctlbe ~uch re9ulattons as are necessary to carry 
out fhez: 1 fun~ t1ons under thlS Act. ' ' 'The CWA, under aec t1 on 30 J 'f!) ~ 
also speclfles that the EPA Admlnlstrator must review and approve new 
or reViSed WQS &fter determining tbey 4f~ con$l~tPnt W•th Applicable 
requirements under the CWA. the tPA bell eves that !lnt ldeqtad!ltion 
1mplernentat1on methods are an Lmportant component of implement1n9 
antide~radation poli~1es. Thus, the EPA 1s cons1denng and requesttnq 
comm~nt on whether th.e EPA should inc tude a requ1rement that 
lmplement&tion methods be form~ lly adopt~d s~ WQS $ftd thU~ ~UbJect to 
the £PA's review and approval or disapproval. Formal adopt1on of 
1mplementat1on J'l'lethod:9 as WQS, alonq with £~A revi-'IIW \lnder .$1!:Ctlon 
JOJ!e) of the Act~ 'Would b.elp @Insure tbe consistent and effeetive 
1mplementat.1on of th~ state ot trlbe's antideqrad.ation proVl!llons so 
that water~ will be maintained and protected 1n atcordance witb the 
objectives of the ~ct.\11\ At the same time, the EPA acknowledges the 
pr1mary role o! states and tribes in e9tablish1nq and lmplement1n9 
water q:u.allty st&nd&rds. l'he EPA ls thus alternatl"Vely c:on.!.ldennq &n.d 
[equesting comment on wheth.ez: to specify tn rule th't ~tates and tribes 
may, but are not requlred to, adopt antide~radat1on 1mpleroentet1on 
methods as WQ5 subject to EPA approval. In thi& case, 

[ [P•q~ 5453011 

states !lnd tribes must develop antideqradation .~,mplementation methods, 
and must mate them avail&ble to the pub!ic 1 but they would not be 
subJect to EPA tev1ew and approval or di:S4pproval unles& UU!' st.ste ot 
tribe ehose to formally adopt them as WQS. 

\17\ As of 2:01'3, the EPA is aware of 2'5 states that have adopted 
antideQ"radation 1Jnplement&t1on m.etbods entirely 1nto rule. 

Addit ... onally~ ant1deqradat1on l!l an essent1al p.:!t. ot WOS and state 
and trib.al lpptoactu~s to lfi\Pl~ttt@ontin(J a:1t1 ri'='g~.lddtion req11 ~ um.cn ts rn.ay 
have- d1rect impl1cations for NP.D£5 permits, as well a.s uU: c : federal 
pPttnlt!; .tnd licenses !or aetivitiel!l that affe~t w11ter quality. Th.e EPA 
bel1eves that t~i$ may b~ &n &dditlonal reaso~ ~hy the rf'quletlo~~ 
should requlre sta t~a and tr1bes to formally adopt, afteor providinq an 
opportunity for publi~ involve~@ont, and obtaln EPA approval foi 
ant1deQ"radation i~plementation methods. Lastly, 5tate and tr1bal 
~ntldeqr.!dation proqiams that have antideqradation implementation 
methods adopted into requlatLons are ~ore transparent tc stakeholders 
and the publlc, ss well as provide greater claiity to requlate6 
1ndustry. 

Th.e . ·water Quality Guida.nee for the Great Lakes System'' (40 crp; 
p~tt 1J2) provides that an aeceptable ant1de9radation poliey and 
implementation methods are required elements of a state's ot tribe's 
WOS proQr!m !or wat~Is of the Great Lakes system. That r~qulat1on 
[equiz:es that Gt~&t Lak~s states and tribes ad~pt ptoVl&lcna into th@o~f 

p0l i ~ y and implementation methods that are consistent with a l1st of 
~pec lflG ~ t lo~~ . 1neludin9 details on how h1gh qual1ty w~ters are to be 
1dent1f1~d and on the c-omponents of ant1degradation Tiez: Z rev1ews. 

Con~istent with thls ·water Quality Gui.da.n~e for the- Urest La.Jr;es 
system'' requit~~~nt and far tbe reaeon$ explaln~d~ the EFA is 
con.sidez:inq and s~~kinq comments on a revuuon to th.e ant1deqradation 
re~uletion at 40 tFR 1'31.12 that would requ1re states and tribes to 
adept antide9radation implemeotat1on method5 tn order to lNprove 
proqz:am implementatl~nJ ensure consistency with CHA, and prov1de 
ttansparency as to appll~a.ble state or tribtl antidf'qtadlltlan l'@>Vlll!llw 
requirements. If the EPA were to !1.nal1z~ such a requirement, the EPA 
would expect that A state or tr1he's Adopted 1mplementation methods 
would deseribe how the state or tr1be 1ntended to implement each aspect 
ol its pol~CY1 consistent with Sec. 131.121&), as well as how 
antldegradation deeialons would be doeu~ettted. Thls w~uld provlde 
sufflcl~nt informst1on so that the public and th~ EPA would und~I!;t&nd 
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the ext~nt to wh.ch act~v1t1es &ffPctlnq k&tPt qu~llty ~tP bP~nq 
authotl:~d consl$tPnt w1th the state's or tribe'~ ant1d~qrad1t1on 
pol1cy and ather CWA requlr~ments. 

The EPA u~v~tes comment~ an the proposed add~tion of pllraf)raph (b) 
t.o Sec. 131.12. As prev1ously mentl.oned, there is c:on!us1on whethet 
the ex1st1nq requlat1ons re~u1re states and ttlb~s to adopt 
antldP~tadatlon l.mpletnentation methods as was. The E~A re-quests. comment 
on whether the EPA should require, as part of Section 1 '31.1.:'! !b), that 
lmplement&tlon ~~tbods be adopted 45 WQS and thus SUbJeCt to the £P~ 1 $ 

r~v1~w and approval or dlsapproval. If the EPA makes adopt1on of 
1mplementat1on ~ethods A ~PqUlr~M~nt, thP EPA ~~ &lao eo~s1deti~~ 
correspondinq rev1sions to sect1ons l31.~1al and 131.6 rdl. 
Specifie~lly. the E~A r~qu~sts ca~ent on wbetb~r t eotrespo~dln~ 

reVIsion should be made to ~ectlon 131.6/dl to clarify that 
unplernentatlon methods are one of the nan:unum. requirement~ !or a wAter 
qu&llty ~t&ndards sub~lssioD. AlternatlVely~ the EPA IS request1ng 
comment on whether the EPA should explicltly speelfy In requl&tion that 
st~tes ~nd trlb~s are not I@quir~d to adapt ant1de~r4d4t1on 
tmple~~nt4tlon method ~s was. F1nally, the EPA ~nvites co~ents on 4ny 
other options it should conSider or on the Interpretatlons e~presaed ln 
thls s~etion. 
4. Minimum Elements of an Antldeqradatlon Implem~ntat~on Method 

The EPA's basis for t~klnq ~p~ r c val or disapproval act1on on a 
state's or a tribe's d O t ld~Qr~da tlun pollcy lS whether the pol1cy ~s 
consister~t w1th th.e CWA and the water quality standards requll!ltlons at 
40 CFR Sec. 131.12. Wh1le tbe current requlat1ons do not requ1re 
st&tes or trlbes to adopt tntldeqradatlon implementatlon methods as 
W.ltf"r qutl.l. ty stsrtdatds, 1I ~ st~te or tr~be cht':loSes to do so, the EPA 
would rev1ew a state's at tribe's implementation methods on the b~~Ia 
of ensurinq that the methods do not underMlne th~ ~tate's or trlbe's 
awn 8ntideqradation pol1cy, Thls proposed revl~ed antideqradation 
requl~tion continues to prov1de for 4 w1de zanqe of state and trib&i 
~pproatbes to antideqtadation. St~tes 4nd tr1bes have cons1der~ble 
discretion in how they addr~5s each of thP elements of ant1deQradat1on 
lmplem@ntat~on spec1f1ed in the r~qulat•on. To facil1tat~ dev~lopm~nt 

o! implementation meothods, the EPA lS provldlnQ ln this preambl~ a lls':. 
of the ar~~~ statesr and tribes• 1mpl~mentat~on ~ethod~ would need to 
~ddress, at a minimum, to be cons1stent Wlth the WOS requlation. Thia 
l1st 1s based on requ1rements currentl~ found 1n the federal 
antideqr4dation requlatlon, 45 well as propoSPd requlteu~nts found ~n 
this aetion. Aqain1 how states and tribrs address each of thes~ are~s 
1n their methods 1S W1thl~ tbeir diseretlon, as lon~ as 1t doe~ ~ot 
underm1ne tbelt &ntideqradatlon pol1cy or 1s otherwise incons1steont 
Wlth thP Act or EPA~s re9ul~t1ons. 

a. Scope and appl1cability: the state or tr~be should descr1be the 
scope and applicability of thelr antldeqradatlon policy. 

b. Ex1st1nq uses protett1~n: tae s~&te ~r trlbe will ~~sutP thP 
mainten&n~~ and protect1on of all exlst1nq use3 and the w&ter qual1ty 
DPcessary to prot~~t the exlstlnq uses. 

c. Hlqh qudltty water protectlon 
L idenufication of hiqh. quallty W.1.tt"r: the state or tribe will 

ident1fy ~aqb quality waters on ~ pilrarneter-by-parat.1eter bit~1s ol' "' 
w&ter body-by-water body basis, as lonq as the state's or tribe's 
ltnpletnent&tl.on l'!'l@thods en.sur~ that wat@r" au• nat ~xclllded from 't ... er 
protection solely because not all of th~ uaes sp~c1fl~d 1n CMA section 
101 (a) f2} are ,attAined. 

i1. Alternatives analyel.~ and .social/econom~c u.alys.~5: the !tilte 
or ttlh~ w~ll determine whether the lowering of water quality that 
would result fro:m a proposed .aetlVity is nee~s:sary to &t"cal'l'll"!!odat~ 

importAnt economic or social development In the 4rea in which th~ 
waters are located through a~ &l~ernatives a~alysie 4nd a 80C14l and/or 
economic analya1s. 

iii. Public pdLtlClparion and inter9overnmenta1 coord.~nation: the 
state or trtbe will ensure full s4tisfaet1on of the public 
partit1p~t1on and interqov~rnment~l eoordination pxovisians of tb~ 
state's or tr1be's continuing pl8nning proeesa in any !1~d~n~ that w1ll 
allow lower water qullllty, 

iv. Requlr~ro~nts !or point and nonpolnt 8ources: the state or trit~ 
will ensure that th~r~ shall be acb1eved the hiQbeat statutory and 
requlatory requirements for all new and ex1st1ng point sources and all 
cost-effectlve and reasonable hest management praetices for nonpo1nt 
aoure& eontrol when allowinQ 4 lowetlnq of water quality. 

d. ON~W proteetion: th~ stete or tribe ~ill ~~sur~ thP ~aint~nance 
~nd protection of water qual1ty for waters identllied aa ONRMs. 

e. Tberi'IL&l Dtscnarqes: The .st1.te or tribe will ensu~e consistency 
wlth Se~tion 316 of the Act in casem that involve potent1al water 
quAlllY l~P•~rment associat~d with thermal d1seharqe~. 

I!PoQ.- 54531!1 

5. Bow do~s thia proposal af!eet states or autbor1~ed Tribe$ for wh1~h 
thP EPA h~~ promulgated anttdegradat1on 1mplement~t1on m~tbods? 

The reVl~~d WQS requlatloD Wlll apply to &11 StAtes, llUthotized 
tribes, and terr1tor1es, r~qardle~~ of w~~tner o1 not the tPA bas 
previously promulqated an antictegrad~tion pol1cy or Implementfttlon 
methods for the 9tate or tribe, Therefore, any prevlou51y pta~ulqated 
antldeqrad&tton policies or implementat1on methods may require revlsion 
to m~~t the new requirements of Seet1on 131.1~. 

F. wos Vatlanees 

1. B.aekQ:::ou~d 

The EPA ha9 encouraqed states and tribes to u~lll:e WQS VAl•&nces 
\18\ (h~te!fter referred to as · ·var1ances''t 1 wner~ appropriate, as an 
1mportant WQS tool that ptov1des states and ttlbes ti~e to mate 
progress towards attaininq a des1qnated use and criter1a. Th~ EPA hss 
offered 1nput and support for varlAnces through Office of General 
Counsel leQal decisions,\19\ quldance, memoranda, and approval a~tions 
tot ~any years. These documents specifieally explain the ~fA's 
lnterpretatlon that varisnees ~ay be granted lf the .stat~ or author~~ed 
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trab~ demon stra t @a tha t t he vatlanee meets the same requi re~ents as • 
permanent \20\ deatqnated use change, even though the WQS requlat1o~ 
l a c ks expl1eit p;u·l~iioLo:,~ on th~ lSSU@. As a result, t he EPA bas beard 
fro.,_ states, L: ~lit!> . and stakeholders that there ts contusioh, 
1ncons1stency, and m1xed interpretations about how, when, •nd where 
ver1ancea ll!.ay be used 4pptopr t ately ( e. c; ., With regard to nutr1eots and 
Utlplementatlon of nuftliPilc out r1ent cr1ter1a ). In part1eu lar, the EPA 
has found that thls WOS tool 1• underutillzed. For exampl e, Slnce 
t ract1nq WOS vartanC'e sub:uttal~ in 2004, f out EPA Req1ons have never 
receiVed a WQS verlance subm1tta l . However, th~ EPA haa f ound that 
w~@te states aod ttlbes and thelr st4k~boldPfS have ~ore speel!!Clty 1n 
requ l at ton tegardlD9 Vtt1aoces, ~ucb as those states and ~ tlbea cov~red 
by the ·' Water Quality Guldll\C@' f o r th .. Great Laltea Systetr.•• tLe ., 
Great Lates !nitlatlve) rulemak1nq ot 40 cFR p4rt 132, th~y ore 
successfully &doptinq and sub~1ttinq was vartances. 1h•s pcopos•d rule 
1s ~nlended to provlde th1• spec1fie1ty netlonally. 

\16\ The EPA d•atJ.nquo~.lll'l~a NOS v.u.~.ances, .as desc tlbed ln 
today•s proposed rulemakinq, !tom variances as descr1bed 1n th~ 

EPA"s per~• tt lnq ce9ulat1on at Sec. Sec. 122.2 and 125.3. 
\ 19\ The EtA's raetnoranda diacus~nnq variances .are available on 

th.e EPA's Web 8lte 4t :-:t•.r://W,A. .. Pt.yr,. J C'" /~"' I" .. t • t". / 3W']!:. l !r."I" / ~•I'·•: ..J• J .: ) ~ r •• .. -: ·,, r d--./i -ln lll<,c-;./·n,-.r .. er •': ,rfmtlsec t lCO 1• 
\20\ '' PerNanent'" is used here and thr~uqhout th t s sect1on to 

contrast b~twe~n the time-l1m1ted natuie of vatl&nces and des1qnated 
use chanqes 1n accordance w1th 40 CFR lJl.lO that require ' rev1s1on 
to a Sta te 's water quality standards to re-verse. ln a ceordence- w1tl1 
40 CFR 13L20, waters lhttl ·' do n.ot lM:lude the uses 1peci.fled 1n 
s ec t1on lOl(al (2• o f the Act shall b .. re-exam1ned every 1 ye..trs to 
determ1~e lf new lnfor•atlon has become avatlab lP.. IC such n@w 
lnfo nn.&tlon indieates that th.~ uses specified ln sect1on lOlla) 12' 
o ( the Act ar~ a ttatnab le, tbe State shall rev1ae 1ts standards 
accordinq 1 y. ' • 

The CWA spec ifies a nat1onal qoal at Sect1on \Ol la J t o restore and 
~~ntaln the che~1cal , phys1cal and bloloqical inteqr1ty of tbe 
Nat 1on's waterd and an 1ntetim qoal in Secti~n 10l l al 12} that, 

wherever attaloable, '' water quality prc-·,•Jrte ! o r the pro tect .. oll end 
pt opagat lon o f tiab , sl\elltlsh~ and w1ldl t t-c.: and provides !or 
t@creat1on in and on the water. ln 1mplementinq the CWA, the requlat. on 
at 40 CFR 131.10 eatablishes prov1a1ons relat1nq to the ~anaqement ot 
desiqnated uses. In 1977, an O!flce o! Geneial Couns~l l~ga.l dec1s~on 

COnsidered tbe pt&Ct l Ce, of t@tnporarily downqr&dinq the WQS AS 1t 

applles lo a speciC1c dJ.scharq~r rather than per~~nentl y down;r&dLnq an 
ent1re wat~r body or waterbody aeq~ent(a) ~nd d~ter~1ned that 'ucb a 
pract1ce 1s acceptable under the EPA's e~ist1nq requlat1on' as lonq 4e 
the var1ance lS adopted cona1st~nt wtth the substantive and procedural 
requlreMents for per~ane~tly do~~rad~n9 a desiqnated use. I~ other 
words, a state or t.rlbeo may cbanqe the standc1rd 1n a JnOfe tatqeted way 
rather tnan r~~ove the standard .all toqethez. The EPA fur t her expl41oed 
that lt would be appropri ate t o qrant a variance based on any ot th~ 
s1x f actor s for remov1nq a de•1qnated use as listed in See. 
131.10191.\21\ 

\11\ VarlaDc es in Water QuaL.ty St andards, H4reh 1~, 198!., HeJno 
fro~ Edwln L. Johns on, D1rector of the Of!1ce of Wat er Re9ulat1ons 
and Standards , t o the Req1onal Wa t e r D1v1s1on D1rectors and tbe 
Adv.tnced No tice o! Proposed Rulemaku~q a t 6J FR 3:61!>9. 

ltie state practicf! d~s"rib@od in the Office of G~n~ral Counsel leqal 
decision becarae tnown aa adopt1nq a · ·va.rlance' ' t o WQS. Speci fi cally, 
a var1ance 14 & time-limited de.slqnated use and criterion t b.a t is 
t.arget~d to a spec1!ic pollute.nt(S}, .sour~ .- ( 1"1), and/or water body or 
waterbody seg~ent(s l that reflect s the h&gbes t 4tt4 inab l e co~dl~ton 
dur inq the spec 1 (led tuae per 1od. Vf;r 1anees are d1 f !et@n t h o111. ch.an9es 
to the destgnated use and aseoc1ated cr1ter1a i n that they are 1nt ended 
as a ~eeha~1sa to provlde time for states, author ~zed tr1bea and 
stakeholders to 1mplement adapt1ve manaqe~e-nt a~proaches that will 
1mprove water qu1l1ty where the d~.s1;nated use and cr 1ter1on c urr~ntly 

1n place are not betnq ~et, but sti ll reta1n the deslqna ted use aa a 
lanq term ~oal. Varlanees ate 11m1ted in scope and are an 
env1ron~entally preferable tool over a designated use c h1nqe because 
var1anees retllD des1;nat~d use protection for all pol lutants as they 
apply to all aour~es with the @XCeption of those speci fied ~n t he 
varianc~. lven the d15ch&r9et who ts q1v .. " A vsrianee for one 
par t1cular constituent is requ1red to meet the app licable er1ter1a for 
all other eonst ituenta. TnP variance 1s qiven for a limited t1ma per1od 
and the d1scbarqer must elther meet t he WQS upon the exp1rat1on of th1s 
tune pert od or the state or tribe must adopt a new var i ance or re­
)UstlfY t he curreot var1anc:t- sub] e c t t o EPA revu:w and epproval . thus, 
when properly .>opll"d· a variance csn lead to lt:.p!CIV"'ri wa ter qu•ltty 
over t1~e, and in some c ases, full a tt&JD~ent of de-aiqnated uses due to 
advanc es lD trea tmen t technol091es, eontrol pra c t1cea, o r otbei chaDqes 
in c1rcu~st ances, thereby furthering the ob]ect1vea of the CMA. 

Pr~s~ntly, tbe nat1onally appltcabl~ was requlation only mentions 
variances 1n 40 CFR lll. ll. Tb1s provision indicates that var1ance 
pol lc1 ~S are general pol1eies &!fect1nq the applicatio n and 
Jlf.pll·r.wr. tation of WQS, and that states and tribes rr.a y include var1ances 
pcll ~ tcJ in their state end trlb&l standards, at thei r diacret1on. The 
E:rA provided varianc• procedure requirellteats when it pr ollul qated WOS 
!or Xanaas tSec . 13L34<cJJ, Puerto Rico ( Se~. l31.40(cll, a nd the 
Grea t Lakes Syatem (4 0 CFR part 132, AppendlX F. Procedure 2). Bowrv~r, 
the ~atlonally appli cab le requlat1on does not expl1 c1tly addr~sa 
quest1one aucb as when a va r l&nce can he qranted, how a var t ance must 
be jus t l fied, what ia ~cqu1rcd durinq the ter~ of t he var1anee, or fer 
how lonq a var i ance can b~ qranted. The EPA'5 e5tablished positlo n bas 
been tha t variances, •• tlme-limited a~d narrow use revis1 ons, are 
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~ppropr~ate WQS tool~ that must qo throuqh puhlLe teview and requ~re 
the tPA's rev1ew and approval.\22\ T.b1s posttion is supported by the 
EPA's practlC@I re9ardln(J Vftri.tnces.\23\ Today, we recogntze a more 
dlrect llnk to the CWA Section 10114) 

[ [ P•q .. 54532) I 

qoal of · · restote and J;nainta ... n• • for va.r1anees4 WQS var.d1nces are 
conststent Wlth the restor~'' •~peet of the goal since vartanees are 
tntended to allow incremental environmental proqresa tn achievtnQ 
destqnAted uses. As descrthed in detail tn ~ecttan III.F.~. thP EPA 1~ 

proposinQ a set of variance provi~tons that are 1n many ways parallel 
to the reQulations 1n 131.10, but are tatlared to better !tt the 
clrcurnsta.nces where variances will Allow !or en:viromnent"t progress 
toward achiev1nq the qoals of the CWA. !he EPA notes that 1ts 
undPrstaftdin9 and past practice allows for V§rl&nces whethPt ot no t 
those u~es are .apec1f1ed l.n Seetion l01(al f2), however, th.eo 
dP11tonstr.at1on may d1ffer, 

\22\ The EPA addressed Vllt ... ances 1.n 1ts ICansas and Puerto Rico 
promulqat1ons and part 132 Great tak~s W11.ter Quality Gu1danc~ 

Page 19of36 

tegul~tions IPublish~d March 23, 1995, f1',':_I :/t;..w~o.,e :-f r.q~•·/,·J, -l~n/~ .... .o:t-11Y !~ o:-• tr&.,:r:.~~"-{ •.··ee•· •:c:J'Id."'"l''~~··t..:..Jbf~~~-..,t1:-.·d~v~&v~ew-te)(tlor. 
\23\ The EPA~s WQS Handbook. 1994: ht•;·:I/W"lter.('f·'1·; 'J 'o:.:- :t('r:t./~ ... ;;1d.;r.~·~h-T-\n1.-Jrr:islr.-ino1l"rokl•h.tp•f'r(_•~.ff1TI'IiiSel'l':lchJ 

States and tr ... bes hav~ e~pressed that var.ances are us~ful ln a 
numbPI of circumstaneea wh~re the state or tribe ha~ dPmanstr~ted that 
tne deslgnated use and cr~t@Ilan are not atta1nable today lor for a 
l1m1ted petlod o! tlmeJ, but may be atta1nable in the longer ter~. 
Exampl~s 1nclude when: 

Attain1n~ th~ d~~lqnated use and cr~terion .~ not f~aa1hle 
under the curtent c ondltions le.q., att~~n~ent of nu~eri~ outtlent 
crlt!Plrla would r~:o~ult ln substantial and wtdrsprrad !loc-l.al and eoconorr. ... c 
1~pactJ but could be tea&lbleo should circumstances ch•nqe (e.q., 
development of liPlRS eKpPnslVe pollut1on control technology or a chanQr 
1n local economi c c ondltlons); or 

11l.e state or tribe does not kn o'W whether the de:.1qnated 
U5P a~d cr1ter1on can be attaine-d, but !easLble progress tow!rd 
atta1ninq the- drs1qnated use and criter1on can stlll be ~adr by 
1mplement1nq known controls and tracking env1ronmental 1mprovPmrnts 
~e.q., complex use att&ln&bility challenge• 1nvolvinq legacy 
pollutants 1. 

There ~re a ~arlety of tools ava1lable to states, tr1bes and 
d ... 5cha.rqers that can provide t1me to ~ert r~~ulatoty requ1rements; 
howevPt. th~ most co~on requlatory tools con&ldrred are variances and 
permlt ~ompliance s~hedules. W~1ch tool is spptopli!t~ d~pPnd~ upon the 
clrcumst§nces, Var1anc@s can be approprlate to addre~s sltuat~ons wher~ 
it lS known that thP d~s1qnated use and criter1on 1re unattalnable 
today (or for a llml.t@d p@tiod of t1~el but fea~ible progress could b~ 
made toward atta1n1nq the des1qnat.ed use and criterlon. A per~•t 
compllance s~hedule, on t~e otner hand, ~ay be ~ppropr1a t e when the use 
1' atta.lD&ble, but. the perm1ttee needs addir. 1on a l t:1me to modi!y or 
upgrade treatment fac1l1t1es 1n order to meet its WQBEL ~uc::h tb.tt a 
sc~edule and result1nq ~1lestone:. w1ll lead to co~pllanc~ ·· as soon a~ 
posslble'~ With the WQ~£t based on the curzently appl1~ablr WQS. ISee 
CWA sect ... on ~01(111 for a def1n1tian of · ·sch~dule3 of ca~pllanee•• and 
40 CFR 122 .47). 

The EPA is proposing and sol ... eit~nq comment on reVLS~ons to tne WQS 
regulat1.an th•t will provide rttare speci!ic1ty and clearer requirPments 
on the dev~lapment and us~ of variances. Such rev1s1ons will e9tablish 
requirements to help improve wAter quality by allow1nq state~ and 
tribes t1IDe to work with stftkeholdPr~ to addres5 any challenqes and 
unc~rtalnt1es &5aociated with att~1n1n~ the desi~nated U8e and tb~ 
4~5ocl!ted critetion. These revi~ions will also provlde assur4ncr that 
further fea~lble ptoqtess tow4rd the des1qnated use and crlt~t~on w1ll 
be made durinq the va~ianc~ p~r1cd. 

The EPA's proposed re~ulatory provis ... oc9 for var i anees at Sec. 
131~14 address the followln~ k~y topie area9: 11) Applieability, (21 
subtn1ssion requ:r.rell\ents, !3) implement1nq variances, 141 how to renew a 
var1ance, and ('Sl conforminq ehanqes to Sec, s~~. 131,34 .snd 131.40. A 
dlScUSSion of th~s proposal and t~e r&tlonale for each proposed 
requlatory provis1on follows. 
2. Rationale and the EPA Prapos!l 
~. Part 1--Applicablllty of Var1ances 
1. The Scope of a Var1ance 

'to provide elarlty, promote cons1.at e nc y, and avo1d conflict1n.q 
... ntPtpretatlons of WQS variances, the EPA is propos1nq a n~w requlatoty 
d~flnlt1o~ fot WQS V4f14nCe &t Sec. 131.14. A water quallty 9tandards 
varianc~ nJfQS variance) lS a tlmP-llmited use and eriter1on tor a 
spetlfled pollutant(al, pPt~lttee(s), and/or water body or waterbody 
seqment(sl that reflect the hiqhest attalnable condition durinq the 
spe"Cifled time period. Varlances are WQS fliUhJect to EPA tevulw A.l\d 
approval ot disapproval and must be cona1atent w~th Sec. 131.14. As 
WQS, var1ance~ are ~ubject to Sec. 131.20(a) and thus must be reviewed 
on a trienn1al basis. States and ttlbes continue t~ bave btoad 
discretion on the 3tructure of their trienn1al rev~~ws and can decid~ 
wh~ther and how to mod1fy or adopt WQS as a result of a triennlJl 
r~vi@w. Th,@o EPA is a.lso pr(jpos1nq to speeify at Sec. 131.14 (a!~ 1) that 
all other appl1cable water qual~ty standard~ not 9peci!i~ally addressed 
hy the var1ance remain applicable. 

Typically, states find var1ances that apply to a spec ... tic 
pollutant(s) and di5char~er(sl to be moat u•eful. If a Rtate bel~eves 
th.at the de~lqnat~d us~ and er1terion 13 unatta~nable !or a period of 
time because the discb.arqer cannot meet its WQBEL, the .atate :uy qrant 
a dlscharqer-speclfle vatiance so lonq as the varianee is consistent 
with the CWA and 1mplementin; requlat1on. 

Sl~llatly, 1! a state at ttibe h~liev~s tbat the de3iqnated us~ and 
cnt.erion lS un«ttainable as 1t appl1es to mult~ple petmittees brcaua~ 
they are ~11 experiencing challenqes 1n meeting tbeir WQBELs fof the 
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aaraeo p ollutant f o r the sam.e reason., re.qardle!ls o! whe t her o r not they 
&re located a n the same W&ter body, a state o r tr1be 1aay stt~amline 1t~ 
Vl[lance ptocesa by qtafttlnq one variance that appltea t o all these 
dlscharqers (i.e., a multlple d13cbarqet varian ce ) so lonq 43 thP 
var1anc~ ls consuotent w1tl\ the CWA and implementlnq tegulation~L 'The 
EfA reccQnlzed the utility or a multiple dl&cbarQ•r variancP and 1ts 
d1st1nction frottt an lnd1vidual di111charqer var1ance 11l the- ''Water 
Oual1ty Guidance !or the Great Lakes System: SuppleMentary Information 
Documeat'' {SID; EPA•B20·B·9~·001; Much !995). 'l'be l!;PA ptoVlded 
fur ther cl&n.ficatto n reqardinq raultiple discha.rqet var1ancea in the 
·'Water Ou&llt'J Stanctarcts fo r the- StetP o! f'l o rlds's Lakes aDd Flow1n9 
Waters; FlD&l Rul4!' • f7S FR 7~190 , DPcember 6, 20101 . Mo re recently 1n 
Har e h 2 013, the EPA provided a sPt of frequentl y a s ked que.<~t ions to 
assi st states and tt1bes 10 developlnq eredtble t.ttlon4les for ~ul t lp le 
discbarqer var1ances. \24 \ 

\2 4\ D•scharqer-sppc~t~c Variances on a !roader Seal~: 
D•velop1n9 Cred1ble Pat1onales for Variances that Apply to HultlplP 
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Where a :ttate or trlb eo can del!k>n~tr~tt!' th•t the de:uqn4tPr1 use and 
c:o.tetlon. currently 1n place tor • specific pollutant is nat atta1nable 
1PV!'e>dlately for for a limited period or time ) for an ent;UIII! water body, 
the stet~ or tribe may adopt a waterbody vananc e as an alternat1Ve t o 
a d eSJiqnatPd use change for the vater b ody ao lonq &a tbe var1.ance 1s 

con~1stent w.tth the CWA and u•pleJa.entinq z:equla tlon. In such &n 
i n st ance, tbe var1ance applies to the water body itself, rather than t o 
any •peclflc souu:e o r aour c ea . A waterbocly var1aoe e pro v1dea. t1me for 
the stat@. or trlbe t o work "'lth b oth po1nt end nonpo1nt sources to 
deoterm1ne and imple~ent adaptlVP manaqement approaches on a waterbody/ 
watershed scale to achi~v~ p ollutant reductions and strive t oward 
atta1n1n9 the water body's deaiqnated use and aasociated crltPtla. 

States an~ tribem reta1n d1acretion as to wbetbe:, when, and where 
to adopt variance-~. However, consistent ~1th the 

I I P•qe 545JJII 

EPA's cu rrent pos1 t • on, should a $tate or tr.be cboos~ to qrant a 
V&tlanc e, 1t 1s s ub JeCt to the EPA's rev1ew and approval o r 
dlsapproval--reqardless o f thP scope a t the var 1ance. 

Tbe EPA lhVit~s coiMient on its proposal .sod o n any other opt ... oraa .t 
shou ld consider or on the interpretations expre~sed 1.n th1s sect1 on. 
n.e EPA also lDVites comment on t.he applte.ablllty of variances to 
1nd1vidual d1acherqer s , Multlple d1scharqeta and t o ent1re wat~r 
bod1es. 
i1. An EPA Approved Varianoe Is Only App!.cabl~ for CWA Sect.on 40Z 
P8rm1tt1nq furposea and in Issu1nq Cert1f1cat1ons Under S•ct1on 401 ol 
t he Act 

The ptoposed WOS requ!at.on •t 40 Cf'JI 131.14 1&112) would specify 
th1t whe-r~ & atate- or auth ori~ed ttlbe &.dopta a variance, tb@ state or 
t r1b1l requlat1ons musl continue to t~fl~ct the undetlyinQ dP&lqna.ted 
use and criter1on unless t he s t ate o t tribe adopts and t.lle EtA approV€"S 
a re-Vl!llo n to tbe desiqftated use and criterion a1 coas l.stent w1t h Sec. 
131.10 or Sec. 131.11. The 1ntertll' reqtJitt?Rit?r.to spec1!ied i n the 
vartanc:e apply only f o r CNA sect1 on 40Z pil!'tftlittlng purposes aDd .~.n 

lBSUlDq certi!icat1ons under aectton 401 o f the Aet for the 
pollutant (sl, perm1ttee ( ll ) and/ or water body or W4terbody segment tal 
covered by the variance. 

To date, tb~ EPA1 8 available qu~d~ncr hae ~h•r•eter~zed variances 
as te~porary changea to the d~slqnatpd use; however, such a 
eharacter1zation mi9ht imply th~t the vaz1ance replac ~s the desiqnated 
use Wh1le the variance> is in ef'feet. 'nlis b.as led to conf'lictlDCJ 
1nterpretat1on& of ho w variances atf'ect the imple~f'llt&tlon or Mas 
throuqh LMA programs, suc h as NPOES permit$ and the- CWA l Ol(dt 
requtre~ents. 

The CMA and o~.mp le.man t 1n9 re9ulat1on dJU!Ct the .$tates to add waters 
that are aot atta1n1nq any applicabl e WOS t o theit 303!dl 1•pa1red 
waters l1st. Speclflcally, CWA SPCt1 on 303fd) 11} (A) stat~s that · · eac:b 
s tate sh.sll ident ify those watPta Wlthln ita boundl!lrie& t o r which t h.r 
effluf'nt ludtatlons required by se.;:t1on 301 (b) ! 11 fA} and sect 1tll\ 
301 (b) (1) (81 ot tbl.S title are not strlnqent eDouqh t o uaplemeat any 
wat:P.r qual1ty .stand&.rda applicable to .such w.sters'' I emphasis add~dl. 
S takeholders have expr~s•ed concern that if' the interl~ re~irements do 
not cepla~ e the detiqnet~d use and cr1ter10D, th~re will errecttvely be 
two was appl1cable for purposes of implement1nq the CWA section 303(dl 
program where a v&rianeR bas b~en approved. RowevRr, th• 1nter1m 
requ1reJaents do not replace t he designetl!d use and erJ.terla for the 
wa t er body as a whole. Di acbar q:~r-spec i!ic var1ance-c a!feoct the 
d evelopJDent of WQ8£Ls for the dtscha:;er fel) .spectfitd in the va:~ance; 
they do not aftect the de&1qnated u se and criter1on that dpply to the 
rest ol the water body .. In addit1on, varlances •re timc-lirl\l ted and 
1n teoAdt!'d as a tool to !ac 11 ita te water <.:{Uu I it y il\fltOvements, not to 
revise the lonq term qoals for a water body. l~e:c:{orl"!', any 
impl e.mentatton of CNA section 3031dl ~st continue to b~ besed on the 
underlying deaiqnated uses and ctitPria !or the water body rather than 
the lnletlm requirements. 

Sy requ1rinq ~tate and trlbal requl&tions to malntain th~ 
underly1ng designated use and criterion where a variaoee 1S approved, 
the p.ropos~d regulat 1on w~ll ena~re it ia cle-ar that the 1ntertm 
r equ1remrnts aa11oeiated With a variance do not re-plaee the destqnated 
use and c riterion. 11lia wil l, in turn, facilitate a eoolistent 
l.htetptPtatlOD reqardiDQ bOW VarianceS affect the imple~~nt&tlOI'. O ( WQS 
throuqh t he various CWA p.ro9rams and how variances are to be used t o 
suppo r t feasibl& proqr~ss toward a tta1n1n9 the underly1nq destqnated 
use and cr1ter1a. 

Tbe £PA inv1tes c: oZNnen t on • t s propo•al and o D aoy other opt1ons 1 t 
should can5id~r or o n the interpri!t&t.t.ons expressed io tb1a SPCtH)n. 
ill. Relat1onsh1p to Technol oqy-Based Requirements in CWA Sections 
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JOt lbl and 306 
The EPA 1s propos1n9 t o add parsqz:aph fa I ( 31 to 40 CFR 1 JL 14 to 

spec1fy that a var1anc~ shall not b~ q:anted 1! the des1qnated use and 
cr1ter1on c:&n be achieved by 1tnplement1ng tech.noloqy-based ef!!uent: 
l1m1ts r~qulted under seet1on8 30l~b) and J06 of t~e Act. 

As w1th de~1~nated use ehanges, var1ances are not pe-rm.s~1ble 1f 
the WOS can be- atttuned by 1mple1nent1nq tcchnoloqi'-~clsed effluent 
lim1ts requ1r~d undeo.r se-c:tion 301 {bl and '106 ot the Act. Section 
301 fbl (l J (Al, {8), and ser::t1on 306 of the Act provide for technoloqy· 
based requ1rements th.rou9h P!fh1ent limitatiofls quidelines 4Dd new 
ao urce pertorlliance standards. ntese technolo9y-based r~qutfl:!ll\PDt$ 
represent the m1Dlmu~ level of control that au$t be t~posPd 1n a per~tt 
r-tO CFR 12~.3). 8~cause varianc:~s are allowed only where th~ de~1qnated 
u.se and eriterton aie demonstra.tM to be unattalft*blto chu1nr; the t~r~ 
of the varian~@. 1t would oct b• a.ppropr1ate to use a vartance lf the 
desiqnated use and ct1ter1on can be attained by lmple~ent1n9 th~ 
technolor;y-hased requ1re~~nts o f the Act. 

the EPA invites col'l\hleont on 1ts proposal and on any otht:"X" opt .. on- .. t 
should constd~r or on the lnterprPt&tions expreeaed tn this B~Ctlon. 
b. Part 2-~Sub~taAion Aequtrements 

Tht~ sectton describes the relevant 1nfor~at1 on that a statP. o~ 
authcrtzed tribe must S>ubr!\1t to th.e EPA wh~n :equest1n9 th.e EPAts 
tevtew and approval of a vertance. 
1. Components of a Vartance 
1. Identl!ytnq In!o r=att on·-Pollutaat (s l . Perm~ttee l s l , Location 

The EPA u propounq to odd paroqraph lb l Il l 111 4! 4~ CFR 131.14 
requltlnq ~tates and auth.orlZ.t!'d tribes to ldenttfy, 1n the va:1an.ce, 
the pollutant !e ) , the permtttl!t!'(al , and/or the wat~t body or wat~tbody 
s~qment C ~J to whlch the var1anc~ appl1es. 

T.bis proposed reQulatory rev1•1on w•ll r~qu~re all var.ance~ to 
specify for what, to who~, and/or where the var1ance appl•es, wh1ch 
Wlll help en~ur~ !~ll transpnt•ncy and publtc patt1c1pat1on on the 
applicablllty and scope of the- "qan.ance. nns '•Hll aUev1ate 11ny 
tncon~~stencle~ in the way 5tates and tr1bea have art1culated whet~, 
wlutn .and how tbe vaua.nee appl1es. 

1be EPA tnvites coJMtent on its proposal and on. any other opt!ons !t 
should cons1der or on the in terpret&tlonA expressed 1.n th1e sect1on. 
::.. Numer1c Interir. Requ1:e~~tents That Apply Durtnq a V•riance 

The EPA 15 propoaiaq to odd paraqroph lbl (1 > li! > • t 40 Cfl' lll. H 
to requtte that a var1anc~ tt~uat specify 11 ) the hl<Jb•st attatnahlP 
interua U!l~ and nulfterlc ct lterion that w1ll apply durinq the tE'rm of 
the vartanc:e or (2 J an int~:im nurner1c effluent cond1tiol'\ th&t tefletts 
th~ highest attainable cond1tion !or a ~pectftc permltteetsl dur1ng th~ 
terM of the varl4ft ce. Neither fll ~ot (2) Ahall result •n any low~rlnq 
of the currently atta~n@d water qual1ty, unles5 a tlme-lim~ted lo~er1nq 
o! water qual1ty ta necessary durinq the term of a variance for 
restoratton activities, consiste-nt w1.th Sec. 131.14(b} r2~ (Ul. 

As var•anc&s have be~n lmplemented to dat&, acme states and tr~be~ 
have not •dent1fied 11\ the v.trl&nce the tn.teti~ requirf!'tDents that shal! 
4pply f o r perm1tt1n9 purposes dur1nq tb~ tPrr. o f the var1ance. 
Spec1fying tbe tnterim requ1rements to b& met dur1nq the var1ance wtll 
pro v1de the leqal baais for perm1.t writers t o develop perntit luats 
that der1ve ft~ and co~ply w~th a wos. as requ1red by thE' permitttnQ 
requlat1ons at 40 CFR 122. 44(dl IVl.l ) tAl . 

A s chsc:us!led tn Sect1on tii.C, the EPA ~s proposinq a requlU'!Ment 
that a state 

[ [ Paqe 54534]] 

o r tr~be 4dopts the hiqbest &ttauu.hle uae closest t o th• 101 totl 12 1 

qoals ~hen 1t has demonstrated that the use $peclfled 1n CM~ sPct1o~ 
101 (a,) C2l or a subcate-qo ry o r such a use is not attainable based on 4 

UAA. l'he EPA is propo8U\CJ that 1 sun1lar requ.irert~ent apply ro varlanc:es 
such that lf states or tribes can deMonstrate that a l.lse spec1[1f'd 1n 
sec t 1on 101 ca.) C2) or subcateqory o f such a us~ 1s not atta1nable for 
the var1ance per1od, then the state or trtb~ tau&t adopt 4 ·lcfl.&Dc~ 

refle~ttnq tbe h1qhe4t attainable eor.dtt1on dur1n9 ~he ter~ o ! the 
var1ance. Such 4 r4!-qutrement ensures that fea.s1ble pr oqr•s~ w1ll be 
made towards tbe d~stqnated use and the cr1ter1on to protect that uS@ 
dUtlnq the p~tiod c( the vatt4Dce. 

Requ1r1nq that states and t:tbes establ1sh lfttertm requ.re-ents 
that apply for purposes of CWA sect1on 402 permittinr; and in 1a~u1nq 
cert1fic4t1ons under sect•on 401 of the Act, and that such requ1~ements 
reflect t~e hlqheAt atta1nabl~ c:ond1t1on dur1nq the var1an~e, cr~atea a 
fratneloi'otlc Cor variances to provide stat.@s a.nd tr1bes w1th tJ,.me to 
implement adaptiv~ manaqef'L\ttnt approaches that dr1ve proQtPss towards 
meettnq the desiqnated uae and criterion tn & transparent and 
accountable manner--a ltey envtronrnental benefit of a vartanc~. 'n\1s is 
eonststent w1th previous EPA s t atements 1n the EPA's WQS Naodbook and 
1998 ANPRM tbat d1seusa t he EPA's po~ntt.on r:eqa.rdinq th.P proqres~ to b• 
mad~ dur1nq the t~rm of the var1ance towards attain1ng the des1gnated 
~se and crlterlon.\25\ 

\2~ \ The EPA's 1994 WQS Handboolt stated that · · EP!'. has •ppr oved 
state adopted variances 1n the past and will continue to do eo 1f 
(hellipJr~ason&ble proqress lS bein9 ~ade toward meet1n~ th~ 
standards.'' The EPA'5 1998 ANPRM 1ndlcated that the EPA was 
conaldt!'tlnq rev1sinq lt $ re9ulatlons to tnclude a requtrement th~t 
betore a var1anee may he qranted thP applicant must include 
documentat1on t.hat · " lhellip ) reeaonable progress wtll be made toward 
meet1nq the underlylnq or o riqinal standard.t' The EPA dld no t 
propose a rev1s~d requlat1on at that tufte. 

A state's or tr~be•s deter~1nat1on or ~dentif1catton of the h.g~•5t 
attaln&ble tnter1m uae need not be eo~pl~x. A state or tr1be could 
slmply ~nclude th.e phra~e · ' varl.ance a!tec:ted'' ot · ' vatisnee 
modi!1ed,, to the current us~ d@~cr1.pt1on or the stat~ or tr1be could 
deacr1.be the interi~ use by id~nt1!y1.nq the parameoter 1nclud~d tn the 
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varlance, suc:h aa ··pH-limited'' us., a.s a way to prov1de transparency. 
States and tr1bes may find it appropr1ate t o adopt such · varlance 
modifled'' use~ a~ the h1qhest att&ln&ble 1nter•m uae, r4ther t~an 
adopt1nq an alternate use froJD the state ~r tttbe's c:utt@n. t use 
classLflc&tion syste~, as they m1qht be more likely to do 1f they were 
mak1n~ a permanent chan9e to a dealqn&ted use. To determ1ne the numer1c 
c riter1on that protect& the hiqhest &ttainabl~ 1nt~r1m use. a state ot 
tribe shall deter~tne the condlt1on that !s both feasible to atta1n and 
closest to the protect1on aftord~d by tbe des1qnat ed use and c:rlter11. 
A s t a tP's at trtbe"s deter~inatlon at the h1qb~st atta1nable condition 
and nu~er1c 1nt~r1~ requl~&Ments to apply d ur1nq a wa terbody var1ance 
should Inc lude cons1derat1on end eveluatioD of pollutant r educttocs 
fr om all contributing s ources. nus could 1DC"lude an e valuAti on o f th~ 
point s our{'e controls., pollutant JII.1 DieQ1:ation plans «nd NPS pollutant 
reduct• o~s that could be ach1~Ved i n tb~ water body . 

~atbet than identifyinq the h1qhest attainable interim use and 
lnter•~ nu~eti~ criterion, 1 atate or tr1be ~&y choose to spec1fy ln 
1ts var1ance that the appl1cable interim water quality standard shall 
be def1ned by A numer1c effluent eondition that reflects the ~lqhest 
atta1nable condition for a specific permltteelsl durln~ the t~rm of the 
var1ance. Adoptin9 4 nu~eric effluent co~dltion tha t reflects the 
h1qhest 4ttainable condition 1s reasonable because the resultin9 
tostt~lm coneentrat1on re!l~cta the h1qhest at t a1neb le 1nt.er1m uae and 
tnterim cr1t~r1on and, tb~refore, ':.he :tntet1• ftUI"lerlc effluPtlt 
condtti on i~ actinq as a surroqate for the 1nter1~ use and 1nt~r;m 
cr i teri on. If current etfluent qual1ty repte4ents the biqbest 
sttain4ble eond1t1on t or a spectflc peraittee(• J, then tt.l& would 
become the 1nt eru• reoqu1l'tttlteont durJ.Jl9 tb.e term of tb eo var1ance~ In 
s1tuations where 4 variance- addr~s3es a p ollutant ls) f or whlc h no 
!eastble wa&tewater treatment cpt1on can be ldeont i!ied, an 1nter1m 
nu~erle W4~er quality-baaed effluent eondltlon reflect1n9 the level$ 
cu rrently ach1evahle and a requirement to develop and 1mplement 1 
Pollutant Mlnlmlzation Proqra~ IPMPl \26\ to;ether would constlt~tP tbe 
hlqhest attatnahle effluent cond1t1on. 

\26\ A PMP is a s t r uctured process to reduce- loadinqs of a 
pollutant by identifyinq, preventtnq and reducinq loadlnqs, 
uaprov1ng proce.sses and ur.prov1nq wastewater treatJI\~Dt. 

1he tPA inv1tes commen t on 1ts proposal and on any other opt~o~s lt 
sho~ld conside: or on the 1nt~rpreot at1on~ expresaed 1~ thi e s~c t1an~ 

J. E~pltat:Lan Oate 
'I'll .. t:PA io propos•nq to •dd pauqraph <h >ll> <Iii> ot 40 CFR 131.14 

to requ1re th~t all vartance! must 1nclude an explr&tlon date and t~at 
variances must be as shor t as p oms1ble but e~plf~ no later than 10 
years aftet th~ date the state or tilbe adopt s the varianee, cons18t~nt 
Wlth Sec. 131.14 11>! 12!. 

Var1an~es ate: ttme-liln ... ted; therefor~, 1.n or-jeor to promote: 
cons1stency and c lar ity and to ~naure that variances are truly t~me­
llmlted, the EPA is propo5inq thet all vartances tnelude ~n exp liclt 
e :!'pltation date. Such e-xp1rat1oD date must be con siste-n t with the 
demonstratlon th.i t a variance 1s needed t or d. spec 1!1ed perJ.od o f tJ.llle 
based on one ot the fa c t o rs ident1fl.ed 1n proposed Sec. 131.14 tbJ r2 1,. 
must be as short aa po••ible, e nd c annot eM ceed 10 yeats. Establishinq 
an eX(llratlon date will ensur~ that the conditions o f & vatl.&nce will 
be tho· :1uc:rh1 ~: re-evaluated ahd .subj~ct to a publ1c .rev1e., on a reqular 
snd predictable b~si s to d~termin@ Ill wnether ~ond1tions have chanqed 
suc b that the deSlqRat~d use and er~terion are now &tt&lnable; 12l 
wheth~r new or additi onal 1ntarmat1on b•$ beco~e &V41lable to 1nd1c4te 
that the desi;nated use and criter1on at~ not at t ainable ir. the future 
f1.e., data or information supports a us~ ~hang4!/re!tnementl: or (Jl 
whether Ce&s:Lble proqre.ss l iS beinq rtade towa.rd tbe desiqott~ use and 
criter1on and that addi t1onal t111~ is needed to make Curt!'ler proqress 
( i . e.~ wbetb.er a variance 1\0V be rttnewedJ . 

'Tbe EPA b~lieves th&l up to 1<' years lti a retaonabl-. t1u ro~t 1on tc! • 
var 1an~e, as it tepreaents two 5-year NPDES perm1t ter~s and provides 
adequate opportunity to impl e~ent ~~•sate& t o make feasl~le proqrees. A 
max1mum of 10 year s ls also au!!1c1ent to retlect chan<J lnq 
c1rcumstances, 5ueh as th~ availab1lity of new econoM~c infot~at~on or 
af fordable treet~ent technolo9y that ~ay i~pa c t whether or no t 4 
var1ance is still warrant~d. 

The EPA inviteA comment on its ptopoAal and on any oth~r option:& ~t 

should con~ider or on the lnterpretat~ons e:.r:pressed 1n. thil!l sect1on. 
il. Detn.onstrating the Ne ed for a Vsrtance--Supportinq Documentation 

The £PA 1a propo s1nq to add paraqraph <bl !2l at 40 CF~ 131.14 to 
spec1~y that 1n order to document tbat a var1anc~ l& needed for uses 
spcc~:l ·~c: 1n Sf!C tlon 101 Ca J 121 or sub-coteqorieos o f such uses, tb~ 

state o r t r1b e must de~nstr4~e that at t &lninq the des1qnated use and 
cr1terion lS no~ feaaible durlnq th~ t&t~ o f the var1an~e be~ause or 
one o f th~ facto ra listed 1n Sec. 131.10{<)1 o r because actions 
necesasry to facil1tate restorat1on through darn removal or other 
s1qn~ficant wetland or strea~ reconflQuratlon a c tivitieS pre~lude 
atta1nment of the desiqnat~d use and criterion while the action~ are 
be1n9 1~l~mented. 

I (Paq" 5453511 

nte requlat1on at 40 CFR 131.10 1<) ) Jdentlfle.s thX fa ctors that ruy 
be used to demonstrate, th.rouqh o UAA, wneon a use specifl~d 1n !1ect1on 
101 (a ) (21 o f the Act, o t a aubcateqory of su~h a use, is \1Datta1nab l e. 
1be EPA's current pos1.t1on cand 1ts lonq3tandtng practicel is that one 
of theae same Sec. lll.lO iq) · "attainab1llty•• fact o ra must be used by 
stotes and t ribes to justl !y why and for bow lonq & var1ance ie 
necessary f o r uaea speci!ied in section 101U.l (21 or sub-C'&teoqories of 
such uaes. In developinQ tbi s propos~d requlatt on, the EPA consid~red 
other situations where a varl4A~~ ~ay be appropr i ate •nd t~e EPA 
concluded that th~ current Sec. 131.10(ql fac tors do not accol!Uil~dat~ 

situations whete a variance may be necessary to !ac1l1tate short-term 
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efforts to restore th~ natural phys ... cal featur@-s ( •• e., natural 
qeoJIIOrpholoqy) of a system. Specif1cally~ th11f 1s raeant t o addresa ttl~ 
sltuati o n when a t:un~-ll.t~1ted exceedance of a criter1on 1114ht btl' 
expecte-d Wh1le effo rts for dam removal or s1qnif1cant wethnds or 
strea~ recooflqUt4ll o n/restoration efforts are underway tn facilitate 
rest or&tl Of\ o f tb.e natural physical features of a water b ody. nte 
proposed new fact o r 1s intended oDly to cover tb@- leonqth of t.rw~e 

neces•ary to remove the d&Jn or the lenqth of tine 1n winch stream 
restol'&llon &C::tlV'lties are actively on-qoinq. Althouc;h .such 1 vatl&nce 
ca1qht not duectly lrapact a NPDts perm1ttee, 1t may be neces!arv t o 
all ow stat~a aod trtbea to cettlfy that any federal llcen~~ or per~Lt 
that aay ceault 1n the dl~Ch4tq~ of pollutent5 tn state/tribal 
1Urtadtctton will stlll meet thetr stat~/trihal WQ5, under CWA eeetton 
~ 0 1. 

In determln~og whether or not to grant ~ vari~ncP. for us~s 
spec1!1ed tn sectton 101(4) (2) and 5ub-ca.teqor1rs ot !!Ucb uses rand 
subsequently sub~lt s~ch a varta~ce to the EtA tor r~viPW and 
approval!, tbe state cr trtbe must cons1dei and evaluate whether the 
ava1lable tn!orm11tion supports a eonclu..sl.an that the des1;nated uoeo .tnd 
cr1ter1a are not feasible to attain durlng the variance period b.t3~d on 
ontt of the !actors li•ted 1n Sec. 131 4 14(b) (2). 

A factor that ha8 been eo:t~:noraly used to delnonstrate the need for a 
dtscharqe: spec:iftc var1ance ill Sec. 131.10tq) (Ei), wtu c h provi des that 
a state or tr1be- may remove a desi~n&ted u.tte if · · [e)outro l s tftore 
!ltttnqent than thoae requ1red by sections 301 Cbl and 30E of tbe Act 
would result 1D a~bstant1al ana wide.sptf'ad economtc and soc1al 
unpact.'' "nllt lntericn &conoJa.lC Guidance for Water Ouallty St andard .. , 
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publ1shed Harcb 11J9!) (see h.-tp:rt .. ;;,tPr.Pl~··· ·r· · ·:t.~·t : r··!",,~··'"JIOI:"t•'' · ,,,1,, 1-Jo•t'" - \":lt:.=-1 . -• J prov~dr!l qu~dance on tbe typea of 1nformat1on 
that 1 state or tribe should coas1det evsluatl.tlq and inch:dc tn • ts 
re-cord to !lupport a vartance based on Sec. lJt.lO(q) IEl . \ 2 7\ 

\27 \ The Sec . 13Ll0 (q l (EJ analy11is would include costs o f 
point aource controls and the 1~acts on the surroundinq co~un1ty . 

The state's or trl.be's record Cor qranting a var i a.ne f' based on 
" RllrthU\ caused cond1.t1ons o r sources of pollut1 on prevent the 

At tatnment o f tbe uae and cannot be remedied or would cauae ~or~ 
env1ronmental damaqe t o correct than to lee.ve in place-• • \28\ ~r~ay 

include, but no t be l1.,1ted to, c-~n$lderatton 11nd ~v4luat1 on o! the 
followinq types of available- tn!or.-.4tlon: 

\29\ As J!'ot.::C111ct! ln Sec. 13Ll0(gl (3} and c:roas-reteten ced .n 
Sec, 131. 14 11, I 121 1> 1 • 

Monltorlnq data to determtne tb~ current ambient 
condltlODI. 

Oata/m.tpa ahow~ng the qeoqraph1eal extent of the pr oblem. 
Enqtneering atudies and litersture ot tbe relevant 

remed1at1 on alternatives and best ~t~sn1g:em.ent pr5Ctlces tbttt could be 
lmp.Lemented and documentation that none of the- alt~rnat~ves or 
pr.tct l ces, 1! hrtplernented, would result in attatntnq tbe d1U1qnated 111e 
and er1t~r1a withlD the variance tllnefra.me. 

re~<:ttpt.~Or. , Wlth ~U;Jpc-rti:t~ inform.a.tlOn. from the 
sclent 1f1c JJterature, c: the environmental 1•pacts assoe .ated Wl.th th~ 
remedtal a lternetives and an ana l ysis o! wba t could be> done .1.n an 
eft.Vir onltle-ntally sa!e tr.anner. Sucb ao analysis would faci lttate a 
determtnatton o! whether the h.ut~~an caused conditton or sourc:e o f 
p ollut1011 would C4Q'~ caore envtronmental h•rm t o remedy tban to .Leave 
1n pla ce. 

ModeL.nq data show1nq t.he a.ssoc ... ated pollutant reduet1 ons 
achleVable Wlthin the t1metrame of the variance cotnpared t o reduct ... ons. 
needed to acbieve the de&lqnated use and criter1a. 

A ve.rtance sbould be a transparPnt ~~cha:t:.!'l.~ that tll owa a sttt~, 

trlbte o t dl•charger a defined pei1od of time to conduct any nec:essaty 
studte-s so looq •s the stste or tribe de~oosttAtes the ne~d for the 
var1ance in accordance wtth the tegulat1ons and the state or tribe 
re-ta1ns tbe <lppllc :~blc critetia for all other pollutan.t5. The !:PA 
co%1\tloftly =~·ee1v~s questions abo\lt \ihether y...:rrr.1t compl1anc:e schedule' 
can be t.lSed for th15 pu.rpos~. E'entat camp lio..l:jce schedules n~ay only be­
used in siluatl.ons wher~ tim~ 13 ne~ded fo t • perm1ttee to co~e tnt o 
compltance with the WQBEL in the permit, not to provld@ time to addreee 
uncerta1nty reqard1nq the epproprietenes5 ar attainability o! the was. 

The tPA in.vltes comment on it3 propomal and on any o ther opt1o ns 1t 
should cons1der or on th~ 1nterpretations expre3sed 1n th1• seetlon . 
111. Ide-nti!y1nq and DocutRf!'nt1nq the Controla for Other Sources Rtelated 
t o the Pollutant 1st and Locatlon(a) Specified ln a Waterhody Variaac e 
That Could B~ Implemented 

'The EPA 1a p~.Jpo3inq to add paragraph rb.l31 at Sec. 131.14 t o 
spec 1 fy that, 1n 1C::.l1 tioo to th~ other requ1 reaents under 131.14 cb J • 
for a water body varl•nee tone not luaited t o a. speci f1c diseharqer o r 
disch.uqers•, 4 state or trlb~ must 1nclude an 1dentification and 
doeumenta.t 1on of any eost-~ffect1.ve and reasonable BKPs f o r noDpoint 
~our ce& related to the pollutant(&) and loeation (s l sp~etf1ed in the 
varlance that could be l~plemented wat~r body wide to make progress 
towards st t a1ninq the destqnat.ed use and c::rtterion. A atate o r trlbe 
m~st provide public nottc e and comment for any such d ocumentattoo . 

B~cause otbet s ources o f pollutJ.on lc . q. •• nonpoint eource>l) can 
t\ave a stqnific aot b~artnq on wbethei the d€'~~~9n.itto us~ and associated 
c riterion f o r the ent1re water body ate attainable-, it ts es•ent1al f o r 
states and tribes to cons1der and provide informatio n t o the publt c 
reqardinq the- impact that controlling oth~I sourc es throuqh appltcat ... o n 
o l coat-efCective and reasonable BMPs could have on water qualtty 
befor e qrant109 a ~aterbody varlaD~ P. Doing 80 could 1nform the stat~'s 
or tr1be's aaaeaa~ent of what tDt~(im aetion~ may be needed to ~&kf' 
!eaatble proQress t owards ettainin9 the des1qnated use and er1terion 
related to t~e pollutant Ia) and location(&) specified 1n the variance, 
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~s w~ll &s what the hlqheat a ttalnable ~oterl~ desi9nated use and 
ct1ter1on may be and tor how lonq they ~4y be needed. 

A suru. l£r re-qu1rement l.S sat out in the WQS reQulat1on at Sec:. 
131.10(dl ~r.d t hl ( 21 whlC:h specifies that a use )S deemed attatnabJe 
and cannot be reMOved 1! tt ean be aebieved by tbe u~po•tt1on o f / 
unpleJfteontlnq effluent l1m1ts require-d under !18Ctlons lOl l b ) end 306 o f 
the J\.C"t as well as cost-e!fect.tve and real'lonablo best raet\a.qement 
pract1ees for nonpo1nt !!iOUfC'f' control. tbe £PA' & current poslt 1on •• 
that before reJaoVl.nQ a deslqr.ated use states aod trJ.be~ m.tJst first 
evaluate the impact th&t p~tnt and nonpo1nt source control8 ~1qht hav~ 
on wat~t quality. When conduc t tnq such an ev•luation, states t~d tr1bes 
should cons1der the uapacts from 

I (Paqe S4H6 ) I 

.a.mpleJI'lentl.nq any \ 29\ coat-effec:tlve and tC!'asonable BHPs for nonpo1nt 
source contr ols water body w1de. In ~ltuati ona where 1t c'~ be 
demonst.t4ted that a use 1s precluded by non-anthropogenic 5tre••ors 
le.q., h1qh levels of a ntturally occurr1n9 ~etal 1n a surfsce wat~r 

body!, the £~A does not C!'~pect states and tribes to evaluate nonpo1nt 
source controls, as controllinq nonpotnt. •ourcea would not lead t o 
.sttoltnment. 

\29\ •• ~., not )Ust thote that may already be requ1red by stat~ 
requlat :~oons. 

The EPA• s ;.'roposf'C requ ... rement for wa tetbody var1snces dtft'ers ftolll. 
those appl ictthl.; to desiqnated uses because vertances are time-bunted 
.snd tante-t.e-d aerv:a.nq as a tool to fac."illt&te pro<Jti!'S5 toward the 
d~s1qnated uae and crl teorton.. It 1s unnecessary to tequire state-s and 
t rtb~s to aemonst rate that the desiqnated use and critetlA ar~ 
uAatt&insble even 1 ( co~t e~fective and reasonable BMPa wer~ 
1mplemented, a~ 15 requ1.red when revt:!ling a desi9nated use, heeause 
v~ri~nces do not · p~rmanently'' downqrade the des1qn~t~d u&e hut 
establtsh a re9ul!tory mechaniam by wh~ch feasible proqress w1ll be 
made dur~nQ th~ term of the variance. Instead, a r~qu1rement to 
!dent1!y and document cost-etfec t~ve and reasonable BMPs for other 
sources wt ll aaa1st stat4!!1s and tr1bes tn Ldentlf)·lniJ the a~t ion5 the~· 

may need t o imple-.ent t o meet thelt tntetlJ\ requt rewents 4& well as to 
raate teas1ble proqress towards atta1ninq the dea1qnated use and 
c riterion. 

The EPA 1nv1tea corranent oe ,;.ta ptopoaal and on any oth er opt;.on3 1t 
should cons1de-r or on the lnterpretatlons expressed 1n th1a sectlon, 
~ . Part 3--baplementu~q Varu.nces 

Th~ EPA 1s propos1ng to add paraqraph (cl at 40 CFR 131.14 
speclfylnQ that variances s~rve as the basts o f a WQ8£L included .n a 
NPDES pertllt f o t the period t he var1ance lS 1ft effect. Any aet1'V1 t1es 
requ1red to i&ple~ent the var1ance sball be lDcluded aa cond1tloft& at 
the NPDES perm1 t. for tb~ peunttee l• ) sUb )e c t t o the vatl&!lce. 

When variantes ar~ 4dopted and approv~d. they serve as the bas~• of 
a WOB£L 1ftcluded 111 a NPOES permit durin~ the vatiance pet:iod. Howev~z:, 

any speci!1c aet1on5 that will be necesaary tor the dlscnarqei t o 
ltn.pl@orrtent the vartaftc~ and r114Jce sucb f~&stble pro9ress are typlCally •t 
the d1scret10n of the per~lttinq authority. Th~te!ore, in Sec. 
1:H.l4{cl, thf' EPA is proposlnq requlatory lanqueqe similar to Sec. 
1J1.34(c l aud Sec. 13L40 (c l l1nlttnq the requtre!'lenta of varlaDces to 
the NPDES perauttinq process, spec1iically 40 CFR 12Z.44 (dl O J (Vlll i iAI 
that rf'qu1rea the pet~lttinq authority t o establi•h ll~1 tattons th•t 
derive troWI and comply with the app11cabl~ WQS . 1be EPA believes the 
proposed requlctory requ ir e~~nt Wlll ensure proper •~countablllty wh~n 
l.mplementinq va,iances. 'Ehe proposed prov1s1on r~Clects the provi!uons 
ln the · ·wa.ter Qual1ty Guldanc e !or the Great takee System'' 140 CFR 
part 1 32, Appendi;x; F, Procedure 21 • 

The &PA. 1nvites comment on l.ts proposal and on any other opt.a.ons ... t 
should considt:I o r on the 1nterpret.at1ons expressed 1n thia seetl.on. 
d. Part 4--Bo~ To Renew a Vartanct: 

Th" EP.\ Is proposlnq to add paragraph (dl 6l 40 CFR 131.14 t o 
specify tha t to obtain tht: EPA's approva l of a variance ren~wal, the 
st.tte or t tlbe must meet the requirements of Sec. 131.14 and prov1de 
approprl.tte docu&n.en.tation ot tbe steps taken to 11\eet tbe requ i rements 
of the previous varlance. Renewal ot the var1ance may be d1sapproved 1! 
the appl1eant dtd nat comply Wlth th~ conditions ot the or1q1nal 
varl.ance, or otherwise does not ~eet the requirements of this &ect,on. 
f'or renewal o r a waterbody var1ance, tbe state or tr1be m.u11t also 
1nclude documentation of whether and to what extent eost-effectLVe end 
re&sonab l e BHPs have been lrnplernf'nted to addresa the poll\1t41\t est 
sub ] f'Ct t o thP vtriance and the water qual1ty proqresa achiev~d ~u(in<J 
the variar1ce per1od. 

Al thouqh the EPA ia propoa1n9 to esta.bl ... eh a maximum s:a.nqle 
variance t~rm of no ~or~ tban 10 years, 1t recoqu1tes th8t there ~4Y b~ 
c~tcumstancrs 1n Wblch a renewal o! a var1ance is both nece•sary and 
approptl&te . As th@ EPA's 1999 ANPRM ~~ticulates, VAt1ances ere WQS and 
should br continued or extended only ~here the initial cand1tion5 for 
qrant1nq tbe var i ance sti l l apply.\30\ If a variance term will expire­
and the applicant complied Wlth the condit1ona of the oriqinal ver1ance 

l e~g. , fea.sible proqr~ss has been r.ade) , but the des1Qnated use and 
c riteiion rema1n unetta1nable, then renewal o! a variance may be 4n 
appiopriate option !or the state or tribe to con•ider. 

\30\ 63 FR 367~9. 

The EPA 1a providinq an add1tlonal require~ent for waterbody 
vartancea beeause both point and nonpo1nt aoUlCea are (OntribQtinq to 
the W4t4!'t quality ~hallenc;es. The state or tribe m.uat document whether 
and to wha t eKtent BMPs bave been 1mple~C!'nted and tbe wAter quality 
progress a c h1eved during the var1ance p~riod. 
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This proposed regulat 1on ~xpl~citly prov1des that the EFA ma~ 
d£sapprove ~ r~newal of the V4tlance lf the applleant did not eo~plJ 
wltn th~ cond1t1ons of the oriq1nal var1ance, or otherwise does not 
meet the requ1rements of See. 1Jl.14. The EPA recoqnize~ tnat 
cttcu~st4~ces out of the permittee, state's or tr 1be's co~tr ol may 
1mpact the ability to me~t the speclfic condi tlons and requtrements o t 
the variance~ even 1! all requited 4Ctions t o l~ple~~nt th~ var1an t e 
were co~pleted, The ptoposed requlatory l~nguage allow~ the ~PA to 
conslder these factoi.!!!I when determlning whether to grant a was '\J'Iliillnce 
renellllal. If the EPA dls.approves the var1ance renewal, then the state or 
tr1.be must 1mplement 1ts water quality program to meet the applicable 
des1qnated ~se and as~o~1ated ~t1teri6 or ~anduet 4 UAA ta )ust1fy a 
rev1sion t o the designated use and as5aciated cri t eria. 

The EPA inv1tes comment on its proposal and an &ny other: apt.1ons ... t 
should cons1der or on the 1nterpretationa expressed 1n th1a sect1on, 
e. Part 5--Varlances tor the EPA-Promulgated Desiqn!ted Uses 

The EPA is propos1nq to delete detailed variance procedures 
promulq~ted by the EPA 1n ( 0 CFR 131.34!c) and 131.40(cl And replace 
them with lsnqueqe specifytnq tnat the appropri~te Req~a~al 
Adtnuustratots may grant varisnce5 from the EPA-promulgated requlat.~.o-ns 
for Kansas and Puerto Rico eons1stent with this proposed requirements 
at Sec, 131.14. 

The EPA p romulgated varlance proc~dur~s that the Req~ onal 
Administrator could use t o 9rant varianees from the sp~c1f1c WQS the 
EPA pro~ulqated for Kansas and Puerto Rico 1n Sec. 131.3( and 131.40. 
1h1s proposal :eflects the most eff1eient and trmnsparent appro~ch to 
~n~ure that vartances ~ranted by the Reqional Admlnis~r&tat tot t~~ 
f~derally promulqated standards 1n Kans&5 and Puerto R1co meet tne aame 
tPqulrements as the rest of the Unit~d St&tes qn~e the EPA f i ~allz e~ 

the nat1 onslly appltcable rev1s1ons to 40 CFR part 131. 
ThP EPA inVlt@os Cafl'lr!'l@nt on 1ts propo sal and on any othet opt4onl'! 1t 

should cons1der or on the Interpretations expressed in thls section. 

G. Prov~sions Author l zin~ the Use of Permit-Based Complisnce Schedule 

I. The EPA Proposal 
The- EPA is propos1nQ to add a new r@-Qul.atory p ro·: 1 :::.1or. at Sec . 

131.1!5 to bP ccnst s tent w1t h th.@ dec isiQD of the ;: p;. Admtnlstrator .~.n 

ln the Matter of Star-

[[Paqe 54S31]] 

K1St Cotibe, Ine. (!HO NL 324290 (EPA I , !990 EPA App, LUIS 45, ) EAO 
112 (April 16 1 19901). 'Ibts prov1s1on would clartfy that s perraittinq 
~uthotlty m~y only 1ssue eo~plts~ce ~ ~hedul~~ !or WQBEL~ tn NfPES 
perm1ts 1f the state or tr1be has authortzed 1sauanee of such 
c ampltAnce schedules pursuant to state or trtbal law in 1ts w!ter 
qu.al1ty st~ndards or itnplementln.q tequlatH>1!.s. Any s1.1 ~h c:;otn:plianc~ 

schedule author1z1nq provi5lon 1s a WOS subject to th~ EPA's r~v1ew ~nd 
approval. tbe propo~~d prav~slon ~ould al&o clatl!y that 1ndiv1dual 
campll&nce schedulea 1ssued pulausnt to such auth.or1!1ng proVlS1an9 are 
not themselves WQS but must be consistent With. CWA section ~D2!11l, the 
state's or tr1be's EfAwapproved co~pllsnee seh~dule authotitl~q 
prov1sion, and the requ1rements of 40 CF~ 12Z.2 and 12Z.41 , 
2. P:atton6le for Revision 

CWA sec tion S.O:n17) def1.nes ··schedule of compl~ance" to tnean ·~ 

s ~h~dul~ o! r~~~dial measures includtnq an enforceable sequen~e of 
a~t1ons or operat1ons lesd1n9 to compl1ance w1th an effluent 
l1m1tation, ot her limitation, prohibition, or st&ndard.t' The ErAts 
NPOES requlation at 40 CFR 122.2 defines a s~hedule of ~o~plla~~@o as 
··a sehedule of remedial rnea•ures Included in a perm1t 1 t 1ncludinq an 
enforceable s~qu~nce of 1nter1~ requ1r~m~nts • •. leadinq to 
compli.ance with the C'HA !lnd requlations.tt Section 301tbl t1) (C') of the 
Ac t spe~lfleS that there shall be a~h.teved · · ... not later than July 
1, 1977, any more str1nqent luni t&tlon, 1ncludin9 those neees~ary to 
meet WOSr treatment standards, or sehedules of compl1ance, establtsbed 
pursuant to any Stat~ lew or r~qul&tlons tu~der •uthotity pteservect by 
sect1on 1310 of thl5 tltle) or any other Federal law or requ1stion, or 
required to lmpl ~mPnt any !ppl~cabl~ wat~r quality ~tandard est~blished 
pursuant t o l tll~ ehapter.'' 

In, In the M!ltter of Star-K.f.st Caribe~ tnc., the EPA Adnunistr.ator 
tln ~n appeal of an EPA .. issued NPOES pettnltl :lnterpreted cHA 
.J01{b) Ill (Ct to mean that 11; 11.!ter July 1, 1977, peorm1ts must require 
unmediate compliance Wlth ll.e •• PUL)' not cont4ln ct'H'Ilpliart~~ !ltt\edulas 
fori effluent lim1tat1ons base-d on HQS a dop l cd before July 1, 19~7, and 
t2J perm1t eol'I\Plian~f' s chedul@$ ar~ allo•..:c d for &ffluent limitattons 
based on WQS .J.:jopcE.":i after tha t date only if the state or tribe has 
cl@3:fl)" lnd ic., l !::•d in 1ts WQS or implementing regulat1ons that it 
lntend~ t o allow them (l.e., tbe state's or trlbe's was or l~le~entinq 
requlat~ons must conta1n a provtsion authori~1ng the use a f perm1tw 
based co~pllaDc~ scheduleB), Tb~ latter requ~rement ensures tbat a 
permlt lnClUdinq SUCh a compliance &cbedule Stlll meets WaS purSUant to 
CNA :sect lon 30 1 (bl (1 I (C J. 

Th@ EPA's current was requl&t• on ts Sllen~ reqard1nq co~pli!lnce 
schedule~ 4nd eompliance sch~dule authoriz1nq proviaions. As a result, 
despite Star-Kist, tb.e EPA i~ concern~d that state/trlb&l permitt1nq 
author1t i es may be 1nc t ud1~ g compl1ance schedules in per~1ts, thus 
dPlA)'lnq compl1anee witb a i'lQS - brl ~ ed WQBEL, even thouqh the- state/tr.~.be 

may no t nave authoriz~d the use o! such compliance scbedul~s in lts WQS 
or: 1~ple~~nt~nq regulations. 

Conststent with tb.~ Ster-~lst d~claton. a atate o~ tr ~he has the 
d.1seretlon to 1nelude A compl1an~e schedule author1zing prov1s1oo in 
1tS was or ·~ple~entinq requlations. Such & ptOVlsion may &lao be 
codifled 1n a state or tr1be's NPDES regulations. However, teqardless 
of wbPte 1t appears, a compi1ance achedule authorlzlnq praviaion 
adopted pursuant t o stAt~ or tt1hal law is c a nstdered a WQS BUbJeCt to 
th.e EPA~s approval under CWA aection 303(c) !3). Althouqh • colT\pllan~~ 
schedule suthorl~inq provtslon does nat d~s=rihe the desired condition 
or level of protecti on of a water body in exactly th~ ~b~@o ~ay as a 
de~lqnated use or water qual1ty criteria, it expresses the state's or 
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tr1be's lntent to allow ~ delay 1n ~eet•n~ the dPs 4 red candlt.on. 
Compl1ance ~~hedule autborizln9 provisions allow the permltt1n9 
4Uthorlty to pxovide a permittee addit1onal t1me to comply Wlth 4 WQBEL 
that der1ves ftam and to~pl1es with the appllc4ble Mas beyond th~ dat~ 
of per~lt 18auance, which ia the date upon w~1ch a perm~ttee i~ 
otherw~s~ requ1red to comply k~th lt~ WQSEL. In addit~on, as 
&ttlculated 1n the St6r-Kiat decia1on, states and tr1bes may only allow 
this delay lf the appltc:&ble WQS 18 new OI IflVlSf!d, after July 1, 1917. 

When st4te~ and ttlhes author1ze the use af compl1ance schedules 1n 
their WQS or lmplementlnq requllt1ans, they ensure that WQBELs .!ubject 
to oippropru.tely 1ssued eampliallc@ ~c::)u~dul~s at~ · "fuUy c'-'n='l..&tent 
Wlth, &nd therefore ·~eet,• the r~qu1rements of th~ Stat~ or tr1bal 
wa.t~r qualJ.ty standsrd, as contemplat~d by [CWAJ 30l(bl (ll fCJ.'' St•r­
l<lst a.t 1"75. Once approved pursuant to CWA 301(e) f3l. the corn.pl ... atH'e 
schedule author~zln~ prov1s~on itself becomes part of the appllcable 
WQS; therefore, any delay •n co~pl1a11c~ klth a WQBEL pursuant to th~t 
pet~lt ea~pl~ance schedul~ would he c::onsist~nt w1th stat~/tribal WQS. A 
complia-nce schedule, &.:J dfl'ftned hy !U'IIct:~,on ~02(17} of tbP Act, th&t l& 

9rsnted pursuant t.o e state's or tribe's 1pproved eom.pli!lnce schedll.le­
oluthorizlnq proVl5ion is, on the other band, a permitting tool and LS 

not lt!l@ll! eoostde.r~d a WQS. 'lhe £PA has implemented sectlon 502117) of 
the ~ct 1n the context o! the NfDES permlttlnq proqram at 40 CFR 112.2 
and 122.47. Any camplu.nee eehedule, itself, raust h~ can:~astPnt "'lth 
tbese prOVlSiOD8. 

The- EPA inv1tes comments on th.e proposed addition of Sec. 131.1";). 
Th~ EPA also ioV1tes eo~ent on any ot~er opt1ons it should consider or 
on the interpretations expressed 1n this section. 

H. Other ChanCJes 

1. The EPA Proposa 1 
In th.~ course o! developinq th£s proposal, the EPA identif£~d 

sevfl'rsl spelllnq ~1St4ke$~ qr&mm4tle8l errors and/or 1~~ons1StPnc~es~ 
1nd 1nco:r~ct c~tatlons in (0 CFR part 131, as well as th~ nPed t o l 
var1ous eonfor~~nq edlts (e.q., ptoVlSlans thst need to he re-numbered 
or re-lettered ba5~d on a requlatory addtt.ton or delet1on outl1ned an 
th.ts propo:s.ll). ~e EPA 1:111 pl'opo!Hn~ th~ follm.,lnq c::hAnqe~: 

$ec. 131.2: Chanqe · · ••• necessary to protect the 
uses" to ..... that protect th.e dea1qnated uses" (consistency w .. th 
tPU11noloqy 1n SeC". 131.111. 

Sec. l31.3(hl: Ch&nq~ "tech.noloqy-bases 11 to 
"tcc hr.? :ogy- t' a.::>cd'' l.spelllrtcJ tni~tek:e~. 

Sec. ~Jl. 31Jl: Delete "the 'trust 'I'err.o~.tory of the 
Pac .. flc Islands.•• \31\ Insert the word. · "therr 1n front of water 
qual1ty standards program.'' \ 9'l"llnmatie&l clarlfl-caticn). 

\31\ ''11le tru5t 'I'err.a.tory of the Pac.~,flc Islands'' becarrte the 
··commonw@alth of the Northern Mariana Isl&nd~~~ 1n 1986 via 
fresldential Proclamatl..on. See t:!tr:l/·~.l:t"~ld.er:\ . :~·.t .P•l•lw:-'.r.·ln .r!.l'.'l-l'j \;o.. ...... \x:.· ••. r!OAXL~:. 

Sec. lll.~(al (ll: Chanqe •· •.. has adopted water uses 1
' 

to · · ha.& adoptPd des19nat@d water uses'' lqxsmmstlclll 
clar ... !1ca.tionJ. 

Sec. l3l.S(a/ (2l: Insert ·- •.. based on sound 
sc£eDtlflc t4tl()nale" !cansisteney with lanqo:naqe 1n. SPc, 13'l.llJ. 

Sec. 13l.IO(jl: Insert ··and Sec. 131.10(q) 1 
T beforP th~ 

word · "when@ver•• (c;an.SlStfl'nr;:y Wlth. propaged revlS£ons to Sec. 
!31.10 lq) 1. 

Sec. 131.l()(J l (2): Insert --. to remove & subcsteqo£y of 
such a use,'' after the fust l.nstanee of · · ••• :spec1f.~oed 1n sec=tion 
lOl(s) (21 of the Act'' (leqal c:larif1cation that a UAA 1s also tPqu:~.red 
when relTioVlnCJ a sub~&teqory t'J( a use spec:::ifl.ed Lfl se~tl.on 101 (s l (21 of 
the Act without adopt~nq another use in 1ts place). 

1 [Paqe 5453811 

Sec. 1.3l.lllalf2): Change reference from ''40 CFR part 
J5'' to · '40 CFR part 130'' to reflect the eorre~t Cltatlon. 

Sec. 131.11(bl: Ital•eU:e ··ronn ot erJ.teri.t'' 
tconsiste-nc:::y with formattl..nq ~n Sec:. 131.1llal l. 

s~c. 131.12(&] (2]: Insert "'th.e protf!letlon &nd" into the 
phrase propaqat~on of fl..sh, ~hellf1sh and w1ldlife'' to be consistent 
w1th CWA 101 (&I (.21 and the rest of the WQS re9ulation olt part Ill. 
Chanqe ··assure'' to ··ensure', lgr11uunaticel clarification I. 

Sec. 13I.20(bl: Change ·"hold a publie hearing'" t o 
'"hold publlc: b@l4tlnq~'' and add ··ol' r~viaiftq'' afte-t ··rev .. ew .... n'J'~ 
(ccnslstency with CNA 3031cl and s~c. 131.20(al l. Ins@lrt ""£PA's" £n 
front o! ··public partlClpatlon requlat1cn'' (cl&r.i.fleatlon that 40 CFR 
part 2~ 1~ tbe EPA's regulat1onl. Delete the phrase "'EPA'~ wat~l' 

qusl1ty manaqem.ent regul&tlon (40 CFP: 130.3Cb} (6)) •• lnonexlstent 
c1tat1onl. 

The EPA invit~s comments on the propo!le>d smendm~nts described 
~hove. The EPA also inVItes comment on any other opt1ons lt 5hould 
cons1der or an the lftterpretations e~pressed 1~ this se~tlon. 

IV. Mhen doe& th .. s act1on takfl' effect7 

Ca~~nts on th£8 proposed rulemak£nq muat be rece£ved on or before 
December .3, 2013. Should this proposed tule~aklnq he !ln4li~edl th~ 

effective date w1ll likely be 60 days after date of pl!hl l c J.t::i :m of th~ 
f1nal Iule in the Fedf!IJ:&1 Req:~..stfl'r. Fol' JU':hei'-1 : 0\lie'"' purposes, the 
effe~t1ve date w111 likely be 60 days after date of publie~tion of the 
f1nal rule 1n the Fede~:al Reqiate.r. 

The EPA .15 ptO).l •'>S~-r. q to requ1re states and tribes to tne-et th~ 

r~qu1rem~nts c: the final rule on tbe e!fect1ve date of the final rule. 
rhe EPA's expectation is that, where & new or revised t~quireMent 
necessitates a chanqe to state or tribal WQS, ~ueh chAnqes w111 oecur 
w1thin the ~ext triennial r~view that the state or t~ibe Initiates 

http://www .gpo .gov /fdsys/pkg/FR-2013 -09-04/html/20 13-21140 .htm 
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~ftet th~ EPA's publ~c4t.oh o{ the final rule. 
The EPA 1nvite1 commenta on the proposed effectaV~Pc dates .. 'Ttl~ Ef'A 

&l~o inv1tes comment on any other opt1ons 1t should constder or on the 
U\tetpret&tlot\1 e~tpcea.sed 1n th1s IUtction. 

V. tconollhC Impacts on State 4r1d Tc1bal NOS Proqrams 

lhe EPA evaluated tbe potent.al .ncrementa.l adeh.nistrative burdens 
and costs tbat may be aaaoc1ated Wltb thi.s propo:u.l. lncrcemental burden 
And costs are thote above and beyond the burden and costs as•octated 
wt tb 1mplezr~entat1on of current WOS requh.tt ons. Because thts propc-sal 
wtll not establish any t~q~1re~ents directly app licable to regulated 
entities, thf' focus of the> £PA's economic: analys1s lS to e .st JMtte- thr 
potential administrat1ve burden and co~tA to stat~~ ttib& l, •nd 
tettltor1al 9overnrn.ents, and the EPA. 1be EPA's e~onomic ana.lys .. t .. s 
documented lf'l. Eeon om1c Ana l ys1.5 for the Water Cual i.ty St41'\dards 
Regulatory Cl&rlflcat• ons (Proposed Rulet and can be found 1n thr 
docket ! or this proposal. 

The EPA assessed the potent•al :tncr~ll'l~ntal burden and costs 
associated with this proposed requlation IIPVl!ian.s by first ident.fy!nq 
tho&~ elements or the proposed reV18lans tRat may l~p a~~ 1ncr emental 
burdet\IS .tnd costs. Thr E.PA est1mated the 1ncremental numher of l<~bor 

hours potentially required by states and tr1hes to co~ply with those 
elements of the proposed requl&t10ns, and then esti~at~d t he costs 
associated Wlth tbose addttional labor hours. The EPA 1dent1t1ed four 
areas where incr~mental butdt!J\S and eosts ll!.ay be antlcip.t.te>d: '11 One­
tt~e burden and costs assoctated w1th state and tribal rulem~tinq 
activttl.e5 because states and t:1hes may need to adopt new or revtsed 
provistons into thelr WCS, 121 annual costs aa•ocu.ted wtth d~•icra:utJ.nq 
uses be cause- 1denti!y1nq the hlqb.est attaln&ble- U!IIIP when pert'orm1nq a 
UAA may requ1re add1 t1onal labor bouts. (3) 4CDu4l costa aseoeiated 
wttb ant1de-9radati on ucple~nentat1on 1nclud1nq revle...,inq a qreater 
nurt.ber and raore CO[Ipl ex antideqradat.1on requetts~ and (4 ) annuttl costs 
associated Wlth add1t1onal development and doc:ur.teo.tat1on of Y4rlance­
te-quests. In addltion to the proposed requ!rraents 1ncluded 1n lhi• 
proposal, tbe EPA 1• constdertaq and request1n9 ecnt. .. ~nt on wh~ther the 
EPA shou ld 1nelade a r~Pqulrement tb4t ant1deqradat1o1'1 Utplement&tlon 
methods be tormally adopted &A wo~ and tbQ& subject to the EPA'~ revl•W 
and Approval o r dieapptoval. lncrem~ntal hurdrn and cost s were 
e:!tlmated tor all ~0 states. the D16tr1ct of Columtua, !I terrltor1P.S, 
and the 39 lndian tr1bes author1zed to adminl3ter a WQS proqra~ w1 th 
NOS approved by tbe EPA. 

£st1matet of thr 1ft c teme~tal a~1n.str4tlV~ burden and costs to 
state and ttlbal QOV~rn~~nts associated with thls pr opos•l w~t h out th• 
requlre~~~t to adopt antld~qradatio~ l~pl~M~ntatl an ~~thod& as W05 are 
StUM\&tized 1n the ! ol low1nq t11ble: 
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Sumzn.ary of In cremental Ad.min.isttative Burden 4fld Costs to State and Tr.~.hal Governments Assoc~ated N'l th 1'1hs Ptoposal Wlthout the Requ .. rei!Ie 
Ant1deqradat1r.n I~ple~entation Methods as WQS 

Provls.on 
Burden (houral 

Rulefll&kinCJ Act1v1tJ.~.s.................. ••• • • • • • • • • • • •• • • • 9, ~00-47,1)00 
Oes1qn a ted Usee. •••••••••••••••.•••••••••••••••••••••••••• 
A.nt1de-Qradat1on \;:\ ............................ ........ .. . 
Var1an.c:es .•••...•••• •...••..............•••••••••••. ••••• 
~~ 1 ' J:j• , ~l:ii:i~ :.Jt.-:suu~CL.; .... L~....;;_:~~ .. H. ....... ~....:...,:.... .:. u ~ ; .J ~~ u· . · oo ru ~ 

llat1onal To tal....................................... 9~!>00-4 7~!t00 

·-
1 

• not appl1cable. 

One-t 1me 

Cost IZOIJ$ 
fUll ions I 

$0. 46 -$2. 28 

Annual1zed eo.st 
1201lS 1Dl ll1ou/ 

yetrl \1\ 

SO.Ol-$0.1~ 

$0.03-$0.1~ 

~ecur r !nq 

Burden rhours/ 
year I 

~40-1, 200 
H,0?0- 14 ~,605 

4,620-5,310 

101,930-152,115 

Co 
1\\ll 

\1\ Althouqh the EPA expects these ooe-time costs to occur one~ over a 3 year period. they are ana.ua11zed here a t J .. d.~..$cOun.t rete over 20 y 
comparative purposes. 

\2\ Include' annual costs as•oclated Wlth rev ... ew ... nq a qtrat~t nul'\b~r and more co~lell: ant .. deqrad.ttlon r~que-st&. 

Estlm4tes o f th~ incre-mrntal adm~nlstrat.~.ve burden and coste to the 
tPA associated Wlth thi~ proposal Wlthoo t the r~qu1rement to edopt 
antideqrada tlOO ill\plement&tlon raethod5 as WQS alfl SU!Miatlzed in tt\e 
follow1nq table: 

IIP•q" ~4539 )) 

Summary o! Potent!al Inczement11l Administrative Burden and Costs to the EPA A9soeiated With 1h1s Proposal W1tbout the R~qu1rement To 
Ant1deqradat1on Implementatlon Methods 45 WQ$ 

one-tim~ Rec:urrt.nq 

Costs to .states 
And trlbea 

12013$ ml11iOD) 

$0.46-$2.28 

Coats to the 
eqency \1\ 

(2013$ 1t1111on) 

$0.09-$0.46 

Annual1zed eost 
to the a9ency 

\2\ (2013$ 
million pt!r 

year I 

$0.01-$0.03 

8utdf!'n 

Hours \3\ FTEs \ 4 \ 

0.58-2.9 

Costs to state& 
and trtbe:s 

(2013$ J>lllion 
per yttarJ 

$4.94-$7.36 

\1\ A.ssum1nq tbat the 1ncrera~ntal costs to the EPA are equal to 20 o f the costs to states and tribes. 

Costs to the 
aqency \1\ 

12013$ 1t1111on 
per year l 

S0.91-S1.41 

Houre per year FT 
\3\ 

12' 810-19, 4 70 

\2\ A.lthouqh th~ t:PA ~Pxpeocts the s e one-timtt coats to occur once over & 3 year pf!'tlOd, th4ty are annualized b.ere at 
co:Dpara tlV& purposes. 

d.~.ac:ount tete over 20 y 

\3\ Total c:ost3 to tbe Aqenc:y divided by hourly wa.qe tat~P (lnc: ludinq overhead and benefits! of $75.55 per bout. 
\4\ Burden hours to the A;ency divided by hours work~d by tull-tlme e qutvelent fFt£1 e~ploy~~a pet year 121 080 hours per year } . 

A summary of the cot"llnnf!"d ~stit~tet~d C(Hita to all potentially affect 
states, ttlbe s , &ad th@ EPA Wltbout the requ i! cment to a dopt 
ant1deqr:adat1on implementation methods as WOS are SUJr\Jilartzed in the 
f oll ow1n 9 t able: 

http://www. gpo .gov /fdsys/pkg/FR-2013 -09-04/html/20 13-21140 .htm 3/25/2015 
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Sum.'D:ary of Potent.al lner~m~ntal A.cD\1D£s tr.u.o.ve Burden ... 4nd Coa ts Assoc .. a t ed W1th the Proposed ltu l e- to States, Tr.~.bes, and tbe EPA lfltb 
Requtrement To Adopt Ant.Lde9tadat1on hnpler..ent&tlon Mi!>thoda aa WOS 

Entities 

Stat e>:! and tt l.bes ••.••••••.•••••••••.•• ..•...•.•• ••• •• ••• 
Aq~ncy, ........................................... .. ..... . 

!otal •.••• ••.. ....••••••••••••••••••••••••••••••..... 

8UZ:dtrD fbOUI$ ) 

9, ~00-4 1 , ~00 

1. 200-\ . 04 0 

0ntt-ti1!1P 

Coot 12013$ 
tlllllion~) 

$( •. 46-$2.28 
$0.09-$0.4! 

so.ss-s;. 74 

AnDUf. li:ed cost 
\1\ 1201 3$ 

mill1oo/ year l 

$0. 0 3-$0.1 s 
so. 01-$0.0 3 

$0.04-$0 .18 

Burden fhours/ 
year 1 

101,930-152, 115 
12,810-19,470 

114,740-171,585 

\1\ Althou;h the tPA e,c.pec;ts thesP onl!'-t111Lf!' cost~ to occ:ur onc: e over a l yeer peotl.od, they are annutliz~d here at 3 d1•eount rAte over 20 y 

compar&tlve purposes. 

To eat1mate the totsl annual cost of this proposal without th~ 
requ1rement to adopt ant1deqradat1on lmplementation ~eth ods as WOS 
wh1c h 1nclud~ both one-tl~e costs and recurr~nq costs. th~ EPA 
~nnual1!ed t he one·tlm~ costs ov~r a per&od of ~o years. Us1n9 a 20-
year annualizatio n per1od and a dl$count rat~ of tbteP pPrcent, total 
annual costs for th1s proposal wtthout the requ&rement to adopt 
&DtldeqradatlOil 1mplementat1on meth.ods &$ WOS are estilftated t o range­
fr om $5.84 m1111o n IS0.04 lll1llon + $5.81 m>lllo nl to $9. 01 lllllllon 
1$0.18 ~nillloD + $8.83 mill1on1 per year. 

In addl.tlOD to thlt proposed requ1reJ1ents 1ncludecl 1ft tlh& propoSt'o l, 
the EPA is consider1n9 and request1ng eoaurteDt o n whether t he EPA. should 
1nclude a require~~nt tb•t an t ld@qtadatioD i=Pl@~ent•tion ~ethods be 
tor~•ll y adop t ed •5 WOS aDd thua s ubje c t to the EPA•s rev1ew and 
a pp r oval oa di.sappzo val. nia additional requ i rement would reqult~ 
affec ted ent1t 1ea to develop or rev ise ant1d~qrad&t1 on 1nplementation 
nu! thods , and adopt the ltapl~c.~ntat l on ED~thods in wos. result i nq 1n on~­
titne lnonrecurrinq) burden and eoats. Estimates of t he 1nc-r~raen.tal 

admin1strat1ve burden and costs t o 3tat~ and tribal qoverTIJU~ftts 
&3sociated Vlth this pro posal inc ludin9 the requ1re~ent t o adopt 
4fttlde>QtAdlt l o n Unpleftl.entatiOD tnetbOdS U'lto WQ$ 4IP SUtlla&flZed 1ft the 
CollowlllQ table: 

s ummary of I.ncr~rnental Admlnl.~trat.a.ve Burden and Costs t o State end Trtbal Government~ AS!Iot'!lated W1 t h 1his Proposal Wlth the Requirement 
Antldeqrad4tlOD lmplement1t1on Methods a~ WQS 

Prov:.s1on 

Rulemak1.n9 .ActiVltles ..••••••••••••.•.......•....•••••••• 
Des1qnated Uses ............... ... ... . ............... ...... . 
Ant1deqradat1on •••.•.•••••••••••••••••••••••••••••.•••••• 
Variances .•••••••••...•••.•.. • ......................••••• 

Nt t.a.onal Total ••• •••••••............••••• •••.•.• ••••• 

· --• • not app licab l~ . 

Burden (hour•l 

33,f.OO-Ei7,200 

43,100-!14, "100 

on~- tim@ 

coot 12013$ 
l!lillioC.$ ) 

so.H-s~.28 

1. 11-3.23 

Annuellz:~d eost 
\ 1\ 120 13$ 

m..a. ll 1ons / yeer ) 

S0.0)-$0.15 

0. 11-0.22 

0 .14-0.37 

R~rcurr inq 

Burden <hours / 
year ! 

240-1,200 
97,070-14~ ,605 

4,120-5,3)0 

101,930-152, 115 

Co 
!Till 

\1\ Altho uqh the EPA PKpec: ts thesll! one-t ... me costs t o oeeua o!'ce over • 3 year perlod, th~y are annualited here a t 3l dl.scount r a t e over 20 y 
comparat1ve pu&:posea. 

tstuaat~s ot the .ocren~ental achnln .. $tt.t tl.V@ butd~n and costs to the 
EPA •~sociated wi t h t h 1s proposal 1nclud1nq the require[llent t o adopt 
ant ld~gradatt on uapl~mentat1on 

I IPaqe 54 ~40 1 I 

methods 1nto WQS stf' lluf!War ... ze-:2 .a.n ~he foll owin g: l':f'ble: 

Summary o f Potentlal Increments! Admin1.strative Burden and Coata to the EPA A.saociate.d With Th i .t Proposal Nlt h the Requlremen t To Adop t Ant 
Imple•ent ation Methods as was 

One-time Recurr1nq 

Costs t o states 
tnd tr ibe.t 

12013$ million) 

Co11ts to the 
aqeney \1\ 

(2013$ millionl 

$0.41-$1.10 

Annualized cost 
to the aqency 

\2\ (2013$ 
m1ll1on per 

yesrl 

$0 . 03-$0.07 

Burdttn 

Hours \3\ FT£s \4\ 

Costs to states 
and tribes 

<2013$ .. 1111on 
per year) 

$4.94-$7 . 3i 

\ 1\ Assurunq that the 1ncremental costs to t he EPA are e qua.l to 20 ot t hi!' costs to states and tr1.be1. 

Costs to t he 
aq.,ney \1\ 

12013$ 1111llion 
per year 1 

so. 97-$1.47 

Burden 

Houri per year FT 
\J\ 

12,8 I O-n,470 

\2\ Althouq h. tbe EPA expects. these bne .. titD.~t costs to oceut o nc e over • 3 year period, theoy a.re annua l lted here a t di s count r ate ove r 20 y 
cor~~parative purposes. 

\ 3\ To tal costs to t~e Agency divided by hourly waqe ra te finelud1n9 overhead and benef1tsJ of $15. ~ 5 p@t hour . 
\ 4 \ Burden hours to the Aqency divided by h ours wortl!'d by full-time ~qu1valent ( fTEJ eraployttes pe-r year (2 , 080 bouts p er year J . 

A sur.zury o f t he combl.ned est tnutted costs o C tb•s pro po U1l to tll 
potent lally affec t s t a t es, tr1bes, and tbe EPA 1ncludinq the 
requltest~ent tO adopt antldeqradati on icapl @Jilentatl.a n. tletbods 11\tO WQS 
ate su~ar ized 1n the following table . 

Sulnll\ary o f Pot ent .~.•l Ioc remental Adtnln1s t r.stivfl Burdens and Cost s AssoCiated lhth the Proposed Rule to Sta t es, Tr.a.bes, •nd the EPA Wlth the 
'To Adopt Mtl.d~qrada t lon Implementa t ion Methods as WQS 

Entit.~.es 
Burden (hourel 

One-tim.e 

Cost 12013$ 
m1ll1onsl 

http://www.gpo.gov/fdsys/pkg/FR-20 13-09-04/html/2013-21140.htm 

Ann.ual1zed coat 
\1\ 12013$ 

millions/ yearl 

ftecurr1nq 

Burden (h. o urs/ 
year) 

3/25/2015 
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St&teos and tl:l.bes ........................................ . 
A.qency •••••••••.•••••••••••••••••••••••••••••••••.•.••••• 

Total ....••.•.•.•••••............................•.•• 

0, 100-114. 700 
~ .480-14, 570 

48,580-129,270 

$2. 07·$~.~1 

$0.41-$1.10 

s~. 48-SL 61 

so .14-$0.37 
$0.01-$0.07 

$0.11·$0.44 
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101,910·1~2.115 

12,810-19,470 

ll4, 740-17 1.~85 

\1\ Althouqh the EPA @'~prcts tb~se- onr-time coats to occur once over • J year peziod, tbPy at@ .t.nn.ua.l1zed here at )~ d1sC'ount rate over 20 y 
com.parat1ve purpo5es. 

to estl~ate th~ total annual cost of thls propo~al includ~nq the 
trqt.UtrJnrnt to actopt anttd~qtadatlol\ l.J\.plementatlOn tlletht:ldS 4S WQS 
whl.ch irLclude botb one-t1mr costs and recurr1n9 costs, the EPA 
annuallzrd the one-time co~t~ over " per1od of 20 years. Os1nq a 20· 
year annual1zeti on per1od and a d1scount rate of thr~~ p~ze~nt, tct•l 
annual coat~ for this proposal w1th the requ1rement to adopt 
ant1deqradat1on t~ple~ent•tion ~ethods a• WOS ar~ est1mated to ranqe 
from s~. 98 IUlllOD I SO.l7 million • s~ .el lllllllonl to $9.27 mllllon 
i$0.44 mllll on • $8.83 ml111oD) per ye4r. 

In addit1on to eati~attnq potent1al burden and costs, the EPA also 
~velueted the potential benefits as•ociated with tbts proposal. States, 
trlbes, stakehold~rs, and the publ1c will benefit fro~ the proposed 
clari!icat1ona of the WQS requlat1ons by ~n5utin~ better ut1l1zatlon of 
ava1lable WQS tools tbet ellow stat~~ ~nd ttih&s th~ flex1b1I1ty to 
unpl~ment their NQS 1n an efficient manner while provtdinq transparency 
And open public part1cipat1on. Althouqh asaoc1Ated Wltb potentlAl 
AdrnlnlstratlVe bu::den and costs in some areas, thl.!l proposal hae th~ 
potential to part1ally offset these costs by reducin~ re-gulatory 
uneert&iflty aDd consequently tnc:reas1Dq oV@otlll proqram efhc:1ency. 
Furthermore. more eff1c:ient ana effecttve uaplem.entation o f state and 
tribal WOS has the potentlel to prov1de a var1ety of eeono~1e beneflts 
associated with cleaner water 1nclud1nq the ava1lab1l1ty of clean, 
safe. and atfordAbl• dc1nkinq water, wster of adequate- q uality !or 
aqrl cultural end induattlal uaef' and water qu411ty that ~upports t he 
com:t~.eor c l.al t1sb1Dq industry and h19her property v.~:lul!!ls. Nonr .. rtet 
benet1ta o! this proposal in~lude th~ ptote~tion and 1mprove~ent o f 
publ1c health and qreater recreattonal opportunities. The tPA 
actnowledqee tbat achleVeflll!-ftt o f any benefits associated w1th e l!!-aneor: 
water would involve addltlcn&l control measur~~. and thus ~oat~ to 
regulated ent2.t1@>S and non-point. aouu:es, that havt!' not been 1nc luded 
1n th~ econo:..ic enalyses !or tb..&s proposed rule. The EPA has not 
att~mpted to quantify e1tber tbe costs of such control ~eaaure& that 
m1q~t ulttmately be requlred a~ a result of th1s rule, or the ben~f1ts 
they would provide. C o~plete deta1ls on bow the £PA ~V6luated burden, 
cost s, and benefits are do~u~ented 1n Ec~nom1c Analys1s t or th~ Water 
Quality Sta ndards ReQulatcry Clar1ficat1ons <Prop osed Rule1 1n ~ luded 1n 
the docket for tl\lS pc-oposal. 

'rb.e EPA invites tornm&nts on ... ts ec¢notnic .sn.alysis. SpecJ.fically, 
the EPA 1nv1tes co~ents on the accuracy o! the burden and cost~ 
estimates presented 1n tbi• propolal, and any actual state or tribal 
dati that ma.y help to rRfine these est1mates. This proposal doea not 
establish any requ1re~ent$ dlr~etly applicable to requlated potnt 
sour c es or nonpoint sources of ~oll iJtion, tltboUCJh the EtA r~coqn tzes 
that these sourees could p o ~ ~ct; ~ll ~ incur costs as a result of chanqes 
to WOS adopted by states and trtbes as t result of this rule ( stat~s 

and tribes co~ld also adopt new or rev1s~d WQS 1ndependent of thls 
ptopos~d rule). However, uDllk@ $O~e o ther ErA was rules t o r Whl ch an 
Pconomtc analysis was prepared, thls proposal does Dot l end ltself to 
ld~ntlftcatton o f read1ly predtctable outcomes reqard1nq ehaftqes to 
state wa ter qualtty standards that m1qbt result. Like-WlS.,, the t~A 
could 
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not predict requ1re•en t5 that could ult~mately be i~pos~d on NPDES 
petmlttees aod nonpotnt sources. Thus , the EPA bas cot analyzed 
potent1al costs or cost ~avinq~ asaoeiated with 4ny con~~quences of 
rev1sed state or tr1bal WQS. Noneth~less, r.be E?A 1s int~re!'l terl 1n the 
pot..,ntlal 1mpltcat1ons of tblS proposal for regu l ated entitle& end non­
potnt sout ces and oo whether and how it should 1ncorporate such coati 
in its e conom1c enalya1s of the rule. 

VI. Statut ory and £xecut1ve Order Rev1.ew~ 

A. Execut~ve Order 12866: Requlatory Plann~nq and Rev~ew and txecutl.ve 
Otd~r 13563: tmprov1nq Requlattan and Regulatory Revtew 

Under t.eeutive Order (&.0.1 128~6 (56 FR ~1735, O<:tober 4, 19931, 
this act 1on ia a ' aiqniflcant regulatory action.'' Accordingly, the 
~PA aubru tted this ac:tton to the Office of Manaqement and Budqet IOfiB l 
for review under E.O.s 12866 and 13~63 [76 FR 3921, January 21. 20111 
and any cbanqea made in response to OKB recommendat1ons hAVe be~fl 
document~d 1n the docket !or thl8 a~tion. 

In addltlon, the EPA prepared an analys1a of the potent1al costs 
and bene-fits aseoe1atad with th1s aet1on. 'Ibis ana.lys1s 1a conta1n~d 1n 
··economic Analysts for the- Propos.flod Revision~ to Water Qua.llty 
Standards Requlatory ReVlSlODs.'' A copy o ! the a.nalys1s 1a available 
in the docket f o r tbls a etton 4Dd the ana l ysi• is briefly su,..arized ~n 
Sect1on V of the preaabl~. 

B. Paperwo::k Reduct1on Act 

The 1nfo rmat1on collect.aon .tequlrelf!ents 1n tb.J.S proposed rul~ have 
been .sub~uted for approval t o the Ol!1ce of Management and 8udqet 
IOH8l und~r tbe Pap~rwort Reduc t1on Act, 44 u.s.c. 3S01 et seq, The 
InCor~atton CollectlOD Request (lCRJ document pt~pa::ed by the lPA ha' 
been a setqned tPA tCR number 24419.01. 

the !PA 1e proposinq t he WOS Requlatoty tlarif•catto~a Rule to 
i rn.prove the requlatlon's effect1veneas 1n helptnq restor~ and mainta1o 
the c hemtcal. phy3lcal, and bioloq1cal 1nteqr1ty of the natlon's 
waters, The ~or~ o f the current regulst1on has been 1n plaee atnc~ 
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1983; 5lnc~ then, a numb~r of ~ssue8 have been r&ls@d by st&teoholdets 
at ldentllled by the EPA 1n the implementatlon J:.r. ~c ~ss that w:tll 
ben~flt !rom elariflcation •nd qr~ater Hpe~:fJ~ity. Th~ proposed rule 
&ddte.sses the follow1n.~ ~ey proqram .area3: tll Admin1strator's 
determinl.tlOD.S that neW OI reViSed WQS 4lf' nece~S<\ t'j, (2/ di!!SlQD&ted 
uses, (3} tr1e-nn1al r~Vlews, '41 ant1deqrad11t1on, !Sl V'4nance!5 to was, 
and I~) eompl1ance schedule autnor1zing proviaions. ln add1tl.on to the 
proposed requirements 1neluded 1~ thlS pr~posal, th~ EPA 1~ considetinq 
and t~qUP5tln~ eo~ent on whether th~ EPA should require that 
antldeqrad~tlon ~rr.p!e:nt:~c~~ t l o:-. methods be adapted &s WQS and thus 
subJect to the EPA's r~view and approval or d1~4ppraval. Thl~ ~andatoty 

lnfor~4tion collection w1ll ensure th~ EPA has th~ ne~ded lnformatlon 
t o rev1ew standArds !nd m&ke ~ pproval3 or d1Aepprovals ln accordanc~ 
with provi~lohs ill thP propcsed Watei Quality Standards llequlatnry 
Clar~!lcat1ons Rul~. Under the Clean Watei Act (CWA), the EPA l$ 
responsible for review1nq and approvlnq ot dt~;~r~~ J :n~ DPW and r~V•5~d 
WQS submttted by states and tz:1bes. The EPA ·.-.·111 us~ the 1n!ormation 
required by th1s proposed rul~ to earry out 1ts tPSponKlb•lLty undPr 
the CWA. In rev1ewinq state and tiibal standards ~ubmlSSlons, the EPA 
conslders whether subml$~lOnR are ~ODSlstent w1th the WOS requlat1on at 
p&rt 131. The WQS Re'}ul <' tO t. }' Clsrific!tlons Rule will add ne"f 
requ1rements to paz:t 131. I~ the 1nformation collection actlVltles Ln 
th.@o was ke gu l.~~ to::y Cl4r1f:t.c4tlons Rule are not ce.rried out, spt!~lf:t.e 

1mprovements ln th ·:- implem@ontation ol the WQS program w1ll not take 
place. In so~~ cases, lmplem~ntattan and ~ontrol steps ~uch as tot•l 
m~ximum dally loada and Nati on~l Pollutant D1schai~e tlim1nmt1on System 
permlts may not be as protective as necessary undez: the CWA. 

Burd~n ls defln~d at~ cFR 1J20.l!bl. The EPA exp~~ts th4t thP 
propo~~d rule w1ll lead to lncremental burden hours and l~bot costs ln 
t~e followloq 4I@&s: rulemati~q actlVlties, d~~lqn•t~d uses, 
antidegradat1on, and var1ances to WQS. The EfA e~timates the cost o! 
labor from dat• on state qovernment hourly wage rates !data are not 
available for trlbesl. 'l1le labor cate~orles chosen aa applicable to was 
regulatory revLslon efforts are Environmental Sc1ent!5t_ Department 
Manaq:@lr, e:nvlroornental Enqu\eer, and Eeonomist. Give!'l the 2012 labor 
rates for these cateqorles, lnflated to Match 2013 dollars us1nq the 
But~au a! t.sbor St4t1Stles fBLSI Empla~eot cost Inde~ fot p:ofes&1o~4l 
and telat~d state- and local qovernment workers <116.0/ll!l.O • LOll, 
!nd accauntlng for b~nef•t~ usi~q th~ BLS Employer Co~t for Employee 
Compensat:t.on for state and local profe~~1onal govern~ent workers 132.' 
of total compens&tion ls attiibutable to benefits!, the EPA calculat~d 
an .,v@'r.llqe hourly waqP rat~ of $48. 

The EPA est1mates the 1ncremental number of labor hour8 usinq 
n~stoiical lnfo~m•tton and data, and tbe histor1cal knawled~e and best 
profess1onal )udgment of EPA per$onnel w1th e~per1ence admlnister:t.ng 
the WQS proqram. A total of 9S qovernmental ent1t1es ar~ potentially 
~ffected by the proposed rule: SO states, the D1S-ttlct ~f Colurr.hl-', 6 
terrltorles, and 39 tr~bes th~t ~ave authority to adminlstei WQS 
programs. Rul~maklnq act•vlti~s result 11\ an~-t1me rnonrecurrtn~) 

buz:den and costs. Note that thPs~ one-t:~.me activ1t1es w1ll occur ovPr 
~n inltlal three-y~ar perlod. The proposed rule w1ll also requtre 
af feet ed ent 1 t 1es to undertake the followlnQ ac ti vl t1 es each year: 
conduct use ftttaln~blllty analy~es to determine the htqhest atta1nable 
use, rev1ew alternatlVe 4nalys~s 1n antideqrad&tlon reque~ts. rev1ew 
additlonal &nt1deqr&dat1an requests foz: h1qh qual1ty waters. comply 
wlth. eew sub~lSSlan r~qulrem~nts fot vati&nce~~ and review ftdd1t1onsl 
var1a.nc~ renewal appllc&tlons. Given the !PA's estu'tates of the nurrlber 
snd frequency of labor hour3 a.asoc1ated w1th e~ch of the proposed 
provis1ons, the total one-tune in.cretnentel burden. (durlnc; ~8~1\ of th~ 
!1rst three years) assoc1ated Wlth the pz:oposed z:ulP Wlthout r~quli~n~ 
adoption o! ant1deqt4d4tlon i~le~entatl~n. ~ethPdS 4S WaS t~nq~s !tom 
9, ~oo hours to 41', 500 hours, while ·th.e annual incremental burden rsnqes 
from 101.930 hour~ to 1~2,115 hours. Given an bautlV W!9e rate of $48, 
these labor houra lead to total one-tlme co5ts (incurred duiinct each of 
the first three year5} of app r~x lmately S0.46 million to $2.29 million 
and annual costs of $4.S4 ml l lion to $7.36 Mllllon. rheae ~nere~ental 
burden and co~ts are assoc~ated w1tn a total o! 32 one-tlm~ respons~s 
per year dur1nq the- initill thr~e-year p~riad far ruletn&kl-nq 
activ:t.t1es. In add1t1on, th~ number of annual r~~poo~es l.& 1,(05 
tesponse!'l. 

In addlt~on to the proposed require~ents Included ~n this r : ~~ ~s~ l, 

the EPA 1s contnde-z:1nq and r~qu~stinq comment on wbetber the :':£';'\ sh.Quld 
include 4 r~qult~~ent tb&t antideqtadatlCD implementatlon methods be 
formally adopted as WQS and thus subj~ct to the £PA's rev1ew and 
spproval or d1sapproV!l. Th1s additional requ1re~ent would requ1r~ 
at!ec ted entitles to develop or revise antidegr4daUon 1tnplerneontattt'H'I 
m~thads, and adopt antldegr&datlon implement4t1on methods as WQS 
result1ng 1n one-ti~e l~onr~curr~ng) burd~D and costs. Includ1n9 thia 

([Page 54542] J 

add1t1onal ~c qui: ~m ~r"! t, the total one-t~me incremental burden !durinc; 
each of the first three yearsl associated Wlth the prapo~ed rule ta~q@s 
from 43,100 bours to 114,100 hours, while the annual incremental butden 
rema~ns the ~ame r•nqinq from 101,930 hourR to 1~2,11~ hours. G1ven an 
hourly waqe rate of S4e, these labor hour& lead to tot!l one·t1Me eosts 
~l~~urred during emch of the flrst three years) of 1pprox1mately $2.01 
to $S.51 million and ant~.ual cogts ~c $4.84 to $7.36 ~ill1an, These 
incremental burden and ~05ts are asaoclated w1th a total of J2 an~-time 
Iesponses pet year dUli~q the lnitlal thr~e-y~ar p~tlod for rulem&k~n~ 
activiti~s. ln addition, the number of annual re~ponses 1s 1,40~ 
tesponses. 

An a~ency may not conduct or sponsor, and a person lg not r~qu1r~d 
to r~~pond to, a collection of information unless it displays a 
cutr~ntly valid OHB ~antrol nu~er. The OHB control nuMb~r• !o: EPA's 
re9ulations in 40 CF~ are listed 1n 40 CFR part 9, 

'ro cotfllt\@nt on the Aq~nc:y' s need for ttua 1nformation, tbe a~curacy 
of the prov1ded buiden estimates, and any suqgested methods for 
~ln~~~%lnq respondent burden, the EPA bas established a publ1c docket 
foi this rule. whi~h lDeludes thi& IC~~ u~det Doek~t ID numhex EPA-HQ-
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OW•2010-06 0 6. SubMlt any comm~nts relat~d to tbe JC~ to the EPA and 
CHB. See ADDRESSES sectloD at the be9inninq of th1s notice fer wh~tr to 
subrru.t co~ents to the EPA. Send colllll.ents to OMB &t tbe O!flce of 
Informat1on and Re9uletoty ACtalrs, Off1ce o f Manaqe•ent and &udqet~ 
72~ 17th Street NN., Wastu.nqton., DC 20~0l, Attent loJ\: Desk O!(ice fo r 
EPA. Slftc e CJot8 lS re-qu1red t.o mate a d@'Cl&lon conceuunq the I Cfl 
betwf!en 30 and 40 days after Septembeot 4# 2013, a comment to OHa .s 
best aaauteod o f havinq lts lull effect if OMB rec e1ves 1t by October 4, 
101J. 'n\e flnal rule Wlll te$pond to any OMB o r publ1c coft'lf'!\ents on the 
lh[o tm&tl on collection requirements conta1ned 1n this proro••l . 

C. ~equlltory Flexibil.ty Act 

'I'he Re-gulatory Flellllbility Ac:t U~FAl qenerally requ1res an "qton t"y 
to ~re~are a re~ulatoty fle~lbllity analys1s of any rule sub)ect to 
not1e:e and com:n.ent rulemakinq :r:eqlJ..U~tll~nts under the Ac1rl'tln1stc,!lve 
Procedure Act or any other 5tatute unle5e the aqency cert1f1es that the 
rule w1ll not have 4 si9niticant econo~le 1mpact on a substantlal 
numlHH o! ~wrull entities. Small ent.1t1e~ inelude slDall busll'le&aes, 
:rtru.ll ot(Janl.zatlons, and small qovernmental )Uil&dl~tlons. 

For purposes or a3sess1nq the lmpacts o! t~1s rul~ on s mall 
entities, amall entity is defined 55 (11 a small busine~s •.s defll\ed by 
the Small Bu~uness Administration's <SBAl rfl'qulatlons at 13 CFP. 
121.201; (2l a ernell qove-rntnental juru;dict1on that is a qovernme-nt of 
1 c1ty, county, towl'\, school di.strJ.ct. o:r specu.l d1striet WJ.th a 
populet1on ot less thsn ~o,ooo; a.nd (3) a. sDtall org(\"niz~tiO:'l that 111 
any ftot-for ... proflt ent~tpt1seo which is t ndP.pendently own.~d and operated 
&nd 1s not dom1nant in its t1~ld. 

Aft~r ~on51d~rJ.nq the econom1c impacts o! this ptopased rule on 
small ent1t1 es., I certify that thia act1on w1.ll not have a ttqn1f1ca.nt 
econorn1c ll'lpact on a substant:&.al number of s.,.all ent1tiea. TJus 
ptopos~d rule w1ll not 1mpose any requ1re•ent5 on small entittes. 

State and trtbal qov~nuteats. respon.s.lble for adJ'Ilnist~rinq or 
over5ee1nq wtter qual1ty prc~r.1r..~~ DLS.y be dtt@ctly o~.!!~cted by Una 
rule~a~inq, as states ~~u tribes may need to con~ider and t•plemenl new 
provtslobs, or revise extsttnq provlatons., in th@ir WQS. Small 
entlttes, such aa small hosl.ne3ses at SJIAll qoverrun.ental )Ut1Sdict.ons, 
&te n ot d1rectly re9ulated by th1s rule. The EPA conttnues t o b~ 
interested tn the potential 1mpaets of the proposed rule on t~all 
ent1tie1 and "felcomes eowaents. on is.sues related to such tmpacts. 

Th.s rule does not contaln a Federal ~andate that ~ay re5ult 1n 
e~penditurea of $100 mtll1on or Mo:re for 3tate, local, and ttl~Al 
qovernments, ln th~ aqqreqst~, or far th~ pr1vate 8&etor 1n any on~ 
year. The EPA estlmate8 total annual co~ts to states &nd tribes to 
tanQP !rom $4,640,000 to $7,360,000. Thus, this rule is not sub)ect to 
thP requirementa of aect1ons 202 o:r 20~ of the Unfunded M~ndates RP!orm 
Act o! 1995 IUM!U\). 

Th1a rule is else not subJect to the requirements o! section 20J of 
UMRA because 1t contains no requl4tory r~qu~re~~nts that m1qht 
5tqntflcantly or uniquely affect small qovernmPnts. 

£. £xecuttve Order 13132 <Federalism) 

Under section 6(b l of E.O. 13132, the EPA may not issue en ac t6on 
th.tt ha.s federal1ern 1mpl1cations, that imposes substant1.&l d1rect 
compltance costs, and that 1s not t@qulted by ~tatut~. un)eas the 
F8deral qovern~ent prov1des t he funds necessary to pay the dtrect 
co~pl1ance costs 1neur1ed by Gt4t ~ 4nd local qov&:n~enta, or the EPA 
consult& Wtth •tate and local ofticial.s early 1n the proc~sa of 
develop1nq the proposed action. In add1t1on, unde: sect1on '<~ I o f E.O. 
13132, the £PA may not l$3Ue an action th~at bee ted~ral1sm liJ\Pllcattons 
and that preempt.s, state law, unlesa the Agency consult a Wlth state and 
local o fC1ciala early tn the prc:cest ol developlnq the proposed a ction. 

'the EPA has ccn..;lude.:O that the a c tion doea not b.ave federallSPI 
.o.mplte&tl.ons. Ttte EPA ta propo~unq chaD.qe-s to provide clarity and 
t:ansparency 1n the WQS teoqulation that may requ1re state and local 
officials to reevaluate or revise their standards. Howeve:. 1t will not 
1~pose substAntial direct compl1ance costs on state or local 
qov~rn~ents, nor w1ll it preempt state law. Thus, th~ requ1rements o f 
•ec tions Elbl aod !lei o! the F.o. do net •pply to thio action. 

Consistent W1tb the EPA'& policy, th~ EPA non8thele•a conaul~ed 
with state and local o!fic1als early in the proces1 of developtnq t~8 
proposed 4ctlon to allow them to provide ~eaninqful and t1mely 1nput 
1nto tts development. In Auqust and September 2010, the EPA consulted 
~ltb representatiVe$ fro~ states and int~rqove:nmental assoc1ations to 
heat their vtew• on tb~ pro~o3~d regulatory chanqes. Part1c1pants 
exprltssed concern that r.:·,~~- proposed chang~ts may ilTipOse a resource­
burden on state and local qovernments, as well 4& 1nfr1nQe on states' 
fleJtibility :a.n the areaa of ant1deqradat.ton &nd des1qnate'd uses. 11\e 
EPA•s v1ew ts tha~ sueb chanqes would qpn~t&lly codify the !PA' s 
cu rrent pract1ce aod prov1de!' clear expett"tations to sta te a.nd l ocal 
requlators. Patt1c:1pants urqed the EPA to ensure that state'S wtth 
satisfa ctory req~lations 1n theae areas are not unduly burdened by t he 
proposed cbanqes. 

J<.eeptAq Wlth the SpJ.tlt of E.o. 13112, and consistent w1th the 
EPA's pol1cy to promote coJnmunications betw~~n the- EPA and atate and 
lo<"al qove-rnrnents, tbe EPA speci f ic!llly sollc:its comrcent on this 
proposed act1on frora state and local offlctals. tn particular, the EPA 
requests coWDent on any prov1a1on in this proposed rule that state 
oCClctals believe would utpose an undul!' burden on state water quality 
standards pro9rams. 

F. Ex~cut.ve Order 131?~ 

Sub,ect to th~ E.O. 13175 !65 FR 67249, Novelllller 9, 2000 ) , the EPA 
~ay not 1asue & te9ulat1on that baa tribal impltcat1oos, that 1mpoaes 
substsntlal direct compliance costs, and th!t is not required by 
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stdtute, unless the federal qovetn~ent prov1d~s thP fund~ n~cessary to 
pay the diteet compl14nce costs 1ncurred hi trlb&l govern~~nts~ af the 
EPA consults w1th tr1bal oCfic1als e~rly lD the process of developin~ 
Ute proposed tet;1,1lAtlol'l. and devel.ap!!!i a tribal summary 1mpact stat-ement. 

( (Paqe 54543]] 

The £PA has concluded that thi~ act.o~ may h~ve trlbal 
~mpllcatlons. However, ll will neither 1rnpose substantial dire~t 
~a~pll&nce cost5 on tribal governments. ~or ptPe~t tribal law. To 
date, 4B Indtan tribes h~v~ be@~ approved for tre~tment 1n a mann~r 
simtl&r to a state t TAS) for CWA section.s 303 and 401. or th~ 4~ 
tribes, 39 have federally Approved WQS 1n tbelr respectiveo 
)Urlsdictlo~$. All of these authorized trlbes are subject to tbls 
proposed rule. Howev~r, th1s rule mlqht 1~pact other tr1bes as well 
b~cause fedetAl, stat~ at aut~ar1zed trlbal stdndards rnay apply to 
waters adj5cent to the tt 1.bal waters. The EPA tonsult4"'d Wl. tb. ttibsl 
officials early in th.to p r c: c(.- .~.'3 of developlng thia reguJatJ.on to sllm. 
them to ptovide mJ;,lntnqflJl and tlmeoly input into 1ts developmen~. In 
August 2010, the EPA held a tr lbcs-cnly consult&t10n ~esaaan tn hear 
the1r v1~ws and a~~~~r quest1ons of all lnt~r~sted ttibes on the 
t4tqeted 5rea8 the EPA~~ conslderinq tor regulatory reVl~lon. Ttlb~~ 

expressed the need for addit~onal qu1dance and ass1stanceo ln 
implem~ntlng the proposed rulemakinq, speclflc&lly tar development of 
antldeoqiadatlon 1m.plementation .m.~thoda and det~tlnlnation o! the highest 
attalnable use, 1he EPA b~s consld~r~d the buiden to states mnd tr1be& 
1n develop1nq thls proposal and~ when pos~ible~ ~as cho&e~ to ptoVld~ 
suffl~lent direet1o~ and !lexibillty to allow tr1bes to spend resourc~s 
addre5!!Unq other aspect$ of th.eir WOS proqt&ltiS. 'Ib~ EPA als.o 1ht~l).d8 to 
release upd*ted qu1d~~c~ 1~ a new edition of the WQS Mandbook. !he EPA 
specificslly sol1c~ts &dd1t1onal comment on th1s proposed ~ct1on from 
tiibal offlCl&ls. 

G. Execut&ve Ordei 1304~: Prote~t&on of Chlldte~ From tnvlron~ent~l 
Health Rl~ks and Sa!~ty Risk$ 

nus ac::tion ..t.!l. not su.b")e('t to E.o. 1304~ t6.2 f.R 19tH~S, Aprll 23, 
1997) because 1t is not economic&lly SAqDlficant as def1ned ln E.O. 
12866 1 and because the Aqency does not b~l!~ve the ~DV1ronmentel health 
or safety risks addtessed by th.1a action ptesent a d1sproportionate 
Ilsk to Chlldren. 

H. Execut4ve Ord~r 1J2ll: Ac::tlons ConceinAnq Pequl~t&ons Tnat 
S1qn1f1cantly Af!@ct Enerqy Supply, Distr1but1on, or Use 

Tho~.s 1ct.~.on is not a · ·:~uqn!.f&c;snt en.etqy action.'' .\:!!!defined .. r. 
E.o. 13211 [66 fR 28355, May 22, ZOOll, .beocau5e 1t is not llkely tc 
hav~ s ~l~n•ftcant Adverse ef!ect on the supply, distrlbULlon~ or use 
of enerqy, 

I. Nat~anal Technology Transfer and Advanc@ment Act 

Section 12(d) of the National Technoloqy Ttan~rer and Advsncement 
Act of 1995 INTTAAI, Puh. L. 104·113, 12idl (15 U.S.C. 272 note! 
dlrects the- EPA to use voluntary consensus standards 1n its :egula t ory 
act1vities unless to do so would bto 1ncons1stent with appl 1 r.~ble law or 
otherwis.fl lmpractlca1. Vol'Jr:.'_ur :; cons~nsus standards &Ie technlcal 
standatd$ (e,q., mstPtials 3~ucifi~ ~ tlo~s, test methods, samplin9 
procedures, and bus1nese practices! thst ate deov~loped OI adopted by 
voluntary con3ensus standards boches. NT'IAA dlt@~ts tb~ E~A ta pri!"JVld~ 
Congre~s, throuqh ~, exp1~nations when the A~Pncy d~cldes not to use 
ava1lable and applicabl~ voluntary consensus standarde. 

This proposed rule~4klnQ does not 1nvolve technical standatds. 
There!oie, the ePA ie not cons1der1nq the use ct any voluntary 
consensus standards. 

J. Execut1ve Ordei 12S~9: Federal Aet&ons TO Address Envlionmental 
Just1ce 1n Mlftotlty Populations and to~wtn~ume Pcpulat:ona 

E.O. llS98 1~9 fl'. ~629, February !6,1994) est6blubeo federal 
e~~c::ut1ve policy on env1ronm~ntal JUStice. Its main provision d1reets 
feder~l &qencies~ to the greAtest extent prjcticrltl e and p~r~itted by 
law, to make environmental )ust1ce part or their m1as1.on by 1d~ntlfy1nq 
and addressinq, as appropr1ate, digproportionately h~gh and advera~ 
human he!lth or ~nv1ron~ental effects of thelr programs~ pol1cies, and 
ac::tivit1es on m1not1ty popul4tlons and low-income populations in the 
Untt@d stat~s. 

The lPA has deter~1ned that thi~ propo5ed rule w~ll not hav~ 
disproportionately hlqh and adverse human health or environment~l 
effPcts an m1nority or low-lnca~~ populati~n~ b~eau~e ~t does not 
adversely &ffect the level of prot~c::t1on ptOVlded to ~uman health oi 
the @nvlronmect. 'I1ns propos~d ruletnAklnq doe! net d~r~c tly tostablish. 
~4ter quality standards for a state or tribe. In addlt~on, this 
proposed Iulematinq is nat1onal in s~ope, and therefore is not spec~r1c 
to a partlcular ~eo~raphlC ar~4(S}. 

t1.st o( SubJects .n 40 CFR Part 131 

Env.:..tonment~l pro tee: t4on~ Indians--land~. InterQ"overnmentsl 
relatlons, Reportln9 and recordkeepinq requirements, ~ater pol1ut~on 
control. 

Oated: Au9ust 20, 201J. 
G1.na McCarthy, 
Admlnlstra.tor. 

for the r~asons ststed ln the prea~le, the EPA proposes to a~eod 
40 CFR pa.rt 131 a~ follows: 

PART 131--WATE!\ QUALITY STANDARDS 
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0 
1. The authar~ty c .. tat1on. f o r p-art 131 contln.uPs to t~Ad ,.8 !allows: 

Authority: 33 U.s.c. 1251 et ~~q. 

Subpart A--General Provis~ans 

0 
2. Amend Sec. 131.2 by tPVls~~q the fltst 8@ntP~cP to [Pftd m~ fallows : 

Sec. 131.2 Purpose. 

A \oJ.ttPt qualHy ::'!it&n.dard de!J.nes ttl~ watPt quallty qoal~ a t .s w&tPt 
b o dy, or port1on thereof, by des19natinq the use or uses to be made of 
the w&ter !nd by sett1n9 ctlt~rl& th~t prot~ct th~ des1qndt~d uses. 

0 
3. Amend Sec. 131.3 by rev.&.eing paraqrsphs thl and ~j), .,nd addinq 
paiagraph (m} to read as follows: 

Sec. 131.3 Def.&.nlt.&ons. 

(hJ W"ter qu&llty lltn!tPd !!t@oqltlf'nt trt~Ans .tny :o~eqm.ent where 4t la 
known that water qual1ty doe~ not meet applicable water qu&llty 
standard~. and/or l.S not ~~pe~t~d to ~eet appllcahle water qusl1ty 
standards, even after the applicat1on of the technoloqy-based effluent 
lul\ltat1ons re~qu1red by sect1ons 301 (bl and 304i of the Ac'"~· 

( 1 ~ Stllte.s lnclude: The !:lO States, th.e OlSti .-.ct o f Columbia, Gua.n~, 

the CotrUnonwealth a( l'u~rto Rlco. VJ.rql.n [slands~ Arnfl'r:tca.n SLl~a. the 
Commonwe!llth of the Notthern Ma.r1ana !&lands, and Indlan 'tribes th.at 
EPA d~tertnlne-s to hfl' e~liqihle Cor purposes of the water quality 
standards proqram. 

lml Highest attaJ.nable use is. the aquatic ll.!e. W1ldl :;;. f@', and/or 
tecreation use that l~ both clos~5t to the uses spec1f1ed in sect1cn 
101 (a1 12) of the Act and attsinLlblPr &11!11 de~termlned u.s1ng best ava1lablt" 
data and 1nformat1on tht ouqh a. use atta1na.b~l1ty 11nalys1s def1ned 1n 
Sec. 131. J 1 q) • 

0 
4. Amf"nd S.@~. l3L!J by: 
0 
.L Fev..a.sin9 paraqraphs ta) tll and lal (2l: 
0 

b. Redes1Qn4t1nq paraqraphs (a) f3} throuqh (&) 15) IllS lal I-4J through 
lal (6; and tdd1n.q a new pafSqfaph (&) (3); and 
0 
~. R~Vl~lnQ paragraph fb}. 

The zeviaions and add1tions read as (allows: 

((Poqe ~454411 

SPc. 131.~ EPA Author1ty. 

Ill) • • • 

11) Whether the Statfl' has adopt~d des~~na.ted wste[ u~es wh..a.ch are 
eonsistent with the requ1r~ments of th~ Clean Water Act; 

12l Whether th~ StAte has Adopted cr1teria that prote~t the 
desiqnated water uses ba5ed on sound 8tienti!ic rat1onale; 

13! Nhether the State has adopted an antideqradat1on pol1~y 
~ons1st~nt w1th Se~. 131.12~&), and if the Stat~ has ehosP" t o &dopt 
1~ple~Pntst1on methods, whether those implementat1on m~tnods ar~ 
consi:!ltent Wl.th Se~. 131.1;:>; 

fbl If EPA d~terminea that the State'~ or Tribe's water quality 
st.lndards are consistent w1th the factors l1st.ed 1n P•Holq't&ph~ (A) Ill 
throucth (a) (6) of this sectlon, EPA approves th.e standards. EPA must 
disdpprove the State's or Ttlb~rs wster qual1ty 3t&ndards and 
promulqste Federal standards under sectl.on J0.3tcl (41, and fot Great 
Lakes States or Great L&kes Trihe8 undfl't se~tlort 118 (c l (21 (C I of the 
Aet, 1f Stat~ or Tr~bal adopted st111nd111rds 111re not eons1sten~ with the 
f111ctors l1St~d in par.aqu.phs (a.) (11 throuqh. (a.) ((i) of this aect1on. EPA 
may also promulgate a. new or revised stand111rd when neces8aty t~ ~~et 
thP requitPments of the Act. 

subpart B--E~tahlishment of K&t~t Quslity Standards 

~. Amend Sec. 131.10 hy ti"'VlS:U\q: ,plltaqrapn (g~ ,..ntroductory text and 
paraqr11phs (jJ, and (k) to read as follows: 

se~. 131.10 Des1qnation of uses. 

(ql Pursuant to Sec. lJl.lO(J)~ Stat~~ m&y Oea1qn•te or remove a 
use or a. sub-~ateqory of a uae as l ong as the action does not remove 
protection !or sn ex11tinQ user and the State can d~monstr&te that 
attaininq th.e use 18 not feas1ble because of one of the- 3lX factors ~n 
th1s .=.~ r Jqru p l'l . If a State adopts new or revl.!ied wat~r qus.lity 
st~nd~ rds ba$~d on 4 us~ 4tt61n&b~llty analysis, the State 3h•ll also 
adopt th~ highest atta1nable use and th~ c rlterla to ptotect that use. 
To meet this r~qu1rement. Sta.te3 mlYr &t their dlscretion, utilize 
the1r current use cateqor1es or subcategor1es, develop n~w U8& 
cateqor1es or subcateqor1es, or adopt another use wh1ch may 1Dc1ude a 
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locatlon-:!lpec.~.L .. c use. 

tj) A St.;te must conduct a use- attaln&blllty analysis as described 
:;,n Sec. 131.3(ql, and Sec. lll.lO(ql, when~ve:r: 

t ll The State de.stqnl!tes or b.as deos1c;nat~d u~es for a water bo:::iy 
tor th~ fitst time that do not includ~ the uses spe~lfled Ln ~ection 
101 ~al 121 of tbe Act, or 

t21 'nl.P. Stat eo w-ishes to remove a designated U!!l~ that i::. specified 
.. n section IOllal (2l of the Act, to retnove 4 sub•c::a.teqary of ~H1C'h a 
use~ or to designat~ a sub-cate~ory o! such a uae wb1ch :equiles 
criterta les!!l strlngent than previously ~ppllcahle. 

(k) A State ~s nat requ1red to conduct a use atta1nabll1ty analy•~a 
whenever: 

( 11 The State des .. gn&tes or has des1CJrt4ted u.S@>~ for a watet body 
tor th.~ fltS.t tiine that lnclud~ the uses spec:lf1~d 1n !feet ion 101 ~a.l 121 
of the Act, or 

(2) Th~ State wi~hes to remove a designated use that ie not 
spec1fied 1n seetlon lOl(a) 12l o! th.e A~t, cr de~ignate a sub-category 
of "' use specJ.fled 1n S@oction 101 (Ill (2) of the Act w~nch .t'@lquttes 
cr1ter1a 5t l~&st as strlnQent as previously appli~&ble. 
0 

6, Altt~nd sec. 131.11 by revisinq para.Q"I&phs ~al (2) and tbl 
1ntroductory text to Ie&d a~ follows: 

Sec. 131.11 Ctlt@or~a. 

(a l • .. • 

1211o~1c Pollutants. States must review w5ter qual1ty dstd ~nd 
tnformat1on on dlscharQes ta ident1fy spec1ftc water badles where tox1c 
pollutants may b~ ~dv~r~~ly atfeCtlnQ water qual1ty ot thP att4l~~eet 
of the deslgnated ~5ter use or wh.ere the levels of toxic pollutants are 
at a level to warrant concern and ~u~t adapt cr1ter1.& !or 9UCh tQ~lc 
pollut~nts appl1c~ble to th~ water body suffic1ent to protect the 
de:SlCJnated use. Where a State adopts narrative cr1ter1a for tox1c 
pollutAnts to ptot~ct deAlqn&ted uses, the St~te must prav~de 
1nformation 1~ent1fyinq the metb.o~ by wh1ch the State 1ntends to 
re~ulate po1nt source dl&charq~$ of to~i~ pollutant~ an w~t~r qual•ty 
l1mited segments based on such narrat:~.ve cr1ter1a. Such Ul.tormatlon may 
be included as part of the $tand.atd~ o~ ~ay be 1ncluded 1n documents 
generated by the Stste in response to the Nater oual1ty ~lannlnq and 
Mana9ement Requlat1ons '40 CFR pArt 1.30}. 

thl ForM of ctlterl&: In establishiog cr1ter1a, States should: 

1, Amend Sec, 131.12 by revisinq the sect.lon head1nq and paraqraph.s 
~~~~ 1ntroductory teMt a.nd ~aJ (;;!) • .,nd llddl.nq para~raph (bl to re&d aa 
follo"fs: 

Sec. 131.12 Antldeqra.d~t.i.on Pol.~.cy and lmplementatlon Methods. 

Ia) The State sh.all d t~ ·.· ~ ~0p and adopt a statewide ant ... deqr4dat ... on 
polic:y, The antldeqrAdAtion po: ; ; 'f Sh.\ll • .at 4 Jttlnlfi'IUI't\, bt> consist~nt 
w1th the !allow1ng: 

f2) Where the quality of the waters exceed level~ ne~essary t0 
support the protection and ptopaqatlon of fish 1 shellfish, and wildl:l.t~ 
•nd recreAtion in and on tne w&tet, that quality •hAll be ma1ntained 
and protected unless the State finda, After full satisfaction of the 
1nter~avernmental coordination ana public pattic1patian prov1s1ons of 
the State's e~nt1nu1nq planning ~roeeas, that allow1n9 lower watet 
qu~lity is necessary to accommodate important economic or soc1al 
d~v~lopttl~nt in the area lJl which the wat~rs are lotat~d. In llllowinq 
such d~gra.dation or lower water qu11.l1ty, th~ St~te ~hall enaure wAter 
~ual1ty adequAte to prot@ct existinq gses fully. Fulther, the ~tate 
shall en~ure that there shall be ach1eved tbe hiqbest st~tuto:y and 
re~ulatoty requirements for all n~w and exlstlnq point sources and all 
cost-effective and reasonable best management ptact1eea for nonpoint 
~ource control. 

lh) The State shall develop and make ava~lable to the publ~c 
~tat~w1de method9 for 1mplementinq the antideqrlldlltlon pol1cy adopted 
pursuant to paragraph (al of this section. A State's ant1deqradat1on 
irnplementat1on methods shall be des1qned to ach1eve antide~radat1on 
protection can~l~tent Wlth para~raph (4) of this ~eetlon, such ~ethod~ 
must ensure that: 

(1) Bl~h quAllty w11.ters 4re ident~fied an a pArA~eter~hy~parAmeter 
b~s.~.s or on a water body-hy-water body baais at th~ State 1 S dlSC[etlon, 
hut must not exclude any w11.ter body from high qual1ty wat~r protection 
solely becau.!i~ not all of the uses specified ln CWA seet1on lOllaJ (21 
are attained; and 

12) The StAt~ will o~ly ~••e • !lndinq th4t lowerlnq biqh wat~r 
qual1ty is nece!l!!laty, pursuant to JlSraqrapb lal (2) or th:l.s aect1on, 
&fter conduetinQ an alternlltives analyaia that evaluates a ranqe of 
non-de~radinq and ~in1mally degradinq practicable slternat1ves that 
hav@ th~ potential to prevent or minimize the deqradat:~.on associated 
wlth the propo~ed actlVlty. If th~ State can id~ntlfy any-prll~ticable 
alternativ~s, the State mu5t chooae one of those a.lternat1ves to 
1mplement when author1z1nq 4 lowe:inq of hi~h water qual1ty. 
0 
B. Add Sec. 131.14 to subpart B to read as folla"Ws: 

Sec. 131.14 Water quAlity st~ndatds vAriances. 

Stat~~ may, at the.~.r d.~.R~retion 1 qrant var.~.anceR subject to the 
provisions of this Sectlon snd public p~rticipat1an requirements at 
Sec4 1J1.20{b). A water quallty standards va.r1ance tWOS 
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var ... anceJ ... s a tl.meo-l.~..,ited d~&lqna.ted use and criter1on for & 

spec1fled po llutant fa). perJftltteoe-1!11, and/or water body or water body 
seqment. ( a: J Ula.t re!l~ct. the hlqb~st attainable cond1tion durinq the 
spec1fled tllfle petlod. wos varta.nc es are water qu&ltty standards 
sub}ect to EPA rev1ew and approval o r dlsapproval and must be 
con!ltatent Wlth th1s sectton. Any such M"QS variances adopted after 
leftect:Lve date of the f:tnal rule) must be conllistent \oUlh tbl& 
r~qu l atoty section. 

tal Applic ablhty: 
Ill All applicablf> WOS not spec1C1cally address~<! by the WOS 

variance rema1~ appltcable. 
r2) 11t Where A stat@' .tdopts I WQS va.r ... ance, t~e St a te reoqul&tlons 

mqst cont1nue to reflec t the underly~nq d~siqnat~d us~ and cr lt~tlon 
unles! th~ State adopt s and EPA approves s revi•1on to the underlyin9 
d&si~nat~d use and e rlterion con&lStent ~ith See. 131.10 or Sec. 
131.11. 

!lll The inter.&.m reqUltell\ents speci(iPd in thP WQS Vei•4hCP &te "n 
effect durl.nq the terft\ of the W"OS variance and apply f or CWA :~ectloh 
402 petm1tt1nq purposea and 1n 1ssu1nq cert1ficat1ona under ~ect1on 40l 
of thP Act for the permlttee(sl. pollutant(&), and/or water body or 
waterbody se~ent(sl covered by tbP WOS var1ance. tor these limlted 
purposes, the int~rlm requ1rement3 will b~ th~ $t&~dards 4ppl1cable for 
purposes of th~ CWA under (0 CFR 131.2l !cl-le). 

(3l A was vaz:iance .sha ll not be qranteod lf th~ dPSlt;n4tl"d u~e and 
c:1te:1on addressed by the proposed WQS variance can be ach1eved by 
unplf"me!'ltlnq tecboolo9y-based ~!fluent luuts required under .seet1on ... 
101 lbl aod 306 o f the Act. 

tbl SUbll\ia.s1on P.e-qulreraents: 
tl l A WOS var1anc~ Pllllt !ipecify the f a llawlnq: 
I ii ldentlfyln.q lft(o tflltlOD: A WQS variance must identify the 

pollutant l s i , permittee Is•, and/or the vater body or water body 
st!>qment l s l to whtcb. the NOS v•z:i4nee applies. 

l li} NOS that apply durinq a vsr1anc.P f o r CWA seet.on 401 
pt!>tmltllnq purposes and in issutnq c~ttlfleatlOI\S undl!r seetton 4 0 1 o f 
tb~ Act : A was V&I14Dce must spee lfy: 

lA• The hiQbest attainable inter1m use and inter1m num~r1e 
er ... terton. or 

(81 An interim numer~c e!tlue~t cond1t1on that reflect• the h ... qhest 
atta1nable condit1on for a :~pectfie pertdttee(ll) durinq the term or the 
vanance. Neither (AI nor IBI of th1s paraqraph shall result 1n any 
l a werinq of tbe currently att•1ned wat~z: qual1ty u~less a time•ll~lted 
l oweru\q of water quabty 1a necessary durinq the tenn of a variancf' 
for restoration acttvltu~s, cons.H•tent WltR paragraph (bl '2) 111J of 
Uas seoct1on. 

lll!l O•t~ th~ was ver•ence w1ll ~xpire: StJtes must .nelude an 
exp.:ratlOD date !or all WQS V&fl4nceos, ~on.S15ten.t with paraqraph lbJI2l 
of thls section. WOS var1ances must beo a.s &hort a5 poss1ble but exp1re 
no later than 10 years after statP adopt1on. 

121 Th~ Sta.tl! Dlust subrlllt a demonatrat1on just.Cy.&.nq !he neeod tor & 

wos var1anee-. For a was var1ance to a use specilutd in s~P c tion 

101 ra l (2) of the Ac t a t a sub-category of such a u.se. the Stat eo mU$t 
subm1t & demonsttation that atta1n1ng tbe deaiqoated use and cr1ter1on 
1s not reas1ble dur inq the t~rrn o f tb.e WOS ver 1ance because: 

C1 l One of the factor~ li3ted in Sec. 13l.l0(q ~ applles, o r 
C1 H Actlons oeces•ary to fa.cilit,.te re~t ocat1on th r ouqh deer 

retDOVal or o ther slqnific:ant wetland ot: stream reconf1qurat1o n 
a c tiv1t1es preclude att& ln~ent o f the des1qnated use and cr1ter~on 
wh1le the sct1ons are beinq llllipl~ta~ated. 

l l) !"or a waterbody varianc e-, the state zaust 1dent1fy and docur~~ent 
any cost ... effeetlVe aod rel!lonable best manaqecent prac:t1ces tor 
nonpotnt aoure~ COhtrols r~lated to the pollut ~n t( a) and locat1on•sl 
:~pC!!'cl!led 1n tbe WQS vau.ance! that eould be implemented to mak.e 
pro;resa toward• att&1ninq t be desiqDat~d usl! and criterlOD. A State 
must prov1de publ1c notice and comment for any sucb documentat1oo. 

1c• J~plementtnq va rtanees in NPDES permits: Cons1atent Wl th 
paragraph U) (2) (11 1 o f thta 8ection, a WQS var1ance aerveos IS the 
Das15 of a water quality~baaed effluent l1mit 1ncluded 1n s NfDES 
perm1t for the petlod the v&r1a~ee ts in effeet. Any l1m1tatione 
tC!!'qU1ted to impl~~~nt th~ WOS variance •hall be 1ncluded aa condlttona 
ot th~ NPPES permit !or the P"l~itteelsl oubj~Ot to the WOS variance. 

ldl was varian~e renewala: EPA may approve a WOS varunee renewal 
~t th~ State meeta the r~quire~ents of thi~ section a~d prov1des 
documentat10n o! tbe act1ons taken to meet the requ1remeonts ot the 
preVl.OUS was variance. For a waterbody WQS V&tllnce rPnPw&l, the state 
must also provide docu~entat1on of whether and to what extent 8KPs have 
been ~~plemented to addrPas the pollutant(S) sub j rct to the NOS 
vanance and the water quul! ty proqres.s achi.eved during the WOS 
V&rl&nce period. R~nc·,.;!',! of a WQ$ V&rl&nce may bP disapptoVt'd lf the 
appllC&nt did DOt CO~ply Wlth the CondltlODI a! the Ollqlnal WQS 
variance, o r otbe!rwise does not meet. the requiretaent6 of tbts s ect1on. 
0 

9. Add See. 131.15 t o subpart B to read as follows: 

Sec. 131.1~ Co~pliance schedule authorizinq provis1ons. 

A St&te Ny, 1t lts discret.~.on and consistent wJ.th state law, 
author1ze acbedulea o[ complianc e for water quality-based effluent 
luuts IW08ELs1 1n NPDES per,.Hs by lncludi.nq a OOIOj>llanc~ schedule 
sutho tiz1n9 prov1s1on in 1ts water quality stan~ards or 1mplement l nq 
requlotions. Any such prav1s1on 1s a water quality st~ndcHd .sub ject to 
E.PA review and approval and f'lluiH be consistent with section• 502(171 
an.d JOllb l! ll (Cl of the Act. Individual compliance sehedules 1ssued 
pursuant t o sucb authotiztnq provlsloos are not themselvea wat~r 
quality standards. Individual ~omplionce 11chedulea mus t be con$iste~t 
w1th CWA &ect1on S02(17), the stat~'s EPA-approved compliance schedu~eo 
authoriz1nq provision, and the rl!quit~l!nts of S~c. Sec. 122.2 and 
122.47. 
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Subpar t C·- Ptocedures f or Review and R~v~s..,oq of W<\ter Outl.~.ty 

Standards 

10. bend Se c. 131.~0 by rev.a.sinq paragraphs ca) and cb 1 to read as 
!ollow.5: 

Sec. 131.:0 State- re-v ... ew and tf!V,~..5,~.on of w"'ter quality standards. 

ra• S tate Review. 'l'be- State shall from t.-.tfte t o tllt'l@>, b'l.t at least 
once eve::y ) ye-Ars, ho ld publ1c hesr1nga for the purpose of revlewltHJ 
appll cable water quality standards and, as sppropr1ate, modi!ylnq and 
adopt1nq standards: 1n partlcUl&t, any water body seq~ent wtth water 
quality standards that do not 1nclude th~ uaes spec1fied 1n section 
101 !at 12 J o f the Act sh.all be re .. exa.rnin~d every 3 years to determine lf 
any new 1nCor~at1 on has become ava1lahle. I! such new 1nfo rmat1on 
lnd1c:ates th&t the uses Ap~H:!lfied 1n Aec:tian 10114112) ot the Act are 
4tt&lDable, th~ State shall revlse 1ts standards accotdlnqly. 
Sim1larly, a St ate shall re·e~amine its w~ter quality ~rlter•• t o 
d~tetmlnP 4f any cr1teria should b~ r~v1sed 1n llQht of any new or 
~pdat~Pd CWA sect1on 304 ta; criteria te-cownendations to assure tt.t\t 
des~9nated uses eont1nue t o be protected. Fracedute$ Stat~s e~~&blish 
!or 1denti fyinq and U!Vle..,inq water bodu'a for rev1ew should be 
lncorpcrat•d 1nto tne1r Contlnuinq Plann1nq Proc~~~. 

fb) fubl1c: Parti<apa tlon. 'Tb~ State shall ho ld pub!J.C bear1nq3 for 
tbe purpose ot review1nq or re-v1s1nq water quality standard4, U\ 
acccrdence Wlth r:o ·, t:aons of Stat .. la..- and EPA's publlc partlClpat,on 
tequ l at1o o. (4.0 C:FR. part 25 ), ~e- proposed water quellty 

( (P6qe ~4~46)1 

s tandards re-vls.a.ol\ and support1nq analyses shall be made- ava.lab l ~ tc 
the publ1c prior to t he hear1nq. 

11. Amend S~c. 1 31. 22 by I4!'VlS:i.nq paragraph lb. lo t:ead 4lll f o llows: 

Sec. 131. 22 EPA pcomulQ&tlo n of wat~r quality standards. 

lbl The Adrnin.a.str8to r may also propo!!.P !ind promulqateo a requlat .~ooh, 

&ppllCible to one or ~ore States~ 3ett1n~ fotlh a new o r t•v1$ed 
standard up on d~terminin~ such a standard 1s necessary t o me~t the 
re-qult~ments ot the- Ac:t. To constltute .an Admin1strator ' s 
determ1nati on, such determinatlon Mu~t: 

fl ) &e s1qned by the Administrator ot his or her duly authot4ze~ 
delegate, snd 

f2) Ccntaln a statement that the doeumt!nt const1tutea an 
Adm1n.1strator'$ detetW~.lrU.t lon under sttction 303(c) (4) I B) o f tl'l• "c:t . 

Subpart D--Federally Proaulqated W.!t~r Quallty Standards 

0 

12. Arl\end Sec. lll.l4 by reVJ.!hnq par.~;qraph (cl to t~ad aa f ollows: 

S@c. l l l. J 4 Xansas. 

(cl Water qual1ty standard varl&nces. Th~ Req1onal Adm.J.nlstr ator. 
£PA FleCjJlOn 7, 1s authorized to qrant var1ances fr om the water qu&llty 
5t4ndards ln paraqrapbs 16) and (b ) o f th1s secti on where th~ 
requ~re~ents o C Sec. 131.!4 •t~ ~et ~ 

0 
13. AM~nd Sec. 131.40 by rev.o.nq paraqraph (cl tc r~ad •• follows: 

s~c. 131.40 Puert o Fuca . 

(cl Water quality s t andard var.~.ances, The F.eqional Administrato r, 
EPA P.eqi o n 2, is authori:ed to grant vari•neee !torn tbeo water qu&llty 
standa:ds 1n paraqraphs fa) and (bl of th1~ section wher~ the 
requirement~ ol sec. 131.14 are met~ 

(FR Doc, 2013-2114 0 Filed 9-J-IJ: 8:4~ am] 
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