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Water Quality Standards Regqulatory Clarificarions
AGENCY: Epvircnmental Protection Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The Environmental Protection Agency (EPA} is proposing changes
to the federal water quality standards {W35) regulation which helps
implement the Clean Water Act. The changes will improve the
regulation's effectiveness in restoring and maintaaning the chemical,
physical, and hiologircal integrity of the nation's waters. The EPA is
seeking comments from interested parties on these proposed revisions.
The core of the current requlation has been in place since 1983; since
then, a numbeér of 18syss have been raised by states, triibes, or
stakeholders or identilied by the EPA in the implementation process
that will benefit from clarification and greater specificity. The
proposed rule addresses the following key program areas:
Administrator’s determinations that new or revised WOS are necessary,
designated uses, triennial reviews, antidegradation, variances to W(QS,
and compliance schedule authorlzing provisions.

DATES: Comments must be received on or before December 3, 2013,

ADDRESSES: Submit your comments, i1dentified by Docket identification
tID) No., EFA-BEQ-OW-2010-0606, by one of the Following methods:

Federal eRulemaking Portal: http://www.requlatinns. j .

Fellow the online instructions for submitting comments,

Emsil: ow-doczetfoni,7ov.

Mail: Water Docket, Environmental Frotecticn Agency, Mail
Cede 2822T, 1200 Pennsylvania Ave. NW., Washangten, DC 20460,
Atteoticn: Docket ID Ne, EPA-HQ-OW-2010-0606.

Hand Delivery: EPA Docket Center, EPR West Room 3334, 1301
Constitution Ave. NW., Washington, DC 20004, Attention: Docket ID No.
EPA-HQ-OW-2010-0606. Such deliveries are only accepted during the
Docket Center’'s normal hours of operation. Special arrangements should
be made for deliveries of boxed information by calling 202-566-2426.

Instyuctions: Direct youl comments to Docket ID Ne. EPA-HQ-OW-2010-
0606. The EPA's policy ia that all comments received will be included

http://www.gpo.gov/fdsys/pke/FR-2013-09-04/htm1/2013-21140.htm
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in the publlc docket without change and may be made available online at
Llle://wew, Segulatians. 5w, locluding any personal information
provided, unless the comment includes information claimed to be
Confidential Business Information (CBI} or other information whose
disclosure 1s restricted by statute, Do pot submit information that you

consider to be CBI or otherwise protectad through ht'] :/ www.:ojula*1ons, jov or email, The nt*p://www.rejelast

a20c.jcv Web site

is an "~ ‘anonymous access'’ system, which means the EPA will not know
your identity or contact information unless you provide i1t in the body
of your comment. 1f you send an email comment directly to the EPA
without going through www.resulav:ens.gow your email address will be
automatlcally captured and included ag part of the comment that is
placed in the public dotket and made available on the Internet. I[ you
submit an electronic comment, the EPA recommends thst you include your
name and other contact information in the body of your ccmment and wWith
any disc you submit. If the EPA cannot read your comment due to
technical difficulties apd cannot contacst you for clarification, the
EFA may not be able to consider your comment. Electronic files should
avoid the use of special characters, any foIm of encryption, and be
Free of any defects or viruses, For additional information about the
EPA's public docket visit the Docket Center homepage at 5° .p.:/ WwWM.epa.dtV/epantme/decbe~s htm,

Docket: All documents in the docket are listed in the attp://uwa. regniations, 5w index, Although listed ip the index,

information is nobt publicly available [e.g., CBI or ather informatinnp
whose digclosure 18 restricted by atarute). Cextaln other materials,
such as copyrighted material, will be publicly available only in hazd
copy. Publicly available docket materials are avsilable either
electronically in Ltip://www.rezulstizns.qov or an hard copy at the
Office of Water [ocker Center, EPA/DC, EPA HWest, Room 3334, 1301
Constitution Ave. NW., Washington, DC. The Public Reading Room is open
frem #:30 a.m, to 4:30 p.m., Monday through Frlday, excluding legal
holidays. The telephone number for the Public Rdading Room is 1202}
566-1744; the telephone number for the Office of Watar Docket Center is
{202) 566-2426.

FOR FURTHER INFORMATION CONTACT: Janita Aquirre, Standards and Realth
Protection Division, Office of Science and Technology (43057},
Environmental Protection Agency, 1200 Fennsylvania Avenye HNW.,
Washington, DC 20460; telephone numbez: 202-56€-1660; fax aumber: 202-
566-0409; emall address: WQSRegulatcr UiarificatioRNsiepa. |OV,

SUPPLEMENTARY INFORMATION: This supplementary information section is
organized as follows:

Table of Contents

I. General Information

A. Does this action apply to me?

B, What should I consider as I ptepare my comments for the EFA?
II. Background

A. What is the statutory and requlatcry higtory of the WQS
regulation and program?

B. How has the public provided EPA input on the national WQS
Program in the past?

C. Why 18 the EPA proposing changes to the Ffederal WQS
regulation?
I11. Program Areas for Proposed Regulatory Clarifications

A. Intreduction

8. Administrator's Determinations That New or Revised WQ5 Are
Necessary

C. Designated Uses

I. Requirements of Triean:al Reviews

E. Antidegradation Implementation

F. WQ5 Variances

G. Provisions Authorizing the Use of Fermit-Based Compliance
Schedulea

H. Other Changes
IV, When does this action take effect?
V. Economic Impacts on State and Tribal W(OS Proorams
VI, Statutory and Executive Order Reviews

A, Executive Order 12666: Regulatory Planning sod Review and
Executive Order 13563: Improving Regulation and Requlatory Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D, Untunded Mandates Reform Act

E. Executive Order 13132 (Federalism)

F. Executive Order 13173

G. Executive Order 13045: Protection cof Children From
Envircnmental Health Risks and Safety Risks

H. Executive Order 13211: Actions Concerning Begulations That
Significantly Affect Energy Supply, Distribution, oz Use

I. National Technclogy Transfer and Advancement Act

J. Executive Order 126898: Federal Actions To Address
Environmental Justice in Minority Populaticns and Low=-Income
Populations

I. General Information
A. Does this action apply to me?

State snd tribal governments responsikle for adm:nistering or
overseeing water quality programs may be directly affected by thas
rulemaking, as states and authorized tridbes\l\ may
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need to consider and implemeat new provisions, or revise exist.ing
provisions, 1in their water quality standards (WQS5 or standards).
Entitiea such as industrial dischargers or oublicly owned treatment
warks that discharge pollutants to waters of the United States may be
indirectly affected by this rulemaking because WQS may be used in
determining permit limits under the National Pollutant Diamcharge
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Elimipation System (NPDES) or in umplementing other Clean Water Act
{CWA or the Act) regulatory programs. Citizens concerned with water
quality and W05 implementatjion may also be interested .n thia
rulemaking, although they might oot be directly impacted. Categories
and entities that may potentislly be affected include the followlng:

AN Hereafter referted to 4% " “states and authorized tribes'' or
states and tribes.'' " ‘State’'” in the Clean Water Act and thia
document tefers to & state, the District of Columbia, the
Commonwealth of Puerto Rigo, the Virgip Ialands, Guam, Amerzcan
Samoa, and the Commonwealth of the Northern Mariana Islands.

Examples of potentially affected
Catagory entitien

States and Tribes.....vivvsrnrrrver.. States and authorized tribes
[tribes eligible to administer
WQS under the CWA).

InduUSLI¥.eeieorinrrrerererersrsersssss Industries discharging pellutants
to waters of the United States.
Mumicipalotles, , osurranns seevnrress Publiely owned treatment works or

other facilities discharging
polliutants to waters of the
Dnited States.

Thixz table 18 fot intended to be exhaustive, but rather provides a
guide for entities that may be directly or indirectly affected by this
4ction, It lists the types of entities of which the EPA is aware could
be potentially affected by this action., Other typss of earities not
l:sted in the table might be affected through implementation of WQS
that are revised as a result of this rule. I{ you have questions
regarding the applicability of this action to a particular entity,
consult the person listed in the preceding FOR FURTHER INFORMATION
CONTACT section.

B, What should I consider as I prepare my comments for the EPA?

1. Resubmitting Relevant Comments From 2010 Stakekolder and Publac
Listening Sessions

From August thzough Decembezr 2010, the EPA held mult.ple listening
sessions with stakeholdera and the public, as wall as consultation
sessions with states, tribes, and representatives of state and local
elected officials, concerning the general directions of this proposed
rule. The EPA considered the views and comments received frcm these
sessions in developing this proposal. The pzoposal published today hae
evolved substantially from the materials the EPA shared at that time.
If you submitted comments in response to any of those sessicns and wish
for tiese comments to be considered during the public comment period
for tnis proposed rulemaking, you must resubmit such comments to the
EPA 1p aAccordance with the instructions outlined in this document.
2. sSubmitting Confidential Business Information (CBI

Page 3 of 36

Do not submit this information to the EFA through at p://wwy,tegulations.:sv or email. Clearly mark the part or all of the

informatiocn that you claim to be CBI. For CBI information ip a disc
that you mail to the EPA, mark the cutside of the disc as CBI and then
identif{y electronically within the disc the specific information that
is claimed as CBI. In additioh to one ¢omplere version of the comment
that includes information claimed as CBI, a copy of the comment that
does not contain the informatien claimed as CBI muat be apbmitted For
inclusion in the public docket. Information so marked will not be
disclosed except 1n accordance with procedures set forth in 40 Code of
Federal Regulations (CFR) part 2.
3. Tips for Preparing Your Connments

When submitting comments, remember to:

Identify the rulemaking by docket number and other
identifying information (subject heading, Federal Register date and
page number) .

Follow directions. The agency may ask you to respopd to
specific questions or organize comments by referencing a CFR part or
section number.

Submit apny and all comments on any portion of the
rulemaking that you wish to be conaidered,

Explain why You agree or disagree, suggest alternatives,
and substitute language for your requested changes.

Deacribe any agsumptionsa and pravide any technical
information andfor data that you used,

I1f you provide an estimate of pctential costs ox burdens,
explain how you arrived at your estimate in sufficient detail to allow
for 1t to be reproduced.

Provide spec:fic examples to lllustrate your concerns, and
suggest alterndtives.

Explain yoéur views as clearly aa possible.

Make sure te submit your comments by the comment period
deadline identified.

I1. Background

A. What is the statutery and regulatory hustory of the WQS regulation
4and program?

The CWA--initially enacted as the Federal Water Pollution Control
Act Amendments of 1272 (Pub. L. %2-5C0) and subsequent amendments--
establishes the basic structure in place today for regulating pollutant
discharges into the waters of the United States. In the Act, Congress
established the naticonal objective to " ‘restore and maintain the
chemical, physical, and biclogical inteqrity of the Naticn'=s waters,''
and to achieve " "wherever attainable, an interim goal of water quality
which provides for the protection and propagation of figh, shellf:ish,

hitp://www.gpo.gov/fdsys/pkg/FR-2013-09-04/html/2013-21140.htm
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and wildlife and for recreaticn 1n and on the water'' (sections 101(a)
and 10lialt2)).

The CWA establishes the basis for the current WOS regulatlon and
progzam. Section 301 of the Act provides that "~“the discharge of any
pollutant by any perscn shall be unlawful'' except in compliance with
specific requirements of Title III and IV of the Act, including
industrial and municipal effluent limitations specified under aection
304 and " ‘any more stringent limitation, including those necessary to
meet WOS, trearment standards or schedule of compliance established
pursuant toc any State law or regulation.®" Section 303{c} of the Act
addresses the development of state and authorized tribal WQS and
provides for the following:

(1) WQS sbhall coensist of designated uses and water qual.ty criteria
based upon such uses;

(21 States and authorized tribes shall establish WQS considering
the following pessible uses for their waters==propagation of [ish,
shellfish and wildlife, recreaticnal purposes, public water supply,
agricultural and

[[Page 54520]]

industrial water supplies, navigation, and other uses;

(3) State and tribal standards must protect public heslth ot
welfare, enhance the quality of water, and serve the purposes of the
Act;

{4) States and tribes must review their standards at least once
every 3 years; and

(51 The EPFA is required to review any new or revised state and
tribal standards, aod is also required tc promulgate federal standards
where the EPA finds that new or revised state or tribal standards are
not consistent with appllcable requirements of the Act or in aituations
where the Administrator determines that federal standards are necessary
to meat the requirements of the Act,

The EPA established the core of thes current WQS regulation in a
final rule isaved in 1983.\2\ This rule strengthened previous
provisions that had been in place since 1377 and moved them to a new 40
CFR part 131 (54 FR 51400, November B, 1963). The resulting regulst on
describes how the WQS envisioned in the CWA are to be adminiatered. It
clarifies the content of standards and eatablishes more detailed
provisions for implementing the provisions of the Act. The follewing
are examples of how the regulstion has interpreted and implemented the
CWA provisions regarding standards:

A2\ In this preamble, the EPA uses the term ' ‘water quality
standards requlation'' to mean subparts A, B, and C of part 131,
These three subparts, comprisming Sec. Sec. 131.1 through 131.22,
contain general provisions, requirements for establishing stapdards,
and procedurss for review and revision of standards, respectively,
Part 131 also includes a subpart D that contains the text of WQS the
EPA has premulgated to replace or augment state and tribal
standards.

Establishes procedures to recognize the amportance of
designating beneficial uses tc achieve the CWRA section 101{a)(2)
interim goal with regard to protecting aquatic life and recreational
uses, and to provide states gnd tribes the cptlen of establisbhing sub=-
categories of uses, asuch as cold water and warm water aquatic life
designations (Sec. 131.10).

Provides deta.l concerning the adoption of numeric water
quality criteria, including author:zing the mcdification of the EPA's
national recommended criteria to reflect site-specific conditions, the
use of criteria methodologies differant from the EPA's recommendations
80 long as they are scientifically defensible, and the use of narrative
criteria where numeric criteria cannct be derived or to supplement
numeric criteria (Sec. 131.11).

Incerporates and clarifies the Act's emphdsis on the
importance of preserving existing uses and identifying and preserving
high guality and outstanding rescurce waters through lomgstanding
antidegradation provisions, These provisions are designed to protect
existing uses and the level of water quality necessary to support these
uses; to protect high quality waters and provide a transparent analytic
process for states and tribes tc determine whether limited degradation
of such waters is appropriste and necessary (Sec, 131.12).

In support of the 1983 regulation, the EPA has issued a number of
guidance documents, such as the " "Water Quality Standards Randbook”™'
|WQS Handbooki,\3\ that have provided guidance on the interpretation
and implementation of the WQS regulation, and on scientific and
technical analyses that are used in making decisions that would impact
WQS. The EPA also developed the " ~“~Technical Support Document for Water
Quality=-Based Toxics Control'' A4\ ITSD) that provided additional
guidance for implementing state and tribal WQS.

\3\ F:irst edition, December 1383; seccnd edition, EPA 823-B=94-
005a, August 1994,

A4\ First edition, EPA 440/4-685-032, September 1985; revised
edition, EPA 505/2-90-001, March 19391.

The patt 131 regulation has been modified twice since 1983, First,
in 1991 the EFA added Sec. Sec, 131.7 and 131.8 regardiog tribes,
pursuant to section 518 of thea CWA (56 FR 64593, December 12, 1991].
Secticn 518, which was enacted in 1987, included provisicns extending
the ability to participate in the WQS program to Indian tribes. Second,
in 2000 the EPA promulgated Sec. 131.21(¢), commonly known as the
"‘Alaska Rule,'" to clarify that new and revised standards adopted by
states and tribes and suhmitted to the EPA after May 30, 2000 become
applicable standards for CWA purposes only wheo approved by the EPA (65

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/htm1/2013-21140.htm 3/25/2015
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FR 24641, April 27, 20001,

B. How has the public pzovided EPA input cp the national WQS Program .n
the past?

The EPA zeceived comments, dara, and information from over 6,000
commenters 1n developing " 'Final Water Qualaty Guidance for the Great
Lakes System'' in 1995 (60 FR 15366, Mareh 23, 1995%), The Final
Guidance represented more than six years of intensive, cooperative
efforts that included participation by the eight Great Lakes states,
the EPA, and other Federal agencies in open dialogue with citizens,
local governments, municipslities, academia, the environmental
community, and industries located in tha Great Lakes ecosystem, This
process entailed a thorough review and analysis of the federal water
quality progzam and opportunities for greater clarity, focus, and
irproved implementation, The fipnal Guidence ia codified in 40 CFR part
132 and helps establish consistent, enforceable, and long-term
protections from all types of pollutants, with short~term emphasis on
the types of bin-iccumnlative contaminants that ac¢dumulate in the food
web and pose a threat to the Great lLakes System. While not all
provisions cf the Final Guidance may be necessary or apptopriate for
the national Water Quality Standards Frogram, the EFA considered the
input received from the public through the development of the Fainal
Guidance during the preparaticn of this proposed rule.

In 1996, the EFA issued an Advance Notice of Proposed Rulemaking
(ANPRM} to discuss and invite comment on over 130 aspects of the
federal WQS regulation and program, with a goal of identiiying specific
changes that might strengthen water guality protecticn and restoratien,
facilitate watershed management initiastives, and incorporate evolving
water quality criteria and assesament science into state and tribal WQS
programs. (€3 FR 36742, July 7, 1996), In response, the EPA received
over 3,200 specific written comments from ¢ver 150 comment letters, The
EPA alsc held thzree public meetings during the 160-day comment pezricd
where additicnal comments were recelved and discusased.

Although the EPA chose not to move forward with a rulemaking after
the ANRPM, as a result of the input received, the EPA 1dentified a
number of high priority issue aress for which the Agency has develcped
guidance, provided technical assistance snd continued further
discussion and dialeque to assure more effective program
implementaticn. For example, many ANPRM commenters expressed the need
for additional sssistance on establishing designated uses of water
bodies and the proceas to follow when making designated uses mere or
less protective. In order to receive ipput from a broad set of
stakeholders on these toples, the EPA held a follow-up national
sympoaium on designated uses on June 3-4, 2002 in Washington, DC.
Approximately 200 interested citizens, goveranment officials, and
tegulated parties attended this open meeting, which inc¢luded
presentationa from a variety of stakeholdera and an expert panel
representing different
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viewpoints.\5\ In addition, the EPA held four co-regulator workshops
between Februsary 2005 and April 2006 with =tate, interstate, and tribal
partners, and gathered further input and feedback on the establishment,
adjustment, and implementaticn of designated uses.\6\

\5\ Froceedings from the national sympoaium on designated uses
can be found at htipi//water,eps,qoviscitech/swigiidince/ s andsrdssases/symposaur o odex,cfen

\6\ A summary of the co-regulator workshops and a lipk to the
use attainability analysis (UAA) case astudies can be found at nttp:

Page 5 of 36

Alwate.  opa.gov/scitech/swiiidance/standards/uses/uaa/.nio.cfm.

C. Why is the EPA propomsing changes to the Federal WOS regulation?

The core requirements of the current WQS requlatien have been in
place for over 30 years. These requirements have provided a strong
foundaticn for water quality-based contrels, including water gquality
assessments, impaired waters lists, and total maximum daily loads
{TMDLs) under CWA section 303(d), as well as for water quality-based
effluent limits (WQBELs) in NPDES discharge pesrmits under CWA section
402. As with the development and operation of any program, however, a
number cf policy and technical issues have recurred over the past 30
years in individual standards reviews, stakeholder commepts, and
litigation that the EFA believes would be addressed and resslved more
efficiently by clarifying, updating and revising the federal WQS
tegulation toc assure greater public transparency, better stakeholder
information, and more effective implementation.

From 200€ through 2010, the EPA held ongoing discussicns with state
and tribsl partners and other stakeholders. These discussions addressed
a wide-range of issues, from which a subset has been identified as
significant areas of continuing cencern. In 2010, the EPA held
listening sessions with the public, states and tribes to obtain
feedback on this subset of issues. The agenda, backqround material,

list of participants and the public transcripts may be viewed at hitp;//water.epa. jov/lawsregs/lawsquidance/wqgs listen.ng.cfmMrecords.

Secticn III of the EFA's proposal describes the key areas the EFA has
chosen to address based on lnput tecelved and the EPA's proposed
requlatory approaches. The EFA believes that states, tribes, other
stakeholders, and the public will benefit from clarification in these
key areas to better understand and make proper use of available CWA
tools and flexibilities, while msintaining cpen and traosparent publuc
patticipation. Clear regulatory requiremsnts and improved
irmplementaticn will provide a more transparent and well-defined pathway
for restoring and maintaining the biological, chemical, and physical
integrity of the nation's waters. The changes the EPA is proposing
today add or medify specific requlatory provisions to address key areas
described below.

111. Progrzam Ateas for Proposed Regulatory Clarifications

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/htm1/2013-21140.htm
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A. Introduction

As discussed in section II.C, the EPA has had ongoing dialogue with
states, tribes and stakeholders on key iassues that are central to
assuring effective implementation of the WQS program, As part of this
precess, the Agency has considered several fundamental gquestions in
evaluating opporinnities to improve implementation of the WQS program
including whkich recurring implementation issues would benefit moat from
a4 regulatory clarafication or update, whether there are emprging lssues
that could be mere effectively addressed through regulatory revisicns,
whether the regulation continues to have the appropriste balance of
consistency and flexibility for states aod tribes, and whether the
resulting program effectively facilitates public participation in
standards decisions.

As a resylt of this evaluation and cons:deration of continuing
input from states, tribes and stakehclders, the EPA 18 proposing
changes to key program areas of its WQS regulation at 40 CFR part 131
that the Agency believes will result in improved regqulatory clarity and
more effective program implementation, and lead to environmenrtal
improvements in wWater quality. Thia proposed rulemaking requeats
comment on requlatory revisions in the following six key .ssue areas:
(1) Adminlstrater’'s determination that new or revised WQS are
necessary, (2} designated uses, (3) triennial reviews, (4
antidegradation, (5) WQS variances, and () compliance schedule
authorizing provisions.

B. Administrator's Determinations That New or Revised WQS Are Neceasary

1. The EPA Proposal

The EPA ia proposing to amend paraqraph (b) of Sec. 131,22 to add
4 reguirement that an Administrator's determination must be signed by
the Administrator or his or her duly anthorized delegate, and must
include a statement that the document is a determination for purpocses
of section 303(c)i4)(B) of the Act.

2. Backgzound and Rationale fer Revisicn

Section 303{c!i4:(B) of the CWA prcvides the EFA Administratcr with
authority to determine that & new cr revised W0S 18 necessary to meet
the CWA requirements, typically in those situations where a state or
tribe fails or 18 unable to act in a manner consistent with the CWA,
Such a determination 1s made at the Administrator's diacretion, after
evaluating all relevant factors. An Administrator's determination
triggers the reguirement for the EPA to promptly prepare and publish
proposed regulations setting forth a4 revised or new WQS for the waterc
of the United States invoelved, and for the EPA to promulgate asuch WQS
unless the state or tribe adopts and the EPA approves such WQS before
the EPA promulgation,

The EPA is concerned that the process whereby the Administrator
determines that new or revised standards are necessary is notU always
clearly understood or interpreted by the public and stakeholders. In
some inastances, this lack of understanding has led tc a4 mistaken
conclusion that the EPA has made s CWA 303(c) {4} (B) determination when,
in fact, the EPA did not make nor intend to make & determination. For
example, Agency memoranda or documents articulating aress where states’
W0S may need improvements have sometimes been construed or alleged by
stakehoclders to be official Administrator dererminations that obligate
the EFA to propose and promulgate federal WQS for such states. In order
to ensure elfective implementation of the national WQS program, to
provide direct, ¢lear, and transparent feedback on state and tribal
sctions, and to maintain an open and constructive dialogue with states,
tzibes and stakeholders on important water quality assves, it is
essential that the EPA have the ability to provide feedback, and states
and tribes have the cpportunity te consider and evaluate the Agency's
views, without fear of litigation triggering a duty cn the psrt of the
EPA to propose and promulgate WQS before either 4 state, tribe or the
Agency believes such a course is appropriate or necessary.

The EPA believes that this revision would establish a more
transparent processa for the Administrator teo announce any determination
made under section 303(c)(4)(B) of the Act, Such a revision will allow
the EEA to effectively provide direct and specifi¢ written
recommendations to states and tribes on aress where WQS improvements
should be considered,
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without the possibility that such recommendations will be construed as
s determination that obligates the EPA tc propose and promulgate new or
revised standsrds.

The public's ability under Section 553(e} of the Administrative
Procedure Act (5 U.S.C. 5%3(e}} to petition the EPA teo issue, amend, or
repeal a rule, would not be affected by this proposed revision.

The EFA invites ccmments on the proposed amendment to paragraph (b}
of Sec. 131.22. The EPA alsc invites ¢tommenl on any other optiems it
should considez or on the interpretations expressed in this section.

C. Designated Unes

1. The EPA Proposal

First, the EPA is propoaing to amend paragraph (g) at Sec. 131.10
to provide that where a state or tribe adopts new or revised water
uyuality standards based on A use attainability analysis (UAA), 1t must
adopt the highest attainable use {HAU:., States and tribes must also
adopt criteris, as specified in Sec. 131.11(al, to protect that use.
The EPA 1s alsc proposing to add a definiticn of HAU at Sec. 131.3(m.
Specifically, the EPA 1s proposing to defines HAU as " “the aquatic life,
wildlife, and/or recreation use that im both ¢losest to the uzes
specified in secticn 101(e8){2) of the Act and attainable, as determined
using begt available data and information thkrough a use attainability
analysis defined an Sec. 131.3(g).""

Second, the EPA iam making appropriate edits to Sec. 131.10{g) to

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/htm1/2013-21140.htm
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be clear that the factors listed in Sec. 131.10(g) must be used wher a
UAA 15 required by Sec, 131.10{(}), and 1s testructuring Sec.

131.10(k) te clearly articulate when a UAA 1s not required.

2. Backeround

Designated uses communicate a state's or tribe's envircnmental
management objectives for 1ta waters and drive on-the-ground water
quality decision-making and improvements, To establish appropriste WQS,
states and tribes define the water quality goals of a water body first
by designating the use(s} and second by setting criterisa that protect
those uses. WQS sre the foundation for other CHWA requirements
applicable to a water body, such as WQRELs for poant source
diachargers, as well as assessment of waters and establishment of TMDLs
for waters not meeting applicable W05, Dasignated uses play suck an
important tole in the effective implemeatation ¢f the CWA. The EPA
believes it is essential to provide clear and concise requlatory
Tequirements for states and tribes to follow (1) when adopting a use
specified in section 101(a)(2) or sub-categories of such uses for a
water body for the first time, or (2) when I#moVving of revising a
currently adopted use specdified in section 101ia)(2) of the Act, or a
sub-category of such a2 uae, This is particularly impertant in light of
recurring loput and questions on this issue and the potential for
conflicting interpretations and inconsistent case-hy-case WQS program
implementation.

Under section 303 (33 V.5.C. 1313) of the CWA, states and
authorized tribes are requized to develcop WQS for waters of the United
States withln their state. WQS shall include designated use or uses to
be made of the water and crateris to protect those uses., Such standards
shall be established taking into consideration the use and value of
waters for public water supplies, propagation of fish and wildlife,
tecreation, agricultural uses, industrial uaes, navigation and other
purposea (CWA 303(c) (2) (A)]. Designated uaes are defined at 40 CFR
131.3{f) as the "~'uses specified in water gquality standards for each
water body or segment whether or not they are being attained.'' A
"‘use'" 1is a particular function of, or activity in, a particular water
body that requires a specific level of water quality.

Secticon 101(a}(2) of the CWA establishes the naticnal goal that
' ‘wherever attainable, ac 1nterim goal of water quality which provides
for the protection and propagation of fish, ahellfish, and wildlife and
provides for recreation in and on the water'' be schieved by July 1,
1983, CWA section 3031(c}{2)(A) requires state and tribal WOS to

‘protect the public heslth or welfare, enhance the quality of the
water and serve the purposes of this [Act],'' The WQ5S regulation at 40
CFR part 131 interprets and implements these provisions through
requilements that WQS protect the uses specified in section 101{a)(2)
of the Act unless those uses are shown to be unattainable, effactively
creating a rebuttable presumption of attainabality.\7\ Thus, it has
been the EPA's interpretation that the uses specified in section
101(a1 (2) of the Act are presumed attainasble unless a state or tribe
affirmatively demonstrates through a TAAAB\ that 10l(al (2} uses &re not
attainable as provided by one of six regulatory factors at Sec.
131.10(g) .\9\

\7\ See 40 CFR 131.2; 131.5(a)(4); 131.6(a), (£} 131.10(g}, (1.
tk} .

\B\ See 40 CFR 131.3(q). A UAA 1s a abtructured scientific
assessment of the factors affecting the attainment of the uvse that
may include physical, chemical, biclogical, and econcmic facrors aL
described in Sec. 131.10(q),

\9\ EPA's " ‘rebuttable presumpticn'' that the usea spec.fied in
CWA section 101(4)(2) are preaumed attainable, unless demonstrated
to be unattainable through a UAA, has been upheld in Idahe Mining
Rssociation v, Browner, 90 F, Supp. 2¢ 1078 (D, Idaho 20000,

The current WQS regulation at 40 CFR 131.10 requires states and
tribes to specify appropriate usea to be schisved and protected;
requires that WQS ensure attsinment and maintenance of WQS of
downstieam waters; allouws fer sub-categories of uses (e.g., to
differentiate between cold water and warm water [isheries) and sesascnal
uses; descridbes when uses are attainable; lists aix factors of which at
least one muat be satisfied te justify removal of uses specified in
Section 10lfa)(2) that are not existing uses; prohibits removal of
existing uses; requires states and authorized tribes to revise WQS to
reflect yses that are presently being attained but not designated; and
establishes when a state or tribe is or is not required to conduct a
UAA. States and tribes have flexibility when managing their designated
uses consistent with the CWA and implementing regqulation.

Mote specifically, the current WQS regulat:on reguires a UAA when
designating uses that do not include the uses specified in section
101(a)(2) of the CWA, when removing a designated use specified in
section 101(a) (21 of the Act, or when adopting sub-categories of such
uses that require less stringent criteria. The phzase " “uses specified
in section 101(a})(2) of the Act'' refers to uses that provide for the
protection and propagation of fish tincluding aquatic invertebrates),
shellfish, and wildlife, and recreation in and on the water, as well as
fer the protection of human health when consuming fish, shellfisbh, and
other aquatie life.\10\ '~'Sub-category of a use specificd in section
101 (81 (21 of the Act'' refers to any use that reflects the subdivision
of uses specified in section 101{a)i2) of the Act intoc smalle:r, more
homogencus groups of waters with the intent of reducing variability
within the growp. 40 CFR 131.10(¢) provides that atates and suthorized
tribes may adopt sub-categories of a use and set the appropriate
criteria te refleect varying needs of such sub-categories of uses.
States and tribes bave broad discretion to determine the appropriate
level of specificity to use in identifying and defining designated
uses, and ncthing in this propesal is intended to narrow that
discretion. However, the EPA haa found that the c¢learer, more ac¢Curate,
and
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(IPage 54523))

refined the designated uses sre in describing the state's or tribe's
cbjective for a water body, the more effective those use designations
can be in driving the mansgement actions necessary to restore and
protect water quality.\l1l\

MO\ Brispssimater, slia.Jov

1tech/saqaidance/ =t andars Juzn loas /DN L sl -tandards hellziish.pdf.

\1I\ EPA notea that a ose may meet the description of & sub~
category of a use specified in section 101(a81(2) of the Act,'' but
not provide an equal level of protection as a use specified in
section 10]1(a}) (2) of the Act. If a state wishes to designate such a
sub-category, a UAA would be required, consistent with Sec.
13t.10¢().

The current regulation at Sec. 131.1C0t(g) and (h) (1) provides that
states and tribes may not remove a designated use if it would also
remove An existing use unless a use requiring more stringent criteria
is added. Existing uges are '‘those uses actually attained in the water
body on or after November 28, 1975, whether or not they are Ilncluded an
the water qguality standards.'' Existing uses are known to be
“mttaineo'* when both the use and the water quality necessary to
support the use has been achieved.\1Z\ The EPA recognizes, however,
that all the necessary data may not be available, Where data may he
limited, inconclusive, or not available, states and tribes have
diseretion to determine whether an existing use has been attained,
based on either the use or the water guality. It is important to note
that the prohibition on removimg an existing use is not intended to
apply to a situation where the state or tribe wishes to remove a use
where removal would result in improving the condition of a water bedy.
The intent of the requlation is to further the objective in CWA secticon
10l(a! to "~ ‘restore and maintain the chemical, physical, and bacloqical
integrity'' of the nation's waters, not to prevenr actions that make
the water body more like its minimally :impacted condition. For example,
Lf a warm water fishery exists behind a dsm, the existing use proviazon
would not prevent the state from removing that dam because doing sc
would likely restore the natural cold water aguatic ecosystem.

\12\ Sees nytp://wates.ena.qeviscitech/swynidance/standa:ag upl gad/imitnee-oxist ny-uses=2

SHM=189=23 ndt,

3. Rationale for Revision
Adoption of Highest Attainable Use

As discussed above, states and tribes have flexibility to designate
and revise uses in accordance with the provisions of Sec, 131.10 which
implements the requirement in 303(c) (2) (A) that standards shall be set
to serve the purposes of the Act as set forth im Section) 10lra)(2) and
303{¢c) (2) (A} . However, the EPA believes that it may be appropriate to
provide greater clarity in the requlations implementing this
requirement. For example, as part of the UAA process, a state or tribe
may be able to demonstrate that a use supporting a4 particular class of
aquatic life is not attainable. However, if some less sensitive aquatic
organisms are able to survive at the site ander current or attainable
future conditions, the gosls of the CWA are not served by simply
zemoving the squatic life use designation and applicable criteria
without determining whether there is some alternate 10114)(2) use or
subcategory of such a use that is feas:ible to attain. The UAA process
can be used to i1dentify the highest aquatic life use that is attainable
{(1.e., highest attainable use). Under this pzoposal, the state or tribe
would be required to designate that highest attainable use, However, as
noted above, states and tribes have broad discretion to determine the
appropriate level of specificity to use in identifying and defining
designated uses, and nothing ip thix proposal :s intended to narrow
that discretion. To further clarafy this in rule text, the proposal
would add the following language to 131.10(g): "~ To meet this
requirement, States may, at their discretion, utilize their current use
categories or subcategories, develop new use categories or
subcategories, or adopt another use which may include a location-
specific use,.'' Thus, while a state or tribe may wiah to eatablish a
new or revised use category or subcategory to mest the proposed HAU
requirement, the state or tribe could also comply with this regquirement
by adopting the highest attainable yas from its currently established
use categories or subéategories or by adopting a location-specific use,
or another defensible approach.

The EPA's current regulation at 40 CFR 131.6{a) requires that each
state's or tribe's water quality standards submitted to the EPA for
review must include " “use designations consistent with the provisions
of sections 101{a){2) and 303(c) (2} of the Act.'' Sections 131.10(g)
and 131.10(j) implement the CWA by suthorizing & state or tribe to
designate uses that do not include the uses specified in section
101(a) (2! or to remove protection for a use specified 1n section
101ta) {2) {or subcategory of su¢h a use] only through a UAA., If the
state or tribe demopnstrates through a UAA that a 101l(a) (2] use, or a
subcategory of such a use, is not attainsble, then in crder te comply
with this requlatory requirement, the state or tribe will need to adopt
use designations that continue to serve the 101:(al (2} goal by
protecting the highest attainable use unless the state or tribe has
shewn that no use specified in section 101{a)(2) is attainable.

This proposal is intended to clearly articulate a requirement to
adopt the HAU in the EPA's regulation. HAU is defined in this proposal
as ' ‘the aquatic life, wildlife, and/or recreation use that 1s both
closest to the uses apecified i1n section 101(a)(2) of the Act and
attainable, as determined using best available data and information
through & use attainability analysis defiped in Sec. 131.3(g}."" With
this definltion, the EPA recognizes and affirms the primary role
accorded to states and tribes under the CRA in establishing categoriea
of designated uses and assigning those uses to specifie water bodles

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/html/2013-21140.htm
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within their jurisdiction. The EPA .ntends for states and tribes to use
their ezisting use classification scheme to meet the HAU requirement
whenever the state or tribe determines that it 1s appropriate to do sc.
The EER 1s not requiring stares and tribes to revige their use
categorization scheme by developing new use categories or
subcategories, although states apd tribes are encouraged to develop
them 1f they find 1t practical and appropriate to do sc. While the EPA
believes that there is often wvalue in specifying more narrowly targeted
aquatic life uses (e.g., WALl water or cold water fishery!, the EPA
alsc tecocgnizes that i1t may not be practical for states or tribes to
adopt fine gradations of agquatic life vses in many cases. The proposed
rule would thus not affect a state or tribe's discistion to determine
the appropriate level of specificity in establishing designated ases.

When adeopting the HAU, states and tribes must a1lso adopt criteria
to protect that use, as spegified 1n See, 131.1114), Requiring the HAU
tc be adopted as an easential part of the UAR process 18 important to
adequately implement bhoth CWA secticns 10117a) (2) and 303(c) (2) (A],
Where uses apecified i1n section 10l{a)(2) are unattainable, 1t is
important that states and tribes still strive to atbzin uses that
continue to serve the purposes of the Act and alse enhgpce the gquality
of tie water.

In determining the HAU to adopt in place of an unattainable aquatic
life, wildlife, snd/or recreation use, statas and tribes should use the
same regulatory factors (at 40 CFR 131.10(g)) and dats analysis that
were used to evaluate sttaipability. When conducting this review and
soliciting input from the public, states and tribes should consider not
only what is gurrently attaiped, but alsc what is sttsipable in the
future sfter achievable gaina in water quality aze

[[Page 54524])

realized. Such a prospective analysis may involve the following:

Identifying the current and expected tondition for & water
body;

Evaluating the effectiveness of bhest management practices
(BMPs) apd associated water qualaity improvements;

Examining the efficacy of treatment technoloegy from
enginesring studies; and

Daing water quality models, loading calculations, and
other predictive toopla,

Once a state or tribe has determined the HAU, there are several
different approaches it may wish to consider fot articularting the
designated use in the relevant water quality standards regulations, The
EPA's intent is far a state or tribe to have the flexibility to choose
1ts preferred approach for articulating the HAU in regulation. The ERA
vrovides the Following example approsches, but does not inrend states
and tribes to be limited to only these approaches., The EFR invites
commenta on other approarhes or examples that states and tribes could
use whep articulating the HAD, or examples of scenarios where the
following approaches may not be appropriate. The EFA emphasizes that
states and tribes are not required to develop new use cAtegorles of
subcategozries to meet the HAU requirement.

1., Use a refined desjgnated yse structure that is slready adopted
into state or tribal regulation: Where a state oz tribe already has a
refined designated use structure adepted inte state regqulations, they
could consider adepting the "~ “next best'' attainable use that already
exists in the use structure as the HAU. For example, consider a state
with the following four aquatic life uses: exceptional, kigh, modified,
and limited aguatic life use--each with associated dissclved oxygen
eriteria that protect the use, The state determinea through a URA
{based on a factor at Sec. 131.10(g)) that a particular stream cannot
attain the designated "~ 'high aquatic life use’™' and assoctated
dissolved oxygen c¢ritezion due to & low head dam and resulting
impoundment. Because the dam cannot be removed or operated in such 3
way as Fo attain the dissclved oxygen criteria needed to piotect the
expected biolegical community at the site, "he state adoprs the
“‘modified aquatic life use’’ and dissclved oxygen criterion to protect
the revised use. The UAA documents that the " ‘modified aquatig llfe
use'' reflects the HAU despite the disturbed condition of the water
bedy.

2. Revise the current designated use structure to include more
refined uses and/or sub-categoriea of uses: Some states or authorized
rribea may not have a refined deaignated use gtructure adopted into
their state or tribal requlations, but rather have a general ase
category expriessed as & " 'general aquatic life use,'' '~ Tlish and
wildlife use,'' "‘recreation use,'' and so on. If a state or tribe
finds that 1ts only gption upon determining that such a genetal use
category is not attainable 15 to remcve it altogether, a state or tribe
may wWish to consider revising its current degignated use framework to
iaclude more refined uses and/for sub-categories, and adopt criteria te
protect those uses.

For example, a state of tfibe may be able to adequately demobstrate
(consistent with 40 CFR 131,10{g)(2)) that natural conditions or water
levels preclude the attainment of a use and associated water guality
criteria. The State of tribe may document that it is infeasible ko
attain an aquatic life use associated with fish becaugse the water is
naturally intermittent. However, intermittent streams provide essgential
habitat for different types of aquatic life (e.q., aquatic
imverrtebrates) . Such an aguatic life use :a likely attainable .f not
already attained, Therefore, in this scenario the state or tribe may
wish to adopt & refined " ‘intermitteat aquatie¢ life use’' and ¢riteria
tc protect that use in its statewide designated use framewserk because
such a use category reflects the naturally expecled aguatic life use
for intermittent streams that could be applied to multiple stresms in
the state.

As another example, some states have chosen to refine their use
categories to reflest the various biclogical communities that might be
expected in a water body. If a state is interested in revising its
current designated uwae structure, it may wish to define its uses based
on the composition and structure of the aquatic life expected for each

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/htm1/2013-21140.htm
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use with assocaated biological and dissclved oxygen criteria adopted
into requlation., Incorporating such refipements 1nto designated uses
allows the state to tailor its use designations to reflect the actusl
biological community expected,

3. Designate a location-specific use and adopt criteria to protect
that use: A state or tribe may determine that a use ls unattainable for
one particular parameter (e.g., altered pH due to highly mineralized
geclogy, or a combined sewer overflow (C30)=impacted use) or suite of
parameters 1n 4 specific location, In such situations, the state or
tribe may choose to adopt a use that mote acdcurately reflects the
location=specific expectations, such as a ~"pH limaited aquatic life
use, '’ a ‘habitat limited aquatic life use,'' or a “~‘minerals limited
aquatic life use.'' The state or tribe would then adopt a new set of
criteria to protect that use, hut ecould adopt all the same criteria
levels &3 were protective of the criginal use, except for the parameter
or parameters limiting the locaticn-specific use., Such an appteach
would mot require a state or tribe to add the location-specific use in
its framewcrk, bubt 1t could do so if later 2f jtr finds that other
watere will fall into the same cateqozy.

The concept of HAU should not to be confused with ' ‘site-specific
criteria.'' A site-specific criterion ia designed to protect the
current unchanged designated use, but the criterion value may be
different from the statewide or otherwise applicable criterion bscause
1t 13 tailored teo account for site-apecific conditions that may cause a
given chemical coacentration tc nave a different effect on one sate
than on another. By contrast, the ctriterion supporting & hewly
established highest attainable use is designed to protect the revised
use asgociated with a different aquatic community expected in the watez
body.

in addition to this propeosal requiring states and tr:bes to adopt
the EAU, the EPA recommends that states and tribes consider the EAU
during a trienn:ial review, Jf new information becomes available during
4 triennial review to indicate that a use higher than what is currently
designated is attainable, states and tribes should revise their WQS to
reflect the FAD. As with the HAU requirement, states and tribes are not
required to revise their currently established use categories during
triennial review tc allow for mote refined designation of higher uses,
though they may wish to consider dolng so.

Revisions To Clar:ify When a URR Is and Is Not Requited

The EFA'Ss proposal &1%0 revises Sec. 131,10ig) to clarify that the
factors at Sec. 131.10(q) are only required to be considered when
Sec, 131.1013) reguires & UAA. The current language in Sec. 131,10(q!
1s ambiguous on this point apnd thus has led to confusion as to whether
Sec. 131.10(g) applies to all vae zevisions or only those actions
addressed in Seg. 131.10(3). The EPA's 1998 ANPRM stated that the
EFA*s position, at the time, waa that s UAAR is not limited tc actions
addressed i1n Sec. 131.10(j). Eowsver, the EPR has implemented the CWA
to focus on usges spec:ified in Sec. 107(8)(2) and now belisves that the
better interpretation of its regulations i1a that the factors in
131.10tg) are only required to be considered when a state or tribe s
demonstrating that 4 use specified ih Sec. 10l{a)(2) or a subcategery
of such a use is pot attainable through a UAA.

[[Page 54525])

The EFA's interpretation is supported by Sec, 13!1.10{j), that explains
when a UAR 1s required, and Sec. 131.3(qg) that defines a URR as ~ &
structured scientific assessment of the factors affecting the
attainment of the use which may include physical, chemical, biological,
and ecsnomic factors as deseribed in Sec. 131.10(g}."'"' When Sec. Sec.
131.3(g), 121.10(g) and (1) are read together, it is clear that the
factors at Sec, 131.10(g) aze only tequired to be considered when the
state or tribe must do a UAA under Sec. 131.10(41. This proposal adds
language to Sec. Sec¢. 131.10(g) and 131.10{j} to ¢larify the
relationship between these two provisions and the intent of these
provisions to implement CWA secdtions 101{a) (2} and 303{c)i2)(A]. For
2ll other designated uses, this proposal uses the term ' ‘uses not
specified in section 101{a)(2]'* to refer to uses discusased in secticn
303(c) {21 {A) but not included in section 10lra}(2}. Section
303i{e) (2) (A) and the EPA"s regulation at Sec, 131,10(a) requires the
state or authorized tribe to take into consideration the "~ "use and
value'' of water for public water supplies, propagation oF fish and
wildlife, trecreatioral purposes, agricultural, iodustrial and cther
purposes., and also taking into consideration the:ir use and value for
navigation. The UAA demonstration satisfles this reguirement for uses
apecified in 1G1l{a)(2). And while states and authcrivcd tribes are mot
requized by regulation to conduct a VAR using factors at Sec,

131.10{q) when designating and removing a use not specified in

1017a) (21, the EPA recognizes that UARs may provide valuable
information to & state or authorized tribe when deciding how to manage
their waters and demonstrate consideration of 3 water's ° use and
value,'"'

Finally, the EPA is proposing to clazify Sec. 131.10(k) to state
when a8 UAA is not required, Specifically, Sec., 131.10tk] is revised to
articulate that & UAA is not required when a state or suthorized tribe
designates or has designated uses specified in section 101{a)(2) of the
Rct for a water body for the first time, removes a designated use that
18 not specified in section 101 (a)i2) of the Rct, or adopts a
subcategory that tequires c¢riteria as scringent as Lhe previcusly
applicable criteria. The current structure of 131.10¢3)(2) and
131.10(k) could regulf in sitvations where a UAR 18 not tequired by
131.16(k) but i= required by 131.10(3) (2) thua leading toc tonfusitn.
The EPA intends to eliminate this confusion by restructur:img 131.10(k)
as proposed.

The EPA invites comments on the proposed addition of 40 CFR
131.3(m), and the proposed amendments ¢o Sec. 131.10(g}, Sec,
131.10(3) and Sec, 131.10(k}. The EPA also invites comment on any
other options 1t should consider or on the interpretations expressed in
this section,

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/htm1/2013-21140.htm

Page 10 of 36

3/25/2015



Federal Register, Volume 78 Issue 171 (Wednesday, September 4, 2013)

b, Requirements of Triennial Reviews

1, The EPA Ptoposal

The EPA 1s proposing to amend the traiehnisl review reguirements of
paragraph (a) of Sec, 131.20 to clarify that s state or tribe shall
re«examifne its water guality crlteria durzing its triennial review to
determine if any criteria should be revised in light of any new or
updated CWA section 304ta) criteria recommendations to aasure that
designated uses continue to be protecred,

2, Ratiocnale for Revision

Sections 303{a) thtough (¢) of the CWA requlre that states and
tribes adopt WQS applicable to their interstate and inktrastatre warers
and that the EPA review and approve or disapprove these standards based
op whether they are c¢onsistent with the Act. Section 303(c1il) Further
requizres states and tribes to hold public hearings at least once every
3 years [or the putpose of reviewang applicable WQS and, as
sappropriate, modifying and adopiing standards. The state or tribe
decides whether and how to modify oz adopt 1ts WQS; however, any new or
revised standards shall be submitted te the EFA for review and approval
or disapproval,

The EFA adopted regulations in 1983 implementing these provisions
at 40 CFR 131.20. This requlation requiles that states abhd tribes hold
4 public hearing to review applicable WQS at least once every 3 years
[1.e., & "~‘triennial review'') and, as appropriate, modify and adopt
standards. Public hearinga on WQOS ptovide an essential opportunity for
stakeholders and the general public to participate in the WQS-setting
process to provide input and raise issuyes to approprfiate officials, In
addition, the regulation requires states and tzibes to considerl whetheg
any new information has become available that indicates 1f uses
specified in CWA section 101(a)(2) that were previously unattminable
are now attainable, 40 CFR 131.2C(c) provides that the results of these
reviews be submitted to the EPA (see alsc Sec. 131.60(f)}.

Stakeholders have expressed concegn that states and tribes may
retain criteria 1n their WQS that are no longer protective of
designated uses for multiple triennial review ¢ycles, despite the
availability ¢f new or updated EPA CWA section 3047a) criteria
recommendations. While states and tribes ara not required to use= EPA's
304 (a) criteria recommandationa, the EPFA agtees that it 1s impartant
for states and tribes to consider any new or updated 304|a) criteria as
part of thear triennial review, in crder tc ensure that asrate of tribal
water guality c¢riteria reflect current science and protect applicable
designated uses. In this regard, 40 CFR 131,20(a) requites that any
waterbody segment with WQS that does not ilnclude the uses specified in
CWA section 101(a) (2} be pe-sgamined and updated i1f new information
becomea available to indicate that previously unattainable CWA section
101{a) (2) uses are now attainable, However, because 40 CFR 131.:201(4)
does not include a parallel statement regarding criteris that support
these uses, states and tribes may not re-evaluate theit existing
criteria to ensure that the criteria continue to be protective of the
designated uses when new or updated 304(a) criteria reccmmendations
become available, Ra a result, the EPA is proposihg te ibclude an
explicit reference to 304(a) recommended criteria at 131.20tal, to
ensure that new or updated 304(a) eriterja are considered during
triennial review.

The EFA invites comments on the propesed amendments to paragraph
(ay of Sec, 131,20, The EPA alac 1nvites conmaht of any other options
1t should consider or on the interpretations expressed in thkls section.

E. Antidegradation Implementaticn

The EPA is proposing tc amend several provis.ons of Sec. 131.12
related to implementing the antidegradation requirements. These include
(1 clarifying the options svailable to states and tribes when
1dentifyang Tier 2 higk quality swalters, (2) clarlfying that states and
tzribes must conduct an alternatives analysia in order to support state
and tribhal decigion-makaing ¢n whether tc awthorize limited degradation
of high gquality water, and (3} specifying that states and “ribes must
develop and make available to the public implementaticn methods for
their antidegradstion policies. The EPA 18 als6 proposing to add
language to Sec. 131.5(a) describing the EPA‘s authority to review and
apptove of disapprove atate-adopted or tribal-adopted sntidegradation
policies. The language at Sec. 131.5(a) will further specify that if a
state or tribe has chosen toc formally adept implementation methods as
water quality standards, the EPA would review whether those
implementation methods are consistent with 131.12.

[[Page 5452611

Background

Section 101(a) of the CWA emphasizes the prevention of water
pollution and expressly includes the cbjective 'to restore and
maintain the chemical, physical and blolegical integrlry of the
Wation's waters (33 U.5.C. 1251} {(emphasis added). The antidegradation
requirements that the EPA incorporated by regulation in 1983 into 40
CFR 131.12 amplement the maintenapnce aspect of CWA section 101ia) aad
are an esssntial component of the overall WQS program. Although
designated uses and criteria are the primary tools states and tribesg
use to aschieve the CHWA 10l1ia) goals, antidegradation complements these
by ptoviding a framework for maintaining existing uaes, for protecting
waters that ate either atcgining or are of a higher quality than
necessary to support the CWA :0l{a)(2) goals, and for protecting state/
tribal identified Ontstanding National Resource Waters (ONRWs),
Antideqradation plays a critical role in allowing states and tribes to
maintsin and protect the valuable rescuree of high quality water by
ensuring that decisions to allow a lowering of high quality water are
made 1n a transpazent public manner and are based on a sound technleal
record.

In the Water Quality Act of 1987, Congresa expressly affirmed the
principle of antidegradation that is reflected in secticn 101 of the
Act. In those amendments to the CWA, Congreas incorporated a reference

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/html/2013-21140.htm

Page 11 of 36

3/25/2015



Federal Register, Volume 78 Issue 171 (Wednesday, September 4, 2013)

to antidegradation policies in section 303(d) (4)(B) of the Act (33
U.S.C. 1313td) i4)tB}]1: " "Standard Attalaed--For watersa identified under
paragraph (1) [(A) where the quality of such waters equals or excesds
levels necessary to protect the designared use for such waters oz
otherwise required by applicable WQS, any effluent limitatlon based on
4 totsl masimum daily load or other waste load allocation established
under this section, or any WQS established under this section, or any
permitting standard may be revised only if such revision is subject to
and consistent with the antidegradation policy established under this
section’' (emphasis added)., This provision not only confirms that an
antidegradation policy 18 an integral part of the CWA, but alsc
explains the relationship of the antidegradation policy te other CWA
regqulatory programs.\13\ Antidegradation reviews are applicable to
revislons to effluent limitations based on a TMDL, wasteload
allocation, or water quality standard, but they are not required for
revisions to a TMDL, wasteload allccatien, or water guality
standazd.\14\

\13\ PUD Na., 1 of Jefferscn Couaty v. Washitigton Departmeni of

Ecology, 511 U.S. 700, 705 i1994) (" 'A 1987 amendment to the Clean
Water Act makes clear that section 303 alac conta:ins an
‘antidegrsdation poliey . . .' "'},

\14\ Native Village of Point Hope v. U.5. Epvtl. Frot, Agency,
No., 3:11-cv=00200~TMB, slip op. at 24-~25 (D. Alaska Sept. 14, 2012:.

High quality waters provide support for aquatic life and recreation
and support unigue and significant ecclogies and species habitat. These
attributes confer a special degree of resiliency and resistance to
adverse effacts, particularly as the nition's waters face an Intreasing
degree of stress from snthropogenic influences. Therefore, maintenance
and protection of high quallty waters has never been more 1mpoITsRt,

Protection of waters that meet or exceed levels necessary to
support the CWA usea is central to supporting both economic and
community growth and sustainabilaty. Such waters contribute to our
public health, aquatic ecosystems, drinking water supplies, and to the
welfare of families and communities. The health and growth of tourism,
recreation, fishing, and businesses and the jobs they create rely on a
sustainable gource of clean water., Degradaticon of water quality may
result in increasing public health risks, declining aquatic communities
and ecological diversity, and increasing treatmeént costs that must be
borne by ratepayers snd local governments. Maintenance of waters that
exceed levels necessary to support the CWA uses can sometimes save time
and ecopomic rescurces for a community in the long-term. Using an
antidegradation program to prevent the degradation of a water body may
be more cost-effective and efficient than long-term restoration
efforts. In addition, maintaining a water body :n its initial high
quality condition helps ensure the preservation of unigque attributes
that may ultimately be impossible to fully restore in a number of
situatiens.

Currently, 40 CFR 131.12 requires statsa and tribes to adopt an
antidegradation policy and ideatify implementation methods for that
policy. The state’s or tribe's policy muat provide protection for all
existing uses, hereafter referred to as ~"Tier 1'' protection 40 CFR
131.12¢(abt111,. The policy must alsc regquare the maintenance and
protection of high quality (" "Tier 2'') waters unless the state or
sutborized tribe finds that ‘allowing lower water quality is
necessary'' to accommodate ' important ecomomic or social development
in the area i1n whieh the waters are located,’' 4 process hereby
teferred to as " Tier 2 review'' (40 CFR 131.12(a)(2)), Additlenally,
the policy must provide for the maintenance and protvection of water
quality in ONRWs, identified by the state or tribe, hereipafter
referred toc as " "Tier 3'' wWaters (40 CFR 131.12(a!{3)). This proposal
foruses con different aspects of state and tribal implementation methods
tc ensure effesctive and transparent implementaticn of Tier 2 high
quality water antidegradation protection provisjons.

In this regard, the EPA indicated 1o 1ts 1998 ANPAM that “‘on a
national scale, antidegradation is oot being used as effectively as it
could be,"' a concern that continues today and 18 echoed by
stakeholders whe have identified antidegradation as an underused
component of water quality protectica. Altihcugh the [ederal
antidegradation cequlation 18 intended to help states and tribes
protect and maintain high quality waters, the number of waters that are
identified as impaired continues te grow, The benefits of high gquality
waters may be jeopardized if states and tribes do not consider the
leng=-term conseguences of lewering water quality or evaluate the
alternatives that might be available to reduce the need to accombmodate
increased pollution.

While the EPA has issued guidance 1n the past te help facilitate
state and tribal implementation of the requlatory antidegradation
provimions, the EPA received substantisl feedback from stakeholdsrs
that existing CHWA antidegradation regulatory provisions and related
quidance have nct been fully smuccessful in easuring consistent and
effective implementation of Tier 2 hiqgh gquality water protections,
Moreover, statea have recognized the limits of national guidance in the
area of CWA 1mplementation. Most recently on March 30, 20}1, the
Environmental Council of the States published a resolution entitled
‘‘Objection to U.S. Environmental Protection Agency's lmposition of
Interim Guidance, Interim Rules, Draft Policy and Reinterpretation
Polacy'" in which it states that the ''EPA should minimize the use of
interim guidance, interim rules, draft policy and reinterprataticn
policy and eliminate the practice of directing its regionsl or maticnal
prodyan managers to require compliance by states with the same in the
implementation of dalegated programs.'' For these and the other ressons
discusaed above, the ZTa 1s, therefore, revising 1ts regulation ta
update the requirements for transparent and effective state and tribal
antidegradation implementation.

[[Page 54%27]]
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1, The EPA Froposal=-«Part 1: Identification of High Quality MWaters

The EPA is proposing tc add paragzaph (b) (1) to See. 131,12 to
provide that digh quality waters may be identified on a parameter-by-
parameter basis or on & water body-by-water hody basis, as long as the
state or tribal implementaticn merhods ensure that waAters are Bot
excluded from Tier 2 protection solely because not all of the uses
specified in CWA section 101(a}(2) are attained, The EPA's astablished
view 1s thdit eitherl method of identifying high quality waters is
acceptadble, but 1s proposing today to codify that flemibility for
states and tribes into regulation. By " 'the uses specified in CWA
section 101(a)(2!*" the EPA means the uses and functions encompassed
within the CHA section 101ta)(2), such as agquatic life support,
wildlife support, consumpbtien of aguatic life, and gecrestion.

The naticnally applicable water quality standazds regulat:on at
Sec. 131.12 describes high quality waters as those where the gquality
of the watets exceed levels necessary to support the propagat:ion of
fish, shellfiah, and wildlife and re¢zeation in and on the water {i.e.,
the CHA goals articulated in sectien 101{a)¢2)),. States typically use
okhe of twWo approaches to identify high quality watezs., While the EFA
specified in the " "Water Quality Guidance for the Great Lakes System''
that high quality waters subject to 40 CFR part 132 must be identified
u%ing A parameter-by-parameter approach, the WQ5 regulation applicable
to all statea and tribea (at 40 CFR patt 131) does not currently
specify how &4 state or tribe must identify 1ts high guality waters for
purposes of the antidegradation reguizements. States and tribes using a
parameter-by-parameter approach identify which waters are of high
quality for purposes of a Tier 2 review at the time the activity that
would lower water quality is proposed. Under this approach, when an
activity is propesed that would potentially louet water qualaty ih any
high quality warer, the state or tribe would determine for which
parameters the water quality is better than applicakle criteria
developed to support the CWA 101 (a){2) uses. Each parameter for whaich
water quality would be lowered by the permitted activity ls considered
independently and, once & parameter ls determined to efixt AL a level
that is better than applicable criteria, the state or tribe wouid
conduct &4 Tier 2 review for that parametrey. In contfast, states and
tribes using a water body-by-water body apprcach typically identify
nigh guality waters in advapce on a liat by weighing a variety of
factors to classify a water body's overall quality. If an activity is
proposed that would potentially lower water gquality, the state would
first determine if that water body 18 on 1ts Tier 2 liast, and thus
eligible for Tier 7 review.

The EPA has found, howevwer, that 1t is currently poss.ble for high
quality waters to be identified on a4 water body-by-uwater body baais in
a manner that the EPA believes may be contrary to the intent cof the
antidegradation proviaions. In zome cases, states or tribea have
implemented antideqgradation such that, where a water body is listed on
the CWA section 303(d) llst based on one or more parameters affecting
only one of the CWA 10174} (2) uses, the state or tribe automatically
considers the water no longer high quality. As a result, the state or
tribe would no longezr conduyet Tiezr ? reviews bhefore allowing & lowering
of water quality for any parameter. However, individual Section 303(d)
listings can be a potentially poor indicator of the overall guality of
s surface water becaunse, although one or more of the uses apetified in
101¢a)12) is lisced as impaired, one or more other uses specified in
101ta) (2) might still be attained and the water gquality may be highet
than necessary to suppor:i such use{s). Such & means of identifying high
quality waters wouid categor:cally deny Tier 2 protection to a water
body that is still of high quality with respect to other uses specified
in CWA 101:ta)(2).

If a water body can be excluded from Tier 2 protectiocn solely
because one of the uses specified in 1011{a} {2) is not being attained,
without a holistic evaluaticn of the water body, it ls pessible that a
large number of state and tribal waters would never be subject te Tier
Z review for any parameter. Yet those waters may in fact be high
guality waters relative to other unimpaired uses. Thus, such water
bodies could he degraded further without a public participation
process. For example, mercury is widely prevalent in U.S8. waters and is
Enown ta bicaccumulate in fish tissne, thus affecting the water bedy's
ability to support protection and propagation of aquatic life. A recent
statiarically biscd EPA sampling survey found predator species fish
tissue in 49 percent of the sampled population of lakes in the
conterminous United States with surface areas greater than or equal to
1 hectare exceeded the EPA's recommended 0.3 ppm tissue-based mercury
criterion (' "Hational Study of Chemical Residues in Lake Fish Tigsue,’®
EFA 823-R-09-006). If all states and tribes used an approach for
tdeptifying high guality water whereby any impairment rendered the
water body inellgible for Tier 2 protection, almost half of the lakes
would automatically be excluded from Tier 2 high quality water
protection. The EPA's view i3 that this approach would Rot be
consistent with the objectives of the CHA and the intent of the
antidegradation requlation,

The EPA recognizes that there may be mult:ple ways for a state or
tribe to develop a water body-based approach for aidentifying high
quality waters consistent wWith the goals of the CWA and the
antidegradation requlation. The EFA understands that :n some cases,
Se¢. 131.12(a)}!(2) has bheen interpreted to mean that 3f any one of the
uses reflecting CWA 101(a){2) goala is not supported, that the water
body as a whole cannot be conzidered high guality. The regulatory
language, however, is derived from the language ia CWA 101(a)(2) that
specifies it 15 a national goal to achieve water quality that provides
for " “the protection and propagation of Fiah, shellfish, and wildlife
and provides for recreaticn in and an the water.'' The intent of this
CWA statement is to strive towards all of the uses specified in the
provision and hot te stop striving towards &1l of the uses simply
because one of them 18 not being achieved. The EPA's proposal and
interpretation of 40 CFR 131.12(a) (2) £8 consistest with the intent of
the CWA.

Rather than excluding & water body from Tier 2 protection solely
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because naot all of the uses specified in CWA section I101(a)({2) are
attained, the EPA would expect the state or tribe to consider a
combination of chemical, biolcgical, and physical characteristics in
ldentifying high quality waters. In other words, the EPA would expect
the state or tribe to use all the relevant available data to conduct an
overall hollstic assessment of these characteristica in ofder to
determine whether a water body would receive Tier 2 pratection. Some of
the factors a state or tribe may consider inclugde, but are not limited
to, existing aquatic life uses including aguatic assemblages, habitat,
hydrology, geomorphic processes, and landscape condition; existing
recreational usea and recrestional significance; and the overall value
4nd significance of the water body from an ecclogical and public-use
pegspective, Numerous tools, soch as biological, habitat, hydrologic,
geomorphic, and landscape assessments or the environmental :impact
statemen! rating systeém, could be useful toc states and tribes in making
and supporting these judgments.

[[Page 54528]]

Fot purposes of better understanding this proposal, consider the
following examples.

Water Body A has aquatic life and recreational desiqnated
uses and is listed as impaired for methylmercury and bacteria, pursuant
to CWA section 303(d}. Under this proposed rule, a state or tribe using
a water body-by-water body approasch could exclude Water Body A from its
Tier 2 list bscause the state or tribe could show that high levels of
merhylmercury prevent the attainment of protect:ion and propagatinn of
fish, shellfish and wildlife, and that high levels of bacteria prevent
atrainment of rec¢reation 1n and on the water.

Water Body B has aguatic life and recreational des,gnated
uses and 18 listed pursuant to CWA secltion 303(d) as :mpaired for
methylmercury, but not for bacteria or any other pollutant necessary to
protect recreation. Under a water body-by-water body approach, the
proposed rule would prohibit the state or tribe from excluding Water
Body B from its Tier 7 list solely beciuyse the water body canpot attain
protection apd propagation of aquatic life dus to methylmercury. Water
Bedy B is still attaining recgeatjon in and on the water as specified
in section 101(a) (2} of the Act.

The EFA invites comments on the proposed addition of paragraph
tb) (1) to Sec, 131.17. Additionally, the EPA is considering whether to
specify how a state or tribe determines for which parameters Tier 2
teviaw must be conducted depending on the approsach used to identify
high quality waters. The EF: requests comment on whether, once a high
quality water is identified, the Tier 2 review process for that water
body should differ depending on the approach used to identify it as
high guality. As the EFA has explained before in the AMPRM and ip the

"Water Quality Guidance for the Great Lakes System'' (40 CFR part
132}, for high quality waters idenrified thtough the parameter-by-
parameter approach, states and tribes conduct Tier 7 reviews for all
patameters for which the water quality hasz been identified as better
than the applicable criteria developed to support the CWA 101ia) (2}
uses. Each parameter for which water quality would be lowered by the
permitted s¢tivity is considered independently and, ohée a parameter 14
detezmined to exist at a level that :3 better than applicable criteria
developed to support the CWA 101ta) (2] uses, the atate or tribe would
conduct a Tier Z review for that parameter,

The EFA has made a variety of different statements about how Tier 2
reviews are conducted once the water body i1s identified as Tier 2 using
a water body-by-water body approach.l® ! Thus, for the
water hody-Ly-water body approach the EPA could specify that Tier 2
reviews must be conducted for all parametera for which the water
quality has been identified as better than the applicable criteria
developed to support the CWA 101(a}(2) uses.

\18\ See " 'EFA Reglon VII! Guidance: Antidegradation

Implementation; Requitements, Options, and EPA Recommendat.ons

Pertaining to State/Tribal Antidegradation Programs,'' Rugust, 1863,

page 14, http:z//water.epa. jev/scateoch/swguidance/standasas/adef/upload/Reqiont ch. pgb-20.pdT.
\1§\ See "~ "Proposed Water (uality Standards for Kentucky,'"

November 2002, page 6B977, httpi;/wWhww.pa. qov/tedr sty FIA-WATER . '/ "/Hovember /lay- 4 /wl®92. . hem,

Alternatively, the EPA could specify that for warera .dentified as
high quality on s water body-by-water body basis, Tier 2 reviews are
only requi-ed for parametars associsted with the 101(a) (2] uses
currently being supported. For example, in Water Body B above, a Tier 2
review would only be required for each parameter that is better than
the applicable criteria to protect recreation. And, a Tier ? review
would not be required for any parameter only associated with the
aquatic life use (i.e., and not alsc sssociated with the recrestion
use) .,

The EFA eoculd also specify that states and tribes have dascretion
on how to conduct the Tler 2 reviews. The EPA also invites comments on
any other optlons it should consider or on the inteérpretations
expressed in this section.

2. The EFA Froposal--~Fatr 2: Alternatives Analysia

The EFA is proposing to add paragraph (b) (2] to 40 CFR 13]1.12 to
ensyge that scates and tribes will conly make a finding that lowering
water quality is necessary, as required in Sec. 131.12(a1(2), aftex
conducting an alternatives analysis that evaluates a range of non-
degrading and winimally degzading practicable aliterpatives that have
the potential to prevent or minimize the deqradation associated with
the proposed activity. This proposal alsc provides that if & state or
tribe can i1dentify any practicable alternatives, the state or tribe
must choose one of those alternatives to implement when authorizing a
lowering of high water quality.

Section 131.212(a) (2) also provides that h:gh qudal:ity water shall be
maintained and protected unless the state or tribe finds (after
satisfaction of publi¢ participation and intergovernmental coordination

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/htm1/2013-21140.htm
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requizements) that "‘allowing lower water guality 1s necessary to
accommodate important economic or mocial development in the area in
which the waters are located'' (40 CFR 131.12(a!12})). As discussed
previcusly, this process 1s called a Tier 2 review. Tier 2 review callz
for the stste or tribe to investigate two questions: (1) Whether
allowing lower water quality 1s necessary to accomplish the proposed
activity, typically by examining alternative ways of accompllahing the
activity through an alterpatives analysis; and (2) whether the proposed
activity that will result in lower water gquality wall accommodate
important economic or soclial development, through & $0C10-£CORORLIC
analysis. States shd tribes may determine the order in which to
complete the two aspects of the finding. In addition, states have
discretion to decide there is no need to answer the second questjon it
the anawer to the first question is “‘no.’'’ For example, a state or
tzibe may choose to first ask whether lowering of water gquality is
necessary tc accomplish the propcsed activity, and if the answer is
"'no, "' decide at that point not to investigate whether the proposed
dctivity will accommadate important economic or social develcpmest.
While this finding is a state or tribal respensibllity, the EPA
tecognizes that states and tribes may establish processes requir:ng the
entity responsible for conducting the proposed activity to provade
information or conduct the necessary esvaluatlons.

Although the existing zegulation implies that the state or tribe
must have a means of evaluating whether a lowering of water gquality is
necessary to accomplish the proposed activity, currently thers is no
explicit reguirement to conduct an alternatives apalysis. Even LF a
state or trive conducts an alternativas analysis, the regulation dces
not specify that, where there 13 a practicable alternative, the state
or tribe must select an slternative for implemeptation. For these
purposes, the term ' ‘practicable'’ means that the alternatives
considered must be available for the proposed activity, techacloglcally
possible, able to be done or put into practice successfully at the site
in question, apd economically viable, This lack of specificity can
result in situstions where a state or tribe does not evaluate less-
deqrading or non-degrading alternatives to the proposed activity, and
thus lacks a reascned basis for determining if the proposed lowering of
warter quality 1s necessary to accomplish the proposed activity, or not.
The EPA's view 1is that this lack of specificity can lesd to state or
tribal decisions toc lower water quality without eppropriately making a
fianding that a

[[Page 54529]

lowering is necessary, contrary to ssction 131.12(a)(2).

This 1ssue was considered carefully as part of the development of
updated water guality requirements for the Great Lakes atates in 1995,
The regulation at 40 CFR part 132, Appendix E, addresses it by
requlripng that any entity seeking to degrade high water gquality must
submit an antidegradation demonstzation for consideration by the state,
This demcnstraticn includes an analysis identifying any cost-effective
pollution prevention alternatives and techniques, as well as an
anslysis identifying alternative or enhanced treatment techniques {and
their relative costs) that are available toc the entity and that would
eliminate or significantly reduoce the exteat to which the increased
loading results in a lowering of water quality. States and tribea
should tailor the level of detail and documentation im antidegradation
teviews tc the specific circumstances esncountered. The state or tribe
then uses that information to determine whether or not the lowering of
water quality is necessary.

Under the approach proposed today, the state or tribe would conduct
its alternatives analysis by considering a range of non-~degrading and
minimally deqrading practicable alternatives to the proposed activity.
Similar to the alternatives analysis provided for im 40 CFR part 132,
this evaluation would include a conaideration of any non-degradiag or
minimally degrading cost-effective pocllution prevention alternatives
and enhanced treatment techniques, but would net be limited to those.
For example, alternatives could include nc discharge, polluticn
prevention measures, process changes, reduction in the acale of the
project, agvanced or different treatment technologies, water recycling
and reuse, land application, seasonal or controlled discharge cpticns
avording critical water quality periods, and alternative discharge
locations, if such mensures were practicable.

Once the state or tribe ham identified a range of practicable
alternatives, the state or tribe would evaluate the alternatives .in
terms of the extent of degradatior that would result. By imitially
considering practicable alternatives that represent & cange from ach-
degrading to minimally deqrading as coppoged to simply identifying the
single least degrading alternative, the state or tribe then has & bssis
to make the reguired finding, considering the implications and
technological and economic practicability of the slternatives more
holistically, and considering any impacts beyond the direct effects on
water quality, such as cross-medis impacts (e.g., Lmpacts on land due
to land application of pollutants found in water). This will allow the
state or rribe to determine whether the lowering of water quality is
pecessary to sccommodate 1mportant economic or soclal development per
Part 131.12(a}(2). As reflected in the Great Lakes System regulation at
Part 132, the EPA belleves states and tribes should tailor the level of
detail and documentation of alternatives analyses in antidegradation
reviews to the significance apd magnitude of the particular
circumstances encountered.

The EPA invites comment on the proposed addition of paragraph
fb) (2] to Sec. 131.12. The EPA also invites comment on any other
options it should consider or on the interpretations expressed in this
section.

3. The EPFA Proposal--Part 3: Developing and Making Available to the
Public Antidegradation Implementation Methods

The EPA 1s proposing tc add paragraph (b) to 40 CFR 131,12 to
specify that states and tribes must develop and make available to the
public antidegradation implementation methods to improve program
implementation, ensure consigtency with the CWA, and provide
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tzanspilency as to applicable state and tribal antidegradation review
requirements. The EFA 13 also making changes t¢ language in Séc.
131.5(a) describing the EPA's authority to review and approve or
disapprove state-adopted or tribal~adopted antideqgradation polic.es,
The language 1n Sec. 131.5{(a) further specifies that 1f a state or
tribe has chosen to formally adopt implementation methods as water
quality standards, the EPA would review whether those implementation
metheds are consistent with Sec. 131.12. In add:tion to the proposed
tequirements included in this proposal, the EPA 18 considering and
requesting comment oh whether the EFA should include a requirement that
antidegradation implementation methods be adopted as WQS and thus
subject to the EPA's review and approval or disapproval. Alternatively,
the EPA is considering and requesting comment on whether the EPA should
specify that states and tribes may, but are not tequired to, adopt
antidegradation implementation methods as WQs,

Currently there 13 confumsion whether the existing regulat.ions
require states and tribes to adopt antidegradation implementation
methods as W(QS, Stakeholders have raised concerns that some states and
tribes have pot developed or made publically available antidegradation
implementation methods, despite the fact that the requlation requiring
this was established in 1983, Specifically, they are concerned that the
absence of such methods reduces transparency in the implementation of
states® and tgibes' policies, and potentially limits the ability to
ensure protection of existing uses, high guality waters, and ONRWs to
the Full extent required by the tegulation., The CWA at section 101(e)
speciflically states that “‘public participation in the development,
revision, and enforcement of any regulaticns, standazd, effluent
limitation, plan, or preogram established . . . under this Act shall be
provided for, encouraged, and assisted. . . .'" The EPA encourages
states and tribes to provide a robust and transparent process for
developing and making available to the publie their antidegradation
implementation metheds and for implementing those methods in specifuc
cages.

Section 501(a) of the CWA (33 U.5,C. 1361(a)) authorizes the EPA
Adminiatrator toc ~'prescribe such regulaticns as are necessary Lo carry
out (her] functions under this Act.'' The CWA, under section 303(e},
also specifies that the EFA Administrator must review and aApprove new
of revised WQS after determining they are consistent with applicable
requlrements under the CWA, The EPA believes that antidegradation
implementation methods are an important component of implementing
antidegradaticn poli¢ies, Thus, the EPA 1s comsidering and reguesting
comment on whether the EFA should include a requirement that
implementation methods be formally adopted ax WQS snd thus subject to
the EPA's review and appreoval or disapproval, Formal adeption of
implementation methods as WQS, along with EPA review under section
303te) of the Act, would help ensure the consistent and effective
implementation of the state of tribe's antidegradation provisions sc
that waters will be maintained and protected in accordance with the
cbjectives of the Act.\17\ At the same time, the EPA acknoWwledges the
primary role of states and tribes in establishing and implementing
water quality standards. The EPFA ls thus alternatively conszdering and
requesting comment on whether to specify in rule that states and tribes
may, but are mot reguired te, adopt antidegradation implementation
methods 4s W05 subject to EPA approval. In this case,

[fPage 54530]]

states and tribes must develop antidegradation :mplementation methods,
and must make them available to the public, but they would not be
subject to EPA review and approval cor disapproval unless the state or
tribe chose to formally adopt them as WOS.

M7V As of 2013, the EPA is aware of 25 states that have adopted
antidegradation implementation methods entirely into rule.

Additionally, antidegradation is an essentisl part ol WQS and state
and tribal approsches to implementing antidegradation requiremcnts may
have direct implications for NPDES permits, as well as other federal
permits and licenses for activities that affect water quality. The EPA
believes that this may be an additicnal reascen why the regqularions
should require ststesa and tribes to formally adopt, after providing an
cpportunity for public involvement, and obtain EPA approval for
antidegradation implementation methods. Lastly, state and tribal
antidegradation programs that have antidegradaticn implementstion
methods adopted into regulations are more transparent to stakeholders
and the public, &5 well as provide gteater clarity to regulated
industry.

The ~‘Water Quality Guidanee for the Great Lakes System'' (40 CFR
part 132) provides that an acceptable antidegradation policy asd
implementation methods are required elements of a state’s or tribe's
WS program for waters of the Great Lakes system, That requlation
requires that Great Lakes states and tzibes adopt provisicna into theiz
palicy and implementation methods that are conalgtent with a list of
specifications, 1ncluding details on how high quality waters are to be
identified and cn the components of antidegradaticn Tier 2 reviews.

Consistent with this ‘Water Quality Guidance for the Great laxes
System"® requirement and foz the reasons explained, the EPA is
considering and seeking comments on 4 revision to the antidegradatjon
regulation at 40 CFR 131,12 that would require states and tribes to
adopt antidegradaticon implementation methods in order to improve
program implemsatatlen, ensure congistency Wwith CWA, and provide
transparency as to applicable state or tribal antidegradation review
requirementd., If the EPA were to finalize such a reguirement, the EFA
would expect that a state or tribe's adopted implementation methods
would describe how the state or tribe intended to implement each agpect
of its policy, consistent with Sec. 131.12(a), aa well as how
antidegradation decisions would be documented. This would provide
sufficient inférmation so that the publie¢ and the EPA would understand
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the eatent to which activities affecting water quality are beitig
authotrized ronsistent with the state’s or tribe's antidegradation
policy and other CWA requirements.

The EPA 1pvites comments on the proposed addition of paragraph (bl
to Sec. 131.12. As previously mentioned, there is confusion whether
the existing regulations require states and tribes te adopt
antidegtadation implementation methods as WQS. The EPA requests comment
on whether the EPA should requirze, as part of Section 131.12(b), that
implementation methods be adopted as WQ5 and thus subject to the EPA's
review and appzroval or disapproval. If the EPA makes adoption of
implementation methods a requirement, the EPA 1s also conrsadering
corresponding revisicns to =ections 131,.5¢a) and 131.6(d).
Specifically, the EPA requests comment on whether a cotrespanding
revision should be made to section 131,6{d) to clarify that
implementation methods are one of the minimum requirements For a water
quality standards submission. Alternatively, the EPA 18 requesting
comment on whether the EPA should explicitly specify in regulation that
states and tzibes are not regquired to sdopt antidegradation
implementation method as WQS. Finally, the EPA invites comments on any
other options it should consider or on the interpretaticns expressed in
this section.

4. Minimum Elements of an Antideqgradation Implementation Method

The EPA's basls for taking apprcval or disapproval action on a
state’'s or a tribe's antidegradation policy 13 whether the policy .s
consistent with the CWA and the water quality standards regulations at
40 CFR Sec. 131.12. While the current regulations dec not requizre
states of tribes to adopt anridegradation implementation methods as
water gqualaity staadards, 1[I & state or tribe choases to do =0, the EPA
would review a state's or tribe's implementation methods on the basis
of ensuring that the methods do not updermine the atate's or tribe's
own antidegradaticn pelicy. This proposed zevised antidegradation
regulation continues to provide for a wide range of state and tribal
approaches to antidegradation, States and tribes have considerable
discretion in how they address each of the elements of antidegradation
implementation specified in the requlation, To facilitate development
of implementation methods, the EFA 1s providing in this preamble a list
of the areas states' and tribes' implementation mebhods would need to
address, at a minimum, to be consistent with the W(S regulation. This
list 1s based on reguirements currently found in the federal
antidegradation regulation, 4s Well as propogsed requirements found .b
this action. Again, how states and tribes address each of theae azeas
in their methods is wWwithin theitr discretion, 44 long as it does not
uhdermine their antidegradation policy or 13 otherwlse inconsistent
with the Act or EPR's regulations.

&, Scope and applicability: the state or tribe should describe the
scope and applicability of their antidegradation policy.

b. Existing uses protectiont the state or tribe will #nsure the
maintengnce and protection of all existing uses and the water quality
necessary to protect the existing uses,

c. High guality water protection

1. identification of hiqh quality water: the state or tribe will
identafy high guality waters on 4 parameter-by-parameter basis or a
water body-by~water body basis, as lonhg as the state's ot tribe's
implementation methcds ensure that waters are not excluded from Tier 2
protection solely because not all of rhe uzes specified in CWA sectiom
101(a) (2} are attained.

ii. Alternatives analysls and soclal/economi¢ aralys.ia: the state
or tribe will determine whether the lowering of water quality that
would result from a proposed activity is necessary to accommodate
important econcmic or social development i1n the sres ln which the
waters are located through an alternstives analysis and a socisl and/or
economic analysis.

iii. Public pazticipation and intergovernmental coord:nation: the
state or tribe will emsure full satisfaction of the public
participation and intergovernmental coordination provisions of the
state's or tribe's continuing planning process in any finding that will
allow lower water quality,

iv. Reguizements for point and nonppoint sources: the state or tritke
will ensure that there shall be achieved the highest statutory and
requlatory requirements for all new and ex:sting point socurces and all
cost-effective and reasonable best management practices for monpoint
source control when allowing a lowering of water quality.

d. ONRH protection: the state or tribe will ensure the maintenance
and protection of water quality for waters identified as ONPRWs,

e. Thermal Discharges: The state or tribe will ensure consistency
with Section 31¢ of the Act in cases that involve potential water
quality impairment associated with thermal discharges.

{[Page 54531]]

5, How does this proposal affect states or author:zed Tribes for which
the EPA has promulgated antidegradation implementation methods?

The revised WQS regulation will apply to all states, authorized
tribes, and territories, regardless of whether ot not the EPA has
previously promulgated an antidegradaticn policy or :implementation
methods for the state or tribe, Therefore, any previously promulgated
antidegradation policies or implementation methods may requite revision
to meet the new requirements of Sectzon 131.1Z.

F, WQS Variances

1. Background

The EFA has encouraged states and tribes to utilize WQS var.ances
\18\ (hereafter refetred to as ~‘varisnoces''), where appropriate, &s an
important WQS tocl that provides states and tribes time to make
progress towsards attaining a designated use and criteria. The EFA has
offered input and suppert for variances through Office of Genersl
Counsel legal decisicns,\19\ guidance, memcrands, and approval acticns
for many years. These documents specifically explain the EFA’s
iRTerpretation that variances may be granted 1f the state or authorized
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tribe demonstrates that the varlance meets the same requirements as a
permanent \20\ designated use chatge, even though the WQS requlatien
lacks explicit provisicus on the 1ssue. Rs a result, the EFA has heard
from states, L:ibes, and stakehclders that there is confusion,
inconsistency, and mixed interpretations about how, when, and where
variances may be used appropriately (e.g., With zegard to nutrieats and
implemenzation of numeric nutrient criterial. In particular, the EPA
has found that this WQS tcol ia underutilized. For example, since
tracking WQOS varisnce submittals in 2004, four EPA Regions have never
received a WQS wvarlance submittal. However, the EFA has found that
where states and tribes and theizr stakeholders have more specificity in
regulation regarding variances, such as those states and %ribes covered
by the "~ 'Water Quality Guidance for the Greatr Lakes System'' (1.e.,
Great Lakes Initiative) rulemaking at 40 CFR part 132, they are
successfully adopting and submitting WQS variances. This proposed rule
15 intended to provide this specaficity pationally,

\168\ The EPA distinguiahes WQS variances, as described in
today's proposed rulemaking, from varisnces as described in the
EPA's permitting regulation at Sec. Sec. 122.2 and 125,3,

\19\ The EPA's memcranda discussing variances are available on

the EPA's Web site at hLip://water.cpa.qedsss e ech/awgiidinen/ewisaiqeailt o stusgard-/banutack/hapce

rl . rfmésection s,

\20\ ' 'Permanent'' is used here and throudhout this ssction to
contrast between the time-limited nature of variances and designated
use changes in accordance with 40 CFR 131.10 that require & revision
tc a State's water quality standsrds to reverse. In accordance with
40 CFR 131.20, waters that “~“do nor include the uses specifled in
section 101(s) (2) of the Act shall be re-examined every 3 years to
determine If new information has become available. If such new
information indicates that the yses specified in section 101ia) (2!
of the Act are sttainable, the State shall revise its standards
accordingly. '’

The CWA specifies a naticnal gosl at Secticn 101ltal te restore and
maintain the chemical, physical and biological integritly of the
Nation's waters and an interim goal im Section 10l(a) (2} thar,

wherever attainable,'' water quality preovide for the protection and
propagation of Fish, shellfish, and wildlifec and provides for
recreation in and on the water. In implementing the CHWA, the requlation
&t 40 CFR 131,10 establishes provisions telat:ng to the management of
designated uses. In 1977, an Office of General Counsel legal decision
considered the practice of temporarily downgrading the WQS as 1t
spplies to a specific discharger rather than permanently downgrading an
entire water body or waterbody seqment(s) and determined that such a
practice 1s acceptable under the EPA's existing requlations as long as
the variance i1s adopted consistent with the substantive and procedural
requirements for permanently downgrading a designated use. In other
words, A& state or tribe may change the standard :pn a more tatgeted way
rather than remove the standard all togethezr. The EPR further explained
that it would be appropriate to grant & variance based cn any of the
s1x factors for removing a des:gnated use as listed in Sec,
131.10tg] .\210\

\21\ Variances in Water Quality Standards, Mazch 1%, 198%, Memo
from Edwin L. Johnson, Director of the Office of Water Regulations
and Srandards, to the Regional Water Division Directors and the
Advanced Notice of Proposed Rulemaking at €3 FR 36759,

The state practice describsd in the Office of General Counsel legal
decision became known as sdopting a "~ “varlaace'' to WQS., Specificzally,
a variance is8 a time-limited designated use and criterion that is
targeted to a spec:ific pollutant(s}, scuzrceis), and/or water body or
wararbody segment{s] that reflecta the highest attsinable condition
during the specified time period. Variances are different [rom changes
to the designated use and aseociated c¢criteria in that they are intended
as a mechanism to provide time for states, authorized tribes apd
stakeholders to implement asdapt:ve management approaches that will
improve water quality where the designated use and criterion currently
in place are not being met, but still retain the designated use as a
long term goal. Variances are limited in scope and are an
environmentally preferable tool over a designated use change because
variances retsin designated use protection for all pollutants as they
apply to all sources with the exception of those specified in the
variance, Even the discharger who 18 given a variance for one
particular constituent is required to meet the applicable criteria for
a1l other constituents, The varisnce = given for a limited time pericd
and the discharger must either meet the WCS upon the expiration of thia
time period or the state or tribe must adopt a new variance or re-
justify the current variance aubject tc EFA review and approval. Thus,
when properly aoplied, a variance can lead to luprcvad water gualaty
cver time, and in some cases, full attainment cf designated uses due to
advances in treatment technclogies, ¢ontrol practices, or other changes
in eircumstances, thereby furthering the objectives of the CHA.

Presently, the nationally applicable W(QS regulaticn only mentions
variances in 40 CFR 131.13, This provisicn indicates that variance
policies are general policies sffecting the application and
implenerncation of WQS, and that states and tribes may irclude variances
pelicies in their state and tribal standards, at their diacretion. The
EFA provided vatiance procedure requirements whan it promulgated WQS
for Kansas (Sec., 131.34(¢)), Puerto Rico (Seec. 131.40(c)), and the
Great Lakes System (40 CFR part 132, Appendix F, Procedure 2). However,
the nationally applicable zequlation does not explicitly address
questions such as when a variance can be granted, how a var:ance must
be justified, what is :couired during the term of the variance, or for
how long a variance can be¢ granted. The EPA's established positien has
been that variances, as time-limited and narrow use revisions, are
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appropriate WQS toola that must go through public review and requife
the EPA's review and approval.\22\ This position is supported by the
EPA"s practice regarding variances.\23\ Today, we recognlze a4 more
direct link to the CWA Section 101(a)

[{Page 54532))

gqoal of “'restore and maintain'' for variaoces. WQS variances are
consistent with the restore'’ aspect of the goal since variances are
intended to 4llow incremental environmental progress in achieving
designated uses. As described in detail in section TI1.F.Z, the EPA 1%
proposing a set of variance provisions that are in many ways parallel
to the regulations in 131,10, but 4re tailored to better fit the
circumstdnces where varjances will allow for envircnmental progress
toward achieving the goals of the CWA, The EPA notes that its
undezstanding and past practice allows for variances whether or not
those uses are specified in Settion 10l(a) {Z), however, the
demonstration may differ,

22\ The EPA addressed wvariances in its Kansas and Puerto Rico
promulgations and part 132 Great Lakes Water Quality Guidance
regulations (Published March 23, 1995, pi+p://www. ecfr.ogov/ogi-Lan/test—1dres e Sralllie 150 veers fipl 40ak diinr
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\Z3\ The EFA's WQS Handbook, 1994: htrp://water.cpa. Y scitechisn g

r/standards/nandbook/chaptertt cfmésecriond

5tstes and tribes have expressed that variances are useful in a
number of circumatances Wwhele the state or tribe has demonstrated that
the designated use and criterion Are not attainable today tor for a
limited period of time), but may be attainable in the longer term.
Examples include when:

Attaining the designated use and criterion is not feasible
under the current conditions f(e.g., attainment of pumeric putfient
criteria would reault in substantial and widespread soclal and economic
impact)] but could be feasible should circumstances change (e.q.,
development of less expensive pollution control technology or a change
in local economic conditions); or

The state or tribe does not know whethker the designated
use and critericn can be attained, but feasible progress tcward
attaining the designated use and criterion can st:ll be made by
implementing Xhown conttols and tracking environmental improvements
{e.g., complex use attainability challenges involving legacy
pollutants).

There are a variety of tools available to states, tribes and
dischargers that can provide time to meet requlatory reguirements;
however, the most common requlatory tools considered are variances and
permit compliance schedules. Which tool is appropriaste depends upon the
clrcumstances. Variances can be appropriate to address situations where
it 1s known that the designated use and criterion are unattainable
today (or for a limited period of time) but feasible progress could be
made toward attaining the designated use and criterion. A permit
compliance schedule, on the other hand, may be arpropriate when the use
13 attainable, but the permittee needs sdditional time te modifly or
upgrade treatment factlities in order to meet its WQBEL such that a
schedule and resulting milestones will lead to compliance °"as soon As
posgible’ with the WQREL based on the cuttently applicable WOS. iSee
CWA section 507(17) for a defination of * Schedules of compliance'' and
40 CFR 122.47).

The EFA is proposing 4and scoliciting comment on revis.ons to the WQS
regulation that will provide more specificaty and clearer requirements
on the development and use of variances. Such revisions will establisn
requirements to help improve water quality by aliowing states and
tribes btime to work with atakeholders to address any challenges and
uncartainties associated with attaining the designated use and the
associated criterion, These revisions will also provide assuzrance that
further feasible progress toward the designated use and critezion will
be made during the variance period.

The EPA's proposed regulatory provisions For variances ab Sec.
131.14 address the following Xey rtopi¢ asreas: (1) Applicability, (2)
submission requirements, (3) implementing variances, (4) how Co renew a
variance, and (5) conforming changes to Sec. Sec. 131,34 and 131.40, &
discussion of thia proposal and the rationale for each proposed
regulatory provision follows.

2. Raticnale and the EFA Propoasl
a. Part 1--Applicability of Variances
1. The Scope ¢f a Variance

To provide clarity, promote consistency, and aveid conflicting
interpretations of WQS variances, the EPA is proposing a new regulatory
definition for WOS varidnce at Sec. 131.14. A water gquality standards
variapce (WQS variance) 13 a time=-limited use anod ¢riterion for a
specified pollutant(s), permittee(s), and/or water body or waterbody
segment (8] that reflect the highest atta:bable ¢ondition during the
specified time pericd. Variances are WS subject to EPA zeview and
approval or disapproval and must be cons:stent with Sec, 131,14, As
WQS, var:xances are subject to Sec, 131.20ta) and thus must be reviewed
oh a triennial basis. States and tribes cantibue to have bread
discretion on the structure of Cheir trisnnial reviews and can declde
whether and how to medify or adopt W0OS as a result of a triennial
review. The EPA is alsoc proposing to specify at Sec. 131.74(a)(l} that
all other applicable water quality standards not specifically addressed
by the variance remain applicable.

Typically, states find variances that apply to & specaific
pollutantis! and dischargeris) toc be moat umeful, If a state believes
that the designated use and critericon 1s unattainable for a pericd of
time because the discharger cannot meet its WOBEL, the state may grant
a4 discharger-specific variance ac long as the varianee is consistent
with the CWA and implementing regulation.

Similarly, if a state or tribe believes that the designated use and
criterion 1$ gnattainable as it applies to multiple permittess becanse
they are all expetiencing challenges in meeting their WQBELs for the
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same pollutant for the same reason, regardleas of whether or not they
are located on the same water body, A state or tribe may stiesmline 1ts
variance process by granting one varisnce that applies to all these
dischargers (i.e., & multiple discharger variapcel ac long as the
variance 1s consistent with the CWA and implementing regulaticns. The
EPA recognized the utility of a multiple discharger variance and 1its
distinction from an individual dimcharger variance in the '‘Water
Quality Guidance for the Great Lakes System: Supplementaty Information
Document®* (S5ID; EPA-820~B~954001; March 1995). The EPA provided
Further clarification regarding multiple discharger variances in the
‘‘Water Quality Standards for the State of Florida's Lakes apnd Flowing
Waters; Final Rule’' (75 FR 75790, December ¢, 2010). More recently in
March 2013, the EPA provided a set of frequently asked questions to
assist states apnd tzibes in developing credible tationales for multiple
discharger variances. \24\

\24\ Discharger-spec.fic Variances con a Broader Scale:
Developing Cred:ble Raticnales for Variances that Apply to Multxple
Dischargers, EPA-820~F«13-012, March 2013

Where a state or tribe can demonstrate that the designated use and
criterion curreatly in plsce for a specific pollutant is not attainable
immediately for for a limited period of time) for an entire water bedy,
the srate or tribe may adopt a waterbody variance as an altsrnative to
a4 designated use change for the water body so long as the variance 1is
consistent with the CWA and implementing requlation., In such an
instance, the variance applies to the water body itself, rather tham to
any specific scurce or sources. A waterbody variance provides time for
the state or tribe to work with both point and nonpoint sources to
determine and implement adaptive management approaches con & waterbody/
watershed scale to achieve pollutant reductions and strive toward
attaining the water body's designated use and associated criteria.

States and tribes retain discretion as to whether, when, and where
to adopt variances. However, consistent with the

[[Page 54533]])

EPA'= current position, should a state or tribe choose to grant a
variance, it is subject to the EPA's review and approval ot
disapproval--regardless of the scope of the variance,

The EPA invites comment on its proposal and on any other opt.ons .t
should consider or on the interpretations expressed in this sect:on.
The EPA also invites comment on the applicability of varlances toc
individual dischargers, multiple dischargers and to entire water
bodies.
iy, An EPA Approved Variance Is Only Appl:cable for CWA Section 402
Permitting Purpoaes and in Issuing Certifications Under Secticm 401 ot
the Act

The proposed WOS regulation at 40 CFR 131.14(a)(2) would specify
that where a state or authorized rribe adepts a variance, the srate or
tribsl regulations must contipue to reflect the underlying designated
use and criterion unless the state or tribe adopts and the EPA approves
a revision toc the designated use and criterion as consistent with Sec.
131.10 or Sec. 131.11. The interim zegquirements specified in the
variance apply only for CWA section 402 parmitting purposes and in
1ssuing certifications under section 401 of the Act for the
pollutant (s), permittee(s) and/or water body or waterbody segment|s)
covered by the variance.

To date, the EFA's available guidance haa character.zed variances
as temporarly changes to the designated use; however, such a
characterization might imply that the variance replaces the designated
use while the variance is in effect. This has led to conflicting
interpretations of how variances affect the implementation of WQOS
through CWA programs, such as NPDES permits and the CWA 303(d}
reguirements.

The CWA and :mplementing regulatien direct the states to add waters
that are nmot attaining any applicable WQS to their 303(d) impaired
waters list, Specifically, CWA section 3031d) (1} {A) states that “each
state shall identify those waters within its boundaries for which the
effluent limitations required by section 301(b) (1! (A} and secticn
301(b) (1118} of this title are not stringent esough to implement any
water quality standards applicable to such waters''(emphasis added).
Stakeholders have expressed concern that 1f the interim requirements do
not replace the designated vse and criterion, there will effectively be
two WQS applicable for purposes of implementing the CWA section 303(d)
program where a variance has been approved. However, the interim
requirements do not replace the designated use and criteria for the
water body 2s a whole. Discharger-specific variances affect the
development of WQBELs for the dischargeria) specified in the varisnce;
they do not affect the designated use and criterion that apply to the
rest of the water body. In addition, variances are time~limited and
intended as a tool to facilitate water quaslity improvements, not to
revise the long term goals for a water body. Thercfare, any
implementation of CWA section 303(d) must continue te be based on the
underlying designated uses and criteris for the water body rather than
the interim requirements,

By requiring state and tribal requlations to maintaim the
underlying designated use and critericn where a variance is approved,
the proposed regulation will ensure it is clear that the interim
requirements associated with a variance do not replace the designated
use and criterion. This will, im turn, facilitate a consistent
interpretation regarding bow variances affect the implementation of WQS
through the various (WA programs and how variancea are to be used to
support feasible progress toward sttaining the underlying designated
use snd criteria.

The EPA invites comment on its propcsal and on any cther options 1t
should consider or on the interpretations expressed in this section,
ii1. Relationship to Technology-Based Requirements in CWA Sections
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30! (b} and 30%

The EPA is proposing to add paraqgraph {a)(3) to 40 CFR 131.14 to
specify that a variance shall not be granted 1f{ the designated use and
criterion can be achieved by implementing technoclogy-based effluent
limits required under sections 301(b) and 306 of the Act.

As with designated use changes, vstiances are pot permisaible 1f
The WQS can be attaioed by implementing technology-hased effluent
limits requizred under section 301(b) and 306 of the Act. Section
301ib: (1) (A}, iBi, and section 30¢ of the Act provide for technolegy=-
based requirements through effluent limitations guidelines and new
source performance standards. These technology-based requirements
represent the minimum level of control that must be imposed in a permit
t40 CFR 125.3]. Because variances are allowed conly where the designated
use and criterion are demoustrated to be unattainsble during the term
of the variance, 1t weuld not be appropriste Co use a varlance :f the
designated use and criterion can be attained by implementing the
technology-based requirementa of the Act.

The EPA invites comment on its proposal and on any other optionz it
should consider or on the interpretations expressed in this section.

b, Part 2--Sybmission Requirements

This section describes the relevant information that a state or
authorized tribe must submit to the EPA when requesting the EPA's
teview and approval of a variance.

1. Components of a Variance
1. Identifying Information--Pollutent (s}, Fermittee(s), Location

The EPFA 13 proposing to add paragraph (b)(1l)iil) at 40 CFR 131.14
requiring statex and suthorized tribes to identify, in the variance,
the pollutant(s], the permittee({s), and/cr the warer body or waterbody
seqment (a) to which the wvariance applies.

This proposed regulatory revision swill require all variances to
specify For what, to whom, and/or where the variance applies, which
will help ensure full transparency and public participation on the
applicability and scope of the variance. This will alleviate any
inconsistencies in the way states and tribes have articulated whets,
when and how the variance applies.

The EPA invites comment on its proposal and on any other cptlons
should comnsider or on the interpretations expressed i1n this section.
2. Numeric Interim Regquirements That Rpply During a Variance

The EPA is proposing to add paragraph (bi(l)(ii) at 4C CFR 131,14
to require that a variance must specify (1) the highest attainable
interim use and numeric criterion that will apply during the term of
the variance or {2] an interim numeric effluent condition that reflects
the highest attainable condition for a specific permitteessi during the
tetm of the variance, Neither (1) nor (2) shall result in any lowerlog
of the currently attained water quality, unless a time-limited lowering
of water quality 18 necessary during the term of a variance foz
restoraticn activities, consistent with Sec. 131,14(b) (2! 110,

As variances have been implemented to date, some states and tribes
have not identified in the variance the 1nterim requirements that shall
apply for permitting purposes during the term of the variance,
Specifying the interim requirements to be met during the variance will
provide the legal baamis for permit writers to develop permit limits
that derive Irom and comply with a WQS, as required by the permitting
requlations at 40 CFR 122.44(d) tvaa] iA).

As discussed in Section JII.C, the EFA is proposing a requirement
that a state

-
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ot tribe adopts the highest atrainable use closest to the 101(a) {2
goals when it has demonstrated that the use specified in CWA section
101{a} 12} or a subcategory of such a use is not attainable based on a
UAA. The EPA is proposing that & similar requirement apply to variances
such that if states or tribes can demcnstrate that a use specified in
section 101ta) (2} or subcategory of suck a use 18 not attaisable for
the variapce pericd, then the state or tribe must adopt a variance
reflecting the highest attainable torditicon during “he term of the
variance, Such a requirement ensures that feasible progress will be
made towards the designated use and the ¢riterion tec pretect that use
during the period of the variance.

Requiring that statea and tiibes establish interim requa.rements
that apply for purposes of CWA section 402 permitting and ip issuing
certafications under section 401 of the Act, and that such requirements
reflect the highest attainable condition during the variance, creastes a
framework for wariances to provide states and tribes with time to
implement adaptive management apprcaches that drive progress towards
meeting the designated use and criterion in a transparent and
accountable manner--a key environmental beneflt of a variance, This is
censistent with previcus EPA sratements in the EPA's WQS Handbook and
1998 ANFPRM that discuss the EPA's position regarding the progress to be
made during the term of the varisnce towards attaining the designated
use and criterion.\25\

\25\ The EPA's 1994 WQS Handbook stated that "~ "EPFA has approved
state adopted wariances ip the past and will continue to do so 1f
(hellip]zeasonable progress 1s being made toward meeting the
standards.'' The EPA's 1998 ANFEM indicated that the EPA was
conaidering revising its regulations to include a requirement that
bhefore a variance may be granted the aprlicant must include
documentation that "~ |helliplreasonable progress will be made toward
meeting the underlying or original standard.'' The EPA did not
propose a revised regulation at that time.

A state's or tribe's determination or identification of the highest
attainable interim use need not be complex. A state or tribe could
simply include the phrase " “variance affected'' or '’'variance
modified'' to the current use description or the stare or tribe could
describe the interim use by identifying the parameter included in the
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varisnce, such as " 'pH-limited'' use as 3 way to provide transparency.
States and tribes may find it appropriate to adopt such “variance
modified'' uses as the highest attainable interim use, rather than
adopting an alternate use from the state or tribe's current use
classification system, as they might be more likely to do 1f they were
making a permanent change to & designated use. To determine the numeric
criterion that protects the higheat attaimable interim use, a state or
tribe shall determine the condition that is both feasible to attain and
closest to the protection afforded by the designated use and criteris.
A state's of tribs's determination of the highest attainable condition
and numeric interim requirements to apply during a waterbody variance
should imclude consideration and evaluation of pollutant reductioms
from all contributing sources. This could include an evaluation of the
point source comtrols, pellutant minimization plans and NPS pollutant
reductions that could be achievaed in the water body.

Rather than identifying the highest attainsble interim use and
interim numeric criterion, a atate or tribe may choose to specify in
its variance that the applicable interim water quality srandard shall
be defined by a numeric effluent tondikion that reflects the highest
attainable condition for a specific permittee(s) during the term of the
variance. Adepting a numeric effluent condition that reflects the
highest attainable condition is reascnable because the tesulting
instream concentration reflects the highest attsinable interim use and
interim criterion and, therefcre, the interim numeric effluent
condition is acting as a surrogate for the interim use and inter:m
criterion, If current effluent quality represents the highest
attainable condition for a spacific permitteeis), then this would
become the interim requirement during the term of the variance. In
situations where a variance addresses a pollutantts) for whieh no
feasible wastewater treatment option can be 1dentified, an i1nterim
numeric water quality-based effluent coad:ition reflecting the levels
currently achievable and a requirement toc develop and implement &
Pollutant Minimization Frogram (PMP) \26\ together would constitute the
highest attainable effluent condition,

\26\ A PMP is a structured process to reduce loadings of a
pollutant by identifying, preventing and reducing loadings,
improving processes and ImMpIoving wastewater trestment,

The EPA invitea comment on its proposal and on any other opt.ohs 1t
should consider or on the interprerations expressed in this section.
3. Expiration Date

The EPA is proposing to add paragrapk (b (1) (iii) at 40 CFR 131,14
to require that all varisnces must ainclude an expiration date and that
variances must be as short as possible but expire no later than 10
years aftetr the date the state or tribe adopts the variance, consistent
with Sec. 131.14(b)(2}.

Variances are time-limi.ted; thereiore, in order to promote
consistency and clarity and to ensure that variances are truly tame-
limited, the EPA is proposing that sll variances include an explicit
expiration date. Such ezpiration date must be consistent with the
demonstration that a variance 1s needed for a specified period of time
based on one of the factors identified in proposed Sec. 131.14(b) 21,
must be as short as possible, and cannot exceed 10 years. Establishing
an explration date will ensure that the conditions of a variance will
be thorouchly re-evaluated and subject tc a public review on a regular
and predictable basis to determine (1) whether conditions have changed
such that the designAted use and craitericn are now attainable; {29
whether new or additiopal information has become available to indicate
that the designated use and criterion are pot attainable ir the future
{1.e,, data or information supports a use change/refinement); or (3)
whether feasible progress 1s being made toward the designated use and
criterion and that additicpal time is nesded to make further progress
{i.e., whether a variance may be renewed).

The EFA believes that up to I0 years is a reasonable duration icr a
variance, 48 it represents two S5-year NPDES permit terms and provides
adequate opportunity to implement measures to make feasible progress. A
maximum of 10 years is also sufficient to reflect changing
cir¢umstances, such 48 the availability of new ecofomic information or
affordable treatment technology that may impact whether or not a
variance is atill warranted.

The EPA invites comment on its propossl and on any other options it
should consider or on the interpretations expressed in this sectiom.
il. Demonstrating the Need for a Variance--Supporting Documentation

The EPA is proposing to add paragraph (b} {2) at 40 CFR 131.14 to
speclfy that in order to document that a variance 1s needed for uses
spec:fizcd in section 101(a)(2) or sub-categories of such uses, thke
state or tribe must demonstrate that attaining the designated use and
¢riterion is not feasible during the texm of the variance because of
one of the factors listed in Sec. 131.10igl or because actions
necessary to facilitate restoration through dam removal or other
significant wetland or stream reconfiguration activities preclude
attainment of the designated use and criterion while the actions are
being implemented.

[[Page 54535]]

The regulation at 40 CFR 131.10(g) identifies six factors that may
be used to demonstrate, through a TAR, when a use specified in section
iD1ta) {2) of the Act, or a subcategory of such a use, is unattaipable.
The EPA's current position tand its longstanding practicel is that one
of these same Sec. 131,10(q) "~ “attainability'®' factors must be used by
states and tribes to justify why and for how long a variance is
necessary for uses specified in section 10l(a)(2) or sub-categories of
such uses. In developing this proposed regulation, the EFA considered
other gituations where a variance may be appropriate and the EPA
concluded that the curzent Sec. 131.10(g) factors do not accommadate
situations where a variance may be necessary to facilitate short-term
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efforts to restore the natural physical festures {i.e., natural
geomorphology) of 4 system, Specifically, this 1s meant to address the
situation when a time-limited exceedance of a criterion might be
expected while efforts for dam remcval or significant wetlands or
stream reconfiguration/restcration efforts are underway to facilitate
Testoration of the natural physical features of a water body. The
proposed new factor is intended only to cover the length of tuime
necessary tc remcve the dam or the length of time in which stream
restoration activities are actively op-going, Although such 4 variance
might not directly impact a NPDES permittee, it may be necessary to
allow srates and tribes to certify that any federal license or permit
that may result in the dischatge of pollutants in stare/tribal
jurisdiction will stll]l meet their state/tribal W(QS, under CWA gsection
401.

In determining whether or not to grant a variance for uses
specified i1n section 101(a) (2} and sub-categories of asuch uses (and
subsequently submit such a4 variance to the EFA for review and
approval), the state or tribe must consider and svaluate whether the
available information supports a conclusion that the designated vae and
criteria are not feasible to attain during the variance period hased on
one of the factors listed in Sec. 131.14(b)(2).

A factor that has been commonly used to demonstrate the need for a
discharqger specific variance is Sec. 131.101(g) (6}, which provides that
a state or tribe may remove a designated uase if " [(c)ontrols more
stringent than those required by sections 201(b} and 30é of the Act
would result ip substantial and widespread econcmic and social
impact.'' The Interim Economic Guidance for Water Quality Standards,
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published March 1995 (see http://water.epa. wiatrierhreviiuiGarees “andat lese-vneriier) provides guidance on the types of information

that a state or tribe should consider evaluating and include in its
record to suppert a variance based on Seec., 131,10(g)(§).\27\

\27\ The Sec. 131.10(g){(6] analysis would include costs of
point source controls and the impacts on the surrounding commupity.

The state's or tribe’s record for granting a variance based on
‘Human caused conditions or sources of pollution prevent the
attainment of the use and cannot be remedied or would cause more
environmental damage to correct than to leave in place'' \28\ may
include, but not be limited to, consideration and evaluation of the
following types of available information:

A28\ As specitlied un Sec, 131.10{g1{3) and cross-referenced in
Sec. 131.14(H1i21¢00.

Monitoring data to determine the current ambient
conditions,

Data/maps showing the geographical extent of the problem.

Engineering studies and literature of the relevant
remediation Alternatives and best management practices that could be
ampilemented and documentation that none of the slteznatives or
practices, 1f implemented, wWould result in attsining the designated use
and criterisa within the variance timefrsme.

Nescripiion, with supperting information from the
scientific literature, c?f the environmental impacts associated With the
remedial alternatives and an analysis of what cculd be done in an
environmentally safe manner. Such ap analysis weuld facllitate a
derermination of whether the human caused condition or source of
polluticon would cause more environmental harm to remedy than to lLeave
in place.

Modeling data showing the associated pcllutant reductions
achievable within the timeframe of the variance compared to reductions
needed to achieve the designated use and criteria.

A variance should be & transparent mechanism that allows a state,
tribe or discharger a defined period of time to conduct any necessary
studies so long as the state or tribe demonstrates the need for the
variance in accordance with the ragulations and the state or tribe
retains the applicable criteria for all other pellutants, The EPA
commonly recelves questions about whether permit compliance schedules
can be used for this purpose. Permit compliance schedules may only be
used in situations where time 135 needed for a permittees to come into
compliance with the WOBEL in the permit, not to provide time to address
uncertainty regarding the appropriateness or attainability of the WQS.

‘The EPA invites comment on its proposal and on any other optiocns it
should consider or on the interpretations expressed in this section.
111, Identifying and Documenting the Controls for Other Sources Related
to the Pollutant (s} and locationia) Specified in a Waterbody Variance
That Could Be Implemsnted

The EPA 18 proposing to add paragraph 1b) (3) at Sec. 131.14 to
specify that, in acdition to the other requirements under 131.141(b),
for a watertbody variance {one not limited to s specific discharger or
dischargers), 4 state or tzibe must include an identification and
documentation of any cost-effective and reasconsble BEMPs for nonpoint
scurces related to the pollutantis} and location(s} specified in the
variance that could be implemented water body wide toc make progress
towards attaining the designated use and criterion. A state or traibe
must provide public notice and comment for any such documentation.

Because other sources of polluticn (c.¢., nonpoint sources) can
have a significant bearing on whether the dezignated use and associated
criterion for the entire water body are attainable, it 1s esmential for
states and tribes to consider and provide information to the public
regarding the impact that controlling cther souzces through application
of cost-effective and reasonable BMPS corld have on water guality
before granting a waterbody variance. Doing so could inform the state’s
or tribe's assessment of what interim actions may be needed to make
feasible progress towards attaining the designated use and criterion
related to the pollutant(s) and location(s) specified in the variance,
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as well as what the highest attainable aptefim designated use and
criterion may be and for how long they may be needed.

A similar requirement is aet out in the WQS regulation at Sec.
131.101id: and (h} (2} which specifies that & use 18 deemed attainable
and canfot be removed if it can be achieved by the imposition of/
implementing effluent limits required uynder sections 301(b] and 306 of
the Act as well as cost-effective and reasonable best management
practices for nonpoint source control. The EPA's current position is
that before remeving a designated use states and tribes must first
evaluate the impact that point and nonpoint source controls might have
on waler quality. When conducting such an evalyaticn, states and tribes
should consider the impacts from
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implementing any \29\ cost-effective and reascnable BMPs for nonpoint
source controls water body wide, In situvations where it can be
demonstrated that a use 18 precluded by non-anthropogenic streasors
te.g., high levels of a naturally occurring metal 1n & surface water
body), the EPA deoes not expect states and tribes to evaluate nofipoint
source controls, as controlling nonpoint sources would not lead to
Artainment.

\29\ i.e., not just those that may already be required by state
requlations,

The EPA's propnsed requirement for waterbody variances differs from
those applidahle to designated uses because variances are time-limited
and targeted serving as a tool tc facilitate progress toward the
designated usa and criterion. It 1s unnecesssry to require states and
tribes tc demonstrate that the designated use sand criteria are
unattainsble even Lf coat effective and reascnable BHPs were
implemented, as 1s reguired when reviaing a designated use, because
variances do not ‘permanently'’' downgrade the designated use but
establish a regulatory mechanism by which feasible progtress will be
made during the term of the variance. Instead, a requirement to
identify and document cost-effective and reasonable BMPs for other
sources will assist ststes and tribes in identifying the actions they
may need to implement to meet their iaterim requirements a4s well as to
make feasible progress towards attaining the designated use and
criterien.

The EFA invites comment opn its proposal and on any other options it
should econsider or on the interpretabtlons expressed in thia section,
¢, Pagt 3--Implementing Variances

The EPA 1s proposaing to add paragraph (c) at 40 CFR 131.14
specifying that variances serve as the basis of a WQPEL included .n a
REDES permit for the period the variance 1s in effect, Any activities
required to implement the variance shsll be included as conditiona of
the NFDES permit for Lthe permittee(s) subject to the variance,

When variances are adopted and approved, they serve as the basis of
a WOBEL included in & NPDES permit during the variance period. However,
any specific actions that will be necessary for the discharger to
implement the variance and make such feasible progress atre typically at
the discretion of the permitting authority. Therefore, in Sec.
131.14(c), the EFA is proposing regulatory language similar to Sec,
131.34¢c) and Sec. 131.40(¢) linking the requirements cof variances to
the NFDES permitting process, specifically 40 CFR 122.44(d} (1) {vi11) A}
that requires the permitting suthority to establish limiraticns that
derive from and comply with the applicable WQS. The EPA believes the
ptoponed regulatory requirement will ensure prepet accountability when
implementing variances. The proposed provision reflects the provisions
in the "~"Water Quslity Guidance for the Great Lakes System** (40 CFR
part 132, Appendix F, Procedure 2).

The EPA invites comment on its proposal and on any ather options it
should consider or on the interpretations expressed in this section.

d. Part 4--How To Renew a Variance

The EPA is proposing to add paragraph (d) at 40 CFR 131.14 to
specify that to obtain the EPA's approval of a variance renewal, the
state or tribe must meet the requirements of Sec, 131.14 and provide
appropriate documentation of the steps taken to meet the requirements
of the previous variance. Renewal of the variance may be disapproved if
the applicant did not comply with the conditions of the criginal
variance, of otherwise does not meet the requirements of this section.
For renewal of a waterbody variance, the state or tribe must also
include documentation of whether snd te what extent cost-effective and
reasonable BMPs have been implemented to address the pollutant(s)
subject to the veariance and the water guality progress achieved during
the varisnce period.

Althcugh the EFA ia propoaing to establieh a maximum saingle
variance term of no mote than 10 years, 1t recognizes that there may he
clrcumstances 1o which a renewal of a variance is both necessary and
approptiate. As the EPA's 1998 ANFRM articulates, variances are WQS and
should be continued or extended only where the initial conditions for
granting the variance still apply.\30\ If a variance term will expire
and the applicant complied with the conditions of the c¢riginal variance
te.g., feasible progress has been made!, but the designated use and
criterion remain unabttainable, then renewal of a variance may be an
appropriate option for the state or tribe to consider.

The EFPA i8 providing an additional requirement for waterbody
variances because both pecint and nonpoint scurces are contributing to
the water guality challenges, The state or tribe must document whether
and to what extent BMPa have been implemented and the water guality
progress achieved during the variance period,
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This proposed regulation expl:citly provides that the EFA may
disapprove a renewal of the variance 1f the spplicant did not comply
with the conditions of the original variance, or otherwise does not
meet the requirements of See. 13].14, The EFA recognizes that
cltcumstances out of the permittee, state's or tribe's contrcl may
impact the ability to meet the spec:ific conditions and requirements of
the variance, even 1f all required actions fo implement the variance
were completed, The ptoposed regqulatory language allows the EPFA to
consider these factora when determining whether to grant a WQS variance
tenewal, If the EPA disapproves the variance renewal, then the state or
tribe must implement itsx water quality program to meet the applicable
designated use and associated criteria or conduct &4 UAR to justify a
revision to the designated use and associated criteria,

The EPA invites comment on its proposal and on any other options it
should consider cor on the interpretations expressed in thia section.

e, Part S=-Variances for the EPA-Promulgated Designated Uses

The EPA is proposing to delete detailed variance procedures
promulgared by the EPA in 40 CFR 131.34(c) and 131.40{¢) and replace
them with language specifying that the appropriate Regional
Adm:pistrators may grant variances from the EPA-promulgated regulat.ons
for Kansas and Puertoc Rico consistent with this proposed requirements
at Sec, 131.14.

The EPA promulgated variance procedurex that the Reqional
Admipistrator cculd use to grant variances from the specific WQS the
EPA promulgated for Kansas and Puerto Rico in Sec. 131.34 and 131.40.
This proposal reflects the most efficient and transparent approach to
ensure that variances granted by the Regional Administrater for the
federally promulgated standards in Kansas and Fuerto Rico meet the asme
requirements as the rest of the United States once the EPA finalizes
the naticnally spplicable zrevisions to 40 CFR part 131,

The EPA invites comment on its proposal and on any other optichs 1t
should consider or on the interpretations expressed in this secticm.

G. Provisions Authorizing the Use of Permit-Based Complisnce Schedule

1. The EFA Froposal

The EFA is proposing to add a new regulatory proviczion at Sec,
131.15 to be consistent with the decision of the TP/ Administrater .o
In the Matter of Star-
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Kist Caribe, Inc., (1990 WL 324290 (EPA), 1990 EPA App. LEXIS 45, 3 EAD
172 (April 16, 1990}). This provision would clar:fy that a permitting
authority may only issue compliance achedules for WQBELs in NPDES
permite 1f the gtate or tribe has authorized isauvance of such
compliance schedules pursuant teo state or tribal law in i1ts water
quality standards or implementing regulations. Any such compliance
schedule authorizinmg provision is a4 WQOS suybject to the EPA's review and
approval. Tae proposed provision would alao clarify that individual
compliance schadules issued pursuant to such author:zZing provisions are
not themselves WOS but must be consistent with CHA section 502(17), the
state's or tribe's EFA-approved compl:i:ance schedule authorizing
provision, and the requirements of 40 CFR 122.2 and 122.47,
2. Raticnale for Revision

CWA section 502(17) defines " “schedule of complisnce’™ to mean '’a
schedule of remedial measures including an enferceable sequence of
actions of operations leading teo compliance with an effluent
l:mitation, other limitation, prohibition, or standard.'' The EPA's
NPDES regulaticn at 40 CFR 122.2 defines a schedule of compl:iance as
"‘a schedule of remed:zal measuzres included in & permit,’ including an

enforceable sequence of interim requirements . ., . leading to
compliance with the CWA and regulaticns,'' Seetion 301(b) (1) IC) of the
Act specifies that there shall be achieved ~~. . . not later than July

1, 1977, any more stringent limitaticm, including those necessaary to
meet WQS, treatment standards, or schedules of compliance, esrablished
pursuant to any State law or requlations (ynder authority presserved by
section 1370 of this title} or any other Federal law or regulation, or
required to i1mplement Any applicable water guality standard established
pursuant to this chapter.''

In, In the Matter of Star-K:ist Caribe, Inc., the EPA Administrator
[in an appeal of an EPA-issued NPDES permit) interpreted CHWA
301(b} 1) (€} to mean that (1) aftez July 1, 1977, permits must require
immediate compliance with (i.e., may not contain compliance schedules
for) effluent limitstions based on WQS adopted before July 1, 1977, and
[2) permit compliance schedules are allowed for effluent limitations
based on W05 adopred after that date only if the state or tribe has
clearly indicated in 1ts WOCS or implementing requlations that it
intends to allow them (:.e., the state's or tribe's WQS or implementing
requlations must contasn a provision authorizing the use of psrmit-
based compliance schedules). The latter regquirement ensures that a
permit including such a compliance schedule still meets WQS pursuant to
CWA section 301ib)(1l)(C).

The EPA'S current WQS regqulation is silent regarding compliance
schedules and compliance aschedule awthorizing proviaions. A= o result
despite Star-Kist, the EPA Ls concerned that state/tribal permitting
authorities may be including compliance schedules in perm:ita, thus
delaying compliance with a WOS-based WOBEL, even though the state/tribe
may not have authorized the use of such compliance schedules in 1ts WQS
or implementing regulations.

Congistent with the Star-Kist decision, a atate or tr:be has the
discretion to include & compliance schedule author:zing provision in
1ts WOS or implementing regulations. Such a provision may &lsc be
codified in & state or tribe's NPDES requlations. However, regqardless
of where it appears, 4 compliance schedule authorizitg provision
adopted pursuant to state or tribal law is considered a WQRS subject to
the EPA's approval under CWA mection 303{¢c)(3). Although & compliance
schedule authorizing provision does not describe the desired dondition
of level of protection of a water body in exactly the same way as 8
designated use or watetr quality criteria, 1t expresses the state's or
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tribe's intent to allow 4 delay in meeting the desired condit.omn.
Compliance sehedule authorizing provisions allow the permitting
authotity to provide a permittee additional time to comply with a WOREL
that derives from and complies with the applicable WQS beyornd the date
of permit 1ssuance, which is the date upon which a permittee in
otherwise required to comply with its WOBEL., In addition, as
articulated in the Star-Kiat decision, states and tribes may only allow
this delay 1f the applicable WQS 18 new or revised, after July 1, 1877,

When states and tribes authoraze the use of compliance schedules 1in
their WOS or implementing regulat:ions, they ensure that WOBELs subject
to apptopriately issued compliance achedules are “fully consistent
with, and therefore meet,' the requirements of the State or tribal
water quality standard, as contemplated by [CWA] 301(b){(1)iCy.'' Star-
Kist at 175, Once approved pursuant to CWA 303(c) (3], the compliance
schedule authotizing provision itself becomes part of the applicable
WQS: therefore, any delay in compliance with a WQBEL pursuant to that
permit compliance schedule would be consistent with atate/tribal WQS, A
compliance schedule, as defined by section 502(17) of the Act, that is
granted pursuant to a state's or tribe's approved compliance schedule
authorizing provasion is, on the other hand, a permitting tool and 1s
not itself considered a WQS. The EPA has implemented section S02717) of
the Act in the context of the NFDES permittinig program at 40 CFR 122.7
and 122.47., Any compliance schedule, itself, must be consistent with
these provisions.

The EPA invites comments on the proposed addition of Sec. 131.15.
The EPA alsc invites comment on any other cptions it should consider or
on the interpterations expressed in this section.

H. Other Changes

1. The EPA Proposal

In the course of developing this proposal, the EPA identified
several spelling mistakes, grammatical erzors and/or lnconsistencies,
and incorrect citations in 40 CFR part 131, as well ss the need for
varicus conforming edits (e.g.,, provisions that need to be re-numbered
or re-lettered based on a regulatory addition or deletion cutlined in
this proposal), The EFR is proposing the following changes:

Sec. 131.2: Change "°. . , necessary tc protect the
uges' te "°. . . that protect the designatad uses'® (conslstency with
tetminoledy in Sec, 131,110,

Sec, 131.3(hl: Change “technology-bases'®' to

“techrooiogy-based'' (spelling mistakel,

Sec. 131.3{3): Delete ' "the Trust Terr:tory of the
fac.fic Islands.'' “31\ Insert the word " ‘the'' in front of water
quality standards program'' (grammatical clarification).

%31\ " The Truat Territory of the Pacifie Islands’' became the
‘"Commeonwealth of the Northern Mariana Islands'' in 1886 via

Presldential Proclamation, See http:/jeww.presldene oo edudwsiop-les plp el f80 waxso LAarKIAKIN,

Sec. 131.5{(aj{l): Change "°. . . has adopted Wwater uses"*
to . , . has adopted designated water uses'' (grammatical
clarification).
Sec, 131.5(a}{2): Imnsert ", . . based on sound
scieptific rationale’™ ([consistency with language in Sec. 131.11,.
Sec, 131.10(1): Insert ~“apd Sec. 131.10(4)'" before the

word °~ ‘whenever'' (consistency wWith proposed revisions to Sec.
131.101(g9}),

Sec., 131.100(31(2): Insert ", to remove a subcategory of
such a use,'®' after the fizst instance of "'. . . spec:fied in section

1011a) 12y of the Act'' {legal clarification that a UARA 1s 4lsc reguired
when removing & subcategory of a use specified i1n section 1011(a)(2) of
the Act without adopting another use in 1ts place).
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Sec, 131.11im)(2}: Change reference from '"40 CFR part
J5'* tc 40 CFR part 130'' to reflect the correct citation,

Sec. 131.11{(b): Italicize "~ “Form of criteria'’
lconsistency with formatting in Sec. 131.11¢ay,

Sec, 131.12(a){2): Insert "~ “the protection and'' into the
phrase ~ propagation of fish, shellfish and wildlife'' to be consistent
with CWA 101(a)(2) and the rest of the WOS regulation at part 13],
Change "~ “assure'' to " ‘ensure'' (grammatical clarification).

Sec., 131.20(b): Change " "held a publi¢ hearing'' to
‘"hold public hearings'' and add " ‘or revising'' after ' rev.ew:ny''
lconsistency with CWA 303{c) and Sec, 131.20{a)), Inssgt "~"EFA's'' uin
front of "~ "public participation regulataon'® {clar.faicatico that 40 CFR
part 25 is the EPA's regulation). Delete the phrase "~ "EFA's water
quality management regqulation (40 CFR 130.3(b}(611'" (nonexistent
citationt.

The EPA invites comments on the proposed amendments described
above. The EPA also invites comment on any other options it should
consider or on the interpretations expressed in this section.

IV. When does th.s action take effect?

Comments onh this proposed rulemaking must be received on or before
December 3, 2013. Should this proposed rulemaking be finalized, the
effective date will llkely be 60 days stfter date of publication of the
final rule in the Federal Reqister. Fer judicial :eview purposes, the
effective date will like)ly be 60 days after date of publication of the
final rule 1n the Federal Register,

The EPA i3 prowosing to require states and tribes to meet the
requirements cf the final rule on the effective date of the final rule,
The EPA's expectation 1s that, where a new or revised requirement
necessitates & change to srate or tribal WQS, auch changes will occur
within the next triennial review that the state or tribe initiates
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after the EPA"s publication of the final rule.

The EPA invites comments on the proposed effective dates, The EFA
alsc invites comment on any other options 1t should consider or on the
interpretations expressed ic this section.

V. Economic Impacts on State and Tribal WQS Programs

The EFA evaluated Lhe potential .ncremental administrative burdens
and costs that may be associated with this proposal. Incremental burden
and costs are those above and beyond the burden and costs associated
with implementation of current WQS regulations. Because this propeosal
will not establish any requirements directly applicable to regqulated
entities, the focus of the EPA's economic analysis 18 to esrimate the
patential administrative burden and costs to srate, tribal, and
territorial governments, and the EPA. The EPA's economic analysis is
documented in Economic Analysis for the Water Quality Standards
Aegulatory Clarifications (Proposed Rule} and can be foupd i the
docket for this proposal.

The EPA assessed the potential incremental burden and costs
assoclated with this proposed requlation revisions by first identlfying
those elements of the proposed revisions that mway lmpose incremental
buzdens and cests, The FEPA estimated the incremental number of labor
hours potentially required by statea and tribes to comply with those
elements of the proposed requlations, and then estimated the costs
associated with thome additional labor hours. The EPA identified four
areas where incremental burdens and ¢osts may be anticipsted: (1t One=
time burden and costs associated with state and tzibal rulemaking
activities because states and tribes may need fo adopt new or revised
provisions into their WQS, (2] annual costs associated with designating
uses because jdentifying the highest attainable use when performing a
UAA may require additional labor hours, (3! annual costs associated
with antidegradation implementation including reviewing a greater
number and more complex antidegradation regquests, and {4) asnnual casts
associated with additional development and documentation of variance
Tequests. In addition to the proposed requirements included in thie
proposal, the EPA i:a considering and regquesting comment on whether the
EPA should inelude a requirement that antidegradation implementation
methods be formally adopted as WQS and thus subject te the EPA's review
and approval or disapproval. Incrementsl burden and costs were
estimated for all 50 states, the District of Columbia, 5 territories,
and the 39 Indian tribes authorized to administer a WQS program with
WQS approved by the EPA.

Estimates of the incrementsal admipistrative burden and costs to
state and tribal governments associated with this proposal without the
requirement to adopt antidegradartion implamentation methods as WQS are
summarized in the following table:
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Summary of Incremental Administrative Burden and Costs to State and Truibal Governments Associated With Thus Proposal Without the Requireme
Antidegradaticn Implementation Methods as WQS

One-time Recurring
Provis.on Annualized cost

Burden (houts) Coat (2013§ 120135 milllens/ Burden ihours/ Co

millions) year} \1\ year) m1l
Rulemaking Activitles. . .. . viecannnscmenannsnrnnisnnnnns 3,5.00-47, 500 $0.46=§2.28 §0.03~50.15 -
Desiqnated Uses......... - e == 240-1, 200
Antidegradation \a\..... - B - 97,070=-145,605
VAF18NCES. covrscarannans e L L 4,€20-5,310

b I AT 4 P i ot GUOOCLULL L C S Golwu LG LOusad Ly’ (@] Bpasars des it

National Tot&l.....ceccvneannnnnnn ceseseabessrsasnnan 9,500-47, 500 $0.46-%2.28 $0.03-50.15 101,930-15%2,115%

~=' = not applicable.

A1\ Although the EPA expects these one-time costs to occur once over & 3 year
comparative purposes.

A2\ Includes annual ¢c3ts sssoclated With review.ng a gqreater number and more complex ant.degradat

Estimates of the incremental adwmainistrat.ve burden and costs to the
EPA associated with this proposal without the requirement to adopt
antidegradation implementation metlods as WGS ars gummarized in the
following table:
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pericd, they are annualized here at 3-

ion requesis,

discount rate over 20 y

Summary of Potential Incremental Administrative Purden and Costs to the EPA Associated With This Proposal Without the Requirement To
Antidegradation Implementation Methods as WQS

One-time

Recurring

Annualized cost
tc the agency

Burden

Costs to states Costs tc the

e emes s s e mm e mamm e e===n COSES €O SLATEE

Costs to the

Burden

and tribes agency \1\ A2\ {20138 and tribes agency \1\
{2013§ million) (20135 million) million per Hours \3\ FTEs i\ {2013% million {2013% million Hours per year FT
year) per year} per year) A3\
$0.46-52.28 $0.09-$0.4¢ $0.01-$0.03 1,200-¢,040 0.56-2.9 $4.84-87.3% §0,97-51.47 12,810-19,470

\1\ Assuming that the incremental costa tc the EPA are equal to 20

of the costs to states and tribes.

A2\ Althcugh the EPA expects these one-time costs to cccur oncte over & 3 year period, they are annualized here at 3¢ discount rate over 20 y

comparative purposes.
\3\ Total costa to the Agency divided by hourly wage rate (including overhead and benefits)

of $75.55% per hour.

4\ Burden hours to the Agency divided by hours worked by full=-time equivalent (FTE) employeess per year (2,080 hours per year}.

A summary of the combined estimated costs to all potentially affect
states, tribes, and the EPA withoutr the requirement to adopt
antidegradation implementation methods as WOS are summarized in the
following table:

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/htm1/2013-21140.htm
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Summary of Potential Incremental Adminuistrat;ve Burdens and Costs Associated With the Froposed Rule to States, Tribes, and the EPA With
Requirement To Adopt Antldegradation Implementsticn Methods as WQS

One-time Recurring

Entities Anpualized cost
Buzden ihours}) Cost (2013% M1\ (20138 Burden (hours/ c
millions) million/year) year) Smel
States and tribes. 9,5%00-47,500 $0.45-82.28 $0.03-50.15 101,930-152,115
BAJENCY . veronsnanrannaans 1,200=6,040 $0.09=50,4¢ $0,01-%$0.03 12,810-19,470
TORBL s v nnaiain i um aias oainian nmm wa s skin s w e m v s A 10, 700-53, 540 §0.55=82.74 $0.04~50.18 114,740-171, 585

A1\ Although the EPA expects these ofe=time Cosls Lo 0GCUT ohce over & 3 year pericd, they are annualized here at 3 discount rate over 20 y
comparative purposes.

To eatimate the totsl annual cost of this proposal without the
requirement to adopt antidegradation implementation methods as WQS
which include both one-time ccosts and recurring costs, the EPA
aonualized the cne=-time costs over a period of 20 years, Usaing a 20~
year anpualizaticn period and & discount rate of three percent, total
anfiual costs for thia proposal without the requirement to adopt
anrideqradation implementation methods as WQS are estimated te range
from §5.684 millicn ($0.04 million + $5.61 milliom) to $9.01 million
(0,18 million + $8.83 million) per year.

In additicn to the proposed requirements included ia this proposal,
the EPA is considering and requesting comment oh whether the EPA should
include a requirement that antidegradaticn implementation methods be
Formally adopted as WQOS and thua subject to the EPFA's review sod
approval or disapproval. This additional requirement would raguire
affected entities to develop or revise antideqgradation implementation
meathods, and adopt the implepmentartion methods in WQS, resulting in cne=
time (nonrecurring} burden and costs. Estimates of the incremental
administrative burden and costs te state and tribal governments
associated with this proposal including the requirement to adopt
antidegradation implementation methods ifto WQS are summarized in the
following table:

Summary of Incremental Administzative Burden and Costs to State and Tribal Governments Associated With This Proposal With the Requirement
Antidegradation Implementation Methods as WQS

One-time Recurring

Provision Anpualized cost
Burden (hours) Cest (2013% MN 120138 Burden (hours/ Co
millions) malliona/year) year) mil

Rulemaking AcCtivibien, i e o s e ey e essus s 3 9,500=47, 500 $0.46-87,28 50.03~850,1% 1=
Designated Uses........ AN - ) - 240~1,200
Antideqgradation, . 33,600=€7,200 1.61-3.23 0,11-0.22 37,070~145%, 605
NEL L AT CEE L 55w e e aea s W R R Ui e U R Y b i e (e ‘e i o] - 4,620-5,310

National Totalaeeawssssvesassneesss T ST TP 43,100-114, 700 2.07=5.51 0.14-0.37 101,9%30=-152,11%

‘--* = not applicable.
\1\ Although the EPA expects these one-time costs to cccul once over a 3 year period, they are anoualized here at 3% discount rate over 20 y
comparative purposes.

Estimates of the .ncremental admipistrative burden and costs te the
EPA associated with this proposal including the reguiremeant to adopt
antidegradation implementation
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methods inte WQS are summar.zed in the following table:
Summary of Potential Incremental Administrative Burden and Costs to the EFA Associated With This Proposal With the Requirement To Adopt Ant

Implementation Mathods as WQS

Cne-time Recurring
Annualized cost Burden Burden
Costs to states Costs to the to the agency =--- mmm—— s Costs Lo states Caata to Lhe =rrss-ssccsausmceeens
and tribes agency M\1N N2\ (2013% and tribes agency N1\
{2013% million) {2013§ million: million per Houre \3\ FTEs \d4\ {2013% million (20138 million Hours per year FT
year) per year) pPer year) AR AN
$2.07-55,51 $0.41-51.10 $0.03-50.07 5,460-14,5%70 2.63=7.,01 $4.84-57.3¢8 §0.97-51.47 12,810-19,470

\1\ Assuming that the incremental costs to the EPA are equal to 20 of the costs tc states and tribes,

\2\ Although the EPA expects these cne-~time costs tc occul once over a 3 year pericd, they are annualized here at 3' discount rate over 20 y
comparative purposes.

\3\ Total costs to the Agency divided by hcurly wage rate (including overhead and benefits) of $75.55 per hour.

A4\ PBurden hours tc the Agency divided by hours worked by full-time #quivalent (FTE)} employees per year (2,080 hours per year).

A summatry of the combined estimated costs of this proposal te all
potentially affect states, tribes, and the EPA including the
requirement te adopt antidegradation implementation methods lato WQS
aze summarized in the following table,

Summary of Potenti:al Incremental Admigistrative Burdens and Costs Assccisted With the Proposed Rule to States, Tribes, and the EPA With the
To Adopt Antidegradation Implementaticn Methods as WQS

One-time Recurring

Entities Annualized cost
Burden (houra) Cost (20138 \IN (20138 Burden (hours/ c
millions) millions/year! year) Sm1l
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101,930-152,115
12.810-19,470

States and CLAD@S.sccotvnrasrnannsssnnrsrrsrrrarasasioens 43,i00-114, 700 $2.07-55.51 $0.14-50,37
AGBNC Y iuurannaannnsnasssssssasrsnssssncssssansnnsanannns 4,460-14,570 $0.41-%1.10 $0.03-50.07
TORAL aiaainpanins s aiamaienn s am e nar maia mm ey wm a0 48,580-129,270 $2.48-56.61 $0.17-80.44

VIV Although the EPA expects these one-time costs to occur once cover a 3 year period, they are annpalized here at 3°
comparative purposes.

To estimate the total annual cost of this pzoposal including the
requirement to adopt antidegradation implementation methods as WQS
which include both one-time rosts and recurring costs, the EPA
annualized the one-time costs over a period of 20 years. Using a 20-
year annualization period and a discount rate of three percent, total
annual costs for this proposal with the requirement ro adopt
antidegradation implermentation methods a2 WQS are estimated to range
from $5.99 millzon 1$0.17 million + 55.81 million) to $5.27 million
($0.44 million + 6,83 million} per year.

In addition to estimating potential burden and costs, the EPA also
evalusted the potential benefits associated with this propoeal, Stares,
tribes, stskeholders, and the public will benefit from the proposed
clarifications of the WQS regulations by ensuring better utilization of
avarlable WQS tools that allow states and tribes the flexibilaty to
implement their WQS in an efficient manner while providing transparency
and open public participation, Although associated with potential
administrative burden and costs in some areas, this proposal has the
potential te partially offset these costs by reducing regulatory
uncertainty and consequently increasing overall program efficiency.
Furthermore, more efficient and effective implementation of state and
tribal WQS has the potential to provide a variety of economi¢ benefits
asscciated with cleaner water including the ava:lability of clean,
safe, and affordable drinking water, water of adequate quality for
agricultural and industrial use, and water gquality that suypports the
commercial fishing industry and higher property values, Nonmarket
benefits of this proposal include the protection and improvement of
public health and greater récreational cpportunities. The EPA
acknowledges that achievement of any benefits associated with cleaner
water would involve addational control measures, and thus costs to
regulated entities and non-point =ources, that have not been included
in the economic analyses [or this ptoposed rule. The EFA has not
attempted to quantify either the costs of such control measures that
might ultamately be required as a result of this rule, or the benefits
they would provide. Complete detsils on how the EPA evaluated burden,
costs, and benefits are documented in Economic Analysis for the Water
(uality Standards Regulatcry Clarifications (Proposed Rule: included in
the docket for this ptoposal.

The EPA ipvites comments on its economic shalysis, Specafically,
the EPA invites comments on the accuracy of the burden and costs
estimates presented in this proposal, and any actusl state or tribal
data that may help to refine these estimates, This proposal does not
establish any requirements dizectly applicsble tc requlated point
scurces or nonpoint sources of pollbtion, although the EFA recognizes
that these scurces could poternt:slly incur costs as a result of changes
to WS adopted by states and tribes as a result of this rule [(states
and tribes could alsc adopt new or revised WQS independent of this
ptoposed rule). However, uplike some cther EFA WOS rules for which an
economic analysis was prepared, this proposal does not lend itself to
1dentification of readily predicrable outcomes regarding changes to
state water quality standards that might resulr. Likewise, the EPA
could
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not predict requirements that could ultimately be imposed on NPDES
permittees and nonpoint sources., Thus, the EPA has not analyzed
potential costs or cost savings asaociated with any consequences of
revised state or tribal WQS. Nonethaless, rthe EPAR 13 interested .n the
potential implications of this proposal for regulated entities and non-
poant soutces and oo whether and how it should incorporate such costs
in its economic analysis of the rule.

VI. Statutory and Executive Order Reviews

A. Executive Order 12866: Requlatory Flanning and Review and Executive
Ordet 13563: Impreving Regulation and Requlatory Review

Under Executive Order (E.C.) 12666 (58 FR 51735, October 4, 1993),
this action 18 & "~ ‘'significant regulatory action.'' Accordingly, the
EPA submitted this acticn to the OFffice of Management and Budget (0MB)
for review under E.O.s 12866 and 13%63 (76 FR 3821, January 21, 2011)
and any changes made in response to OMB recommendations have been
documented in the docket for this action.

In addaition, the EPA prepared an analysis of the potential costs
and benefits associated with this action. This analysis 1s contained in
" 'Economic Analysis for the Froposed Revisicons to Water Quality
Standards Regqulatory Revisions.'' A copy of the analysis is available
io the docket for this action and the analysis is briefly summarized in
Section V of the preamble.

B. Paperwork Reduction Act

The information collection requirements in this proposed rule have
been submitted for approval to the Office of Management asnd Budget
(OMB) under the Paperwork Reduction Act, 44 U.S.C. 3501 et seq., The
Informarien Collection Request (ICR) document prepared by the EFA has
been assigned EPA ICR number 2449.01.

The EPA 18 propesing the WQS Regulatory Clarifications Rule to
improve the regulation's effectivenese in helping restore and maintain
the chamical, physical, and bioclcgical integrity of the nation's
waters. The core of the current regulatioh has heen in place since

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/htm1/2013-21140.htm
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1983; =ince then, a number of .ssues have been raised by stakeholders
oz i1dentilied by the EFA in the implementation process that will
benefit from clarification and greater vpecificity., The proposed rule
addresses the following key program areas: (1] Administrator's
determinations that new or revised WQS are necessary, (2} designated
uses, (3} triennial reviews, (4} antidegradation, (5] variafices Lo WOS,
and {5) compliance schedule author:izing provisions. In addition to the
proposed requirements included is this proposal, the EPA i3 considering
and requesting comment on whether the EPA shcould reguire that
antidegradation :mplenchiatlion methods be adopted as WQS and thuos
subject to the EPA's review and approval or dasapproval. This mandatory
information collection will ensure the EPA has the needed information
to review standards and make approvals oz dissapprovals in accordance
with provisions in the proposed Water Quality Standards Regulatory
Clarifications Rule. Under the Clean Water Act (CWA), the EPA 1s
responsible for reviewing and appraving ot dis:pproving new and zevised
WQS submitted by states and ttibes. The EPA will use the information
required by this proposed zule to carry out its responsibility under
the CWA. In reviewing state and triba)l standardes submissicns, the EPFA
considers whether submissions are consistent with the WOS regulation at
part 131. The WQS Reyulotory Clarifications Rule will add new
fequirements to part 131, If the anformation collettion activities in
the WQS Regulatory Clarificaticns Rule are not carried out, specific
improvementa 3n the implementation of the W0OS program will not take
place. In some cases, implementation and rcontrol steps such as total
maximom daily loads and National Poliutant Discharge Elimination Syatem
permits may not be 43 protective as necessary under the CWA.

Buzrden 1s defined at 5 CFR 1320.3(b). The EPA expects that the
proposed rule will lead to incremental burden hours and labor costs 1in
the following areas: rulemaking sctivities, designated uses,
antidegradation, and variances tc WQS. The EPA estimates the cost of
labor from data on state government hourly wage rates (data are not
available for tribes). The labor categeories chosen as applicable to WQsS
regulatory revision efforta are Environmental Scientlst, Department
Manager, Enviroomental Engineetr, and Economist. Given the 2012 labor
rates for these cateqories, inflated to March 2013 dollars using the
Bureau of Labor Staristiés (BLS) Employment Cost Index for professional
and related state and local goveroment workers (116.0/115.0 = 1.01),
and accounting for benefita using the BLS Employer Coat for Employee
Compensation for state and local professional government workers (32.7
of total compensation 15 attributable to benefits), the EPA calculated
ap aversge hourly wage rate of $48,

The EPAR estimates the incremental number of labor hours using
historical information and data, and the historical knowledge and best
professional Judgment of EPA personnel with exper:ience administering
the WQS program. A total of 95 gqovernmental entitiesa ate potentiaslly
affected by the proposed rule: 50 states, the District of Columbia, &
territories, and 39 tribea that have authority to adminiater WQS
programs. Rulemaking activities result in one-time [DORIeCUrTing)
burden and costs. Note that these ope-~time activities will occur over
an initial three-year period. The proposed rule will also requize
affected entities to undertake the following activities each year:
conduct use attainability analyses to determine the highest attainable
use, review alternative analyses in antidegradation requests, review
additional antidegqradation tequests for high quality Wwaters, coemply
with new submission regquirements for variances, and review additional
variance renewal applications. Given the EFA's estimates of the number
and frequency of labor hours asscciated with each of the proposed
provisions, the total one-time incremental burden (during esch of the
first three years) assocciated witd the proposed tule withoot tequitinkg
adoption of antideqradation implementation metheds as WQS ranges from
8,500 Houts to 47,500 hours, while lhe anpual ingremental burden ranges
from 101,930 hours to 152,115 hours. Given an hourly wage rate of $48,
these labor hours lead to total cne-time costs (incurred during each of
the Firat three years) of appruximetely $0.46 millieon to $2.28 million
and annual costs of $4.84 million to $7.36 million. These incremental
burden and costs are associated with & totsl of 32 one-trime responses
per year duting the initial thiee=-yest period for tulemaking
activities. In addition, the number of annual responses is 1,405
responses,

In addition to the proposed requirements included in this proposal,
the EPA is considering and requesting comment on whether the 7PA should
include a4 requizement that antidegradation implementation methods be
formally adopted as WQS and thus subject to the EFA's review and
approval or disapproval. This additional requirement wWould require
affected entities to develop or revise antidegradation implementation
methods, and adopt antidegradation implementation methods as WQS
resulting in one-time (nonrecurring) burden and costs. Including thias
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additionsl Yecquiremint, the total cne-time incremental burden (during
esch of the first three years) asscclated with the proposed rule ranges
from 43,100 heurs to 114,700 houtrs, while the annual incremental burden
remains the same ranging from 101,930 hours to 152,11% hours. Given an
hourly wage rate of $46, these labor heours lead to total cne-time costs
tincurred during each of the first three years) of approximately $2.07
to §5,.51 million and annual costs of $4.84 ta £7.36 miliion. These
incremental burden and costs are assoclated with a total of 32 one-time
responses per year during the initial three-year periocd for rulemaking
activities. In addition, the number of annual responses is 1,40%
[83SpOnsSes.

An agency may not conduct or sponscr, and a4 person is not required
to respond to, a collection of information unless it displays a
currently valid OMB control number. The OMB control numbers for EFA's
regulations in 40 CFR are listed in 40 CFR part 9.

To comment on the Agency's need for this informatiom, the accuracy
of the provided burden estimates, and any suggested methods for
minimizing respondent burden, the EFA hag established & public docket
for this rule, which includes this ICR, under Docket I!D number EPA-HQ-

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/html/2013-21140.htm
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OW-2010-0606. Submit any comments related to the ICR to the EPA and
OMB. See ADDRESSES section at the beginning of thias notice fcr where to
submit comments to the EPA, Send comments to (MB at the Office of
Information and Regulatory Affairs, Office of Management and Budget,
725 17th Street NW., Washington, DC 20503, Attention: Desk Office for
EPA. Since OMB 1s required to make 8 decisioR coRcerning the ICR
between 30 and 50 days after Septembez 4, 2013, a comment to OM2 is
best assured of having its full effect if OMB receives 1t by October 4,
2013, The final rule will respond to any OMB or public comments on the
information collection requirements contained in this proposal.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act {(RFA) generally requires ab agency
to prepare a regulatory flemibility amalysis of any rule subject to
notice and comment rulemaking requitements under the Administrative
Procedure Act or any other statute unlesa the agency certifies that the
rule will not have a significant economi¢ impact on a substantial
number of small entities, Small entities inc¢lude small businesses,
amall organizations, and small governmental jurisdictions,

For purposes of Assessaing the impacts of this rule on small
entities, small entity is defined as (1) a small business as defined by
the Small Business Administration's (SBA) requlations at 13 CFR
121.201; {2} a small governmental jurisdiction that is a government of
4 city, county, town, schoel distraict or special dastrict with a
population of less thaa 50,000; and (3} a small organization that is
any not-for-profit enterprise which is i1ndependently owned and operated
and 1s not domipamnt in its field.

After considering the economic impacts of this ptoposed rule on
small entities, I certify that this sction will not have a significant
economic impact on a substantial number of small entities. This
proposed rule will mot impose any requirementa on small entities,

State and tribal governments respcasible for administering or
overseeing water guality programas may be difectly affected by thas
rulemarxing, As stares iad tribes may need tc consider and implement new
pProvisicns, oI revise existing provisions, in their WQS. Small
entities, such as small businesses or small governmental jurisdictions,
ate not directly regulated by this rule. The EPA continues te be
interested in the potential impacts of the proposed rule on small
entities and welcomes comments on issues related Co such impacts.

D. Unfunded Mandates Reform Act

Thia tule does not contain a Federal mandate that may result in
eipenditures of $100 millicn or more For state, local, and tribal
governments, in the aggregate, cor for the private asctor in any one
year. The EFA estimates total annual cosbs to states angd tribes to
fange from 54,640,000 te $7,360,000. Thus, this rule is not subject to
the requirements of sections 202 or 205 of the Unfunded Mandates Reform
Act of 1995 (UMRA).

This rule is also not subject to the requirements of section 203 of
UMRA because 1t contains ne requlatery reguirements that might
significantly or uniquely affect small governments.

E. Executive Order 13132 (Federalism)

Under secticn 6(b) of E.O. 13132, the EFA may not issue an action
that has federalism implicaticons, that imposes substantial direct
compliance costs, and that 1s not required by statute, unless the
Federal government provides the funds necessary to pay the direct
compliance costs incuried by state and local governments, or the EPA
consults with atate and local officials early in the process of
developing the proposed action. In add:ition, under secticn é{e¢) of E.O,
13132, the EPA may not issue an action that hses federalism implications
and that preempts state law, unless the Agency consults with state and
local officials early in the prccess of developing the proposed action.

The EPA has ccncludel that the acticon does not have federalism
implications. The EPA is propoaing changas to provide clarity and
transparency 1n the WQS regulation that may require state and local
officials to reevaluate or revise their standards. However, it will not
impose substantial direct compl:iance costs on state or local
governments, nor will it preempt state law., Thus, the requirements of
sections 6(b] and 6(c) of the E.O0. do not apply to this action,

Consistent with the EPA's policy, the EFA nonetheless consulted
with state and local officials early in the procesa of developing the
proposed action to allow them to provide meaningful and timely input
1nto its development. In August and September 2010, the EFA consulted
with representatives from states and iptergovernmental associations teo
hear their views on the proposed regqulatory changes. Participants
expressed concern that tice proposed changes may impose a resource
burden on state and local goveraoments, as well as infringe on states'
flexibility in the areas of antidegradat:on and designated uses, The
EPA's view 18 that suth changes would gensrally codify the EPA's
curzept practice and provide clear expectations to state and local
regulators. Farticipants urged the EPA to ensure thst states with
satisfactory requlations in these areas are not unduly burdened by the
proposed changes,

Keeping with the spirit of E.Q. 13132, and consistent with the
EPA's policy to promote communicaticns between the EFA and state and
local governments, the EPA specifically solicits commant on this
proposed action from state and local cfficials. Io particular, the EFA
reguests comment on any provision in this propesed rule that state
officials believe would impose an undus burden on state water gualirty
standards programs.

F. Executive Order 13175
Subject to the E.O, 13175 (65 FR 67249, November %, 2000), the EPA

may not issue a regulation that has tribal implications, that imposes
substantial direct compliance costs, and that is not required by
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statute, unless the federal govermment provides the funds necessaty to
pay the direct compliance costs incurred by tribal governments, of the
EPA consults with tribal officials early ik the process of developing

the proposed teqgulation and develops a tribal summary ampact statement.
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The EPA has concluded that thi: actioh may have tribal
implications, However, it will neither impose substantial diract
complidnce costs on tribal governments, nor preempt tiibal law. To
date, 48 Indian tribes have been approved for trestment in a manner
similat to s state tTAS) for CWA sections 303 and 401. OF the 43
tribes, 39 have federally approved WQS in their respective
jurisdictions. All of these authorized tribes are subject to this
proposed rule, However, this rule might impact other tribes as well
becsuse federal, state or suthorized tribal standards may apply to
warers adjacent to the tribal waters. The EFA consulted with tribal
officials early in the process of developing this regulation to allow
them to provide meaningful and timely input intc :1ts developmen:. In
August 2010, the EPA held a tribes-cnly consultation session tn hear
their views and answer guestions of all interested tribesg on the
targeted sreas the EPFA 1d considering for regulatory revision., Tribes
expressed the need for additional gquidance and assistance in
implementing the proposed rulemaking, specifically for development of
antidegtadation 1mplementation methods and determination of the highest
attainable use, The EPA has considered the burden to states and tribes
in developing this proposal and, when possible, has chosen ro provide
sufficient direction and flexibility to allow tribea to spend resocutces
addreasing other aspects of their WQS programs. The EPA also intepds to
release updated quidance ip 4 new edition of the WQS Handbock. The EPA
specificaelly solicits additional comment on this proposed action from
tribal cfficials.

G. Executive Order 13045: Protection of Childrer From Envirconmental
Health Risks and Safety Risks

This action is not subject to E,0, 13045 (62 FR 19865, Aprll 23
1997) because 1t is not economically significant as defined 1n E.O.
12866, and because the Agency does nol believe the environmental health
ot safery risks addressed by this action present a disproportionate
risk to children.

H. Executive Order 13211: Actlons Concerning Regulat:ons That
Significantly Affect Energy Supply, Distribution, or Use

This action is not a " ‘sign.ificant enerqy action'' as defined in
E.O. 13211 (66 FR 28355, May 22, 2001}, because it is not likely tc
have a significant advetse effect on the supply, distribulion, or use
of energy.

1. Natiopal Technology Transfer and Advancement Act

Section 12{d) of the National Technclogy Transfer and Advancement
Act of 1995 (NTTAA), Pub. L. 104-113, 12(d) (15 U.5.C. 272 notsi
difects the EPA to use voluntary consensus standards in its regulatory
activities unless to do so would be inconsistent with applicable law or
ctherwiss impractical. Voluntary consensus standards aze techoical
standards (e.g., materials specifications, test methods, sampling
procedures, and business practices) that are developed ot adopted by
voluntary consensus standards bodies. NTTAR directs the EFA to provade
Congress, through OMB, explanations when the Agepey decides faot to yse
available and applicable voluntary consensus standards.

This proposed rulemaking does not involve technical standards.
Therefors, the EPA is not considering the use of any voluntary
consensus standards.

J. Executive Order 1289€: Federal Actions To Address Envircnmental
Justice i1n Minor:ity Populations and low-Incume Populat:ons

E.0, 17898 (59 FR 7629, February 16,1994} establishes federal
executive policy on environmental justice. Its main provision directs
faderal agencies, to the greateat extent practicakle and permitied by
law, to make environmental justice part of their mission by identifying
and addressing, as appropriate, disproportionately high and adverse
human health of environmental effects of their programs, policies, and
Activities on minoflty populAtions and low-income populations in the
United States.

The EPR has determined that this proposed zule will not have
disproporticnately high and adverss human health or environmental
effects on minority or low-income populations because it does not
adversely affect the level of protection provided to humah health ot
the environment. This proposed rulemaking does not dizectly establish
water quality standards for a state or tribe. In addition, this
proposed rulemaking is national in scope, and therefore is not specifie
to a particular geographic areals).

List of Subjects in 40 CFR Part 131

Environmental protection, Indians--lands, Intergovernmental
relations, Reporting and recordkeeping requirements, Water pollution
control.

Dated:; ARugust 20, 2013,
Gina McCarthy,
Administrator.

For the reasons stated in the preamble, the EPA proposes to amend
40 CFR part 131 as follows:

PART 131-~WATER QUALITY STANDARDS
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0
1. The authority c.tation for part 131 copntibues to read as Follows:

Rutherity: 33 U.S.C, 1251 et seq.
Subpart A~~General Provis.ons

Q
2. Amend Sec. 13Ll.2 by revising the first sentence to read aa follows:

Sec. 131.2 Purpose.

A water quality standard defines the water gquality goala of a water
body, or portion therecf, by designating the use or uses to be made of
the water and by setting criteria that protect the designated uses. * *
+
o]

3. Amend Sec. 131.3 by revising paragraphs (h) and tj}, and adding
paragraph (m} to read as follows:

Sec. 131.3 pefinitions.

I Y

{h) Wster quality limited segment means any segment where it le
known that water gquality doea not meet applicable water qualaty
arandards, and/or 18 not expected to meer applicable water gual:ity
standards, even after the application of the technology-based effluent
limitations reguired by sect:ons 301(b) and 306 of the Ac*.

oo b

{1} States include: The %0 States, the Distzict of Columbia, Guam,
the Commonwealth of Puerto Rito, Virgin Islands, American Samca, the
Commonwealth of the Northern Mariana lslands, and Indian Tribes that
EPA determites to be eligible for purposes of the water quality
standards program.

e

im] Highest sttainable use is the aguatic life, wildlife, and/ot
reczeation use that 1s both closest to the uses specified in secticn
101{a' (2) of the Act and sttainable, as determined using best available
data and information through a use attainability analysis defined in
Sec, 131.3(g).

a

4., Amend Sec. 131.% by:

o}

a. Revising paragraphs ta)(l) and (a){2):
0

b. Redesignating paragzaphs {(a} (3} through {(a) (5} as (8] (4) through
fa) {6} and adding a new paragraph (a) {3]; and
0
c. Revising paragraph f{b).
The revisions and additicos read as follows:

[[Fage 54544]]
Sec. 131.5 EPA Authoraty.

fal, wo

t1) Whether the State has adopted des.gnated water uses whuch are
consistent with the reguirements of the Clean Water Act:

t2) Whether the State has adopted craiteria that protect the
designated water yses based on sound stientiFfic rationale;

t3) Whether the State has adopted an antidegradation policy
consistent with Sec. 13%1.12ta}, and 1if the State has chosen to adopt
implementation methods, whether those implementaticn methods are
consistent with See. 131.12:
v a e e s

tb) If EPA determines that the State's or Tribe's water quality
standards are consistent with the factors lasted in paraqgraphs (a}tl)
through (a)i6) of this section, EFA approves the standards. EPA must
disapprove the State's or Tribe's water quality atandards and
promulgate Federal standards under section 303(c) (4}, and for Great
Lakes States or Great Lakes Tribes under section 116(c) (2] (C) of the
Act, af State or Tribal adopted standards are nolb consistent with the
Factors lasted in paragraphs (a)(1l) through (a)(6) of this mecticn. EFA
may alsc promulgate a new or revised standard when necessary to meet
the requirements of the Act.

- e ow

Subpart B--Establishment of Water Quality Standards

0
5, Amend Sec. 131.10 by revising paragraph (g} .ntroductory text and
paragraphs (j), and (k! to read as follews:

Sec. 131.190 Desigoation of uses.

e ww s

{g) Pursuant to Sec. 131.10(;)}, States may designate or remove 4
use or & sub=category of & use 48 long as the action does not remove
protection for am existing use, and the State can demonstrate that
4attaining the use 18 not feasible because of one of the six factors in
this paregraph. If a State adopts new or revised water guality
standards based on a use attainability analysis, the State shall also
adopt the highest attaipable use and the criteria to protect that use.
Tc meet this regquirement, States may, at their discretion, utilize
their current uge categor:es or subcategories, develop new use
¢categories or subcategories, or adopt another use which may include a
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location-specific use,

(1) A State must conduct a use attalnability analysis as described
in Sec., 131.3(g), and Sec. 131,10(q), whenever:

(1) The State designates or has designated uses for a water body
for the fitst time that do not include the uses specified In section
101ta) (2 of the Act, or

(2) The State wishes to remove a designated use that it specified
in section 10lia)(2) of the Act, to remove & sub=category of such a
use, of to designate 4 sub-category of such a ume which requires
criteria less stringent than previcusly applicable,

Ik} A State 1s not required te conduct a use attainability analysia
whenever!:

(1Y The State designates or has designated uses for a water body
for the firat time that include the uses specified 1n section 101tal i)
of the Act, or

(2} The State wishes to remove a designated use that is not
specified 1a section 101(a)i2) of the Act, or designate a sub-category
of a4 use specified in section 101(a) {2} of the Act which requires
criteria at least as styingent as previously applicable.

0
6. Amend Sec. 131.11 by revising paragraphs (a)(2) and (b}
introductory text to read as follows:

Sec. 131.11 Criteras.

(ol » =

(2] Toxic Pellutants. States must review wiater guality data and
information on discharges to identify specific water bodies wheze toxic
pollutants may be adversely affecting water quality of The attainment
of the designated water use or where the levelx of toxic pollutants aze
at a level to warrant concern and must adopt criteria for such toxic
pollutants applicable to the water body sufficient to protect the
designated use. Where & State adcpts narrative criteria for toxic
pollutants to protect designated uses, the State must pravide
information identifying the method by which the State intends to
regulate point source dischatges of toxic pollutants on Water quality
limited segments based on such narrative criterisa. Such information may
be included as part of the standards or may be included in documents
generated by the State in response to the Water Quality Planning and
Management Requlaticns (40 CFR part 130},

th) Fotm of criterila: In establishing criteria, States should:
P e e o v
Q
7. Amend Sec, 131.12 by revising the section heading and patragraphs
tal introductory text and ta) (2}, and adding paragraph (b] to read as
follows:

Sec, 131,12 Antidegradaticn Pélicy and Implementation Methods.

(4a) The State siall deveiop and adopt a statewide ant.degradit.on
policy. The ant:degradation poltcy shall, at a minimum, be consistent
wWith the following:

« w b e &

(2) Where the quality ¢f the waters exceed leveis necessary to
support the protectiosn and prepagation of fish, shellfish, and wildlifre
and recreation in and on the water, that gquality shall be maintained
and protected ynless the State finds, after ful) satisfaction of the
intergovernmental cocrdination and public parzticipation provisions of
the State's continuing planning process, that allowing lower water
quality is necessary to accommodste important economic &r social
development in the area in which the waters aze located. In allowing
such degradation or lower water guality, the State shall ensure water
quality adequate to protect existing wses fully, Further, the state
shall ensure that there shall be achieved the highest statutory ard
ragulatory requirements for all new and existing point scurces and all
cost-effective and reascnable best management practices for nonpoint
source control.

b b ok

(b) The State shall develop and make available to the publaic
statewirde methods for implementing the antidegradatior policy adopted
pursuant to paragraph {(a} of this section. A State's antidegradation
implementation methods shall be desigaed to achieve aptidegradation
protection consiatent with paragraph (a) of this section. Such methods
must ensure that:

(1) High quality waters are identaified on a parameter-by-parameter
basis or on a4 water body~by~water body basis at the State's discreticn,
but must not #iclude any water body from high quality water protection
solely hecause not all of the uses specified in CWA section 101{a)(2)
are attained; and

(2) The State will only make a finding that lowering high water
quality is necessary, pursuant toc paragraph (a) (2} of this section,
after conducting an alternatives analysis that evaluates a range of
non~degrading and minimally degrading practicable alternatives that
have the poteftial to prevent or mimimize the degradation associated
with the proposed activity. If the State can identify any-practicable
alternatives, the State must chocse one of those alterpsatives to
implement when authorizing a lowering of high water guality.

Q
8, Add Sec. 131.1!4 to subpart B to read as follows:

Sec. 131.14 Water gquality standards variances.
Srates may, at their discretion, grant variances subject to the

provisions of this secticn and public participation requirements at
Sec. 131.20ib}. A water quality standards variance (WQS

http://www.gpo.gov/fdsys/pkg/FR-2013-09-04/html/2013-21140.htm

Page 34 of 36

3/25/2015



Federal Register, Volume 78 Issue 171 (Wednesday, September 4, 2013)

[{Page 54545}

variance| is & time-l.mited deaignated use and criterion for a
specified pollutantis], permitteeisi, and/or water body or waterbody
segment (s! that reflect the highest attainable condition during the
specified time period, WQS variances are water quality standards
subject to EPA review and approval or disapproval aad must be
consistent with this section. Any such WQS wariances adopted after
leffective date of the final zule] must ke comaistent with this
regulatory section.

{a; Applicability:

(1} All applicable W0OS not specifically addressed by the WQS
variance remain applicable.

(2) t1) Where a state adopts s WQS variance, the State requlations
must continue to reflect the underlying desiqpated use and criterion
unlesa the State adopts and EFA approves s revision to the underlying
designated use and c¢riterion consistent with Sec. 131.10 or Sec.
1331,

(Li) The inter.im requirements specified in the WQS variance are in
effect during the term of the WQS5 variance and apply for CWA section
402 permitting purposes and in issving certafications under section 401
of the Act for the permittee(s), pollutantis}, and/or water body or
waterbody segqment(s! covered by the WQS variance. For these limited
purposes, the interim requirements will be the standards applicable for
purposes of the CWA under 40 CFR 131.21(c)~(m}.

(31 A WQS variance shall not be granted if the designated use and
criterion addressed by the proposed W(QS variance can be achieved by
implementing technology-based effluent limits required under sections
301(b) and 306 of the Act,

(k) Submission Requirements:

(1) A WQS variance must specify the following:

ti) Identifying informatioen: A WQOS variance must identify the
pollutant(s), permitteeis), and/or the water body or waterbody
segment (5) to which the W(QS variance applies.

11i) WQS that apply during a variance for CWA section 402
permitting purposes and in issuing certifications under section 431 of
the Act: A WQS variance must specify:

{A) The highest attainable interim use and interim numeric
criterion, ot

(B) An interim numer.c effluent conditicn that reflects the highest
attainable condition for a specific permittee({s) during the term of the
variance. Neither (A) nor (B) of this paragraph shall result in any
lowering of the currently attained water quality unless a time-limited
lowering of water quality i1s necessary during the term of a variance
for restoration activities, consistent with paragraph (b)‘2) (211 of
this section,

(111) Date rthe WQS variance will expire: States must include an
expiration date for all WQS variances, consistent with paragraph (b} (2]
of this secticn, WQS variances must be as Short as possible but expire
no later than 10 years after state adoption.

(21 The State must submit a demenstraticn justifying the need for a
WQS wvariance, For a W05 vatiance to a use specified in section
101141(2) of the Act or a sub-category of such & use, the State must
submit a demonstration that atraining the designated use and criterion
15 not feasible during the tezm of the WQS variance because:

(i) One of the factors listed in Sec, 131.10{g. spplies, or

f1i) Actions necessary to facilitate restoration through darm
removal or other significant wetland or stream reconfiguration
activities preclude attainment of the designated use and criterien
while the actions are being implemented.

(3) For a waterbody variance, the staste must identify and document
any cost-effective and reasonable best management practices for
conpoint scurce controls related to the pollutant{s) and locationis!
specified i1n the WOS varisnce thatr could be implemented tc make
progress towards attaining the designated use and c¢ritericn. A State
must provide public notice and comment for any such documeatation.

(c) Implementing variances in NFDES permits: Consigtent wWith
paragraph (a){2)(ii) of this section, a W35 variance serves as the
basis of a water quality-based effluent limit included an s NFPDES
permit for the period the variance is in effect. Any limitaticns
required to implement the WQS varisnce shall be inciuded as conditions
of the NEDES permit for the permittee!s) aubject to the WOS variance.

(d) WQS variance renewals: EFA may approve a WQOS variance renewal
if the State meets the requirements of this section and provides
documentaticn of the actions taken to meet the requirements of the
previous WQS variance. For a waterbody WQS variance renewal, the state
must also provide documentation of whether and to what extent BMPa have
been implemented to address the pollutant{s) subject to the WQS
variance and the water qual:ty progress achieved during the WQS
variance periecd. Rencwa! of a WQS variance may be disapproved if the
applicant did not comply with the conditions of the original WQs
variance, or otherwise does not meet the requirements of this sectaion.
]

9, Add Sec. 131.15 to subpart B toc read as follaws:

Sec. 131.1%5 Compliance achedule authozizing provisions.

A State may, at its discretion and ¢onsistent with state law,
authorize schedules of compliance for water quality-based effluent
limits (WQRELs! in NPFDES permits by including & compliance schedule
authorizing provision in 1ts water gquality standards or implementing
requlations. Any such provision is a water quality standard subject to
EPA review and approval and must be consistent with sections 502(17)
and 301(b) (1}(¢) of the Act, Individual compliance schedules 1ssued
pursuant to such authorizing provisions are not themselves water
quality standsrds., Individual compliance schedules must be consistent
With CWA section 502(17), the state's EPA-approved compliance schedule
authorizing provision, and the requirements of Sec. Sec. 122.2 and
122:47:
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Subpart C~-Procedures for Review and Revision of Water Qualaty

Standards

0

10. Amend Sec, 131.20 by revising paragraphs ta) and (b) to read as
follows:

Sec. 131.00 Starte review and revis;on of water guality standards.

fal State Review. The State shall from time to time, but at least
cuce every 3 years, hold public hearings for the porpose of reviewing
applicable water quality standards snd. as appropriate, modifying and
adopting standards; in particular, any water body segment with water
quality standsrds that do not anclude the uses specified in section
101 ca) (2) of the Act shall be re-examined every 3 years to determine 1f
any new information has become available, If such new information
indicates that the uses apecified an section 101(a) (2} of the Aot are
attaioable, the State shall revise its srandards accordingly.
Similarly, a State shall re-examine its water quality criteria to
determine 1f any criteria should be revised in light of any new or
updated CWA section 304ta) criterjia tecommendations to assure that
designated uses continue to be protected. Procedores States establish
for identifying and reviewing water bodies for review should be
incorporated into their Continuing Planning Process,

ib) Publiec Participation. The State shall hold public hearings for
the purpcse of reviewing or revising water quality standards, in
accordance with provisions of State law and EFA's public participation
regulation (40 CFR part 25). The proposed water gquality

[[Page 54546]]

standards revision and supporting analyses shall be made available tc
the public prior to the hearing.

e

[¢]

11, Amend Sec. 131.22 by revising paragraph (b} o read as follows:

Sec. 131.22 EPA promulgation of Wwate: quality standasrds.

e s

ib) The Administrator may also propose and promulgate a requlatian,
applicable to one or more States, setting forth a new or revised
standard upon detrermining such a standard is necessary to meet the
requirements of the Act, To constitute an Administrator's
determination, smuch determination must:

i1) Be signed by the Rdministrator or his or her duly authorized
delegate, and

i2) Coptain a statement that the document constitutes an
Administrator's determipation under section 303(c) (4) (B) of the Act.

Y

Subpart D--Federally Fromulgated Water Quality Standards
4]
12. Amend Sec. 1231.34 by revising paragraph (c) To resd as follews:

Sec. 131.34 Kansas,

(c) Water quality standard variances. The Regional Administrator,
EPA Region 7, is authorized to grant variances from the water quality
standards in paraqgraphs ca) and (b) of this section where the
requirements of Sec, 131,14 ate met,
o
13, Amend Sec. 131.40 by rev:aing paragraph (¢) to read as follows:

Sec, 131,40 Fuerto Rico,.

A e e

(¢! Water quality standard var:ances, The Regional Administrator,
EPA Region 2, is authorized to grant variances [rom the water cquality
standatds in paragraphs (a) and (b} of this section where Lhe
requirements of Sec. 131.14 are met.

[FR Doc., 2013-21140 Filed 9-3=13: 8:45 am]
BILLING CODE 6560-50-F
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