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WRITTEN COMMENTS 
 
January 29, 2010 
Gary Bailey Sent by Electronic Mail 
Water Quality Program 
Washington State Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504 
Subject: Comments on the Proposed Sand and Gravel General NPDES Permit 
Dear Mr. Bailey: 

Ken Johnson, Weyerhaeuser NR Company 
Please accept the following comment from Weyerhaeuser NR Company relating to the proposed 
Sand and Gravel General NPDES Permit (permit draft dated January 20, 2010). Weyerhaeuser’s 
specific interest relates to the S1. Permit Coverage direction specifying permit coverage for 
activities in SIC Code 0811 Timber Tracts (sand and gravel point source activities) and SIC 
Code 2411 Logging (sand and gravel point source activities), and then S1.A.3.f. which states 
that “Any silvicultural point source” requires permit coverage. 
 
The objective for this comment is to confirm our understanding that Ecology intends no change 
in the permit coverage requirements contained in the 2005 Sand and Gravel permit. For 
silvicultural point sources and in the context of this Sand and Gravel NPDES permit this means 
coverage is required only for 1) rock crushing or gravel washing facilities that 2) use a 
“discernable, confined and discrete conveyance” to discharge pollutants (i.e., process water) into 
a water of the United States. Where either of these two elements is missing, the silvicultural sand 
and gravel or rock activity is not subject to permit coverage under this permit. 
 
The origin for this understanding arises from federal law and regulation. Under the Clean Water 
Act the universe of silvicultural activities that are regulated as “silvicultural point sources” is 
relatively narrow. In June 1976, pursuant to court order, the United States Environmental 
Protection Agency excluded nearly all silvicultural activities from NPDES permit coverage. See 
41 Fed. Reg. 24,709 (June 18, 1976). Following exhaustive review, EPA concluded that only 
four narrow categories of silvicultural activities are “silvicultural point sources” and therefore 
subject to the NPDES program: 

Silvicultural point sources means any discernable, confined and discrete conveyance related 
to rock crushing, gravel washing, log sorting, or log storage facilities which are operated in 
connection with silvicultural activities and from which pollutants are discharged into waters 
of the United States. The term does not include non-point source silvicultural activities such 
as nursery operations, site preparation, reforestation and subsequent treatment, thinning, 
prescribed burning, pest and fire control, harvesting operations, surface drainage, or road 
construction and maintenance from which there is natural runoff. 

40 C.F.R. § 122.27(b)(1) (July 1, 1993). 
 



August 4, 2010 

3 
 

We believe this detailed regulatory direction is assured and adequately presented in the proposed 
permit through the definition of “Silvicultural Point Source.” This definition appears in 
Appendix B – Definitions. The Fact Sheet discussion is consistent with his same outcome 
(page 6 in the January 20, 2010 draft Fact Sheet). 
  
Ecology’s concurrence that no changes are intended on this aspect of the permit would be 
appreciated. Thank you for your consideration of this comment. 
 
Sincerely, 
Ken Johnson 
Corporate Environmental Manager 
 
1. Response: Ecology concurs that no change is intended.  
 
------------------------------------------------------------------------------------------------------------------- 
 
Bailey, Gary (ECY) 
From: Bob Yoder [redmondblog@gmail.com] 
Sent: Tuesday, February 02, 2010 12:50 PM 
To: Bailey, Gary (ECY) 
Cc: Bob Yoder 
Subject: Comment on proposed Gravel and Sand permit update 
 

Bob Yoder, City of Redmond 
Dear Mr. Bailey - 
As a citizen of the City of Redmond I'd like to comment on your proposed Gravel and Sand 
permit update. 
 
Within the last year the City conducted a Shoreline Master Plan Update, including Evans Creek. 
State Department of Ecology was the decision-maker, so you should have some good data on the 
Industrial Park through which Evans Creek runs. 
 
I looked in your Fact Sheet to see if SE Redmond industrial area was one of your 500 + sites, but 
couldn't find the list. If it's not on the list, I'm requesting you add it. Thank you. 
 
As you probably know from your Shoreline work, SE Redmond industrial is loaded with gravel 
roads, gravel piles, and gravel processing facilities (Cadman). SE Redmond industrial recycles 
concrete (AWR), pressure treated wood (AWR), and asphalt (Watsons). AWR and Watson's 
concrete and asphalt materials are piled right on top of Wellhead Protection Zones 1 & 2. The 
piles also lie directly on the banks of Evans creek. Recycled concrete is spilling directly into the 
county wetlands. A large outfall pipe can be seen on the steep bank below Watson Asphalt 
 
Many Industrial infiltration systems are over 30 years old. Untreated stormwater runs off into 
Evans creek and the county wetlands to the East -- is probably significant. The county wetlands 
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are monitored by the city with DOE wellheads. The wetlands provide significant acquifer 
recharge. 
 
If not already done, hope you will include the Cadman, AWR, Watson, and other similar site in 
SE Redmond in your update. Thank you. I sent your permit announcement to a city 
councilmember and public works executive. They were very interested. 
Sincerely, 
Bob Yoder 
10019 169th Ave. NE 
Redmond, WA. 98052 
425-802-2523 
 
PS. Currently, the industries do not have to account for gravel as an impervious material, even 
though gravel is listed in the City Municipal Code. Therefore, as ratepayers, their calculated 
stormwater rate doesn't include gravel as a contributor to treatment costs. The residental and 
businesses have to pay most of the $600,000 that was recently collected from city-wide 
stormwater billings to pay for SE Redmond infiltration modification upgrades. 
 
2.  Response: Cadman and Watson are covered under the sand and gravel general permit 

and are subject to its requirements. Ecology required All Wood Recycling to apply for 
an individual State Waste Discharge permit based on their discharge to ground subject 
to the Underground Injection Control Program. 

 
 
 
 
Smith & Lowney, p.l.l.c. 
2317 East John Street 
Seattle, Washington 98112 
(206) 860-2883, Fax (206) 860-4187 
February 19, 2010 
Via e-mail (gary.bailey@ecy.wa.gov) 
Gary Bailey – Sand and Gravel General Permit Comments 
Washington Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504 

Richard A. Smith, Puget Soundkeeper Alliance 
 
Re: Comments on Draft Sand & Gravel General Permit 
 
Dear Mr. Bailey: 
 
These comments on the draft Sand & Gravel General Permit are submitted on behalf of Puget 
Soundkeeper Alliance. The draft permit includes a number of conditions, including but not 
limited to the unjustified deletion of effluent limitations, the use of dilution factors in calculation 
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of turbidity effluent limitations, inadequate effluent limitations for discharges to 303(d)-listed 
waters, and incorporation by reference of unspecified manuals, which are very troublesome. 
Ecology’s failure to comply with the antidegredation policy is also egregious. Furthermore, the 
draft permit and Fact Sheet are sloppily done in several instances. Given the importance of this 
permit – there are more than 600 permittees across the state – it is likely that Puget Soundkeeper 
Alliance and/or other environmental organizations will appeal this permit unless substantial 
improvements are made. 
 
Antidegradation 
Ecology has failed to comply with the requirements of the antidegradation policy with regard to 
the draft permit.  Ecology has not done the analysis, developed the adaptive process, or provided 
the public notice mandated by WAC 173-201A-320, Tier II antidegradation protection. 
 
Tier II applies whenever a water quality constituent is of a higher quality than a designated water 
quality criteria (i.e., whenever a waterbody is not on the 303(d) list) and a new or expanded 
action conducted under an NPDES permit is expected to cause a measurable change in the 
quality of the water. WAC 173-201A-320(1). New or reissued general permits must undergo an 
analysis under Tier II when Ecology develops and approves the general permit. WAC 173-201A-
320(6). 
 
Tier II analysis requires a determination of whether the discharge to be authorized has the 
potential to cause a measurable change in the physical, chemical, or biological quality of the 
receiving waters. WAC 173-201A-320(3). If this determination is affirmative, “then an analysis 
must be conducted to determine if the lowering of water quality is necessary and in the 
overriding public interest.” WAC 173-201A-320(4). “Information to conduct the analysis must 
be provided … by [Ecology] in developing a general permit …” and must include specified 
information about social, economic, and environmental costs, as well as “site, structural, and 
managerial approaches” to prevent or minimize the lowering of water quality. Id. 
 
These requirements apply to general permits. As Ecology explained in a January 19, 2006, letter 
to EPA1, 
 

During the development or re-issuance of a general permit, Ecology will assess the 
anticipated level of degradation due to new or expanded discharges that are likely to be 
authorized by the general permit, and that level of degradation will be taken into account 
during the antidegredation review of the general permit. The permit or fact sheet will 
contain a determination whether or not the lowering of water quality from the anticipated 
discharges is necessary and in the overriding public interest. 

 
Nowhere in the Fact Sheet or other materials available with the draft permit is any discussion of 
the anticipated level of degradation due to new or expanded discharges likely to be authorized by 
the general permit or of whether the lowering of water quality is necessary and in the overriding 
public interest. Has Ecology made the assessments and determinations required by WAC 173-
201A-320(4)? Where are these discussed? 
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3.  Response: Antidegradation requirements for general permits are specified in 173-201A-
320(6).  Antidegradation is applicable when there is a new or expanded discharge 
causing a measureable degradation of water quality. Ecology has no way to predict the 
number of new or expanded discharges under this general permit. The rule 
acknowledges this fact and places requirements for general permits in 173-201A-320(6). 

 
Furthermore, to allow meaningful public participation in the Tier II antidegradation analysis, 
Ecology explained that it would provide information about all permittees in the public notice 
process for general permits: 
 

A list of the facilities applying for coverage along with a list of the potentially effected (sic) 
water bodies will be public noticed each time a permit is reissued and each time that a 
facility applies for coverage under a general permit. The public notice will occur in both a 
local paper and on Ecology’s webpage. The notice will identify the facilities requesting 
coverage, the receiving water bodies they may affect, and the fact that general permit 
conditions were established with the expectation that the facilities covered will meet water 
quality standards; including the antidegradation requirements. A contact name for obtaining 
more information on the antidegradation review will also be included.  

 
Jan. 16, 2006, Ecology letter to EPA. EPA specifically relied on these provisions in its 
determination approving the changes to the antidegradation regulation as a means to 
allow antidegradation review on the general permit level, rather than permittee-by permittee. 
May 2, 2007, EPA letter to Ecology. 
 
1 January 19, 2006, letter from David C. Peeler, Ecology Water Quality Program Manager, to Michael Gearheard, 
U.S. EPA Region 10. EPA explicitly relied on Ecology’s representations made in this letter in its approval of 
Washington’s 2003 amendments to the antidegradation provisions of the water quality standards. May 2, 2007, letter 
from Michael F. Gearheard to David C. Peeler. 
 
It appears that Ecology has not followed these procedures for the draft permit. Has Ecology 
public noticed on its website and in appropriate local papers the list of facilities applying for 
coverage and the receiving waters that they may affect? Has Ecology provided a contact name 
for providing more information on the antidegradation review? 
 
4.  Response: No instructions were given to Ecology staff regarding public notice 

requirements and antidegradation other than Supplementary Guidance (7/18/2005). 
The process in the referenced letter appears to conflict with the language in WAC 173-
201A-320(6). 

 
Ecology requires all new or expanded facilities requesting coverage or modified 
coverage under the sand and gravel general to provide public notice as follows: 
Public Notice Requirements  

The application for coverage and modification of application for coverage must go through a public notice process. Public notice 
must be published once each week for two consecutive weeks (twice), at least seven days apart, in a newspaper of general 
circulation within the county in which the discharge is proposed. The public has up to 30 days after the second publication to 
comment on the proposal. At a minimum, public notice must include the following:  
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1. A statement that the applicant is seeking coverage under the Washington Department of Ecology's NPDES General 
Permit for Stormwater Discharges Associated with Industrial Activities;  

2. The name, address and location of the facility where the proposed discharge would occur;  

3. The name and address of the applicant if different from facility in 2. above;  

4. A description of the type of business, description of areas from which a stormwater discharge will occur including 
acreage, and when industrial activities will begin;  

5. A brief description of stormwater management activities that provide source control and treatment;  

6. Whether application is for a new permit coverage or modification of existing permit coverage;  

7. Identification of the waters that will receive the stormwater discharge and if a mixing zone is included;  

8. Whether the facility has any other wastewater discharge permit; and  

9. The statement: “Any person desiring to present their views to the Department of Ecology concerning this 
application, or interested in the department's action on this application may notify the Department of Ecology in 
writing within 30 days of the last date of publication of this notice. Comments shall be submitted to: Department 
of Ecology, P.O. Box 47696, Olympia, WA 98504-7696.”  

Ecology believes number 5 of the public notice requirement complies with the 
antidegradation regulation and supplemental guidance. 
 
A list of facilities covered under the sand and gravel general permit is available to the 
public on a website  
https://fortress.wa.gov/ecy/wplcsreports/public/f?p=wplcs_online:permit_search:5275013056624
509 
 
A contact name is provided with the public notice for issuance/reissuance of a general 
permit. 
 
Finally, where “information regarding the existence, effectiveness, or costs of control practices 
for reducing pollution and meeting the water quality standards may be incomplete” because a 
water quality control program and associated control technologies are “in a continual state of 
improvement and development,” Ecology may satisfy the requirements of Tier II for a general 
permit by adopting “a formal process to select, develop, adopt, and refine control practices for 
protecting water quality and meeting the intent” of the antidegradation policy. WAC 173-201A-
320(6)(c). 
 

This adaptive process must: 
 
(i) Ensure that information is developed and used expeditiously to revise 
permit or program requirements; 
 
(ii) Review and refine management and control programs in cycles not to 
exceed five years or the period of permit reissuance; and 
 
(iii) Include a plan that describes how information will be obtained and 
used to ensure full compliance with [the antidegradation policy]. The plan 
must be developed and documented in advance of permit or program approval under 
[WAC 173-201A-320]. 
 

WAC 173-201A-320(6)(c). 
 
In other words, this adaptive process is one that Ecology must follow to develop and use 
information about the efficacy of its regulation and the available technology to review and refine 
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general permit requirements and/or other programs in conjunction with the five-year permit 
cycle, and there must be a documented plan about how this is to be done before the general 
permit can be issued. 
 
While information about the best control practices for reducing pollution from Sand and Gravel 
General Permit discharges is incomplete, particularly with respect to stormwater discharges, 
Ecology has no documented plan to comply with these requirements. The Fact Sheet includes a 
statement on pages 18 – 19 describing a defunct protocol for evaluating emerging stormwater 
treatment technologies, identifying some mechanisms that Ecology may use to develop and 
spread information about stormwater control techniques, and concluding that “[t]hese efforts and 
the benchmarks in this permit, based on water quality criteria, constitute Ecology’s 
antidegredation plan.” This constitutes no plan whatsoever to ensure that information about 
technology for control of sand and gravel discharges – both stormwater and process wastewater – 
is developed and used expeditiously to revise requirements in future permits. No description of 
how such information will be obtained and used to ensure full compliance with the 
antidegradation policy is presented. No timelines, milestones, or schedule is included. Though 
the inclusion of permit conditions for benchmarks and adaptive management responses for 
permittees could not satisfy the requirements of WAC 173-201A-320(6)(c), which call for an 
adaptive process for Ecology to improve its regulation, the Fact Sheet’s reference to 
“benchmarks in this permit” is particularly odd – the draft permit includes no meaningful 
benchmarks and no adaptive management requirements in response to benchmark exceedences. 
How has Ecology complied with the requirements of WAC 173-201A-320(6)(c)? 
 
5.  Response: The TAPE process is not defunct. Ecology closed the TAPE process to new 

applications in November 2008 due to loss of staff at Ecology and the attrition of 
membership in the review committee (TRC).  Ecology no longer accepts new 
applications, but Ecology continued to evaluate products previously accepted.  The 
TRC is no longer in place to assist Ecology in the review of products. 

 
Under a grant from Ecology, the City of Puyallup is working to reopen the TAPE 
application process.  The City has contracted with Washington State University and the 
University of Washington to assist them in this work.  Work being done under the grant 
includes an update of the TAPE Guidance Manual to take into account lessons learned 
in previous studies, taking on the review effort previously done by Ecology and TRC, 
and establishing a Board of External Reviewers (BER) to provide technical assistance, 
when needed.  

 
Following finalization of the revised TAPE Guidance Manual (Fall 2010), Ecology will 
accept new applications and existing applications can continue to be reviewed in a timely 
manner.  Ecology will work closely with the grantees in the development of the new 
procedures and retains the right of final approval for all emerging technologies that pass 
through the TAPE process. 
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The TAPE grantees received a second grant from Ecology to begin the development of a 
Stormwater Technical Resource Center (SWTRC).  Development of the SWTRC follows 
the guidance of RCW 90.48.545. 
 
The SWTRC will house the new TAPE program.  The grantees created a committee to 
assist in the development of a business plan for the SWTRC and to investigate funding 
strategies.  A second committee provides similar assistance for the TAPE grant. 
 
Ecology will incorporate any appropriate stormwater control processes developed in the 
TAPE process in developing the conditions for the next reissuance of this permit. 

 
 
 

Engineering reports 
 
WAC 173-240-110 requires submission of engineering reports, plans, and specifications for a 
project to construct or modify industrial wastewater facilities, and the approval of these before 
the project can be undertaken. WAC 173-240-020(9) defines “industrial wastewater facility” as 
“all structures, equipment, or processes required to collect, carry away, treat, reclaim, or dispose 
of industrial wastewater.” WAC 173-240-020(8) defines “industrial wastewater” as “the water or 
liquid that carries waste from industrial or commercial processes, as distinct from domestic 
wastewater. These wastes may result from any process or activity of industry, manufacture, trade 
or business, from the development of any natural resource, … The term includes stormwater and 
also leachate from solid waste facilities.” 
 
While compliance with the permit may require the construction or modification of industrial 
wastewater facilities, either with respect to wastewater or stormwater (both of which are 
“industrial wastewater” as defined by WAC 173-240), the draft permit nowhere requires 
submission and approval of an engineering report at WAC 173-240 mandates. For instance, 
treatment BMPs under S5.C.5.d. may constitute “industrial wastewater facilities” under WAC 
173-240, yet the permit requires no submission of an engineering report when this is the case. 
The draft permit is inconsistent with these requirements and appears to contemplate violation of 
the engineering report provisions. How is the draft permit consistent with the requirements of 
WAC 173-240? 
 
6.  Response:  The draft permit requires submittal of an engineering report when 

wastewater treatment devices are installed or modified (General Condition 7). 
 

Removal of daily maximum effluent limitations 
 
The omission of daily maximum effluent limitations for turbidity and total suspended solids 
constitutes impermissible backsliding in violation of 33 U.S.C. § 1342(o). The change from the 
previous permit, which included both daily maximum and monthly effluent limitations for these 
parameters, to the draft permit, which includes only monthly average effluent limitations, leaves 
the draft permit with “effluent limitations that are less stringent than the comparable effluent 
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limitations in the previous permit” in violation of the general prohibition in § 1342(o)(1). None 
of the exceptions identified in § 1342(o)(2) applies, so the change is prohibited. 
 
How does the omission of daily maximum effluent limitations for turbidity and TSS comply with 
the prohibition of the anti-backsliding provision? 
 
7.  Response:  The current permit requires two samples per month for turbidity and the 

limits are 50 NTU monthly average and 50 NTU daily maximum. The current permit 
requires one sample per quarter for TSS and the limits are 40 mg/l monthly average and 
80 mg/L daily maximum.  

 
Effluent limits are based on a long term average (LTA). The long term average is 
derived from the performance of a treatment device (technology-based) or that 
necessary to meet water quality standards.  Technology-based monthly limits are 
derived as the LTA plus 1.645 times the standard deviation of the LTA. This results in a 
type two error (false non-compliance rate) of 5%.  The daily maximum limit is set as the 
LTA plus 2.326 the standard deviation of the LTA. This results in a type two error of 
1%. The fact sheet for the current permit defined the basis of the turbidity limit of 50 as 
“economically achievable”.  That language implies a technology-based limit. There is no 
explanation in the previous permit as to why the daily maximum was set at the same 
number as the monthly average. Ecology assumes this was a mistake and therefore the 
daily maximum for turbidity is reinstated in the permit at 71 NTU. 

 
What is the basis for the omission of the daily maximum effluent limitations for turbidity and 
TSS? The Fact Sheet explains that the daily maximum limitations are removed “because the 
permit requires one sample per quarter and therefore the limit is the monthly average.” For 
starters, this is no reason whatsoever. Omission of a daily maximum effluent limitation in the 
monitoring regime described would allow a permittee to game the permit by taking additional 
samples to drive down a monthly average if a first quarterly sample exceed the monthly average 
effluent limitation. This is likely to present an enforcement difficulty that is totally unwarranted. 
Second, there has been no change in the frequency of monitoring for turbidity and TSS from the 
previous permit to the draft. It is not true that the permit requires one sample per quarter for 
turbidity – two samples per month are required. 
 
8.  Response:  The draft permit requires 2 samples per month for turbidity and one sample 

per quarter for TSS.   
 

Ecology’s definition of daily maximum limit is the same as EPAs maximum daily 
discharge which is the highest daily discharge. The highest daily discharge is: the 
‘‘discharge of a pollutant’’ measured during a calendar day or any 24-hour period that 
reasonably represents the calendar day for purposes of sampling. For pollutants with 
limitations expressed in units of mass, the ‘‘daily discharge’’ is calculated as the total 
mass of the pollutant discharged over the day. For pollutants with limitations expressed 
in other units of measurement, the ‘‘daily discharge’’ is calculated as the average 
measurement of the pollutant over the day.  
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Effluent limits are process control parameters and Ecology expects permittees to meet 
the limits. This may mean sampling several times a day when possible.  For most 
pollutants there is no opportunity to “game the system” because of the time necessary to 
sample and analyze for the pollutant. 

 
The current permit contains effluent limits for TSS of 40/80 monthly/daily or 25/45 
monthly/daily. The sampling frequency for TSS is once per quarter. As the fact sheet 
explains when only one sample is taken during a compliance period, the monthly 
average is the enforceable number because it is the lower limit. The daily maximum 
becomes irrelevant.  If a discharger wants to sample more than once per quarter, 
Ecology believes that is consistent with the objective of pollutant control. 

 
 

Turbidity effluent limitations 
 
The above-cited Fact Sheet statement is inconsistent with another that provides a basis for 
continuing the 50 NTU monthly average turbidity effluent limitation. On page 16, the Fact Sheet 
states: 
 

Based on turbidity data collected during the previous permit cycles, Ecology determined 
that 50 NTU was economically achievable by dischargers covered by this permit and 
therefore constituted a valid technology-based effluent limit (AKART, BCT). The current 
permit contains a turbidity limit of 50 NTU as a monthly average and 50 NTU as a daily 
maximum. During the term of the current permit, turbidity exceedances accounted for 
36% of reported permit violations. The proposed permit continues the 50 NTU as a 
monthly average limit. 
 
Why does Condition S1. not comport with this paragraph from the Fact Sheet? 

 
 
9.  Response: The fact sheet language cited was inadvertently carried over from the 

previous fact sheet unchanged. It has been corrected. 
 
Has Ecology determined whether the technology-based turbidity effluent limitation is adequate 
to ensure that discharges do not cause or contribute to violations of water quality standards? Has 
Ecology conducted a reasonable potential analysis for turbidity? 
 
10.  Response: Turbidity is a relative criteria and depends on the background turbidity 

therefore it is not amenable to reasonable potential analysis even for individual 
dischargers. The 50 NTU limit is a BPJ technology based limit. As noted, Ecology 
believes 50 NTU is protective with a minimal amount of dilution in the receiving water. 
Surface water discharges occur infrequently, as noted in the fact sheet, occur during 
high flow periods generally, and to receiving waters which vary from wetlands to rivers. 
The wide range of discharge situations does not lend to reasonable potential analysis as 
defined by EPA (1991). Reasonable potential analysis described in the EPA Technical 
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Support document is possible only for discharges of toxics with absolute limits 
discharged into a specific water body. 

 
A minimal dilution factor of 10 would be necessary to meet the water quality criteria if 
the receiving water turbidity was near zero. 

 
 
As noted on page 21 of the Fact Sheet, the water quality criteria for turbidity are either 5 or 10 
NTU over background when background is 50 NTU or less, and 10 or 20 percent over 
background when background is more than 50 NTU. How does the 50 NTU effluent limitation 
ensure that discharges do not violate these criteria? Do no permittees discharge to waters in 
which background is less than 50 NTU? The Fact Sheet (p. 22) states that a dilution factor of 10 
was considered in the evaluation of the need for more stringent turbidity effluent limitations. 
However, numeric water quality based effluent limitations must be sufficient to attain a level of 
water quality that is derived from and complies with all applicable water quality standards. 40 
C.F.R. § 122.44(d). The PCHB has ruled that there can be no dilution factors without mixing 
zones, and no mixing zones without compliance with Ecology’s mixing zone regulation. Puget 
Soundkeeper Alliance v. Ecology, PCHB No. 05-150 (Boatyard General Permit case) 
(1/26/2007); Puget Soundkeeper Alliance v. Ecology, PCHB No. 02-162 (Industrial Stormwater 
General Permit case) (1/6/2003). As the Fact Sheet describes (p. 11), there were nearly 5000 
violations for the 644 permittees from February 2005 to September 2009. These violations were 
for reporting and monitoring problems, and exceedences of turbidity, TSS, pH, and oil/grease 
limitations. All of these violations are related to failure to implement BMPs and failure to 
implement AKART. This constitutes widespread failure to implement AKART, circumstances in 
which the PCHB has emphasized that mixing zones and dilution factors are particularly 
inappropriate. 
 
What is the justification for use of a dilution factor of 10 in consideration of the water quality 
impacts of the 50 NTU turbidity effluent limitation? How does use of this dilution factor 
comport with the PCHB’s repeated rejection of the use of dilution factors in general permits? 
 
11.  Response: The fact sheet says that of 4992 violations of the current permit, 80% were 

for failure to report or sample for a parameter. 353 or 7% were for exceeding the 
turbidity limit. Many of these were marginal exceedances.  Considering the high 
variability of turbidity, the difficulty of obtaining 50 NTU with clay-type native soils, 
and the discharge characteristics of this industry, Ecology believes a 7% exceedance 
rate is protective of water quality. In addition, Ecology does not believe that the rate of 
non-compliance necessarily invalidates the pollutant control mechanism or limit.   

 
A dilution factor is appropriate when AKART is achieved and other factors are met. 
 
Ecology believes the PCHB decisions on dilution factors were specific to the permit 
subject to hearing. 
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TSS effluent limitations 
 
The Fact Sheet notes (p. 15) that “EPA reported the level of effluent quality attainable for non-
rainfall conditions, including all facilities [in the crushed stone industry] and all wastewater 
streams (excluding stormwater) as a monthly average TSS of 38 mg/l and a maximum daily TSS 
of 80 mg/l.” This is cited as support for the 40 mg/l monthly average TSS limitations for “most 
categories in the general permit.” Why are the monthly average effluent limitations 40 mg/l 
instead of 38 mg/l? How does the 40 mg/l effluent limitation require AKART if EPA’s study 
found that 38 mg/l was attainable? 
 
12.  Response: This limit and text was continued from the current permit and there was no 

explanation in the previous fact sheet of why 40 was used instead of 38. We assume it is 
because there is no practical difference between 38 and 40 and 38 was rounded up for 
convenience.  

 
No visible sheen effluent limitation 

 
The change in the effluent limitation for visible sheen also constitutes impermissible backsliding 
in violation of 33 U.S.C. § 1342(o). The previous permit gives the effluent limitation simply as 
“No Visible Sheen,” which the draft permit ambiguously gives the limit as “Visible Sheen,” 
clarified by footnote 3: “The occurrence of a visible sheen is not a violation if the Permittee 
complies with all three of the following: a. Implements preventive BMPs, b. Reports the 
occurrence on the discharge monitoring report, c. Explains the cause and describes the 
immediate solution and future preventive practices on the discharge monitoring report.” As the 
resulting effluent limitation is less stringent than the comparable effluent limitation in the 
previous permit, the general prohibition of § 1342(o)(1) applies. None of the exceptions 
identified in § 1342(o)(2) applies, so the change is prohibited. 
 
How do the changes to the “no visible sheen” effluent limitation comply with the prohibition of 
the anti-backsliding provision? 
 
13.  Response: The permit wording is changed to make it clear that the discharge of sheen 

to surface waters is a violation. 
 
Furthermore, no basis for the change to the “no visible sheen” limitation is provided. The change 
is ill-advised as it would make it very difficult to conduct enforcement against permittees with 
oil discharge problems. Under the draft language, no matter how seriously or often a permittee 
discharges an oil sheen, there is no permit violation and no enforcement so long as the permittee 
satisfies the requirements of (grammatically incorrect) footnote 3. No longer would presence of a 
visible sheen itself be a permit violation and basis for enforcement. Under the draft language, an 
enforcer would have to prove that “preventive BMPs” are not implemented and that prescribed 
reporting was not done. Implementation of BMPs and the reporting required by footnote 3 are 
already independent requirements of the permit. 
 
What is the basis for the changes to the “no visible sheen” effluent limitation? 
The footnote should be removed and the language restored to the “no visible sheen” 
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language of the previous permit. 
 
14.  Response: The presence or observation of sheen is often subjective, is dependent upon 

the presence or angle of sunlight, and may be due to causes other than petroleum oil.  
Ecology doesn’t enforce on oil sheen unless there is no effort to prevent or control it 
when it is observed. The change in wording reflects our actual enforcement practice, 
however, discharge of sheen to surface water remains a permit violation. 

 
 

Nitrate + nitrite N effluent limitation 
 
Table S1. of  Special Condition S1. includes quarterly monitoring and a 0.68 mg/L figure for 
Nitrate + Nitrite N for stormwater discharges from some categories of permittee. However, 
footnote 4, which is attached to the column header, mysteriously states “Monitoring benchmark”. 
No explanation or further discussion of this effluent limitation or benchmark is provided in the 
permit or in the Fact Sheet. Is the 0.68 mg/L Nitrate + Nitrite N an effluent limitation or a 
benchmark? Is it a daily maximum or monthly average figure? If it is a monitoring benchmark, 
what does the permit require if it is exceeded? If it is a benchmark, why is it in the effluent 
limitation table? What is the basis for its inclusion? 
 
15.  Response: The permit is changed to note the limit is only applicable for operations that 

use explosives to mine material. With one sample per quarter the numeric value is a 
quarterly average limit.   

 
 

pH effluent limitation 
 
While the Fact Sheet (p. 25) explains that the pH limit for facilities included in the 
Construction Sand and Gravel category (NAICS 212321, SIC 1442) is eliminated based 
on a review of data for this category. However, SIC 1442 did not have a pH limit in the 
previous permit. Instead, the draft permit proposes to eliminate the pH limit for the 
Industrial Sand category (NAICS 212322, SIC 1446). This appears to constitute 
impermissible backsliding. How does the elimination of this effluent limitation satisfy 
the requirements of the backsliding prohibition of 33 U.S.C. § 1342(o)? What is the basis 
for the elimination of this effluent limitation? 
 
16.  Response: Our version of the current permit requires pH monitoring and limits for 

1442. 
 

Elimination of pH in category SIC 1446 is for the same reason as for 1442.  There is no 
addition of acids or bases therefore there is no concern regarding the exceedance of the 
pH limitations. 

 
 

Reasonable potential analysis 
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Federal regulations require that reasonable potential analyses be performed for all NPDES permit 
that must be conditioned to ensure compliance with water quality standards, including this one. 
40 C.F.R. § 122.44(d). What reasonable potential analyses did Ecology perform in the 
development of the permit? 
 
17.  Response: This is a general permit. A reasonable potential analysis as defined by EPA 

guidance is not required or possible. However, Ecology required permittees to monitor 
discharge and receiving water flow in the previous permit to assess possible impact of 
this category of dischargers to water quality. The results are discussed in the fact sheet. 

 
Condition S3. 

 
Maintenance shop discharges 

 
S3.C. prohibits maintenance shop discharges except for discharges from maintenance shops that 
existed before February 5, 2005, where other conditions are satisfied as well. Technology-based 
requirements are intended to become more stringent over time. Permittee’s with “old” 
maintenance shops should now be required to eliminate their discharges. Does Ecology 
anticipate that these discharges will continue indefinitely? When will they be disallowed? How 
does this requirement satisfy demands of AKART? It does not. 
 
18.  Response: The exception for maintenance shop discharge containing pollutants is 
eliminated. 
 
Furthermore, the S3.C. draft language is faulty because it bases the exemption on the age of the 
maintenance shop itself instead of on the maintenance shop discharge. Under this language, a 
permittee could lawfully add a new maintenance shop discharge, provided that the maintenance 
shop existed before February 5, 2005, and the other conditions are met. The language should be 
changed to specify that it is the discharge itself, not just the maintenance shop, that must have 
been in existence before that date. In addition, the language “adequate treatment” is subjective 
and inappropriate because it does not define AKART. If there are permittees who have 
maintenance shop discharges that present particular challenges in their elimination, they should 
be covered under individual permits and individual AKART determinations should be made. 
 

AKART for impoundment facilities 
 
Condition S3.F. 3. of the draft permit states that AKART must be applied with respect to 
impoundment capacity. This is an inadequate permit condition – the permit should define 
AKART, not merely state that it must be applied. What is AKART for impoundment capacity in 
the context of this condition? 
 
19.  Response: The paragraph is changed to: 

Any impoundment must have adequate capacity to provide treatment for water 
quality and flow control of wastewater except when Tthe design storm for 
calculating the size of  the impoundment is the (10-year, 24-hour precipitation event) 
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is exceeded and All Known, Available, and Reasonable Methods of Prevention, 
Control, and Treatment (AKART) has been applied. 

 
 
Condition S3.F.4. of the draft permit requires that “any necessary repairs” be made before a lined 
impoundment can be refilled. This language is impermissibly subjective. What constitutes a 
“necessary repair”? The permit should require that a certified engineer inspect impoundments on 
a regular and frequent basis and provide a certified report about the structural integrity of the 
liner to allow continued use of the impoundment. 
 
20.  Response: Necessary repairs are those required for structural strength and 

containment. Ecology doesn’t believe a certified engineer is required to determine a 
lined impoundment requires repair. 

 
Condition S3.F.5. of the draft permit appears to allow discharges to mined pit ponds to escape 
the application of AKART. How does the permit require the application of AKART to these 
discharges? 
 
21.  Response: Ecology assumes there is no discharge of pollutants to ground water or 

surface waters in a mined pit pond. No treatment of this water is reasonable. 
 

Discharges to 303(d)-listed waters 
 
Conditions S3.G.4. and 5. of the draft permit are inadequate to ensure that discharges do not 
cause or contribute to violations of water quality standards in 303(d)-listed waters and are 
inadequate under the law. Ecology’s NPDES permit writers manual states that “general permits 
will contain language which says, ‘The permittee’s discharge must not cause or contribute to an 
excursion of the State’s water quality standards, including the State’s narrative criteria for water 
quality [40 CFR 122.44(d)(1)(i)]. If you discharge a pollutant which is named as a pollutant 
causing a water quality standards’ violation at the location named on the State’s 303(d) list you 
shall not discharge that pollutant at a concentration above the State’s water quality standard.’” 
Why doesn’t the draft permit follow the explicit direction of the permit writers manual and 
include the specified language for discharges to 303(d)-listed waters? 
 
22.  Response: We were unable to find the quoted text in the Permit Writers Manual. 
Ecology believes that permit conditions S3.G.4 and 5 are adequate to ensure that 
discharges do not cause or contribute to violations of water quality standards. 
 
With respect to S3.G.5., how are the monitoring requirements of the permit adequate to 
determine whether loadings or concentrations of the listed pollutants are increased? What is the 
applicable baseline (i.e., loading or concentration increased as compared to what?)? 
 
23.  Response: The concentrations are compared to a facility’s historic data. 
 
Without more specificity and adequate monitoring and reporting requirements, S3.G.4. and 5. 
cannot ensure that discharges do not cause or contribute to water quality standards violations in 
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waterbodies that are already listed as impaired, and these important standards can not be 
enforced. 
 
24.  Response: Ecology believes these conditions are enforceable. 
 

Condition S4. 
 

Inspections 
 
S4.A. requires inspections of specified equipment on a specified schedule. However, the permit 
does not appear to include any requirement for documentation of these inspections – either that 
they were conducted or what was found or done in response to findings. Appropriate 
recordkeeping requirements should be added. 
 
25.  Response: The first sentence of S4.A is changed to also cover 1. and 2.  
 
S4.B.3. requires a visual inspection “of the point of discharge to surface water ….” To ensure 
that any visual observation that could be significant is made and recorded, this language should 
be changed to require visual inspection “of the receiving waters and the discharge at the point of 
discharge.” 
 
26.  Response: The language requires recording of any visible change in turbidity or color. 
 

Monitoring plans and receiving water studies 
 
Monitoring plans and receiving water studies under S4.B.4. and 5. should be submitted with 
permit applications for new facilities, and Ecology’s approval of these should be made before or 
at the same time as a grant of permit coverage. This is important to allow public review, 
comment, and opportunity for appeal of these crucial aspects of new discharges to impaired 
waterbodies. Furthermore, the permit should explicitly state that the approved plans under 
S4.B.4. and 5. must be implemented as approved. 
 
27.  A monitoring plan is required to be available at the time the application is submitted. 

Few applicants would know at the time of application that they needed a receiving 
water study. A receiving water study plan, if required, must be completed before 
operation begins. 

 
S4.D. is vague and potentially unenforceable in foreseeable circumstances. It requires 
stormwater monitoring at inactive sites when there is a discharge and the permittee or operator 
“adds or withdraws raw materials or finished products from stockpiles.” Does this refer to the 
standard suite of monitoring requirements? Does it require monitoring only on the day that 
materials are added or withdrawn, or during that week, or month, or quarter, or year? After 
addition or withdrawal, when does the monitoring requirement end? 
 
28.  Response: The permit is changed to explicitly require monitoring any time there is a 

withdrawal within a 3 month period. The time and type of monitoring for discharges 
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to surface water is specified as the same as type 3 stormwater (Table 3).  In addition, 
all BMPs are required to be in place and functioning. 

 
S4.F.1.a. refers to the “description of potential pollutant sources required under this permit ….” 
To what description and requirement does this refer? 
 
29.  Response: This requirement refers to condition S5.C.5.b. Inventory of Materials and 

Pollutants. This section was expanded to clearly require listing of expected pollutants. 
 
The log of observations from erosion and sediment control inspections required by S4.F.3.a. 
should include corrective actions in addition to observations. 
 
30.  Response: The text requiring documentation of corrective actions is added. 
 
S4.G. should specify that all points of discharge from the permittee’s site must be monitored. 
Does the draft permit require monitoring of all points of discharge? If not, why not and where 
does the permit specify which are to be monitored? 
 
31.  Response: Ecology doesn’t believe that it is necessary to monitor all points of 

discharge.  The monitored discharge locations are required to be defined in S4.B.1 and 
2. 

 
Condition S5. 

 
Stormwater management plans 

 
S5.1. contains superfluous language that muddies the meaning of the requirement to implement 
the SMP and creates a potential enforcement difficulty. The language should state, “Fully 
implement the SMP.” The inclusion of the qualifying language, “… to maintain compliance with 
the permit conditions,” creates ambiguity. Isn’t implementation of the SMP itself required to 
maintain compliance with the permit conditions? If only some parts of the SMP need be 
implemented “to maintain compliance with the permit conditions,” which parts are these? 
 
32. Response: The text is changed. 
 
S5.4. contains a typographical error. It should read “to the public when requested,” instead of “or 
the public when requested.” S5.4. should also specify that the SMP copy must be provided 
within a specified time – perhaps ten days. 
 
33. Response: The text is changed. 
 
The first sentence of S5.A. includes vague language. It should require ESCP preparation before 
earth moving activities occur, not “any time earth moving activities occur.” 
 
34. Response: The text is changed. 
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S5.B.1.c. should require sampling of all points of discharge for a period of time, perhaps two 
years, to allow a considered determination of what constitutes representative sampling. How 
does anyone know whether the plan identifies enough sample points to provide representative 
sampling of all point source discharges without characterization by actual sampling of all 
discharge points? 
 
35.  Response: We believe the judgment of representative can be made by the type of 

activity occurring at the discharge point.  Points of monitored discharged are reviewed 
by Ecology inspectors at the time of inspection.  Inspectors and permit managers also 
provide guidance and review of plans and site conditions. 

 
S5.C.3.a. and b. require implementation of additional or modified BMPs “as soon as possible.” 
This is vague and likely to present enforcement difficulties in many circumstances. What does 
“as soon as possible” mean? These conditions should be changed to require implementation of 
additional or modified BMPs “immediately or in accordance with an implementation schedule 
described in the SWPPP that explains barriers to immediate implementation and sets forth a 
timeline for implementation as soon as possible.” 
 
36.  Response: The time required would differ according to the type of BMP. We believe 

the condition is enforceable without being prescriptive.  The word practicable is used 
in place of possible. 

 
S5.C.4. impermissibly incorporates unspecified stormwater manuals. The PCHB has repeatedly 
ruled that this is not lawful, and it is extremely annoying that Ecology persists in inserting this 
type of language in general permits. Which versions of the eastern and western stormwater 
management manuals are referenced in S5.C.4.a. and b.? What are the “other equivalent 
stormwater management guidance documents approved by Ecology,” and where are these 
identified? The permit may not incorporate in this manner manuals that have yet to be modified 
or approved because to do so deprives the public of opportunities for participation and appeal. 
This language essentially allows backdoor permit modification through post-permit issuance 
manual approval or modification. 
 
37.  Response: The current versions of the stormwater manuals are 2005 for the Western 

Washington Manual and 2004 for the Eastern Washington Manual as noted in the 
references.  The version dates are added to the references. There are currently no other 
equivalent stormwater management documents approved by Ecology, however, Ecology 
has agreed to work with the industry to develop a specific BMP guidance manual.  The 
definition of “equivalent stormwater management documents approved by Ecology” 
has been changed to include “and subject to public review and comment”. 

 
S5.C.5.a. does not require that the site map include location of the discharge points themselves. It 
should explicitly require inclusion of this important information. 
 
38.  Response: The discharge points are required. 
 
From S5.C.5.c.3., the words “must be fitted” should be deleted. 



August 4, 2010 

20 
 

 
39.  Response: The suggested text is deleted. 
 
S5.C.5.c.13. is vague. It should specify when or in what circumstances source control BMPs are 
required in the specified areas. In what circumstances will source control BMPs be required in 
the specified areas? 
 
40. Response: We have specified that these areas require source control BMPs when 

inspection shows evidence of contamination. 
 
S5.C.5.d. is vague. In what circumstances are the runoff conveyance and treatment BMPs 
identified required? 
 
41.  Response: The text is changed to “The SWPPP must include runoff conveyance and 

treatment BMPs as necessary to control pollutants and comply with the stormwater 
discharge limits in S2 and S3.” 

 
 

Condition S6. 
 

Monitoring at facilities “not operating” 
 
S6.A.2. implies that monitoring is not required for facilities that were “not operating” during a 
given period. This does not comport with permit requirements –there is not an exemption for 
monitoring for facilities that are “not operating,” nor should there be. Temporary stoppage of 
operations at a site provides no assurance that appropriate BMPs will be implemented or that 
effluent limitations will be met. The references to “not operating” should be removed from this 
condition. 
 
42.  Response: The permit requires all BMPs to be in place and functioning at inactive sites. 

Monitoring is required at inactive sites when material is removed from stock piles 
within 3 months of the time of reporting. 

 
Condition S8. 

 
The term “accessory uses” should be italicized to indicate that it is defined in Appendix B. 
 
43.  Response: The section is reworded. 
 

Condition S9. 
 
Portable facilities 

 
S9.B. provides for one-time permit application for portable facilities and blanket coverage for 
these facilities as they move from one location to another. This appears to violate legal 
requirements for public participation. Does this scheme mean that once a portable facility is 
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permitted, it can relocate in the middle of the permit term to a new location and new receiving 
waters and people near the new location who care about the new receiving waters would have no 
opportunity to comment on or challenge permit coverage? How does this satisfy the 
requirements for public participation, or comport with the CWA direction that public 
participation be provided for and encouraged, 33 U.S.C. § 1251(e)? Changing the receiving 
waters seems, at a minimum, to be a major permit modification that requires public notice and 
participation. 
 
44.  Response: A portable may move location with the appropriate notification to Ecology.  

The permit relies on local zoning, local permitting and SEPA to provide notice of land 
use change (new or renewed activity).  The permit specifies the pollutant control 
measures to protect water quality wherever the portable operates.  The facilities using 
portable equipment are typically small gravel or rock pits for a local road project, they 
operate during the summer period, and do not discharge. Ecology doesn’t believe the 
low potential for pollution warrants the administrative burden of permit modification. 

 
 
 

General Conditions 
 
G5.2.c. refers to S3.E., which does not concern notification of bypass. 
 
45..Response:The text is changed to reference S6.E. 
 

Definitions 
 
The definition of “accessory uses” should be changed to be grammatically correct. 
 
46.  Response: This section is changed. See response 160. 
 
The referenced date in the definition of “new facility” should be changed. 
 
47.  Response: The referenced date is changed 
 
The definition of TMDL should indicate that a TMDL is only effective after EPA approval. 
 
48..Response: The text is added. 
 
Very truly yours, 
Richard A. Smith 
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Gary Merlino Construction Company 

 
 

 
 
49.  Response: As noted by EPA, nitrate and nitrite are pollutants occurring with blasting 

operations. The permit is changed to specify that monitoring and a limit are only 
applicable when blasting. 
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50.  Response: Table 1 is updated. 
 

 
 
51.  Response: Text is added to require periodic inspections for continuous removal systems 

instead of daily.  A visual inspection of exposed portions constitutes an inspection. 
 

 
 
52.  Response: The text is changed as requested. 
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53.  Response: The definition section of the permit clarifies the sampling requirements. 
 

 
 
54.  Response: The inspection requirements are made consistent with Stormwater 

Management Manual for Eastern Washington (Ecology publication 04-10-076, 2004) and 
Stormwater Management Manual for Western Washington (Ecology publication 05-10-
33, 2005). 

 

 
 
55.  Response: Ecology considers weekly inspection as a minimum frequency and not 

burdensome. 
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56.  Response: Ecology removed this condition for several reasons.  This condition was only 
utilized once in the past permit cycle.  Secondly, when a reduction is authorized and during 
the reduced monitoring the facility shows non-compliance, Ecology must write an order to 
install the original frequency.  Our compliance data system cannot accommodate the 
increase so any non-compliance isn’t then tracked.  Removal of this condition makes it 
consistent with the construction stormwater general permit.  
 

 
 
57.  Response: Turbidity is added back as exempt 
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58.  Response: The BMPs listed are standard and appropriate for most facilities. The 
permit condition does not prohibit additional BMPs or improvements as 
appropriate. This condition was made consistent with the Industrial Stormwater 
General Permit as recommended during the stakeholder meetings. 

 

 
 
59.  Response: Agreed. The phrase “including empty containers” is removed but language 

about covered bungs and minimizing the number of containers on site is added.  
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60.  Response: The requirement to drain fluid from unused equipment and vehicles is 

deleted for the reasons presented. It’s expected the minimum weekly inspection will 
detect leaking vehicles and the leak will be corrected. 

 

 
 
61.  Response: Ecology intended this to be applicable to transfer from bulk storage to 

smaller containers and exposure of uncovered fueling operations. BMPs (equivalent) 
for fueling operations for vehicles are covered in Vol. 4 of the Stormwater Management 
Manual and should be used as appropriate. 

 
 

 
 

62.  Response: Cleaning of industrial vehicles with steam or detergent emulsifies oil and 
greases which may contain high concentrations of metals and hydrocarbons. 
Detergents and pressure wash soaps are often toxic to aquatic organisms. 
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Emulsified oils are not removed in an oil/water separator unless the emulsion is 
chemically cracked. In the type of substrate typical of a sand/gravel operation this 
emulsion would go to groundwater untreated. In a cold water wash the oils and 
greases will separate and be collected in an oil water separator. 

 
Ecology’s news release for vehicle washing was intended for residential vehicle 
washing. In that release, Ecology’s advice to people washing their cars was to wash 
over grass or soil areas where the emulsion would be contained and degraded in the 
upper soil area or alternatively to use a commercial car wash. 

 

 
 
63.  Response: The text on “any type…” is removed. 
 

Newly poured concrete leaches material and causes stormwater to be high pH. Ecology 
believes concrete is cured (minor pH change of contact water) in 7 days based on 
recommendations from the WA Dept of Transportation. Concrete that is cured and 
capable of being moved to a place other than casting does not have to be stored on a 
bermed, impervious surface.  Asphalt is “cured” when cold.   

 

 
 
64.  Response: The section is changed to match S5.C.5.c.7 above. 



August 4, 2010 

29 
 

 

 
 
65.  Response: Agree, this section is removed. 
 

 
 

66.  Response: Agreed, this heading is changed to Other Materials. 
 

 
 

67.  Response: The requirement is specified in State regulation (WAC 173-226-090-2-c). 
The current permit requirement is not correct. 

 

 
 
68.  Response: This section is retitled and reworded.  See response number 160. 
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69.  Response: Ecology has determined that must has a clearer meaning than shall. 
 

 
 
70.  Response: Ecology inspectors have observed pollutant problems with Type 2 

stormwater. Monitoring of Type 2 Stormwater is intended to apply to those situations 
where there is heavy equipment operating during earth moving activities or when the 
exposed soil can contribute turbidity to surface waters. These situations, which must 
be identified in the Erosion and Sediment Control Plan, have a high potential to 
contaminate stormwater. Monitoring for oil sheen when equipment is operating is 
already required. Assuring that discharge limits for turbidity are met during these 
activities can only be confirmed by discharge monitoring.  The definition of Type 2 
stormwater is changed and the monitoring requirement of Table 2 notes that 
monitoring is only required in situations described above. 

 

 
 

71.  Response: The U.S. government is changing from SIC to NAICS as the standard for 
industrial classification. This will be a phased change because of the huge number of 
federal regulations that used the SIC classification. 

 

 
 
72.  Response: The fact sheet is corrected for factual errors. This response to comments 

notes changes to the draft permit and the reasons for those changes. 
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Matthew L. Hinck, CalPortland 

 
 
 

 
 
73.  Response: Table 1 is changed to become Table 1 defining SIC and NAICS codes.  Table 

2 defines monitoring requirements and limits for process wastewater. Table 3 defines 
monitoring and limitations for Type 2 and 3 stormwater.  Turbidity is changed to 
contain average quarterly and maximum daily.  TSS is defined as a quarterly average . 
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Nitrate/Nitrite is a limit and monitoring parameter for those facilities that use blasting 
to mine material.  

 

 
 
74.  Response: Agreed. The requirement has been changed to be consistent with the 

manuals. 
 

 
 
75,  Response: Agreed. The wording is changed. 
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76.  Response: Agreed. The language is changed. 
 

 
 

77.  Response: Ecology agrees to the wording. However, the BMPs are included as 
examples of how to control trackout. 

 

 

 
 
78.  Response: The word separate has been removed. 
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79.  Response: The word separate is removed. Ecology does, however, take exception 

to the conclusion that wheel wash water does not contain heavy metals from the 
data presented.  The reported detection level for copper was 6 µg/L while the 
aquatic life criteria in fresh water is 4.6 µg/L. The reported detection level for 
lead was 40 µg/L while the criteria in fresh water is 14 µg/L. The detection level 
for at least these two metals was higher than criteria values. 

 

 
 

80.  Response: Turbidity is included as an exempt parameter. 
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81.  Response: Error corrected 

 

 

 
 

82.  Response: see response number 62. 
 

 
 
83.  Response: The requirement is specified in State regulation (WAC 173-226-090-

2-c) for general permits. The current permit is not correct. 
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Jim Muck, National Marine Fisheries Service and U.S. Fish and 
Wildlife 
Mr. Bailey, February 24, 2010 
Thank you for the opportunity to review and provide comments on the draft Sand & Gravel 
National Pollutant Discharge Elimination System (NPDES) and State Waste Discharge General 
Permit. The National Marine Fisheries Service and U.S. Fish and Wildlife Service (jointly the 
Services) offer the following comments on the proposed permits pursuant to our role as providers 
of biological and technical assistance under the Endangered Species Act of 1973 (16 USC 1531et 
seq.), as amended, and the Fish and Wildlife Coordination Act (16 USC 661 et seq.). In addition, 
these comments are provided per the processes outlined in the Memorandum of Agreement 
between the Environmental Protection Agency (EPA) and the Services regarding enhanced 
coordination under the Clean Water Act and ESA (66 FR 1102-11217). 
Overall Comments: 
1) The Services appreciate the efforts of the Washington State Department of Ecology (Ecology) 
in developing the general permit process to provide protection to the states waters. While 
Ecology has the responsibility to administer the permitting process through the NPDES, the 
ultimate responsibility is with the EPA. Under the Endangered Species Act, federal agencies are 
required to consult with the Services for any action they authorize, fund, or carry out to insure 
that the action is not likely to jeopardize the continued existence of a listed species or result in 
the destruction or adverse modification of designated critical habitat. At this time, EPA has not 
consulted on the NPDES process or on all individual NPDES permits. To fully analyze the 
impacts of the Sand & Gravel General Permit process, the Services recommend that EPA consult 
on the NPDES permits. 
 
84.  Response: Ecology believes the Services should direct this comment to EPA. 
 
2) The Services have a concern with the discharge effluent limits and their potential impacts to 
listed species. The Services have analyzed sediment impacts to listed species, designated critical 
habitat, and the aquatic environment, using the methods described by Newcombe and Jensen 
(1996) and Anderson et al. (1996). These authors developed a model that calculates what they 
term the severity of effect (SEV), in other words, the effects associated with excess suspended 
sediment on salmonids and their habitat. Newcombe and Jensen (1996) developed a 15-point 
scale to qualitatively rank the effects of sediment on fish. The lowest rank, SEV 0, results in no 
behavioral effects. The highest rank, SEV 14, results in 80 to 100% mortality. Using a similar 
15-point scale, Anderson et al. (1996) were able to rank the effects of sediment on salmonid 
habitat. The lowest ranking (SEV 3) shows a measured change in habitat preference, and the 
upper rank (SEV 14) results in a catastrophic or total destruction of habitat. 
There are numerous factors that can influence sediment affects on listed salmonids. These factors 
include the concentration and duration of sediment input, existing sediment conditions, stream 
conditions (velocity, depth, etc.), weather or climate conditions (precipitation, wind, etc.) fish 
presence or absence, and best management practices employed and their effectiveness. However, 
Newcombe and Jensen (1996) and Anderson et al. (1996) considered these factors when they 
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conducted literature reviews of pertinent documents to develop the models to determine potential 
sediment related impacts to salmonids. Newcombe and Jensen (1996) used six data groups for 
their analysis. These groups were 1) juvenile and adult salmonids, 2) adult salmonids, 3) juvenile 
salmonids, 4) eggs and larvae of salmonids and non-salmonids, 5) adult estuarine nonsalmonids, 
and 6) adult freshwater nonsalmonids. From this information the Services can analyze the 
potential impact of the effluent limits identified in Table 1 of the Sand & Gravel General Permit. 
Because eggs and larvae of salmonids are most sensitive to sediment input, permitted discharges 
at the level of effluent limits identified in Table 1 can have significant impacts on spawning 
listed species such as Chinook salmon or bull trout. The effluent limit for total suspended solids 
(TSS) for the first North American Industry Classification System (NAICS) Category is 40 mg/l. 
Using the Newcombe and Jensen (1996) model for eggs and larvae you can calculate when 
adverse affects can occur. SEV = a + b(logex) +c(logey) x= estimate of exposure duration y= 
concentration of suspended sediment in mg/L For eggs and larvae the equation is SEV = 3.7466 
+ 1.0946(logex) + 0.3117(logey). The equation to determine the exposure duration (x) is 5 = 
3.7466 + 1.0946(logex) + 0.3117(loge40). An SEV of 5 identifies when minor physiological 
stress occurs, and to the Services, any stress on eggs or larvae results in adverse effects. Solving 
for x, the time in which adverse affects to eggs and larvae will occur is one hour. Mortality to 
eggs and larvae will begin at 42.5 hours (SEV 9). This shows the significance of sediment 
discharge into streams. Similar analysis can be made for juveniles and adults in the streams. The 
Services are concerned with the levels identified in Table 1 on pages 8 and 9 of the Sand & 
Gravel General Permit and the potential impact these levels have on listed species. 
Specific Comments: 
Fact Sheet: 

1) Page 6, Last paragraph: Text states “Because a general permit is designed to provide 
environmental protection under conditions typical for the covered industry….” The 
permit should be designed to provide environmental protection by setting standards that 
avoids, minimizes or reduces a potential impact. As written, it seems that the permit is 
designed to allow effluent discharges that are typical for the industry and does not try to 
have the industry improve on the effluent discharge. 

 
85.  Response: Ecology believes the permit as written will comply with Washington’s water 

quality standards and be protective of aquatic life.   
 
2) Page 7, Background Information, Mining Activities – First paragraph states number of mines 
in 1991. This data is almost 20 years outdated, any new information?  
 
86.  Response:  The most recent data from DNR shows a count of 1043 permitted and 
pending reclamation mines. However, our permit includes facilities other than mines. DNR 
reclamation permits often apply to sites associated with forest practices and numerous sites 
in the eastern part of Washington which don’t meet the criteria for the Sand and Gravel 
General Permit. 
 
3) Page 11, Permit Status: Text states that there are currently 940 facilities covered under this 
general permit. How does this relate to the 1,750 mines, quarries, and borrow pits operated in the 
state in 1991 that is identified on Page 7, Mining Activities (or updated 2009 numbers)? Further 
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information should be provided on the number of facilities that are not covered, why they are 
not, and what is being done to make sure they are covered. 
 
87.  Response: Ecology only has responsibility for mines that are generating pollutants 

(operational).  The Department of Natural Resources has responsibility for 
reclamation activities.  These numbers may be different.  

 
4) Page 11, Summary of Compliance with the Previous Permit – The Services are concerned 
with the number of non-reporting violations that are reported. With the number of violations 
(39%) that occur for exceedance to turbidity and TSS (which is significant) to have a large 
number of facilities that are not reporting, this overall potential impact to listed species is a major 
concern. How does Ecology take the facilities that are not meeting the current general permitting 
requirements into consideration when they renew a permit? 
 
88.  Response:  The permit conditions and compliance with those permit conditions are 

separate issues.  Making the permit more stringent will not make more people to come 
into compliance and non-reporting doesn’t mean limits are being exceeded.  We have a 
limited number of personnel to enforce wastewater discharge permits but a facility 
that is not reporting raises its priority for receiving an inspection. 

 
5) Page 14, Proposed Permit Limits, first partial paragraph. The document discusses that water 
quality-based limits are based upon compliance with the Surface Water Quality Standards… The 
Services have only consulted on the temperature and dissolved oxygen water quality standards. 
Even though the limits may comply with the Surface Water Quality Control Standards, these 
standards may still have impacts to listed fish species. 
 
89.  Response:  This is an issue to bring to Ecology during the revision of our water quality 

standards (WAC 173-201A). Once those standards are determined and approved by 
EPA, Ecology permit writers must use them to craft limits for permits. 

 
6) Page 14, Technology-based Effluent Limits: The paragraph details the results of the 
evaluations for the different categories covered by the general permit. However, all the 
documents cited were published prior to 1982. It would seem with the science available today, 
that these documents may be outdated. With the listing of salmon and bull trout in Washington, 
new information has been published that would provide better environmental protection. If these 
documents provide the necessary information for the general permit, an explanation is needed to 
state why the older documents are necessary. 
 
90.  Response: The documents cited were developed by EPA and have not been revised.  

We assume they are still valid or EPA would have revised them. 
 
7) Page 14, Technology-based Effluent Limits: The last sentence of this paragraph states that 
Ecology bases the proposed permit limits for TSS in process water and quarry water on 
demonstrated performance (AKART). What are the demonstrated performances and are these 
based off the documents cited previously (see comment #6)? If so, new technology would have 
greater efficiencies than those developed prior to 1982. 
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91.  Response: The demonstrated performance that is referenced refers to performance at 

the time of the issuance of the first sand and gravel permit. The pollutant controls for 
TSS and turbidity remain very simple.  They are source control (BMPs), filtration, 
settling, and use of settling agents if necessary. 

 
8) Page 15, Process Wastewater and Mine Dewatering, third paragraph: This paragraph identifies 
maximum daily concentrations, however, Page 1 of the Fact Sheet states that the elimination of 
the daily maximum limits was a significant change to the reissuance of the permit. 
 
92.  Response: Daily maximum limits were eliminated only for those parameters sampled 

once per quarter.  
 
9) Page 15, Process Wastewater and Mine Dewatering, third and fourth paragraphs: As discussed 
above in #2 of the general comments, the Services have a concern with the high effluent levels 
for TSS. These levels when introduced into waters with eggs, larvae, and juvenile salmonids can 
result in adverse affects. 
 
93.  Response: This comment seems to assume that the effluent discharges to fish-bearing 

waters and that the discharge causes that water body to reach that concentration of 
TSS. Our survey indicates very few facilities discharge directly to fish-bearing waters.  
TSS is not a uniform parameter. The TSS most likely to be carried over in the effluent 
is the lightest fraction which is also the least likely to settle on the stream bottom and 
affect fish eggs, larvae and juvenile fish. 

 
10) Page 16, Process Wastewater and Mine Dewatering, first paragraph on this page (last in 
section): Similar to Comment #9, the Services are also concerned with the 50 NTU monthly 
average limit. Turbidity and TSS can have the same impact to the aquatic environment. The 
discussion described above for TSS also applies to turbidity. 
 
94.  Response: Response 93 also applies to turbidity. Turbidity of 50 NTU is only slightly 

opaque and not likely to cause any measureable difference in a receiving water after 
minimal mixing. 

 
11) Page 16, Stormwater Discharge Conditions, first paragraph: Again it appears that a document 
dated 1991 is used to provide information for best information for BMPs, when today’s 
technology would provide more current information. 
 
95.  Response: Ecology is unaware of that technology but we welcome any pertinent 

information. We believe the current technologies for treatment of TSS and turbidity 
are source control, filtration, settling, and the use of flocculants. We believe this 
combination of controls constitutes AKART. 

 
12) Page 17, Numerical Criteria for the Protection of Aquatic Life: See Comment #5 above on 
the Services not consulting on the State Water Quality Standards. These standards may not be 
sufficient to protect listed species. 
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96.  Response: We believe this is EPA’s responsibility to consult when approving our 

standards. 
 
13) Page 17, Numerical Criteria for the Protection of Human Health: The last sentence states that 
the criteria designed to protect humans are applicable to fish. What is the documentation to 
support this statement? EPA has not consulted on their water quality criteria, and the standard for 
protecting human health may not be sufficient to protect fish. 
 
97.  Response: You have misread the paragraph. It says “primarily applicable to fish and 

shellfish consumption..”. As noted in the fact sheet, these criteria were promulgated by 
EPA for the State of Washington. 

 
14) Pages 20 – 22, Tables 2 – 5: As previously stated, only Water Quality Standards for 
temperature and dissolved oxygen have been consulted on. The other standards may not be 
sufficient to protect listed species. 
 
100.  Response: See response 96. 
 
15) Page 22, Turbidity – See previous comments about the effluent level and potential impacts to 
fish species and the aquatic environment. 
 
101.  Response: See previous response. 
 
16) Page 22, Temperature, second paragraph – the paragraph states: “Of these eighteen facilities, 
9 (7%) may have some potential to cause a rise in the temperature of the receiving water. 
Ecology inspectors will make individual assessments on these facilities, however, it's apparent 
that the industry as a group does not have a large potential to impact the temperature of surface 
waters. Ecology removed the temperature study from the proposed permit as a requirement for 
dischargers to surface waters. Ecology may require a study for new dischargers to surface waters 
if Ecology determines there is a potential for violation of water quality standards.” The Services 
agree that as whole, the sand and gravel industry does not (may not?) have a large potential to 
impact the temperature of surface waters. However, the Services are concerned with those 
facilities stated that have the potential to cause a rise in the temperature of receiving waters. 
Without full information on where these facilities are located and whether the streams they 
discharge to have high temperatures the impact of these increased high temperatures is unknown. 
The Services recommend that these facilities be evaluated and if necessary measures taken to 
reduce temperature increases from discharges so that the facilities are in compliance with the 
current temperature standards for Washington State. This example further demonstrates the need 
for the Services to consult on NPDES permits to minimize the potential for take and adverse 
affects(sic) to listed species. 
 
102.  Response: New facilities that apply for coverage under this permit are assessed for 

potential to cause water quality problems.  Any facilities that appear to have some 
potential to cause water quality problems are required to do receiving water studies 
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or are required to obtain an individual permit.  The services are free to comment with 
concerns on any application for coverage or existing coverage under this permit. 

 
17) Page 23, Discharges to 303(d) – Listed Impaired Waterbodies – Please see previous 
comments regarding water quality standards. The Services appreciates the intended purpose of 
the requirements to minimize discharge of pollutants into streams on the 303(d) list, however, 
these discharge could have adverse impacts to listed species. 
 
103.  Response: see previous response on the water quality standards. 
 
18) Page 23, Discharges to 303(d) – Listed Impaired Waterbodies, last paragraph – the text states 
“Condition S1.B.1 of the current permit states that facilities that discharge to a waterbody listed 
pursuant to Section 303(d) of the Clean Water Act are excluded from the general permit unless it 
is not causing or contributing to the impairment of the receiving water.” How does Ecology 
determine that a discharge from a facility does not cause or contribute to the impairment of the 
receiving water? There are few pollutants that just leave a system. When a pollutant is 
discharged into a stream, the pollutant may be diluted but it is still in the system. This pollutant 
then mixes with additional pollutants as other facilities discharge into the system until a certain 
threshold is reached and the waterbody is considered impaired. All pollutants entering a system 
are contributing to the impairment of a receiving waterbody. 
 
104.  Response:  Any facility proposing to directly discharge to a water body impaired for 

temperature would be required to show they would not discharge during the critical 
period.  Any facility proposing to discharge to a water body listed for turbidity or 
sediment would be required to demonstrate they could operate with no discharge to 
surface waters.  This is a permit for control of specific point source discharges and 
cannot account for pollutants entering a waterbody from other sources. 

 
19) Page 24, Aquatic Sediment Quality, second paragraph – This paragraph states “Ecology has 
determined through a review of the discharge characteristics that this discharge has no 
reasonable potential to violate the Sediment Management Standards.” What is the basis for this 
determination? Have sediment samples been taken to see if pollutants that are discharged do not 
settle and accumulate in the sediment? 
 
105.  Response: No. The Sediment Management Standards are toxic pollutant standards 

such as organic chemicals or metals. This industry does not have these pollutants as 
process pollutants. 

 
20) Page 24 -25, IV. Comparison of Effluent Limits with the Current Permit. The first paragraph 
says that Ecology removed the daily maximum values in recognition that with only one required 
sample per quarter, the monthly average limit is appropriate. If only one sample is taken per 
quarter, then the correct effluent discharge should be a “quarterly average.” To get a monthly 
average, you would have to take monthly readings. The Service believes that only one sample 
per quarter cannot accurately show or prove that the discharges are in compliance with the 
permit. Similarly, a daily value, and it may be a maximum or average, is needed to avoid, 
minimize, or reduce potential impacts to listed salmonids. Technology is available that allows 
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continuous monitoring of many of the water quality-based criteria (temperature, pH, turbidity, 
etc.). As stated above in overall comments, the use of Newcombe and Jensen (1996) and 
Anderson et al. (1996) can show how discharges of sediment into a stream can impact salmonids. 
The Services recommend that multiple readings be taken daily during the time that facility is 
discharging. 
 
106.  Response: Agreed. One sample per quarter should be noted as quarterly average.  

Continuous monitoring is not practical for intermittent or occasional stormwater 
discharges. Ecology believes that quarterly sampling is sufficient to characterize the 
discharge from this industry. 

 
21) Page 25, IV. Comparison of Effluent Limits with the Current Permit, last paragraph. The 
Services are concerned about the effluent limit of an “oil sheen.” Oil has numerous pollutants 
that can impact listed species (mammals and fish). Depending on the flow of the discharge, a 
visible “sheen” may not be apparent. An oil sheen may be visible on slow, still, or stagnant 
waters, but not on flowing or turbulent waters. The Services recommend that a different effluent 
limit be developed that can accurately determine when oil is present so that actions to minimize 
this discharge are taken to avoid adverse impacts to listed species. 
 
107.  Response: An oil sheen may be caused by a layer of material that is only one molecule 

thick and may be caused by materials other than petroleum products. Ecology has 
tried to quantify the concentration of oil when sheen is present without success.  There 
is no water quality criteria for oil. The technology-based limits for oil and grease are 
10 and 15 mg/l as average and daily maximum and are based on the performance of 
gravity oil/water separators.  

 
Oil sheen is often a better indicator of control of petroleum drips and leaks at a 
facility than laboratory measurements. 

 
22) Page 25, Monitoring Requirements – see previous comment. The Services do not understand 
how the monitoring required in the general permit can “verify that facilities are utilizing BMPs, 
that treatment processes are functioning correctly, and that facilities are meeting the effluent 
limit” with only one sample per quarter. The last sentence states that the specified monitoring 
frequencies take into account the quantity and variability of the discharge, the treatment method, 
past compliance by the industry as a whole, significance of pollutants, and the cost of 
monitoring. The Services understand this holistic approach, but as a whole, when the Services 
have not consulted on all the water quality standards or on specific NPDES permits, there is a 
large potential for impacts to listed species. The overall justification for one sample per quarter 
based on “quantity and variability of discharge” provides justification to the Services that 
multiple daily readings are needed. Many of the pollutants found today have not been analyzed 
by the Services to determine the exposure level to listed species necessary for survival. The cost 
of monitoring has also decreased with the technology that provides continuous monitoring. 
 
108.  Response: See response 106.  
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23) Page 25, Representative Sampling – The Services do not understand how sentences such as 
“the proposed permit requires facilities to collect samples that represent the operating conditions 
at a site and the nature of discharges that occur” compare to the monitoring requirement of only 
sampling twice a month or quarterly. To get an accurate representation of operating conditions 
and how these conditions may change throughout a day, more monitoring is required.  
 
109.  Response: See response 106.  In addition to effluent sampling the permit controls 

effluent quality by requiring the permittee to conduct visual monitoring.  Ecology also 
conducts inspections at these facilities. 

 
 
24) Page 25 – 26, Representative Sampling – The sentences that read “The intent of monitoring 
for turbidity is to determine if control measures are adequate to control discharge turbidity. 
Therefore, this sampling must be conducted during a major storm event when control measures 
are most stressed,” seem to conflict with Table 1 of the general permit that states that turbidity 
samples must be 24 hours apart. This will not capture sediment releases throughout a stormwater 
discharge event. Multiple samples must be taken throughout storm events to truly understand 
how control measures are operating. In Western Washington many rain events last longer than 
one day and monitoring throughout the event must occur.  
Sand and Gravel General Permit 
1) Pages 8 and 9, Table 1 – See previous comments on effluent limits and monitoring 
requirements. 
2) Page 10, S3. Additional Discharge Limits, B Not Cause or Contribute to a Violation of 
Standards and C. Maintenance Shop Zero Discharge, #4 – See previous comment (#18 above). A 
pollutant discharged to a stream will contribute to pollutant levels in a system. 
3) Page 11, F. Use of Chemical Treatment Products – The Services have a concern with the use 
of chemicals as many chemicals have not been consulted on by the Services and may injure 
listed species. Even applying chemicals as instructed by the manufacturer may be harmful to the 
biota in streams. 
 
110.  Response: 1. See previous response. 

2. See previous response. 
3. Ecology has found that chemicals used as settling agents have a very low 

toxicity. Many of these agents are used in drinking water treatment 
plants. The permit requires facilities using settling agents to identify 
those agents, identify the level of toxicity, and requires no toxicity in the 
discharge. 

 
4) Page 12, G. Discharges to Surface Water – Additional Effluent Limits, #2 – The use of the 
term or phrase “cause a visible increase” is very subjective. Different people can interrupt this 
differently. Depending on the receiving water, if flowing or turbulent, a visible increase may not 
be observed even though a high increase in sediment discharge may occur. 
 
111.  Response: We agree the phase is subjective but the phase is intended to apply to 

turbidity which is not necessarily correlated to TSS (sediment). 
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5) Page 12, G. Discharges to Surface Water – Additional Effluent Limits, #4 – See previous 
comments on cause or contribute to a violation of water quality standards. 
 
112.  Response: See previous response. 
 
6) Page 12, G. Discharges to Surface Water – Additional Effluent Limits, #5 – The Service 
recommend that this should state that facilities should reduce their loading or concentration of 
the pollutant versus must not increase. Reducing pollutant loading is the only way to improve 
impaired waterbodies. 
 
113.  Response: Ecology has found that impairment for sediment or turbidity is typically 
caused by non-point sources such as agriculture or forestry which is not regulated by 
wastewater discharge permits.  We don’t believe regulated point sources should be made to 
try to cure impairment before a TMDL, which quantifies the sources, is completed. 
 
7) Page 14, B. Discharges to Surface Water, #1 – see previous comments on monitoring.  
 
114.  Response: See previous response. 
 
8) Page 14, B. Discharges to Surface Water, #3 – see previous comments on visual inspection or 
visible sheens. More accurate monitoring is needed to insure compliance with the permit and that 
BMPs are working appropriately. 
 
115.  Response: See previous response. 
 
9) Page 14, B. Discharges to Surface Water, #4 – this appears to conflict with the language on 
Page 6, (B), (b) on discharge to a water body with a TMDL for turbidity, etc. However, #4 is 
very similar to Page 12, (G), (4), although #4 on Page 12 includes the phrase “but without a 
completed TMDL.” 
 
116.  Response: Condition S4.B.4 requires new facilities proposing to discharge to a 

waterbody listed for turbidity or fine sediment to conduct receiving water turbidity 
monitoring. Condition S1.B.1.b. requires facilities to comply with conditions of S3.G.3 
or 5 in order to obtain coverage under this permit. Conditions S3.G.3, S3.G.4 and 
S3.G.5 are limits. 

 
10) Page 15, E Monitoring for Oil Sheen – see previous comments on visual monitoring for oil 
sheens. 
 
117.  Response: See previous response. 
 
11) Page 18, d (part of A Erosion and Sediment Control Plan) – Providing stabilization measures 
at outlets can result in habitat degradation. Conservation measures need to be incorporated into 
the stabilization methods to avoid, minimize, or reduce potential habitat degradation. In most 
circumstances, a U.S. Army Corps of Engineers permit will be needed to place fill below the 
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ordinary high water line. In these cases, the Corps is required to consult with the Services and 
conservation measures incorporated into the project will expedite the consultation process. 
 
118.  Response: Thank you for that information. 
 
12) Page 28, B How to Apply for and Maintain Permit Coverage for Portable Facilities – The 
Services’ overall concern related to the discharge of turbidity and sediment into streams and the 
potential impacts to listed species, especially to eggs and larvae, is especially pertinent with 
discussions on portable facilities. The Services emphasis the need to consult on permits related to 
portable facilities as the potential to discharge sediment into important spawning and rearing 
habitat increases. The Services recommend that measures or requirements be incorporated into 
the permits that avoid or minimize sediment discharges into stream reaches where salmonid 
spawning and rearing occurs. 
 
119.  Response: Portable facilities are required to meet the applicable conditions of the 

permit. 
 
13) Page 28 - 29, B How to Apply for and Maintain Permit Coverage for Portable Facilities, (3), 
(b) – The Services recommend that the use of native and non-invasive vegetation be used for 
stabilization or restoration actions. See previous comment (#11 of general permit) on 
stabilization methods. The use of riprap in streams results in habitat degradation for salmonids. 
 
120.  Response: Thank you for that information. This information should be conveyed to 

DNR. 
 
Thank you for the opportunity to review and provide comments on the draft Sand & Gravel 
NPDES and State Waste Discharge General Permit. If you have any questions, please contact 
me at 206/526-4740 or by email at jim.muck@noaa.gov. 
 
Literature Cited: 
Anderson, P.G., B.R. Taylor, and G.C. Balch. 1996. Quantifying the Effects of Sediment Release 

on Fish and their Habitats. Canadian Manuscript Report of Fisheries and Aquatic Sciences 
No. 2346, Department of Fisheries and Oceans, Vancouver, B.C. and Winnipeg, Manitoba, 
1996. 

Newcombe, C.P., and J.O.T. Jensen. 1996. Channel Suspended Sediment and Fisheries: A 
Synthesis for Quantitative Assessment of Risk and Impact. North American Fisheries 
Management 16: 693-727 
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Jennifer Keune, King County 
 
From: Keune, Jennifer [Jennifer.Keune@kingcounty.gov] 
Sent: Wednesday, February 24, 2010 4:49 PM 
To: Bailey, Gary (ECY) 
Cc: Fritz, Rob; Finlinson, Jason; Dhoore, Brent; Cassidy, Jon 
Subject: Comments on The Draft Sand and Gravel General Permit 
Mr. Bailey, 
 
King County Roads Maintenance Section appreciates the opportunity to comment on the draft Sand and 
Gravel General Permit currently available for review on Ecology's website. We would like Ecology to 
consider the following points before finalizing the permit: 
a.) NAICS code 212319 is listed twice under the Process Water/Mine Dewatering section of Table 1. As 
written, it is confusing. Was Ecology's intention only to list that code once in that section? 
 
121.  Response: Yes. One has been removed. 
 
b.) During the information session conducted by Ecology on February 22, 2010, the intent of S4.A.2 was 
discussed. It was stated that personal vehicles, and those that are visiting the permitted facility but are not 
part of the onsite operations, are not subject to this requirement. We would like to see the permit 
language reflect that clarification. 
 
122.  Response: The language has been changed. 
 
c.) We would like to see the permit language in S4.D.1 clarify the types of stockpiles that are included in 
this requirement. Specifically, does this refer to materials contained in stockpiles that are generated via 
mining operations on site, or do stockpiles containing materials brought to the site from another facility 
meet this permit condition? 
 
123.  Response: This permit condition applies to all stockpiles. 
 
d.) S4.H requires that all parameters other than those listed be analyzed by a certified/accredited 
laboratory. It is our understanding that the accuracy of readily-available field test kits is sufficient to meet 
the needs of this permit for Nitrate + Nitrite as required in Table 1. We believe Nitrate + Nitrite should be 
added to the list of parameters that do not require laboratory analysis. 
 
124.  Response: Field kits are not acceptable for monitoring nitrate+nitrite in an NPDES 

permit. The analysis must be conducted by an accredited lab using methods from 40 
CFR Part 136.  This monitoring requirement is only for facilities that use blasting to 
loosen material. 

 
e.) S6.F requires all spills to be reported according to the requirements of S6.E. We would like to see this 
permit clarify what Ecology considers a qualifying spill. For example, is it Ecology's intent that de minimus 
spills that are quickly cleaned up be reported to the Sand and Gravel Permit Manager? Does notification 
to the appropriate Ecology Regional Office Spill Response Coordinator (ERTS program) satisfy the 
notification requirement found in this section? 
 
125.  Response: Ecology believes all spills must be reported. 
 
f.) S7.A references "solid waste, including material from cleaning catch basins". There is no general 
consensus that material removed from catch basins qualifies as solid waste. However, the current 
wording in the draft permit suggests that materials removed from catch basins are considered solid waste. 
This has the potential to set precedent in other regulatory documents and interpretations, which is beyond 
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the purview of the Sand and Gravel Permit. The classification of catch basin materials should and will be 
addressed by Ecology and stakeholders when WAC 173-350 is opened up for revision later this year. We 
believe that the reference to catch basin material should be removed from this section entirely. When the 
proper determination for catch basin materials is reached it will be reflected in the revised WAC 173- 350 
and will still apply to Sand and Gravel Permit holders through S7.C. 
 
126.  Response: Ecology doesn’t believe this permit creates any precedent for the solid 
waste program. Until defined elsewhere, Ecology believes material taken from a catch 
basin should be treated as a solid waste.  
 
Thank you for your consideration of the comments listed above. 
 
Jennifer (Rilling) Keune 
Environmental Scientist 
Roads Maintenance Section 
----------------------------------------- 
Road Services Division 
King County Department of Transportation 
Phone (206) 205-3703 
Cell (206) 793-3999 
Fax (206) 296-8198 
**New E-mail**: Jennifer.Keune@kingcounty.gov 
 
 
 
 

Ryan K. Gardner, Environmental Law Clinic, Spokane 
Riverkeeper 
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127.  Response: The objective of monitoring is to assure that pollutant control measures are 

being implemented.  Ecology believes that quarterly monitoring is sufficient for this 
industry. 
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128.  Response: As noted in the fact sheet, the current permit required all Permittees 

discharging to surface waters to conduct a receiving water study. Based on the results 
of that study, Ecology believes that we can determine from applications from new 
facilities the risk of water quality impacts from those applicants. Those facilities 
deemed at risk will be required to conduct receiving water studies.  Please note that 
general condition G15 allows Ecology to require additional monitoring by 
administrative order. 
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129.  Response: Wastewater discharge permits rely on voluntary compliance and 
enforcement to assure compliance. An operator that wanted to game the system could 
declare a site inactive, get an inspection, then operate the site as an active facility. 
When Ecology discovers a site is active after declaring it inactive, that site is subject to 
enforcement. We think this process is sufficient without penalizing owners of inactive 
sites from unnecessary sampling. 

 

 

 
 
130.  Response: Spill training is very specific to the facility, the materials kept on site 

and the quantity of materials on site. Ecology inspectors review the spill training 
plans during the site inspections and require that the plan, including training, is 
appropriate for the facility. 
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131.  Response: See response number 37. 
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132.  Response: Comment noted. Permits are written to direct the actions of 

regulated facilities. As noted, failure to report causes the facility to be a higher 
priority for inspection. 

 

 
 
133.  Response: Fact sheet language is intended to be informative of the decisions 

Ecology made on the permit. Fact sheet language does not impose 
requirements on Permittees. The frequency of cleaning is site specific as noted 
by comment from Melino (#3)  .  

 

 
 
134.  Response: The fact sheet sentence is changed to “must” to avoid confusion. The 

permit requires any permittee considering process change to reapply for 
coverage. 
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135.  Response: The TSS limit in the draft was carried over from the current 

permit. See response number 12. 
 

 
 
136.  Response: Compliance schedules are only issued as a part of an enforcement 

action for non-compliance with the permit conditions or if the permit imposes 
conditions that are not immediately obtainable.  It’s not applicable in this 
permit. Ecology has never solicited public input on enforcement actions, 
however, all enforcement actions are available to the public on Ecology’s web 
site.  Anyone who believes Ecology is not diligent in enforcement for surface 
water discharges may bring suit against a facility under the citizen’s suit 
provisions of the Clean Water Act.  

 

 
 
137.  Response: The permit has been changed to incorporate a process for public 

review of the SMP. Ecology does not monitor requests but can enforce for 
failure to provide. 
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Forest Lane, Lakeside Industries 
February 24, 2010 
VIA EMAIL 
Attn: Gary Bailey 
Department of Ecology 
Water Quality Program 
P.O. Box 47600 
Olympia, WA 98506-7600 
RE: Comments on Draft Sand and Gravel General NPDES Permit 
Dear Mr. Bailey: 
This letter presents Lakeside Industries, Inc. comments on the Draft Sand and Gravel General NPDES 
Permit (hereafter, Draft Permit) proposed for public review and comment on January 20, 2010. Lakeside 
has 26 sites covered under the Permit, 15 of which are Hot Mix Asphalt Plants, accounting for 4% of the 
permitted facilities. 
 
As a measure of our experience and standing on this issue, Lakeside has participated as an industrial 
stakeholder in each Permit renewal process since issuance. Historically, each renewal period 
demonstrated the consensus that over time we have collectively built a very good permit, one that has 
served our industry well, protected the environment and water quality, and has been used as a model for 
other general permit elements. 
 
Once again, we appreciate Ecology for inviting stakeholders to provide input. However, we were 
disappointed in the process and the end result which added many changes and increased the complexity of 
the Draft Permit. During the process Ecology indicated they were going to re-write many Best 
Management Practices (BMPs) from the Stormwater Management Manual (SWMM) and would make 
some of them “mandatory.” There appeared be two factions amongst Ecology inspectors having an 
influence on this new approach: 
• The Prescriptive Group (BMPs must be precise and prescriptive for the sake of the inspector backing up 
deficiencies); and 
• The SWMM Group (the SWMM does a good job of defining applicable BMPs and provides options to 
develop the best ones for a particular site). 
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In the end, the selection of source control BMPs followed neither the SWMM model nor the Prescriptive 
model. 
 
We conclude the BMP wording in the Draft Permit is a blending of the two models. This can be seen in 
Section S5.C.5.c of the Draft Permit. The first paragraph provides flexibility for the prescriptive BMPs 
that follow, some of which are not consistent with the SWMM. 
 
We are convinced that the new approach is not an improvement to the 2005 permit and undermines our 
past efforts. We expect many operators to be more confused in their BMP selection process. The writers 
certainly didn’t have Governor Gregoire’s Executive Order 06-02 in mind when they wrote the draft. The 
order says, in part: 
Citizens and businesses deserve state agencies that will be innovative and creative in simplifying their procedures 
for permits, licenses, regulatory compliance and all other business operations . 
Businesses should expect state agencies to provide: 
• Clear rules and regulations; 
• Consistent, high-quality, problem-solving service; 
• Timely responses; 
• User-friendly processes; and… 
Citizens need results that protect the public health and safety and do not compromise environmental quality” 
[emphasis added] There are many places in the permit that violate the clear “plain writing” fundamentals 
this state has become known for. For example, Section S5.C.5.c as referenced above states: 
“The SWPPP must include source control BMPs as necessary to achieve AKART and compliance with the 
stormwater discharge limits in S2 and S3. Ecology has determined the following BMPs will be appropriate for most 
facilities covered under this permit. The Permittee may omit individual BMPs if site conditions render the BMP 
unnecessary, infeasible, or the Permittee provides alternative and equally effective BMPs. The Permittee must note 
the rationale for omission or substitution in the SWPPP. The Permittee must:” 
Which will result in more compliance? A permit that contains logically organized, clear, plain language 
with requirements and conditions technically supported and tied to water quality or a permit that contains 
poorly organized, confusing, and contradictory language with a prescriptive list of must-do items that 
have little if any connection to improvement of stormwater quality. We suggest compliance with a well 
written permit will lead to protection of water quality, whereas compliance with a poorly written permit 
may or may not protect water quality. 
 
Lakeside looks forward to working with Ecology in our mutual pursuit of water quality protection. In 
light of that, we believe this permit is not ready for issue. 
The appendix to this letter contains our detailed comments. If you have any questions or need 
additional information, please call me at (425) 313-2656 or e-mail me at 
forestl@lakesideind.com. 
Sincerely, 
Forest Lane 
Environmental Program 

Enclosure 
 
 

Appendix: Lakeside Industries Specific Comments on DRAFT Sand & Gravel NPDES Permit 2010 
SECIFIC COMMENTS 
S1. Permit Coverage 
Comment 1 
S1.A.1 Coverage Under This Permit and (by reference) Appendix A ‐SIC and NAICS Number and 
Descriptions for Facilities Covered Under This Permit ‐‐ The parenthetical note on page 5 refers the 
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reader to “...see Appendix A for a more complete description of activities covered.” However, the 
appendix information is neither complete nor helpful. 
Discussion‐‐ Appendix A contains the same table from page 5, with the titles of the SIC and NAICS added 
to the two columns. This is followed by some references to the government web sites regarding the 
NAICS codes. The remainder of the “more complete description” on pages 42‐44 of Appendix A is a 
verbatim repetition from the old permit with a more detailed description of the old SIC Codes. It would 
be less confusing if the SIC/NAICS translation table was included in only one place, either S1 at page five 
or in Appendix A. We are not sure it’s helpful to include so much detail on the outdated SIC codes 
without corresponding detail on the NAICS. 

 
138.  Response: Table 1 is for quick reference. Appendix A is changed to include 

detail on the NAICS classification and CFR classification. 
 

Comment 2 
S1.A.1 Coverage Under This Permit and (by reference) Appendix A ‐SIC and NAICS Number and 
Descriptions for Facilities Covered Under This Permit ‐‐ There is no technical basis or explanation as 
to why Asphalt Recycle has been included under the NAICS category along with Crushed and Broken 
Stone Mining and Quarrying. 
Discussion ‐‐ The point of confusion centers on the placement of recycled asphalt into NAICS 212319 
instead of including it in the 2951/324121 codes where it belongs. Recycled Asphalt Pavement (RAP) is 
not quarried or mined. There is no crushing or breaking of stone. Although the initial step for recycling 
pavement involve some crushing, special crusher designs are used so as not to break the rocks, but only 
break the asphalt bonds between the rocks. Accordingly, less dust is produced than the crushing of 
rocks. Furthermore, it doesn’t fit the definition of beneficiation from the NAICS reference (which “is the 
process whereby the extracted material is reduced to particles which can be separated into mineral and 
waste, the former suitable for further processing or direct use”). Unlike crushed and recycled Portland 
Cement Concrete, the crushed RAP is simply added back into the normal heated mixing zone at the 
asphalt plant where the asphalt cement melts and the RAP is naturally incorporated into the new 
pavement. The full process is described at Attachment 1. 
 

Placing RAP into NAICS code 212319 (Crushed and Broken Stone, not elsewhere classified) adds 
confusion and raises further questions. If crushing is the key to this classification, how does one 
know that the recycled asphalt was not manufactured from crushed granite or crushed limestone? 
Shouldn’t crushed pavement which was made from granite or limestone be coded as 212312 or 
212313 respectively? 

We have also considered the possibility that RAP was placed in NAICS 212319 because this code also 
includes mining of Bituminous Limestone and Bituminous Sandstone. These are natural sedimentary 
rock formations which have been impregnated with natural deposit of bituminous oil, or Bitumen. The 
material is mined in quarries and the bitumen is recovered by various processes which are described as 
a “coking process” or a “refractory‐lined oven” process, more akin to a crude oil refining process. This 
would indicate that the Bitumen still contains some of the lighter ends of the oil spectrum (see 
attachment 2, Paper 23: Bituminous Sandstone…of Utah). Therefore the handling of this material 
belongs in the Petroleum Refining NAICS code, 324110 and would require different, more intense BMPs. 
In contrast, the asphalt cement used for pavements is the stable, heavy material left at the bottom of 
the fractionating tower at the crude oil refinery. It is different than the Bitumen described above. The 
better approach would be to simply consider RAP as part of the asphalt pavement manufacturing 
process (2951 and 324121). Why does Ecology want to create a new sub‐category of 212319? Is there 
some technical basis for doing this? Is Ecology suggesting that use of RAP should require different 
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effluent limits, monitoring frequency, or BMPs than hot‐mix pavement? We are unable to find any 
reference or explanation in the permit or fact sheet as to why Ecology considers RAP to be in a different 
SIC/NAICS category than hot‐mix asphalt plants. 
The hot‐mix asphalt industry has always considered the use of RAP to be included in the standard 2951 
SIC. We have been crushing and adding RAP in our hot‐mix process in 7 of our 15 asphalt plants, some 
for 20 years or more. Consequently we have been monitoring stormwater from RAP piles since the 
permit started. For all practical purposed, RAP has been included in the Sand & Gravel permit under SIC 
2951 since the first permit in 1994. There has been plenty of “full disclosure”: correspondence and 
discussions with DOE on the subject of RAP for many years. 
 
We are aware of the Department’s recent anecdotal “documentation” (a photograph of a small pile of 
crushed pavement with oil sheen adjacent). However, this “circumstantial association” does not show a 
casual relationship. Oil sheen cannot arise from the RAP. Oil doesn’t “come out” of old pavements, new 
pavements, uncrushed RAP, crushed RAP, or even from fresh hot‐mix before it’s laid down. If it did, we 
would see oil sheen on every stormwater pond adjacent to every asphalt concrete paved road. We have 
personally demonstrated to several DOE water quality inspectors that fresh, hot asphalt concrete does 
not give off any oil sheen when dropped in a glass of water. With all our years of experience with 
processing and recycling RAP, Lakeside can decisively affirm that piles of asphalt pavement, either 
crushed or uncrushed, are not contributors to oil sheen or any other water quality problem. If Ecology 
has some specific evidence or technical basis (beyond this photograph) as to how the processing and 
recycle of RAP may contribute to the degradation of water quality, it seems appropriate that they would 
produce it. Furthermore, we question why 15 years into the Sand and Gravel permit there is a sudden 
concern. 
We have considered the possibility that Ecology was concerned about sites that only crush and store 
RAP without recycling back into a hot‐mix. These sites may sell the crushed RAP as a road base or 
lowdust driveway surface. The crushed product could be thought of as many small pieces of pavement, 
each one as stable at the original road pavement. No new or different processes are introduced. Thus 
we feel that the 2951/324121 codes would cover this use as well. 
 

By the way, the USEPA and local Clean Air Agencies consider SIC Code 2951 and NAICS 234121 
to be inclusive of RAP. We found many other indications that RAP has always been considered part 
of the 2951/324121 category. For example, the Fact Sheet for the New Jerseys NPDES permit for 
the hot‐mix industry includes RAP in its description of the activities of the 2951/324121 industry  

 
139.  Response: Recycled asphalt is placed in SIC/NAICS codes 2951/324121 as 

recommended. 
 
Comment 3 
Sites that handle RAP are already under the jurisdiction of Ecology. They are covered under the 
registration/permit program in Chapter 173‐350 WAC: Solid Waste Handling Standards. Not only does 
this chapter consider RAP to be inert waste (173‐350‐990 WAC), but it also conditionally exempts 
recyclers of solid waste (including RAP) from the requirement to obtain a solid waste handling permit 
(173‐350‐210 WAC). An annual inspection is required both for the permit and the exemption. The 
conditions for this exemption (173‐350‐040) include: 
(1) Design, construct, operate, and close all facilities in a manner that does not pose a threat to human health or 
the environment; 
(2) Comply with chapter 90.48 RCW, Water pollution control and implementing regulations, including Chapter 
173‐200 WAC, Water quality standards for ground waters of the state of Washington; 
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Would this not provide enough coverage by means of city or county inspections? 
 

140.  Response:  Ecology believes that the draft permit contains the requirements to meet 
(2) above. 

 
S2. Effluent Limits 
Comment 4 
S2, Table 1 Effluent Limits, Benchmarks and Monitoring Requirements ‐‐ The same NAICS code 
issue discussed in comment 2, creates confusion for permittee in NAICS 212319. It’s listed twice, 
presumable once for crushed and broken stone and once for pavement recycle? The effluent limits and 
monitoring requirements are different. Which one is which?  
 
141.  Response: Table 1 is corrected and the part of the table on page 9 has been renamed 

to Table 2 to make it clear that Table 2 applies to Type 2 and Type 3 stormwater 
requirements and monitoring. SIC codes 1429 and 1499 were both given the NAICS 
code 212319. 

 
Discussion‐‐ On the right side of the table 212319 (twice) and 324121 are all listed in the same 

box and therefore appear to have the same monitoring/effluent limits (although I don’t believe 
they should, see Comment 7, below). However the table could be simplified by leaving 212319 as 
crushed and broken stone alone and simply define 324121 to include RAP. There is no documented 
reason for RAP to have any different monitoring or effluent limits than 2951/234121. Even when it 
is still hot, hot‐mix asphalt does not “leak oil” or give off a sheen in water. This has been 
demonstrated on numerous occasions, including several times to Ecology Department inspectors. 

 
 

Comment 5 
S2, Table 1 Effluent Limits, Benchmarks and Monitoring Requirements ‐‐ On the left side of Table 1, 
Process water: There is no 327999 listed. 

Discussion‐‐ Like the recycled asphalt, it would make no difference in limits or monitoring 
frequency with process water, but it would make a difference on the right side of the table with 
stormwater. And why is 212399 (pumice, perlite, vermiculite, and diatomaceous earth) listed on 
the bottom stormwater block with 327999? Were there problems last permit cycle that justify this? 

 
142.  Response: NAICS code 327999 (All Other Miscellaneous Nonmetallic Mineral 

Product Manufacturing) to include concrete recycling is placed in Table 1.  In regards 
to NAICS code 212399, Ecology believes there is some potential for turbidity from this 
category. 

 
Comment 6 
S2, Table 1 Effluent Limits, Benchmarks and Monitoring Requirements ‐‐Table 1, right side: The 
quarterly monitoring for Nitrate/Nitrite should be lined up with 212319 Crushed and Broken Stone 
exclusively. 

Discussion‐‐ Nitrate/Nitrite is an issue only where nitrogen based explosives are used in quarries 
to process aggregates. The nitrogen issue is associated with use of explosives in hard rock mining 
and quarrying. In parts of the country where there are no extensive sand and gravel deposits 
(anywhere south of farthest advance of the last continental glacier) it is standard practice to 
produce Construction Sand and Gravel from quarried stone. Perhaps this is why the National 
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NPDES Multi‐sector Permit lists Nitrate/Nitrite monitoring to a benchmark in the Non‐Metallic 
Mineral Mining Sector. However, in Washington, with the abundant resources of glacially 
deposited sand and gravel, explosive are mostly only used for the 1422/212312, 1423/212313, 
1429/212319 codes. To prevent unnecessary monitoring, while still following the example of the 
National Permit, we would recommend that an asterisk or footnote be added Nitrate/Nitrite 
column heading that says “applies only to site that employ blasting during the quarter.” This is 
exactly how the first Sand and Gravel permit handled the issue (see Attachment 3). Furthermore on 
page 13 of the Fact Sheet for the 1999 Sand and Gravel General Permit, it states that “data from 
this monitoring indicate that Nitrates are not found at levels of concern and therefore the 
proposed permit will not require monitoring for nitrates.” (Attachment 4) 

 
143.  Response: The permit has been changed to require N monitoring only when blasting 

occurs.  
 

Comment 7 
S2, Table 1 Effluent Limits, Benchmarks and Monitoring Requirements ‐‐Table 1, left and right side: 
In the “Discharge Flow” columns, the reference to “See… S4.B6”: 
There is no paragraph S4.B.6. in the permit. 

Some monitoring frequencies are listed as “Monthly” and some are listed as “One/Month. If 
these mean the same thing, they should be listed consistently. 

 
144.  Response: The reference to S4.B.6 is deleted. 

 
S3 Additional Discharge Limits 
Comment 8 
S3.E.1 Water Management. The wording of this paragraph can be interpreted several ways. 
 

Discussion— The paragraph seem to imply that all ditches and channels “must be designed…” 
This appears to preclude the use of a natural ditch or channel that pre‐existed in a Type 1 or Type 2 
Stormwater area. Recommend the Department go back to wording in current permit S7.H: “Any 
ditch, channel, or other Best Management Practices (BMPs) used for routing water shall be 
designed, constructed, and maintained to contain all flows except…” 

 
145.  Response: The suggested wording seems to have the same problem but is changed as 

suggested.  
 

Comment 9 
S3.E.6 Water Management. This requirement is repeated word for word in S3.J. 
Discussion—To avoid repetition, remove S 3.E.6 or S3.J. 
 

146.  Response:Condition S3.J. is removed from the permit. 
 

S4 Monitoring Requirements 
Comment 10 
S4.A.1 and S4.A.2 Monitoring Requirements –A. All Discharges—Why are these inspection 
requirements located in the Monitoring Requirements section? 
 



August 4, 2010 

67 
 

Discussion ‐‐In the context of this permit, monitoring is used to refer to sampling the discharge 
at the point of discharge, not to inspections. Inspection requirements belong in the Site 
Management Plan or the SWPPP. This paragraph should be removed from this place in S4 and 
included into the stormwater wet and dry inspection section S4.F.(see further recommendation in 
comment 15). 

 
147.  Response: Conditions S4.A.1 and 2 are moved as recommended. 

 
Comment 11 
S4.A.1 Monitoring Requirements –A. All Discharges—Having a General Permit that covers such a 
variety of industries and such variability in site size, slope and facility design makes it difficult to justify 
such a prescriptive requirement for Oil/Water Separators (O/W Separators) such as this. 
 

Discussion‐‐ This requirement to inspect twice monthly (wet) and once monthly (dry) makes 
several irresponsible assumptions: all sites and industries covered by this permit will have similar 
potential for pollution and similar designs for their stormwater conveyance and treatment. The 
prescribed frequency may be unnecessarily burdensome in some cases and inadequate in others. 
The frequency of inspection and maintenance will depend on the size of the drainage area served 
by the O/W separator, the activities being conducted in the drainage area, the season of the year, 
unusual weather extremes and the climate (annual hydrograph) of the geographic area. We 
recommend this requirement be written so that inspection frequency is “…consistent with the 
appropriate Stormwater Maintenance Manual , other equivalent guidance, or other technical 
basis.” It is better to allow the permittee to design and defend the inspection and maintenance 
schedule for each O/W separator in the Site Management Plan (SMP). Overly prescriptive rules 
create “ paperwork drills” and resentment 

 
148.  Response: The inspection frequency is made to be consistent with the stormwater 

manuals. 
 

Comment 12 
S4.A.2 Monitoring Requirements –A. All Discharges. “Permittee must inspect all equipment and 
vehicles weekly….” This is an overreaching and prescriptive requirement which has only a tenuous and 
indirect connection with discharging unpolluted stormwater. 
 

Discussion‐‐ This reaches beyond the purpose, goal, and jurisdiction of the NPDES permit and 
creates unnecessary inspections and paperwork. This is a stormwater permit, not a vehicle 
maintenance permit. When a permit such as this gets too prescriptive, as in S4.A. (as well as in 
most of the Source Control BMP’s listed in S5.C.5.c.1‐13), it’s easy for the permittee to get so 
wrapped up in the minutia of the List that he loses sight of the permit goal—protect water quality. 
Every time the permit calls for a specific management practice on a certain vehicle, or a certain 
piece of equipment, the permit is weakened and its ability to protect and regulate is compromised. 
For example, by saying all equipment and vehicles “must be inspected weekly…” (S4.A.2.) is the 
permittee authorized to ignore all trailers and liquid storage tanks? We have generally found it 
better for the maintenance personnel to be responsible for taking care of vehicle inspection 
frequency and maintenance. That, in turn, results in best environmental results. Recommend that 
S4.A.2 be removed from the permit 
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149.  Response: Ecology believes specifying the minimum visual inspection frequency has 
a direct connection with preventing stormwater contamination.  Trailers and storage 
tanks are addressed elsewhere in this permit. 

 
 

Comment 13 
S4.B.1 and S4.C.1 The permit has made a significant change from the previous version by calling for 
monitoring of all discharges of Type 2 stormwater for to both surface and groundwater. Where did 
this come from and why? 
 

Discussion: The only mention of the change in the fact sheet is on page 11 where it states, 
“Some facilities may need to treat the stormwater to meet turbidity limits.” Where is the 
explanation? Where is the technical basis? Furthermore if one looks at S2 table 1, in the “Type” 
Column, one will see that the requirement to test Type 2 stormwater is included in every NAICS 
code and every monitoring parameter. The permit requires goes much further than the meager 
warning about turbidity in the Fact Sheet—now Type 2 water must be monitored for pH, oil sheen, 
Nitrates. Type 2 water is stormwater that had not contacted industrial processes. Recommend this 
be removed as a requirement with no recognizable gain in water quality. 

 
150.  Response: Ecology inspectors have observed turbidity and sheen in Type 2 (subtype 

1 and 2) stormwater periodically. The sampling requirement is changed to only apply 
when there are earth moving activities or when the exposed soil can contribute 
turbidity to surface waters. These situations, which must be identified in the Erosion 
and Sediment Control Plan, have a high potential to contaminate stormwater. 
Monitoring for oil sheen when equipment is operating is already required. Assuring 
that discharge limits for turbidity are met during these activities can only be 
confirmed by discharge monitoring.  In addition, the definition of type 2 is changed to 
exclude subcategory 3 (runoff routed by an unlined ditch). If monitoring of Type 2 
stormwater is found to be unnecessary for pollutant control it will be removed in the 
next permit. 

 
Comment 14 

S4.D. Stormwater monitoring at inactive sites. Confusing sentence. Consider revising. 
 
Response: S4.D is rewritten for clarity. 
 

Comment 15 
S4.F. Stormwater Inspections—This section belongs in its own separate “S” section, or possibly in S5. 
Site Management Plan. (including S4.A. from Comment 9). 

Discussion—These inspections generally deal with the overall design and management of the 
site and associated BMPs. In the context of this permit, monitoring should be limited to the specific 
meaning, namely sampling water. We consider them misplaced in S4 where they could be 
overlooked. 

 
151.  Response: See response 147. 

 
Comment 16 
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S4.H. Lab accreditation. Turbidity has been removed from list of monitoring parameters which are 
exempt from laboratory accreditation.. Was this an oversight? 

Discussion‐‐ If Ecology intended to require accreditation for turbidity, they neglected to give any 
explanation or technical basis. There is guidance in Chapter 173‐26‐90(5) WAC where turbidity is 
included in a list of parameter that “need not be accredited.” Additionally, the Industrial 
Stormwater General Permit also exempts turbidity. 

 
152.  Response: Turbidity is exempted from the requirement for lab accreditation. 

 
S5. Site Management Plan 

Comment 17 
S5.C.5.c. Source Control BMPs. – Where did the notion come that a more prescriptive list of 

BMP’s was needed? Was the present version of the permit creating a lot of deficiencies? Was it a 
lack of understanding? Were there a lot more deficiencies than previously? Is there some reason to 
believe the current conditions and BMP’s were ineffective? Also, there is no technical basis to 
isolate paving equipment from any other type of equipment. Nothing in the Fact Sheet indicates 
that. 

 
153.  Response: Ecology inspectors have discovered that some operators, especially those 

with small facilities, were unsure of specific BMPs required for their facilities.  Ecology 
inspectors have determined that paving equipment, if not properly cared for, may 
cause discharge of pollutants such as release agents or cleaning agents. 

 
Comment 18 
S5.C.5.f. Toxic Materials – The title “Toxic Materials” is misleading. 
Discussion—Not all of the listed materials are toxic. Recommend changing the text to “Materials of 
Concern.” 

 
Response: The heading is changed. 
 

S8 Accessory Uses of Site 
Comment 19 
S8 Accessory Uses of Site – Wrong wording and misleading. 

Discussion— An accessory use is related to primary use. For example, an accessory use to a sand 
and gravel operation would be a HMA plant, a Concrete Batch Plant, a maintenance shop, etc. The 
intention seems to be to prevent NON‐accessory uses, or unrelated uses, to the site. This is a 
land‐use decision regulated and pemitted by local governments. Recommend changing the text to 
say “All uses of the site must have the appropriate permit. The Sand & Gravel General Permit does 
not cover discharges from unrelated or non‐accessory uses.” 

 
154.  Response: This section is changed. 
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Rob Johnson, Cadman, Inc. 
 

 
 

 
 
155.  Response: Some changes have been made to be consistent with the Stormwater 

Management Manual.  General Permits are crafted to the specific industrial 
practices and pollutants. For that reason, they will have differences. 
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156.  Response: This permit does not supersede any more restrictive requirements 

placed on the facility by another permitting agency. 
 

 
157.  Response: Ecology believes the permit more clearly defines the requirements, 

especially for the smaller producers. 
 

 
158.  Response: See response number 62. 
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159.  Response: The requirement for a separate treatment is removed. 
 

 
 

160.  Response: The suggested wording is accepted. 

 
 
 

Jana McDonald, PE, CPM Development Corp. 
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161.  Response: Ecology is unsure what data is necessary. The discharge monitoring 

data and inspection reports clearly show that this industry generates pollutants 
that go to State’s waters. 

 
 
162.  Response: Ecology agrees that there will be some increased cost for additional 

monitoring, however, we believe these are minimal. 

 
 
163. Response: Comment noted. 
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164. Response: See response 153. 

 
165. Response: As others have pointed out in this document, the monitoring 

requirements (performance demonstration) of this permit are minimal and 
generally do not include monitoring of discharges to ground water.  In the 
absence of frequent effluent monitoring, Ecology relies on demonstrated source 
control (BMPs). 

 
166. Response: Ecology is unable to find where the draft permit restricts the 

industry to seek innovative or new technologies.  The permit allows exception to 
specific BMPs if they are not applicable and does not prohibit new source 
control measures. 

 

 
167. Response: See response 143. 
 

 
168 Response: See response number 150. 
 

 
169. Response: See response number 74. 
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170. Response: See response number 75. 
 

 
171. Response: See response number 57. 
 

 
172 Response: See response above.  
 

 
173. Response: See response number 59. 
 

 
174.  Response: See response number 60,    
 

 
 
175. Response: See response number 62. 
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176. Response: See response number 63. 
 

 
 
177. Response: See response number 77. 
 

 
 
178. Response: See response number 66. 
 
 

 
 
179. Response: See response number 68. 
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Bruce T. Chattin, Washington Aggregates and Concrete 
Association 

 
Gary, 
Thanks very much for this opportunity to have worked with you and Scott during the renewal stakeholder period for 
the General Permit.  Each renewal period continues to demonstrate the consensus that over time we have 
collectively built a very good permit, one that has served our industry well, protected the environment and water 
quality and has been used as a model for other general permit elements.   
 
As we entered into this process, it was indicated by Bill Moore and Ted Sturdevant and reinforced at our initial 
meeting that Ecology’s directive for this renewal effort was “minimal changes and to streamline the permit”.  I 
think you’ll see through the many comments of our industry members it would appear we may not have 
accomplished either.  Not due to lack of effort, but rather I think is more symptomatic of the way the stakeholder 
process and renewal process takes place.  As you know, we were extensively and actively engaged throughout the 
discussion process.  Once these discussions concluded, the process goes internal to Ecology.  Consequently, we are 
not aware of what, if any changes may take place until the draft language is produced and we begin the public 
comment period. 
 
My comments are going to be very specific to what I believe has contributed to the lack of agreement in the permit 
as drafted as a result of the internal Ecology process.  I would submit as we identified and fought against in our 
general discussions, Ecology allowed the self interests of one inspector to dominate the changes, regardless of the 
clarity and cogent arguments we made to refute emotional input.    The purpose of our collective comments is to 
identify and reconcile the changes we see, versus the discussions we had, and the outcome is clearly identified to a 
single source.  I would suggest this does not serve Ecology or the stakeholders of this permit renewal process well. 
 
We continually objected to the changes based on the input of some inspectors.  I believe we very successfully 
pointed out where the inspector did not fully understand the original intent of the permit, identified where the 
necessary permit tools and language were to address their concerns, identified permit elements that provided 
inspectors the tools to implement the permit as designed, and provided the clarity of the role of an inspector to 
address BMP’s or mitigations that may not be effective as required.  Unfortunately, at least one of the inspection 
team felt it their obligation to be able to include specific prescriptive elements in the general permit to provide 
“leverage” in their inspection efforts.   We pointed out numerous instances where the permit already addressed  
these concerns, provided the language that BMP’s need to be effective and encouraged them to become more 
familiar with the content and intent of the permit rather creating a personal checklist. 
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We believed we had successfully made the argument that “mandatory” now referred to as “prescriptive” BMP’s 
were not acceptable.  We see this concept has been reintroduced into the draft and based on the continuity of the 
previous discussions the source is readily identifiable. 
180. Response: The conditions in the draft permit were subject to considerable internal 

debate and discussions with the industry. We believe the draft is an effective , 
protective and fair permit. 

 
 
The General permit was originally and intentionally and specifically designed to be a performance based BMP 
permit.  It recognizes the variety and site specific changes throughout our industry as well as the significant resource 
differences of larger and small producers.  The general permit has always been built on the effectiveness of the 
BMP’s implemented. If the BMP’s are not effective, than changes (implemented by an inspector as Scott so 
effectively does) would be required to improve the conditions.  The incorporation of prescriptive BMP’s undermines 
this very historic concept, makes it more difficult for operators to be able to economically manage their onsite 
discharges and simply provided this inspector a checklist of what they thought was necessary in order to do their 
job.  Rubbish. 
Now, such an element will give inspectors the ability to say that BMP’s must be carried out in a very prescriptive 
way and if not done accordingly, an operator may be in conflict with how each inspector may interpret prescriptive 
measures. 
181. Response: Ecology believes small operators will appreciate knowing what Ecology 

expects to see when we go on site. 
 
To underscore the practical and economic effects of this new element, David Freels of Godbey Redi Mix testified to 
the impacts these new measures will have on his business and indicated as result his ability to fund prescriptive 
measures as outlined may impact his ability to stay in business.  Their company located in a very small and rural 
area in Eastern. WA.  The direct cost of implementing prescriptive measures instantly impacts his bottom line.  This 
is exactly the flexibility that performance based and BMPs were the backbone of this permit from the very 
beginning.  David also commented that the permit still does not recognizes the differences in conditions in Eastern 
versus Western Washington and the prescriptive measures make this even more difficult.  The permit has never 
really done a good job in this area. 
182. Response: The BMPs specified in this permit are the minimum BMPs that Ecology has 

always expected to see in practice. Mr. Freals comments and responses are given 
below. 

 
There are basic elements where BMP’s on the “prescriptive list” make sense.  In other areas such as wheel wash and 
track out, they are completely subjective to the visual observation of an inspector. We also collectively addressed the 
use of wheel washes as a BMP and the frequency of discharging those waters.  CalPortland was the only resource to 
provide actual data regarding the makeup of these discharges (copies provided to Ecology) and there were minimal 
if any areas of concern.  We also indicated that if not properly written, the discharge of these waters would be 
extremely expensive (upwards of $100,000 in some cases to treat and dispose of).   We now have a permit element 
where operators have already implemented a high level of BMP to deal with “track out” in use of wheel washes that 
will make this very effective and voluntary BMP more expensive to implement. 
183. Response: The issues of wheel wash and track out have been addressed. 
 
Other areas of considerable concern: 
S4.A.1:  Inspection of oil water separators:  A specific inspector concern.  If the systems are not effective as 
required, the inspector can require the system be improved and brought to an effective condition.   
184. Response: The frequency of oil/water inspections has been addressed. 
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S4.A.2  Vehicle inspections:  A specific inspector concern.  This has been historically addressed by the permit.  
Vehicles are already inspected in pre-shift and pre-operational inspections usually on a daily basis, so the additional 
prescriptive measure is unnecessary. 
185. Response: The permit defines our minimum expectation. We know a conscientious 

facility will exceed these minimum requirements. 
 
S5.C5.c6:  Soap cleaning.  A specific inspector concern.  Again, this is already addressed and allowable as a 
discharge to ground and sampled as process water as well as being a tangent BMP to reduce track out.  
186. Response: See response number 62. 
 
S5.C5.c7:  Work areas where precast or Ecology blocks are manufactured and or stored.  A specific inspector 
concern.  These processes have been contemplated since day one of the permit as this activity is a profound BMP of 
the reuse and recycling of return concrete.  These activities are typically conducted in areas that are already 
identified on a site plan and addressed as process water activities areas and the waters associated with these 
activities are classified accordingly, treated or collected prior to discharge.  As written, this would require 7 day 
storage of materials in a covered area, which is not practical.  In discussing this with Scott at the hearing, this was 
not the intent of the language as written , but rather to identify new areas where these activities may be a start up 
condition and would be reconsidered. 
187. Response: This section does not require covering. It requires that stormwater go to 

process water collection until the concrete is cured.  
 
S8:  Accessory uses:  A specific Inspector concern.   Discussed extensively.  We recognize the many variations in 
rural versus urban areas where such activities can take place and as recycling becomes a greater part of our future 
industry, will need to be properly address, but this does not accomplish that.  This was an inspector checklist item.  
We understand the concerns where more rural Permitees are engaging in activities that are not consistent with the 
discharge elements contemplated in this General Permit.  As written we now are faced with potential land use permit 
generated decision making and would question the ability of Ecology to have this capability within the conditions of 
a general permit.  Please supply the specific written and compelling cites  that would authorize this permit to make 
land use application decisions.   
188. Response: This section has been changed. See response number 68. 
 
Short of that, the solution seems to reasonably straight forward: 
If the new activity use is not consistent with the discharge elements or conditions contemplated by our general 
permit,  the use is not allowable and shouldn’t be covered under this permit.  If necessary, the permitee may be 
required to acquire specific permits as provided by Ecology to cover the new activities. 
To more correctly deal with the way the S8 is written, it really should be rephrased as NON accessory uses, which is 
really what the permit is trying to address.  We would strongly encourage we fully revisit and discuss this section to 
more correctly deal  with and rewrite accordingly.   
189. Response: See response number 68. 
 
General concern:  Additional paperwork requirements:  The measures as indicated in the permit in these comments 
and in the many comments by other industry members will only result in additional recordkeeping and paperwork.  
As some elements may only be visually inspections, the inspector will now have the words on the paper to request 
and verify such inspections were conducted.   
These types of concerns is one that makes the interpretive nature of each inspector difficult to predict and 
consequently does not bring any continuity to the permit, regional success or simply implements unnecessary efforts 
to proved a checklist to inspectors that do not have the intimate knowledge on how the permit is intended to be 
implemented. 
 



August 4, 2010 

84 
 

We consistently offered to work with the inspectors to deal with their concerns and offered to co-design a guidance 
document that could be used by Inspectors to help deal with improved upon BMP’s , improve communications and 
expectations of Permitees in their inspections, and do a joint workshop on making this document readily available. 
There were a number of folks that felt this was a good idea, and some suggested it may be better adopted once this 
permit renewal was completed.  I submit the Guidance Document would be far more comprehensive and effective 
than a random set of inspectors concerns placed within the permit.  Our offer remains on the table and I hope we can 
move forward on this. 
190. Response: Ecology inspectors have agreed to work on this effort.  Please contact Gary 

Bailey to work out the details of the workshop. 
 
I hope and trust you will take my specific and focused concerns regarding the source as I perceive them to be as to 
identify why we feel the process has been compromised.  We have communicated these same concerns throughout 
the process and believe it has not contributed to an improved permit document. 
We look forward to continue to work with you and Scott in making this a better document, and to meet the original 
objectives of modest changes and streamlining.  Thank you for your efforts in this. 
 

Jeff Rudolph, Pierce County 
 

Hi Gary, 
Below is our comments in red from Pierce County Road Operations regarding the new Sand 
and Gravel permit.   
 
S4.F 3. Erosion and Sediment Control Inspections 
a. At active sites conducting earth moving activities that discharge to surface water, the 
Permittee must inspect all on-site erosion and sediment control BMPs at least once every seven 
days, and within 24 hours after any storm event of greater than 0.5 inches of rain per 24 hour 
period. The Permittee must maintain a file containing a log of observations as part of the Erosion 
and Sediment Control Plan (ESCP). 
b. At Inactive sites that are inactive for a period of three years or longer, and have the potential 
to discharge stormwater off site, a Registered Professional Engineer, or equivalent (e.g. Licensed 
Professional Geologist, Certified Professional in Erosion and Sediment Control, etc.) must certify 
every three years that the facility complies with this general permit. The Permittee must maintain 
the certification as part of the Erosion and Sediment Control Plan (ESCP). 
Potential to discharge is a loose term.  We would prefer something with less potential for 
interpretation issues.  Most stormwater facilities are designed to handle a specific 
stormwater event such as the 6 month, 2 year, etc.  It would be easier for everyone if the 
discharge was tied to a specific storm event. 
192. Response: Ecology agrees every active site has some potential. The permit is changed 

to use the 10 year-24 hour storm event. 
 
Thanks 
 
Jeff 
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Dave Lewis, Miles Sand and Gravel 
 
 

 
193. Response: Text is changed. 
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194. Response: Reference to S4.B.6 is deleted. 

 

 
195. Response: See response number 15 

 
 

 
196. Response: See response number 70 and 150. 

 
 

 
197. Response:  Ecology believed the simplest way to resolve the uncertain end point 

was to make 500 mg/L a discharge limit.  The value of 500 mg/L total dissolved 
solids is a ground water standard ( see WAC 173-200). 

 
 

 
198. Response: The regulation does not say “meets water quality standards”.  Many 

pollutants do not have any water quality numeric standards but still cause 
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pollution.  The only way to assure there is no discharge of process pollutants is 
not to discharge any process wastewater. 

 

 
199. Response: See response number 74. 

 

 
200. Response: Equipment records kept for other purposes may be used to satisfy 
the conditions of this permit 

 
 

 
 

201. Response: See response number 70 and 150. 
 

 
202. Response: Erosion is only one of the problems to be determined during wet and 

dry season inspections.  
 

 
203. Response: See response number 57. 

 

 
204. Response:  Dumpsters can contain garbage which leach pollutants in rain 
water.  It’s not necessary to close a lid when the sun is shining but if it is a routine 
practice you don’t have to worry about getting it closed when it starts raining. 
Language is added to exempt containers for non-leachable materials. 
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205. Response: See response number 62.  

 
 

 
206, Response: Ecology believes that hot (uncured) asphalt paving materials and 

cold mix asphalt may leach harmful pollutants. 
 
 

 
207. Response: Ecology is unsure of the meaning of this comment. For example, 

permit condition S5.C.5.c.10 is “Take leaking equipment out of service and 
prevent it from leaking on the ground until repaired.  Repair all leaks before 
putting equipment back into service on the site.”  We’re sure the commenter 
would follow this requirement. 

 

 
208.   Response: See response number 68. 
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PUBLIC HEARING TESTIMONY 
Let the record show that it is 2:54 PM on February 22nd, 2010, and this public hearing is being 
held at the Lacey Timberland Regional Library, located at 500 College Street SE, Lacey, 
Washington.  The primary purpose of this hearing is to receive public comments regarding the 
reissuance of the Sand and Gravel NPDES state waste and discharge general permit.  The legal 
notice of this public hearing was published in the Washington State Register, Issue number 10-
02-082.   Ecology directly notified approximately 900 permit holders, government agencies and 
the tribes of this proposal.  In addition, information about the permit reissuance, public workshop 
and the hearing date was posted on Ecology’s website and public calendar.  At this point in time 
we have one person who has indicated that he would like to provide testimony, and he’s already 
up here waiting and so if you would state your name, your address for the record, you may begin 
your testimony. 

Forest Lane, Lakeside Industries, PO Box 7016, Issaquah, 98027. 
If I run out of things to say, and need to pause a little bit, can you pause it while I collect 
thoughts?  I’m ready to go now, but I was just figuring….OK, never mind.  It’ll be a blank spot if 
needed. 

Lakeside Industries – I’ve been there since ’93, I think, and I guess the permit was issued about 
the same time I came to work.  So, I’m familiar with the permit.  I feel emotionally connected to 
it and have been involved in every reissue since then.   

We have 12 hot mix asphalt plants, 12 sand and gravel sites and 20 NPDES permits.  Not for the 
record, but 20X …..that’s a lot of dollars for figures such as this. 

I’m reading on the Fact Sheet first.  There’s a couple of things on the fact sheet that I think are 
good for guidance, I’m not sure what follows.  The fact sheet explains the nature of discharge 
covered by the general permit.  Ecology’s decisions on limiting the pollutants in the wastewater 
and the regulatory technical basis for these decisions.  I think the regulatory and technical basis 
for some of these decisions is not there.   

Third paragraph, on page one of the Fact Sheet: Proposed general permit provides protection of 
groundwater, surface water and aquatic sediment in waters of the state by limiting discharge of 
pollutants to process water, mine water and stormwater.  I’m saying what is really happening 
there is you have a large checklist that when checked should be limiting those discharges, but 
I’m not sure it will really do the job.   

Significant changes at the bottom.  There’s 8 things listed, and I think Ecology has done an 
excellent job with 6 out of 8.  I think those are all true.  But, I’m – number 2 and number 3 is 
what I want to provide my comments around.   

I think the idea of listing specific best management practices in the permit in a prescriptive way 
is not good for Ecology or good for us permittees.  I think we need something that we can have a 
little more flexibility with – I do not mean flexibility as in getting out of the requirements, I’m 
concerned that if you are too prescriptive, it’s what you don’t mention that becomes the focus.  If 
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I say manage all equipment to keep stormwater pollution-free, and I left out trucks.  If I say 
trucks and equipment, then maybe I forgot trailers.  So, as soon as you say something specific, 
I’m worried about what you haven’t said.  In the source control BMPs in the permit S-5, I think 
it’s C, and the following, there’s a list of very prescriptive BMPs.   Secondary containment is in 
SWM manual right now.  In fact, a lot of these are in SWM manual.  Secondary containment is, 
dumpsters (keep the lid on them) is, spill kits is not, drain fluids from unused equipment – I’m 
not sure I understand that – drain fluids from unused equipment…I’m not sure why we’re 
draining fluids, when it’s-what’s unused.  One day, two days, a year?  And, that’s the problem 
here with prescriptive statements.  As soon as you say something, with detail, there’s a lot of 
detail that you’ve left out.  I’m thinking it’s going to make the permit a little weaker.  I think you 
need a good, strong statement like you’ve got in the permit on page 22 of the draft permit, right 
under number 13, it says the permittee may be required to use source control BMPs and other 
general areas including - and then you’ve got a list of these areas.  (Although they’re in the 
SWM manual) The SWM manual has everything that you need to – if you want something 
beyond the SWM manual, maybe you identify a section off to the side, but…. 

Fit all dumpsters (there’s a little language problem), fit all dumpsters must be fit with a lid that 
must be closed when not in use, or kept under cover.  Well, that means that if it’s a sunny day, I 
leave the dumpster open for an hour because I’ve got some garbage coming soon, I could be 
deficient.  You know, dumpsters is important, but I don’t think we need to come up with a 
specific plan on when to close it or when not to close it.  It’s obvious when it needs to be closed.   

In another place in here, it talks about – over here in the SWPPP.  In the monitoring  plan.  I 
don’t know why these inspections are in monitoring plan.  It’s another one of my comments, we 
have S-4-A and S-4-E, talking about stormwater inspections.  I don’t agree that that’s 
monitoring.  That’s confusing to me to put monitoring requirements as a title and then talk about 
stormwater inspections.  Which, we’re talking about where things are flowing through and 
whether they’re working or they need some further design, or whether they need maintenance or 
not.  I think that probably belongs in the site management plan under BMPs – maintenance of 
BMPs.  But, S-4-A-2 says the permittee must inspect all equipment and vehicles weekly for 
leaking fluids such as oil, hydraulic fluid and antifreeze.  That sounds like this permit is trying to 
be a maintenance guide.  Our operators inspect our vehicles every day when they use them and 
when they’re done with them.  It’s standard procedure.  Why should I have to inspect them 
weekly when I’m already doing that daily?  And, you say that’s not as onerous as what you’re 
already doing.  But, you’ve got a paperwork drill here.  You’re making us fill out paperwork 
that’s – eventually, you resent it.  The more detail you have in a permit, the more you’re, likely 
over time – you’re going to have people, present company excepted, have people who treat it as 
an exercise only and don’t really do it.  And, there’s no way to really manage that.  You want to 
create a permit that’s friendly, in the sense that it be understood.  Everything that I read in here, 
if it is prescriptive, I can see a definite connection with a stormwater issue.  Not otherwise…..no. 

I would have to provide you with some recommended language in the industry group –in fact I’d 
provide it myself.   Give me 7 days and I’ll have a list of specific BMPs that the industry can 
pick from.  If you write your list non-prescriptive, write it in a way that refers to the SWM 



August 4, 2010 

91 
 

manual.  I would also challenge Ecology to consider whether their own source control BMPs on 
page 21 fall under their guidance on page 20, where it talks about stormwater BMPs must be 
consistent with the following conditions.  I would ask you to look at the innovative – or the 
source control BMPs on page 21 and check to see if they’re all listed in the SWM manual or are 
they in some other equivalent management documents or whether they’re in some technical basis 
to show that they’re needed.  Without a technical basis, you can’t really change anything.   

I think the other thing I had was 29-51 sic code and the appropriate NAICS code.  That covers 
recycle.  Recycle doesn’t do anything more than we’re already doing in the hot mix asphalt 
process.  We’re crushing  up old pavements and putting them right back in the mixing zone, 
heating them up.  There’s no additional water issues.  A crushed pavement is – runoff from a 
crushed pavement is the same as runoff from an uncrushed pavement.  So there’s really no 
reason to.  Well, in fact, we put it into a different sic code to deal with crushed and broken stone 
not otherwise classified, puts it into a category with other quarries, and it’s nothing like a quarry.  
When you crush an asphalt pavement, you’re crushing the asphalt bonds, not the rocks.  You’re 
not using any process water, so you’re really not adding any additional requirements.  Whether  
you put it  in crushed and broken stone or whether you put it in with the 29-51 or the new 
appropriate number, you haven’t really changed anything.  It’s not reducing the effectiveness of 
the permit or the monitoring requirements.  

I think I’ve about blown my wad . . .there’s some more to come in by hand – or on the 
handwritten stuff.  I will – one further challenge that the Executive Order 6-02 by Governor 
Gregoire talks about permits that need to be …businesses should expect agencies to provide clear 
rules and regulations, consistent high quality problem solving service.  It’s the first one I’m 
really worried about.  Procedures should be innovative and creative in simplifying the procedures 
for permits.  I think simple is better.  Complex is . . .the overall goal of this is not to provide an 
easier inspection by inspectors.  The goal is to provide clean water for the state.  I’m just afraid 
that the tendency towards prescriptive lists is serving the inspector’s needs and not the clients’ 
needs.  We need to have something simple and understandable so we can comply and ultimately 
the goal is clean water – clean stormwater, clean process water.  And that’s in the state’s interest 
as well.  So, I think everybody’s served right if we keep this thing on the simple side. 

 

Done.  

209. Response: The individual substantive points in this discussion are addressed in the 
numbered comments and responses above. 

OK.  Nobody else indicated that they wanted to testify, but I believe that we have someone who 
– 

Do you want to come on up here? 

OK.  So, if you would come up and state your name and your address for the record, you may go 
ahead and begin.   
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David Freals, PO Box 505, Brewster Washington. 
My main complaint with this is – or I have several main complaints, but I’ll start with my first 
meeting in Spokane with Bob Rayforth on the permit that was issued in, I believe,’94.  We 
specifically asked him if we would be able to comply with this.  And, as a small business, and he 
indicated that we would and that nothing would ever change.  And, I think you have to be honest 
with businesses if there’s a bigger agenda, because financially this is a real burden on our 
company and any small company.  They need to know what’s ahead of them to make a good 
business decision.   I feel like we got “drug” into this, led into it, and had no idea what this was 
going to cost us in the long run, and now this is where our main money going is Ecology mine 
safety - different government agencies.  And, what I really don’t like about it is that there’s no 
protection.  If we make all these investments and do these things, a guy down the street can come 
in and set up a batch plant up and what I have found is that Ecology won’t step in and do 
anything about that until that guy’s well established, four or five years down the road and you’ve 
been competing with them and then they start to bring them into compliance.  And, I’ve been 
told that once you set up a batch plant or a pressure, you’ve got to have, everything’s got to be in 
place.  That is not true, because I’ve got pictures and can take you to several sites that don’t.   

210. Response: Your comment about assuring equity in the industry has been given to 
managers who assign inspectors time. 

My other concern is when we talk about clean water, the storing of poured concrete, and curing 
and having it under cover.  We’ve got a small pre-cast business, too that goes along with this and 
if we have to store tanks for 7 days under cover, or before we move them and let them cure out, 
that’s not going to work for us.  And, we’ve got to be able to move those tanks to continue to 
pour, and I have to laugh at all this clean water stuff.  What we’re seeing between Ecology, 
Labor & Industries, Dept. of Health, there’s three producers in Okanogan County that produce 
tanks, and right now we’re all looking at probably doubling or tripling our costs of a tank or 
getting out of the business.  And, we’re starting to see cars and 55 gallon drums be buried back 
in the ground for septic tanks, with – and not using a tank.  We’re seeing a lot of that now.  And, 
we’re going to go back to the ‘20s or 30s if our prices keep going up.  Because people can’t 
afford it.  So, I think Eastern Washington and Western Washington need to be separated, and 
different things looked at, because we’re not – we pour maybe 5000 a year on average.  We’re 
not pouring two or three thousand yards a day.  And, I would  - what’s our protection from a 
portable plant coming in or us just screwing this permit and going portable?  I mean, that’s my 
other option.  So, I think a lot of this needs to be looked at for the smaller plants that don’t have 
the volume that larger plants do.   

That’s it.  

211. Response: The permit doesn’t require casting under cover. It requires that any rain 
water falling on freshly cast material be collected and treated for pH adjustment if 
necessary. 
 

OK, is there anyone else who would like to say anything for the record?  No? 



August 4, 2010 

93 
 

OK.  All the testimony that was presented at the hearing as well as any written comments that 
were received are part of the public record.  And, they receive equal weight in the decision 
making process by Ecology.  The public comment period ends on February 24th, 2010.  Written 
comments must be received no later than 5 O-clock PM on that date.  Please submit written 
comments to Gary Bailey, Department of Ecology, PO Box 47600, Olympia, Washington 98504-
7600. 

Ecology would really prefer comments to be submitted by email if at all possible.   You may 
submit comments by email to Gary and his address is Gary.Bailey@ecy.wa.gov.  You may also 
fax comments to Gary and the fax number is 360-407-6426.  And, if the comments could 
reference the permit and the specific text you are talking about and would like Ecology to look 
at, that would be wonderful. 

All the oral and written comments received during the public comment period are responded to 
in a document called the response to comments summary that will state Ecology’s official 
position on the issues and the concerns that have been raised.  That document will be 
automatically mailed out to anyone who provided oral or written testimony.  Ecology is expected 
to issue the permit sometime around July.  It will become effective 31 days after the permit 
issuance.  If Ecology believes that the comments received either in writing or in oral testimony 
could substantially change the scope or the conditions of the original draft permit, another public 
notice of draft comment period may be necessary which will result in a delay in issuing the 
permit coverage.  The ultimate decision on whether or not this permit is going to be issued will 
be made by the water quality program manager, Mr. Kelly Susewind.  On behalf of the 
Department of Ecology, thank you for attending our workshop and our public hearing.  We 
appreciate your time and comments and this hearing is adjourned at 3:13.  Thank you.  

 


