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POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

THE CITY OF WOODINVILLE, a political
subdivision of the State of Washington,

Appellant,
V.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent.
And,

KING COUNTY, SNOHOMISH COUNTY,
and the CITY OF SEATTLE,

Intervenors,

PCHB No. 15-013

PREHEARING ORDER AND ORDER
GRANTING INTERVENTION TO CITY
OF SEATTLE

Appellant The City of Woodinville (Woodinville) filed an appeal with the Pollution

Control Hearings Board (Board) on January 21, 2015, challenging Section S5.C.5.c of the

January 16, 2015 Phase I Permit Modification, and Section S5.C.4.g of the January 16, 2015

Western Washington Phase II Permit Modification. On February 3, 2015, King County filed a

Petition to Intervene and no objections were filed with the Board. On February 5, 2015, the

presiding officer issued an Order Granting Intervention to King County. On February 5, 2015,

Snohomish County filed a Petition to Intervene and no objections were filed. On February 9,

2015, the presiding officer issued an Order Granting Intervention to Snohomish County.
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A prehearing conference was held on February 24, 2015, Kay M. Brown presided for the
Board. Attorney Greg A. Rubstello appeared on behalf of Woodinville. Assistant Attorney
General Ronald L. Lavigne, Senior Counsel, appeared on behalf of the Respondent Ecology.
Deputy Prosecuting Attorney Joseph B. Rochelle appeared on behalf of Intervenor King County;
and Deputy Prosecuting Attorneys Alethea Hart and Christina Richmond appeared on behalf of
Intervenor Snohomish County. Assistant City Attorney Theresa R, Wagner appeared on behalf
of the City of Seattle which had filed a Motion to Intervene. Based on the conference, the Board
enters the following Pre-Hearing Order:

I INTERVENTION

On February 19, 2015, the City of Seattle requested leave to intervene in this matter. As
no party opposed the City of Seattle’s Motion to Intervene, the motion is hereby granted. The
City of Seattle’s participation as Intervenor will be limited to the legal issues raised by Appellant
Woodinville and Respondent Ecology which are adopted herein as the issues that govern this
case. Ci;ty of Seattle is required to file a preliminary list of witnesses and exhibits by March 4,
201S.

II. HEARING

The hearing in this matter is set for January 25 — February 2, 2016, commencing at

9:00 a.m., at the Board’s office in Tumwater, Washington. Parties shall be prepared to proceed

to hearing on that date.
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III. MEDIATION AND SETTLEMENT

The parties are encouraged to undertake settlement efforts. The parties are requested to
notify the Board jointly by September 11, 2015 and December 22, 2015 if there are significant
settlement possibilities in the case. The parties were informed that the Environmental and Land
Use Hearings Office offers no-cost mediation services. If the parties desire to use these services
they should telephone or send a written request to the Environmental and Land Use Hearings
Office.

IV. ISSUES
The parties submitted and agreed to the following legal issues which will govern the case:

1. Whether or not the modified permits’ WSSPR are in violation of the enabling statutes
for the general stormwater permits found in Ch. 90.48 RCW?

2. Whether or not the modified permits’ WSSPR are in violation of Ch. 173-220 WAC
and Ch. 173-226 WAC regulations?

3. Whether or not RCW 90.48.570 - .585 require the Respondent and the State of
Washington to collect, model and analyze water quality data, and if so, whether or not the
modified permits’ WSSPR unlawfully delegate that responsibility to Phase I and Western
Washington Phase II Permittees?

4. Whether or not the modified permits’ WSSPR arbitrarily and capriciously designate
only the specified counties and cities to meet extensive watershed-scale stormwater data
collection, modeling and planning process requirements.

5. Whether or not the Little Bear Creek watershed in Snohomish County meets the
WSSPR criteria for alternative watershed selection, and if not, whether or not the Phase I Permit
approval of Snohomish County’s proposal of a subset of Little Bear Creek as an alternative
watershed for compliance with Phase I Permit WSSPR is arbitrary and capricious and contrary. to
law?

6. Whether or not the modified permits’ WSSPR are arbitrary and capricious and
contrary to law by imposing requirements on certain Permittees, including the Appellant, to
collect unknown non-point source water quality data to meet modeling requirements of the
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WSSPR, and then cooperatively develop and approve unidentified land use planning strategies
and make changes to affected city and county comprehensive plans and development
regulations?

7. Whether or not the requirements of the modified permits” WSSPR are arbitrary and
capricious and contrary to law by the imposition of unreasonable costs of compliance on certain
counties and Western Washington cities, including the Appellant.

8. Does Woodinville have standing to challenge Ecology’s decision to allow Snohomish
County to conduct required watershed-scale stormwater planning in Little Bear Creek?

9. Are any of Woodinville’s challenges to the modified Phase I and Western
Washington Phase II Permits outside the scope of what may be challenged in an appeal of a-

permit modification?

10. Are any of Woodinville’s challenges to the modified Phase I and Western
Washington Phase Il Permits barred by res judicata, judicial estoppel, or similar doctrines?

11. Did Woodinville timely file and serve its Notice of Appeal?
V. MOTIONS

1. Dispositive Motions: Motions on any jurisdictional issue shall be filed and served by

July 6,2015. Motions on all other issues that would be dispositive of all or part of the case shall
be filed and served by October 1, 2015. Opposing parties shall have 14 days from the date
received for response, and the moving party will have 10 days from receipt of the response
for reply. For dispositive motions, responses, and replies, an original and three (3) copies of
the pleading and supporting documents shall be filed with the Presiding Officer. All copies and
attachments shall be three-hole punched.

2. Non-Dispositive Motions: Responses to any non-dispositive motion shall be filed and

served five business days from receipt of the motion by the non-moving party. The moving

| party shall then have three business days from receipt of the response to file and serve a
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reply. For non-dispositive motions, responses, and replies, an original and one (1) copy of the
pleading and supporting documents shall be filed with the Presiding Officer. All copies and
attachments shall be three-hole punched.

3. Oral Argument Not Required. Motions will be decided based on the written record,

unless oral argument is requested by a party and granted by the Presiding Officer.

V1. WITNESSES AND EXHIBITS

The parties submitted preliminary witness and exhibit lists.

A. Final Witness List: Final lists of witnesses shall be served on the parties and filed

with the Board by January 15,2016. An original and three (3) copies shall be filed. Any
witness listed in final lists may be called by any party. The party calling a witness has the
responsibility to ’ensure his/her attendance at the hearing. A witness's expertise shall be

established by resume offered as an exhibit.

B. Final Exhibit List and Exhibit Exchange: By January 8, 2016, the parties shall
exchange lists of the exhibits intended to be usqd at the hearing. Parties shall then provide copies
of the exhibits to the other parties (if requested) in 2 working days, confer, try to reach
agreement on exhibits’ authenticity and admissibility, and eliminate duplicate exhibits. Final
éxhibit lists shall also be filed with the Board and served on the other parties by January 15,
2016. An original and three (3) copies shall be filed. All exhibits must be introduced in
connection with a witness’ testimony, unless stipulated to and admitted by the presiding officer.
Parties are asked to submit into evidence only those portions of voluminous documents actually

being referred to or relied upon by a witness.
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When meeting with the Presiding Officer prior to the commencement of the hearing, each
party shall have available an original and three (3) copies of its exhibits and an index of the
exhibits which shall identify those stipulated to by the parties, and spaces for indicating whether
each exhibit was offered, admitted, or excluded. Each exhibit shall be pre-marked by tab for
identification (A—l, A-2, etc., for appellant; R-1, R-2, etc., for respondent), and so identified on
the exhibit lists. All oversized exhibits shall be marked with the case number. The number given
to an exhibit does not limit the order of its introduction at hearing. Any exhibit listed by one
party may be introduced by another party. All exhibits shall be three-hole punched and the
Board requests that tabbed exhibits be placed in binders if possible. In any event,
voluminous exhibits (over 100 pages) must be placed in binders for the convenience of the
Boafd.

ELECTRONIC EXHIBITS. The parties were informed of the Board’s option for using

electronic exhibits at the hearing. Should the parties decide to do so, presentation shall be in the
form as outlined on the Electronic Exhibit Guidelines provided to the parties with this Order.

VII. DISCOVERY

A. Completion of Discovery: The parties have agreed to complete discovery by

October 30, 2015. If formal discovery is pursued, parties should pay particular attention to the
time requirements of the superior court civil rules with regard to interrogatories, depositions, etc.
Discovery requests shall be served sufficiently ahead of the discovery deadline so that the

opposing party has the response time allowed by these rules. (For example, responses to

interrogatories are typically due thirty (30) days after service. See CR 33.) Depositions,
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interrogatories, requests for production or inspection, requests for admission and the responses
shall not be filed with the Board. It is the initiating party's responsibility to maintain the original
together with answers to interrogatories and to make them available for the proceedings, as
necessary. |

B. Discovery Disputes: The parties shall endeavor to résolve any discovery disputes

without involving the Board. An original and one (1) copy of discovery motions and supporting
documents must be filed with the Presiding Officer. Any party filing a discovery motion shall
also file a proposed order and shall accompany such filing with an affidavit reciting efforts to
resolve the discovery dispute.
VIII. BRIEFS

Pre-Hearing Briefs are required for Woodinville and Ecology and optional for
Intervenors King County, Snohomish County, and City of Seattle. They shall be filed and served
no later than January 19, 2016, with an original and three (3) copies for the Board (copies to

be filed the same day the brief is filed). Briefs are limited to fifteen (15) pages absent an order

granting a motion to lengthen.

IX. COMMUNICATION

COMMUNICATION/CONTACT: All correspondence and filings with the Board shall

be sent to the attention of the Presiding Officer with copies sent at the same time to all other
parties. There shall be no ex parte contact (contact by one party in the absence of the other party)
with the Presiding Officer or other member of the Board.

The Board does not accept e-mail correspondence directed to the presiding officer.
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FAX: Telefax may be used to communicate with the Board for single copies only and
limited to ten (10) pages in length, provided paper copies are mailed the same day.

E-FILING: Parties may file pleadings and other papers in this case with the Board by
electronic mail, if the original and any required number of copies are mailed the same day.
Please include attachments and exhibits with the hard copy, rather than the e-mail filing. The
following additional conditions apply to e-filings:

1. The date of “filing” will be the date/time email filings are received by the

Board. E-filings received by the Board after 5:00 p.m. on a business day will
be considered filed on the next business day. Please note that e-mail is not
always received immediately. There may be a significant delay between the

time you send your e-mail, and the time the Board receives it. The office has
experienced delays of up to two hours, so please plan accordingly.

2. The email address for e-filing is eluho@eluho.wa.gov.
3. The subject line of any email containing documents you wish to e-file must
include the following: “E-filing for PCHB No. " and may also include

additional descriptors (e.g., Summary Judgment Motion).

The Board does not accept e-mail correspondence directed to the presiding officer.
E-SERVICE: The parties have agreed to use of electronic service among the parties,
with hard copy to be mailed the same day for any party who requests the same.

X. MISCELLANEOUS

All original filings shall be one-sided and contain no staples.

"Filed' means the date received by the Board.
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ORDER
This order shall govern the proceedings, unless subsequently modified by order of the

Board for good cause upon a party's motion or the Board's volition. Below is a summary of the

deadlines:

Due date

Description

July 6, 2015

Jurisdictional Dispositive Motions must be
filed

October 1, 2015

All Non-jurisdictional Dispositive Motions
must be filed

October 30, 2015 Discovery cutoff
September 11, 2015 and | Joint Status Report due
December 22, 2015

January 8, 2016 Final Exhibit Exchange
January 15, 2016 Final Witness Lists due
January 15, 2016 Final Exhibit Lists due

January 19, 2016

Prehearing Briefs due

January 25 — February
2,2016

Hearing dates

/
SO ORDERED this ,’;\)(y’%({ay of February, 2015.
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Kay M. Brown, Presiding



