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U Hearing is set
Date: -

Judge/Calendar:

SUPERIOR COURT OF WASHINGTON

FOR THURSTON COUNTY

BUILDING INDUSTRY ASSOCIATION OF
CLARK COUNTY,

Petitioner
Appellant Below,

V.

POLLUTION CONTROL HEARINGS
BOARD, an agency of the State of Washington,

‘Respondent.

WASHINGTON STATE DEPARTMENT OF
ECOLOGY, an agency of the State of
Washington,

Respondent,
Respondent Below.

Case No. 14-2-00737-7

BUILDING INDUSTRY ASSOCIATION
OF CLARK COUNTY PETITION FOR
JUDICAL REVIEW

FINDINGS OF FACT, CONCLUSIONS
OfFf LAW

Building Industry Association of Clark County (“BIA™) files this petition for judicial

review of the Order on Summary Judgment of the Pollution Contro! Hearings Board (“PCHB”)

containing findings of fact and conclusions of law issues on October 2, 2013 in the consolidated
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~ case Pierce County, et al. v. State of Washington, Department of Ecology, ¢t al., PCHB Nos. 12-

093¢ and 12-097¢c. A copy of the October 2, 2013, Order on Summary Judgment is attached to
this petition as Exhibit A. In accordance with RCW 34.05.514 this Court maintains jurisdiction
with the venue being appropriate under RCW 34.05.514(1 )a).

The information required by RCW 34.05.546 is set forth as follows:

L NAME AND ADDRESS OF PETITION

1.1  Appellant Snohomish County filed a Petition for Review with the Thurston
County Superior Court. Case No. 14-2-00710-5 was assigned and The Honorable Eric Price was
assigned this administrative law review case,

1.2 Appeliant BIA is a 500 plus member trade organization based in Clark County
representing more than 12,000 individuals in the building and construction industry. Members
come from all sectors of the building trades including bankers, plumbers, electricians, engineers,
planners, attorneys, developers, and builders,

1.3 Building Industry Association of Clark County’s mailing address is as follows:

Building Industry of Clark County
103 E 29th Street
Vancouver, WA 98663

1L NAME AND ADDRESS OF PETITIONER’S ATTORNEY
2.1 Building Industry of Clark County is represented in this appeal by James

D. Howsley of the Office of Jordan Ramis, PC:

it

11/

it
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James D. Howsley

Jordan Ramis, PC

1499 SE Tech Center Pl., Suite 380
Vancouver, WA 98683-9575

Phone: (360) 567-3913

Fax: (360) 567-3901

Email: Jamie. howsley@jordanramis.com

HI. NAME AND ADDRESS OF AGENCY WHOSE ACTION IS AT ISSUE

3.1 The PCHB’s mailing address is as follows:

Pollution Control Hearings Board
Environmental and Land Use Hearings Office
PO Box 40903

Olympia, WA 98504-0903

Phone: (360} 664-9160

Fax: (360) 586-2253

Email: eluho@eluho.wa.gov

1IV. AGENCY ACTION AT ISSUE,

4.1 By this petition, BIA appeals the October 2, 2013 Order on Summary Judgment,
issued by the Pollution Control Hearings Board, an agency of the State of Washington
(“PCHB?”), in the consolidated case of Pz;erce County, et al v. State of Washington, Department
of Ecology, et al., PCHB Nos. 12-093¢ and 12-097¢c. BIA provides a copy of the October 2,
2013 Order on Summary Judgment is attached to this petition as Exhibit A.

42  The PCHB issued its final decision and order in Pierce County, et al. v. State of
Washington, Department of Ecology, et al., PCHB Nos. 12-093¢ and 12-097¢, on March 21,
2014, makjng this appeal timely under RCW 34.05.542. A copy of the March 21, 2014, Findings

of Fact, Conclusions of Law, and Order is attached to this petition as Exhibit B.

V. NAME AND ADDRESS OF PARTIES

5.1  Respondent, the Washington State Department of Ecology is an agency of the

State of Washington (“Ecology™).
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3.3

Ecology’s mailing address is as follows:

Washington State Department of Ecology
PO Box 47608

Olympia, WA 98504-7608

Phone: (360) 407-6000

Fax: (360) 407-6989

Ecology is represented in this matter by the Office of the Washington State

Attorney General, Ecology Division:

5.4

Ronald L. Lavigne Jr.

Attorney General's Office State of Washington
Ecology Division

PO Box 40117

Olympia WA 98504-0117

Phone: (360) 586-6751

E-mail: ronaldl@atg.wa.gov

Phyllis Barney

Aftorney General's Office State of Washington
Ecology Division

PO Box 40100

Olympia WA 98504-0100

Phone: (360) 586-4616

E-mail: phyllisb@atg.wa.gov

In addition to BIA, Snohomish County and Ecology, PCHB No. 12-093¢

involved several additional parties because of consolidation appeals. The parties are listed below

with the mailing addresses of their respective counsel of record:

Pierce County, Appellant

Lori Terry Gregory

Foster Pepper PLLC

1111 Third Avenue, Suite 3400
Seattle, WA 98101-3922
Phone: (206) 447-8902

Fax: (206) 749-2002

Email: terrl@foster.com

John R. Nelson

Foster Pepper PLLC

422 West Riverside Ave., Ste. 1310
Spokane, WA 99201-0302

Phone: (509)777-1604 Fax: (866)749-9343
Email: nelsj@foster.com
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King County, Appellant

Joseph B. Rochelle, Deputy Prosecuting Attorney King County Prosecuting
Attorney's Office

516 Third Avenue

Seattle, WA 98104-2385

Phone: (206) 477-1099

- Fax: (206) 296-0191

Email: joe.rochelle@kingcounty.gov

Clark County, Appellant

Christine M. Cook, Deputy Prosecuting Attorney
Clark County Prosecuting Attorney's Office

P.O. Box 5000

Vancouver, WA 98666-5000

Phone: (360) 397-2478

Fax: (360) 759-2148

Email: christine.cook(@clark . wa.gov

Christopher Horne, Deputy Prosecuting Attorney
Clark County Prosecuting Attorney's Office

P.O. Box 5000

Vancouver, WA 98666-5000

Phone: (360) 397-2478

Fax: (360) 759-2148

Email: chris.horne®clark.wa.gov

City of Seattle, Intervenor

Theresa Wagner, Assistant City Attorney
Seattle City Attorney's Office

P.O. Box 94769

Seattle, WA 98124-4769

Phone: (206) 233-2159

Fax: (206) 684-8284

Email: theresa. wagner@seattle.gov

City of Tacoma, Intervenor

Elizabeth. A, Pauli

City Attorney Tacoma City Attorney's Office
747 Market Street, Room 1120

Tacoma, WA 98402-3701

Phone: (253) 591-5885

Fax: (253) 591-5755 .

Email: epauli{@ei.tacoma.wa.us

Puget Soundkeeper Alliance, Respondent Invervenor
Janette Brimmer

Earthjustice

705 Second Avenue, Suite 203 Seattle, WA 98104-1711
Phone: (206) 343-7340

Fax: (206) 343-1526
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5.5

Email: jlnimmer@earthjustice.org

Washington Environmental Council, Respondent Intervenor
Janette Brimmer

Earthjustice

705 Second Avenue, Suite 203 Seattle, WA 98104-1711
Phone: (206) 343-7340

Fax: (206) 343-1526

Email: jbrimmer(@earthjustice.org

Rosemere Neighborhood Association, Respondent Intervenor
Janette Brimmer

Earthjustice

705 Second Avenue, Suite 203 Seattle, WA 98104-1711
Phone: (206) 343-7340

Fax: (206) 343-1526

Email: jbrimmer(@earthjustice.org

In addition to Ecology, PCHB No. 12-097¢ involved several additional parties,

listed below with the mailing addresses of their respective counsel of record:

Coalition of Governmental Entities, Appellants:
City of Auburn. -

City of Bainbridge Island
City of Bellevue

City of Burlington
City of Des Moines
City of Everelt

City of Kent

City of Issaquah

City of Mount Vernon
City of Renton

City of Seatac

City of Snoqualmie
City of Sumner
Cowlitz County

Lori Terry Gregory

Foster Pepper PLLC

1111 Third Avenue, Suite 3400
Seattle, WA 98101-3922
Phone: (206) 447-8902

Fax: (206) 749-2002

Email: terrl@foster.com

i
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King County, Appellant

Joseph B. Rochelle, Deputy Prosecuting Attorney
King County Prosecuting Attorney's Office

516 Third Avenue

Seattle, WA 98104-2385

Phone: (206) 477-1099

Fax: (206) 296-0191

Email: joesochelle@kingeounty.gov

Coalition of Governmental Entities, Appellant-Intervenors:
City of Kirkland
City of Kelso
City of Sammamish
City of Camas
City of Longview
City of Lynnwood
City of Poulsbo
City of Bremerton
City of Bothell
City of Ferndale

Lori. Terry Gregory

Foster Pepper PLL.C

1111 Third Avenue, Suite 3400
Seattle, WA 98101-3922
Phone: (206) 447-8902

Fax: (206) 749-2002

Email: terrl@foster.com

Puget-Soundkeeper Alliance, Respondent Invervenor
Janette Brimmer

Earthjustice

705 Second Avenue, Suite 203
Seattle, WA 98104-1711

Phone: (206) 343-7340

Fax: (206) 343-1526

Email: jbrimmer(@earthjustice.org

Washington Environmental Council. Respondent Intervenor

Janette Brimmer

Earthjustice

705 Second Avenue, Suite 203
Seattle, WA 98104-1711

Phone: (206) 343-7340

Fax: (206) 343-1526

Email: jbrimmer@earthjustice.org

/i

i
Page 7 — BUILDING INDUSTRY ASSOCIATION OF joﬁ&fﬂﬁ?ﬁfﬁc
CLARK COUNTY PETITION FOR JUDICAL REVIEW 1499 SE Tech Center Pt Ste 380
FINDINGS OF FACT, CONCLUSIONS OF LAW Vancouver WA 98683

Telephone: 360.567.3900 Fax: 360.567.3901
51418-71102 918632_1.DOCKALDM/4/18/2014




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Rosemere Neighborhood Association, Respondent Intervenor
Janette Brimmer

Earthjustice

705 Second Avenue, Suite 203

Seattle, WA 98104-1711

Phone: (206} 343-7340

Fax: (206) 343-1526

Email: jbrimmer@earthjustice.org

V1. FACTS AND PROCEDURAL HISTORY

A. 2013-18 Phase 1 NPDES Municipal Stormwater Permit

6.1°  On August 1, 2012, Ecology issued the 2013-18 Phase I Municipal Stormwater
Permit (“Phase I Permit”) pursuant to the Washington Water Pollution Control Law, chapter
90.48 RCW ("WPCL"), and the National Pollutant Discharge Elimination System
("NPDES"} permitting program established by Section 402 (FN-1) of the federal Clean Water
Act,33 US.C. § 1251 et seq. ("CWA™"). The Phaéel Permit went into effect on August 1, 2013,
and expires on July. 31, 2018.

6.2  BIA’s members, while not directly regulated as a permifee under the Phase I or
Phase II NPDES Program, are regulated by the local land use regulations derived under the
Phase I and Phase 1I permits. BIA is aggrieved and adversely affected by the PCHB’s Order on
Summary Judgment and therefore, entitled to judicial review by this Court. All threc of the
conditions for standing set forth in RCW 34.05.530 are present: the agency action prejudices the
BIA and its members; BIA asserted their interests with an appeal of the Phase I permit in this
case and the PCHB was required to consider their interests; aﬁd this Court maintains the ability
to redress the prejudice to the BIA and its members cause by the PCHB’s order.

6.3 BIA filed a timely appeal of certain portions of the Phase I Permit to the PCHB in
accordance with the RCW 43.21B.110. BIA appealed the Phase I Permit because its interests
diverged from i:he other Phase I Petitioners. BIA and its members are prejudiced in this case

because the order on summary judgment purges well established case law on vesting.
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6.4  Four other parties, Pierce County, King County, Clark County, and Snohomish
County also timely appealed the Phase I Permit to the PCHB.

6.5 The City of Seattle, the City of Tacoma and the Washington State
Department of Transportation each sought and reéeived permission to intervene in the appeals
of the Phase I Permit, |

6.6 - Three additional parties, Puget Soundkeeper Alliance, Washington
Environmental Council and Rosemere Neighborhood Association sought and received
permission to intervene in the appeals of the Phase I Permit on behalf of Ecology as
Respondent Intervenors.

6.7 By Order dated November 8, 2012, the PCHB consolidated the five separate .
appeals of the Phase 1 Permit into one ease, PCHB No, 12-093c. |
B. Phase I Western Washington NPDES Municipal Stormwater Permit

6.8 On August 1, 2012, Ecology issued the 2013-18 Phase II Western
Washington NPDES Municipal Stormwater Permit ("Phase II Penult") pursﬁant to the
WPCL, and the CWA's NPDES permitting program. The Phase II Permit has an effective
date of August 1, 2013, and an expiration date of July 31, 2018.

6.9 Multiple parties timely appealed portions of the Phase IT Permit to the
PCHB as authorized by RCW 43.21B.110. Other parties sought and received permission to

intervene in the Phase H Permit appeals. The PCHB then consolidated the Phase IT Permit

* appeals into a single case, PCHB No. 12-097c.

C. Consolidation of Issues
6.10 The PCHB determined that certain issues raised in PCHB No. 12-093¢ (the
consolidated Phase I Permit appeal) and PCHB No. 12-097¢ (the consolidated Phqse I

Permit appeal) involved common questions of law and/or fact. For efficiency and
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convenience, the PCHB consolidated the overlapping issues from PCHB No. 12-097¢ into
PCHB No. 12-093c¢, by Joint Order of Consolidation of Issues, dated January 16, 2013.(FN-12)
D. Dispositive Rulings in Consolidated PCHB Nos. 12-093¢ and 12-097¢

6.11 The PCHB issued the following three rulings on summary judgment in

consolidated PCHB Nos. 12-093¢ and 12-097c:

@) Order on Puget Soundkeeper Alliance's and Ecology's Motion for Partial
Summary Judgment: Phase I Issue Nos. 2, 4, 5, 6, 7, 17(d) and (e) and 18; and
Phase II Issue Nos. 2(b) and (c}), 3(b) — (e), 5, 9 and 17, dated September 26,
2013; ' '

(i) Order on Summary Judgment: Phase I Issues Nos. 3, 17(a) and 20; and Phase II
Issues Nos. 2(a) and 3(a), dated October 2, 2013; and

(3i) Order on Summary Judgment: Phase [ Issues No, 11, 14, 15, 16, 22 and 23, dated
October §, 2013.

6.12  The issues remaining in consolidated PCHB Nos. 12-093¢ and 12-097¢ after the
three dispositive motions were issued went to trial before the PCHB in October of 2013. On
March 21, 2014, the PCHB issued its final decision and order in the consolidated case, entitled
Findings of Fact, Conclusions of Law, and Order.

E. Appeal of PCHB Decision

6.13  Pursuant to RCW 43.21B.180, any party aggtieved by a final decision and order
of the PCHB may obtain judicial review of the decision under chapter 34,05 RCW, the Washington
Administrative Procedure Act ("APA™). |

6.14 RCW 34.05.542 provides that a petition for review of an agency order may be |
filed with the superior court within thirty days of the date on which the order was issued.
Accordingly, this petition is timely.

6.15  RCW 34.05.514(1)(a) establishes the Superior Court for Thurston County as the

proper venue for an appeal under the APA. Accordingly, venue in this Court is proper.

I
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6.16 By this petition, BIA appeals the PCHB's Order on Summary Judgment: Phase [
Issues Nos. 3, 17(a) and 20; and Phase II Issues Nos. 2(a) and 3(a), dated October 2, 2013, PCHB
Nos. 12-093¢ and 12-097c. BIA does not appeal the PCHB's other rulings in the consolidated case;

VII. GROUNDS FOR APPEAL/STATEMENTS OF ERROR

7.1 The PCHB's Order on Summary Judgment: Phase [ Issues Nos. 3, 17(a)and 20;
and Phase I1 Issues Nos. 2(a) and 3(a), dated October 2, 2013, PCHB Nos. 12-093e and 12-097¢

suffers from one or more of the following errors:

5y The PCHB s order is in violation of constitutional provisions on its face and/or as
applied’;

(i) The order exceeds and is outside the authority or jurisdiction of the PCHB as
conferred by any provision of law?;

(i) ~ The PCHB erroneously interpreted and/or applied Washington law’;
(tv)  The PCHB's order is arbitrary and capricious®; and/or

)  Contrary to the PCHB's order, Special Condition $5.C.5.a of the Phase 1 Permit
contains requirements that are unlawful, unreasonable, impracticable and/or
beyond the authority of Ecology to impose due to one or more of the following
Teasons:

(a) Said requirements conflict with or are 1ncon51stent with Washington's
vested rights law and due process rights’;

(b  Said requirements conflict with or are inconsistent Wlth Washington law
regarding the finality of land use permitting decisions®;

{(c) Said requirements require local governments to regulate in a manner that
could expose local governments to liability for v101at1ng the rights
accorded to property owners by Washington and federal law’; and/or

(d) Said requirements improper}{y define and use terms related to land use
permitting and development.

TRCW 34.05.570(3)(a).
2RCW 34.05.570(3)(b).

I RCW 34.05.570(3)(d).
TRCW 34.05.570(3)(i).

S RCW 34.05.570(3)(a,b,d,i).
S RCW 34.05.570(3)(a,b,d,i).
TRCW 34.05.570(3)(a,b,d,i).
8 RCW 34.05.570(3)(b,d,i).
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7.2  As apermittee under the Phase [ Permit, BIA must comply with all of the terms
and conditions of the Phase [ Permit as those terms and conditions are interpretéd by the PCHB.
Accordingly, BIA is aggrieved or adversely affected by the PCHB's Order on Summary Judgment:
Phase I Tssues Nos. 3, 17(a) and 20; and Phase II Issues Nos. 2(a) and 3(a), dated October 2, 2013,
PCHB Nos. 12-093¢ and 12097¢. Under RCW 34.05.530, BIA has standing to bring this appeal.

VI RELIEF REQUESTED

8.1 BIA asks this Court to issue an Order correcting the PCHB's legal errors described in
this Petition for Review, reversing thé PCHB's Order on Summary Judgment: Phase I Issues Nos. 3,
17(a) and 20; and Phase II Issues Nos. 2(a) and 3(a), dated October 2, 2013, and remanding the
applicable provisions of the Phase I Permit to Ecology for modification consistent with the Court's
order.

8.2  BIA asks this Court for any other relief the Court may deem just and proper.

Dated this i%i day of April, 2014,
| VJORDAN RAMIS PC
Attorneys for Petitioner, Appellant Below

Building Industry Association of Clark
County

By: _- W/‘“Q’/){/Z‘Zé//’(

ia?es D. Howsley, WSBA # 32442
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DECLARATION OF SERVICE

R hereby certify that on the date shown below, I served a true and correct copy of the
foregoing BUILDING INDUSTRY ASSOCIATION OF CLARK COUNTY PETITION FOR

JUDICAL REVIEW FINDINGS OF FACT, CONCLUSIONS OF LAW on:

Bree Urban
Snohomish County Prosecuting Attorney
3000 Rockefeller Ave M/S 504
Everett WA 98201-4046
Facsimile: (425) 388-6333
E-mail; burban@snoco.org
Attorney for Petitioner-Appellant Snohomish County

Alethea Hart
Snohomish County Prosecuting Attorey
3000 Rockefeller Ave M/S 504
Everett WA 98201-4046
Facsimile: (425) 388-6333
E-mail: ahart@snoco.og
Attorney for Petitioner-Appellant Snohomish County

The Pollution Control Hearings Board

PO Box 40903

Olympia WA 98504-0903
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POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

PIERCE COUNTY; SNOHOMISH
COUNTY, a political subdivision of the State
of Washington, CLARK COUNTY,
WASHINGTON; KING COUNTY, a
political subdivision of the State of
Washington; and BUILDING INDUSTRY
ASSOCIATION OF CLARK COUNTY,

Appellants,
and
CITY OF SEATTLE, a municipal
corporation; and CI'TY OF TACOMA, a
municipal corporation, and STATE OF
WASHINGTON, DEPARTMENT OF
TRANSPORTATION,

Intervenors, .

V.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent,
and
PUGET SOUNDKEEPER ALLIANCE,
WASHINGTON ENVIRONMENTAL
COUNCIL, and ROSEMERE :
NEIGHBORHOOD ASSOCIATION,

Respondent Intervenors.

And

PCHB Nos. 12-093c and 12-097¢
ORDER ON SUMMARY JUDGMENT

PCHB No. 12-093¢
PCHB No. 12-097¢

ORDER ON SUMMARY JUDGMENT

Phase I Issues Nos. 3, 17(a) and 20; and
Phase 11 Issues Nos. 2(a) and 3(a) -
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COALITION OF GOVERNMENT
ENTITIES: CITY OF AUBURN, CITY OF
BAINBRIDGE ISLAND, CITY OF
BURLINGTON, CITY OF DES MOINES,
CITY OF EVERETT, CITY OF KENT,
CITY OF ISSAQUAH, CITY OF MOUNT
VERNON, CITY OF RENTON, CITY OF
SEATAC, CITY OF SNOQUALMIE, CITY
OF SUMNER, all municipal corporations of
the State of Washington; COWLITZ
COUNTY; and KING COUNTY, polifical
subdivisions of the State of Washington,

Appellants,

and

CITIES OF KIRKLAND, KELSO,
SAMMAMISH, CAMAS, LONGVIEW,
LYNNWOOD, POULSBO, BREMERTON,
BOTHELL and FERNDALE; and STATE
.OF WASHINGTON, DEPARTMENT OF
TRANSPORTATION ‘

Appellant Intervenors,
V.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent.
and
PUGET SOUNDKEEPER ALLIANCE,
ROSEMERE NEIGHBORHOOD
ASSOCIATION, '

Respondent Intervenors.

PCHB Nos. 12-093c¢ and 12-057¢
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INTRODUCTION

This case involves numerous consolidated appeals by various local governments
(Appellants or municipalities) that are permittees under the 2013-2018 Phase I or Western
Washington Phase II Municipal Stormwater National Poliution Discharge Elimination System
(NPDES) Permits and State Waste Discharge General Permits issued by the Department of
Ecology (Ecology) in 2012, Although the appeals of the Phase I and Phase 11 Permits are

proceeding as two separate cases, the Board ordered several specific issues from the Phase 11

appeal to be consolidated with the Phase I proceeding, as these issues have common questions of
fact or law (Joint Order of Consolidation of Issues, January 16, 2013). This Order addresses
Motions for Summary Judgment filed by various parties' on the following consolidated issues:

PHASE T ISSUES

1. [Legal Issue 3] Whether Special Condition S5.C.5.a of the Permit containg :
requirements that are unlawful, unjust, unreasonable, impracticable, vague, !
ambiguous and/or beyond the authority of Ecology to impose due to the following
reasons: '

a. Said requirements conflict with or are inconsistent with Washington’s vested
rights law; .

b. Said requirements conflict with or are inconsistent with Washington law
regarding the finality of land use permitting decisions;

c. Said requirements in effect require Permittees to regulate in a manner that
could expose Permittees to liability for violating the rights accorded to
property owners by Waghington and federal law;

d. Said requirements define and use terms related to land use permitting and :
development; and/or

! Snohomish County filed a Motion for Partial Summary Judgment on Phase I Issue No. 3. Puget Soundkeeper
Alliance et, al. (PSA) filed a Motion for Partial Stnraary judgment on Phase I Tssue Nos. 3, 17(a), and 20 and Phase
I Issues Nos. 2(a) and 3(a). Anburn et. al. aka. The Coalition of Governmental Entities {Coalition) filed a Motion
for Partial Summary Judgment on Phase IT Issue Nos, 2(a) and 3{a).

PCHB Nos. 12-093¢ and 12-097¢
ORDER ON SUMMARY JUDGMENT
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e, Said requirements purport to govern, regulate or otherwise control the actions
of the Permittees after the expiration of the Permit;

2. [Legal Issue 17] Whether certain Low Impact Development (“LID”) provisions
contained in the Permit, Appendix 1, the Manual, and/or documents that are
referenced by or incorporated into the Permit, Appendix 1 and/or the Manual, are
unlawful, unjust, unreasonable, impracticable, vague and/or ambiguous for the
following reasons: _ ‘

a. The provisions interfere or conflict with land use planning, Growth
Management Act (chapter 36.70A RCW) and/or vesting;

3. [Legal Issue 20] Whether MR 7, set forth in Appendix 1 of the Permit, is contrary to
the constitutions of the United States and/or Washington State and/or violates RCW
82.02.020 because it requires the owners or developers of private land to mitigate for
stormwater impacts that were not caused by the owners or developers of the land, and
to mitigate to an extent that is not roughly proportional to the 1mpacts of the present
or proposed development of the land.

PHASE U ISSUES

1. [Legal Issue 2] Whether Special Condition $5.C.4 of the 2013-18 Phase Il NPDES
Municipal Stormwater Permit for Western Washington (the “Permit”), and references
in those conditions to Appendix 1 and the 2012 Stormwater Management Manual for
Western Washington (“the Manual”) contain requirements that are unlawful, unjust,
unreasonable, and/or impracticable for one or more of the following reasons:

a. Said provisions interfere or conflict with land use planning, the Growth
Management Act (chapter 30.70A RCW), vesting, and/or other governmental
functions; '

2. [Legal Issue 3] Whether Low Impact Development (“LID) provisions contained in
Conditions S5, S5.C.1, §5.C.2, 85.C.3, 85.C.4, and/or S5.C.5 of the Permit,
Appendix 1, the Manual, and/or docaments referenced by or incorporated into the
Permit, Appendix 1 and/or the Manual, are unlawful, unjust, unreasonable, and/or
impracticable for one or more of the following reasons:

a. ‘The provisions interfere and/or conflict with land use planmng, the Growth
Management Act (chapter 36.70A RCW), vesting and/or other governmental
functions;

PCHB Nos.  12-093¢ and 12-097¢
ORDER ON SUMMARY JUDGMENT
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Beard Chair Tom McDonald, and Kathleen D, Mix and Joan Marchioro, Members,
reviewed and considered the written record before the Board on the motions, without oral
argument. The record before the Board is provided in Appendix A to this Order.

BACKGROUND ~PHASE T and PHASE I PERMITS

1. The Municipal Stormwater Problem

Ecology issued the Phase I Municipal Stormwater Permit on August 1, 2012, with an
effective date of August 1, 2013 through July 31, 2018 (2013 Phase [ Permit). The pe_rmit covers
discﬁarges' from large and medium municipal sepz.u"ate storm sewer systems (M34s) as
established by 40 CFR 122.26. 2013 i’hase 1 Permit, Condition S1.A, The cities of Seattle and
Tacoma, and Clark, King; Pierce, and Snohomish Counties are among the municipalities covered
under the 2013 Phase I Permit. 2013 Phase I Permit, Condition S1.B. The Phase I permit,
issued at the same time, With.the same effective dates, covers discharges from small municipal
separate storm séwers in western Washington, which are defined in the Phase II Permit as those
that are not “large” or “mediom” pursuant to federal regulation (2013 Phase II Permit). Phase 1T
Permit Condition S1.A-B,

The 2013 Phase I and Phase II Permits are NPDES and State Waste Diécharge permits
that autimrize discharges of stc;rmwater, and limited discharges of non—stormwéter flows from
MS4s owned or operated by each municipality cover.ed under the permits (collectively, 2013
Permits). Id., Condition 52.A and B. An MS4 itself can be desc;ribed as all the conveyances or
sjrstems of cbnveyances that are'designed or used for collecting or conveyihg stormwater,

including roads with drainage systems, municipal streets, catch basins, curb gutters, ditches,

PCHB Nos. 12-093¢ and 12-097¢
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manmade channels or storm drains. See Puget Soundkeeper Alliance v. Wash. Dep 't of Ecology,
PCHB Nos. 07-021, 07-26 through -30,.and 07-039, Findings of Fact, Conclusions of Law, and
Order, (Aug. 8, 2008) (2008 Phase I Decision) at 9, n 9. The 2013 Permits replaced the permits
that were effective from 2007 through 2012 (2007 Permits), and which Ecology had reissued
without modification for an additional year. Sec RCW 90.48.260(3) (a) and (b).

The Board has addressed multiple issues related to mugicipal stormwater and the
pemitﬁng scheme aﬁplicable to municipalities in several earlier cases.” In these decisions, the
Board recognized that municipalities hé,ve numerous challenges in maﬁaging stormwater due to
the diverse and dispersed nature of stormwater pollutant sources, and the commingling of
polluted water from many sources. It is relevant to refer to earlier decisions to understand the
scope of the pollu'tionrproblem that the Phase I and Phase Il Permits are designed to addreés. We
stated in an earlier decision:

Storm“.rater in general is difﬁcﬁlt to manage because discharges are intermittent
and weather-dependent (i.e. from rainfall and snowmelt). Municipal stormwater
is even more difficult fo manage than other types of stormwater because it is

collected and discharged from such a vast diversity of inputs and outfalls, and
involves such a large volume of water, Most existing MS4s were not built with

*Phase I: Puger Soundkeeper Alliance v. Wash. Dep’t of Ecology, PCHB Nos. 07-021, 07-26 through -030, and 07-
039, Findings of Fact, Conclusions of Law, and Order, 2008 WL 5510413 (Aug. &, 2008) {2008 Phase 1 Decision);
Puget Soundkeeper Alliance v, Wash. Dep't of Ecology, PCHB Nos. 07-021, (7-026 through -030, and 07-039 Order
on Summary Judgment, 2008 WL 5510410 (April 8, 2008) (2009 Phase I Order on Summary Judgment). '
Phase IT: Puget Soundkeeper Alliance Puget Soundkeeper Alliance v. Wash. Dep’t of Ecology, PCHB Nos, 07-022,
-023, Findings of Fact, Conclusions of Law, and Order, 2009 W1 434836 (Feb, 2, 2009) (2009 Phase II Decision);
Puget Soundkeeper Alliance v. Wash. Dep't of Ecolegy, PCHB Nos, 07-022, -023, Order on Summary Judgment,
September 29, 2008} (2008 Phase I Order on Summary Judgment)

Congolidated Issues: Puget Soundkeeper Alliance v. Wash. Dep 't of Ecology, PCHB Phase I Nos, 07-021, 07-026
through -030, and 07-039, and Phase 11 Nos, 7-022, -023, Findings of Fact, Conclusions of Law, and Order
Condition 5S4 {Augnst 7, 2008) {2008 Consolidated Issues S4 Decision); Puget Soundkeeper Alliance v, Wash. Dep't
aof Ecology, PCHB Phase T Nos, 07-021, 07-026 through -030, and 07-039, and Phase II Nos. 07-022, -023, Order on
Dispositive Motions : Condition S4 (April 2, 2008) (2008 Consolidated Issuses 84 Order on Surimary Tudgment).

PCHB Nos. 12-093¢ and 12-097¢
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water quality protection in mind, but instead were built for the purpose of
draining water as efficiently as possible, managing peak flows, and protecting
the public from flooding and disease.

2008 Consolidated Issues 84 Decision, at FF 27, p, 23

While understanding the chatlenge to address municipal stormwater, the Board has also
found that stormwater is the leading contributor to water quality pollution in the state’s urban
waterways, and is considered to be the state’s fastesi growing water quality problem as
urbanization spreads throughout the state. Id. at FF 30, p. 25 |

Common pollutants in stormwater include lead, zinc, cadmium, copper,
chromium, arsenic, bacterial/viral agents, oil & grease, organic toxins,
sediments, nufrients, heat, and oxygen-demanding organics. Municipal
stormwater also causes hydrologic impacts, because the quantity and peak flows
of rum off are increased by the large impervious surfaces in urban areas.
Stormwater discharges degrade water bodies and, consequently, impact human
health, salmon habitat, drinking water, and the shellfish industry.

Id. at FF 30, p. 25.
The Ninth Circuit Court of Appeals, in review of issues related to the Phase I
municipal stormwater rules stated the problem as follows:

Stormwater runoff is one of the most significant sources of water pollution in
the nation, at times “comparable to, if not greater than, contamination from
industrial and sewage sources.” Storm sewer waters carry suspended metals,
sediments, algae-promoting nutrients (nitrogen and phosphorus), floatable trash,
used motor oil, raw sewage, pesticides, and other toxic contaminants into
streams, rivers, lakes, and estuaries across the United States. In 1985, three-
quarters of the States cited urban stormwater runoff as a major cause of
waterbody impairment, and forty percent reported construction site runoff as a
major cause of impairment. Urban runoff has been named as the foremost cause
of impairment of surveyed ocean waters. Among the sources of stormwater
contamination are urban development, industrial facilities, construction sites,
and illicit discharges and connections to storm sewer systems.

PCHB Nos. 12-093¢ and 12-097¢
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Envtl. Def Ctr., Inc.v. US. E.P.A., 344 bF.Sd 832, 840-41 (9th Cir. 2003)(footnotes omitted).

In developing the Phase I and Phase IT Permits, Ecology recognized the typical impacts
of stormwater included dangers to human health and drinking water from untreated stormwater,
degra&ation of salmon habitat through the effects of hydrologic ﬂﬁws and toxicity (referencing
surveys that very high percentages of Coho salmon were dying before they could spawn, likely
due to stormwater pollution in urban streams in Puget Sound), economic threats to the shéllﬁsh
industry resulting from stormwater contamination, and overall degradation of water bodies
affecting beneficial uses of Wéshington’s waters. See, Fact Sheets, Phase I and Phase If
Municipal Stormwater Permits, pp.10-12 (November 4, 2011).

The Board has recognized it will take many years, and m;)re than one of the ﬁve;year
municipal general permit cycles, before municipalities can address the poﬂutant levels in their
Stoﬁnwater discharges. In the meantime, it is likely that municipal stormwater discharges will
not comply with state water quality standards at ali times, at all outfalls within their systems,
even when implementing the Phase I and Phase II Permits. 2008 Consolidated Issu;:s S84

'Decision, supra at FI 31, pp. 25-26.

2. Conditions of the 2013 Phase I and Phase IT Pershits
Ecology continues to target the mixture of pollution and hydro]dgic impacts caused by

municipal stormwater with the conditions of the 2013 Phase I and Phase II Permits. Consistent

| with federal and state law, the permits authorize the discharge of stormwater, inciuding polluted

stormwater, to the waters of the State of Washington. The permits can be described as a set of

requirements imposed directly on the municipalities, as well as a set of standards that the

PCHB Nos. 12-093c and 12-097¢
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municipalities are, in turn, required to implemeént within tﬂeir jurisdictions. Unlike other general
permits issued by Ecology, such as the Industrial or Construction Stormwater General Perrnits, | ;
the Phase I and Phase II Permits contain neither effluent limitations nor benchmarks for specific
pellutants. The permits are, instead, “pro grammatic” in nature, requiring implementation of |
area-wide stormwater management programs to address poltution in stormwater, -
" Condition S84 of the 2013 Phase I and Phase I Permits set out the legal standards each
municipality covered by the permits must comply with: Among these standards is the
requirement to “reduce the discharge ;3f pollutants to the maximum extent practicable (MEP).”
Phase I and Phase Il Permit Conditions S4. This standard reflects the federal requirement .
contgined at 33 U.S.C. §1342(p)(3)(B)(iii), which provides:
Permits for discharges from municipal storm sewers...shall require controls to
reduce the discharge of pollutants to the maximum extent practicable,
including management practices, control techniques and system, design and

enginecring methods, and such othet provisions as the Administrator or the State
determines appropriate for the control of such pollutants. (emphasis added)

The municipality must also comply Wiﬂl the standard under state law that requires the use
of “all known, available, and reasonable methods of prevention, control and treatment (AKART)
fo prevent and control pollution of waters of the State of Washington.” RCW 90.48.520; WAC
173-201A-020; Phase I and Phase H Permit Conditions S4.D. AKART applies to both point and
nonpoint sources of pollution, and with regard to nonpoint sources such as municipal
stormwater, the ferm "best management practices," (BMP) is typically applied as “a subset of the
AKART requirement.” WAC 173-201A-020. A‘BMP is defined as “physical, structural, and/or

managerial practices approved by the department that, when used singularly or in combination,

PCHB Nos. 12-093¢ and 12-097¢
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prevent or reduce pollutant discharges.” Id. Permit Condition S4 also sets out the adaptive
management response required of the municipality when a discharge from a M54 is pausing or
contributing to a violation of the state’s water quality standards.

As with the 2007 Phase I and IT Permits, the 2013 Permits require each municipality
covered under the permit to implement a Stormwater Management Program (SWMP) during the
term of the permit. The SWMP is a set of actions and activities d_esiéned to protect water quality
and reduce the discharge of pollutants from MS4s to the fedéral MEP and state AKART
standards. Permit Conditions S5.A-B. The SWMP consists of a number of components, many
of which were included in the 2007 Phase I and II Permits. Although there are SOI1‘16 differences
between the requirements for the Phase I and Phase II Permits, the SWMP must include
requirements for mapping and documentation of the MS34, control of runoff from new
development, redevelopment, and construction sites, a structural storrﬁwater control program,
squfce control for existing development, a program to prevent, detect, characterize, and eliminate
illicit conﬁections and discharges into the MS4, operation and maiﬁ‘tenance programs, and pubiic
education and outreach programs. Permit Conditions 85.

The Phase I Permit requires each municipality to demonstrate that it can implement the
perrﬁit pursuant to ordinances or similar means, which iegaﬂy authorizeé or enables the
municipality to control discharges to and from its MS4s. The Iegal authority, which may be a
combination of statute, ordinance, permit, contracts, ofders, interagency agreements, or similar
means, must authorize or énable the municipa}lity to control the contribution of pollutants to

MS4s from stormwater discharges associated with industrial activity, and control the quality of -

PCHB Nos. 12-093¢ and 12-097¢
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stormwater discharged from sites of industrial activity. The legal anthority must also allow the
permittee to prohibit through ordinance or similar means,—iilicit dischargés, the discharge of
spills and disposal of materials other than stormwater into the MS4s, and require compliance
with conditions in ordinances and other similar Iegal authority. Phase I Permit Condition SS.C. 1.
Sirnilarly, the Phase II Permit has various requirements for implementation of an “ordinance or
other enforceable mechanism” to address aspects of the required stormwater management
program, including the requirement to control runoff from new development, redevelopment, and
construction sites. Phase II Permit Condition S5.C.

Both the Phase T Permit Condition S5.C.5, and the Phase IT Permit Condition §5.C.4
address control of runoff from new development, red_evelopment, and construction sites. The
details of this condition are at the heart of the controversy before the Board on the current
motions. Condition 55.C.5 sets a minimum performance measure that requireé the adoption qf 3
local program that meets the Minimum Technical Reqqirements set out in Appendix 1 to the
Phase I and Phase 11 Permits. Permittees are instructed to consult with the Appendix to
determine which of the minimum requirements apply to a given project. There may be both

adjustments, and variances or exceptions fo the Minimum Requirements of the Appendix.”

3 The minimum requirements for a project within a particular jurisdiction ars summarized as follows:

e {1 The permiftes must require a Stormwater Site Plan from all projects that mest certain thresholds.

e #2: All new development and redevelopment projects are responsible for preventing erosion and discharge
of sediment and other pollutants into receiving waters, and the permittes must require a Stormwater
Pollution Prevention Plan for all projects of a certain size. Permittees may allow compliance with the
Minimmim Reguirement for an SWPPP for those sites covered under Ecology’s General NPDES Permit for
stormwater associated with construction sites and fully implementing the requirements of that permit,
SWPPP elements are prescribed (e.g. installing sediment controls, stabilizing soils, protecting slopes).

o #3: Source control of pollution is required of all projects by implementing all known, available and
reasonable source control BMPs, consistent with the SWMMWW, or equivalent,

PCHB Nos, 12-093c and 12-057¢
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The Phase I Permit provides that by June 30, 2015, municipalities must “adopt
and make effective” a local program that meets the requiremeﬁts in 85.C.5.a. through i1
Further, the Permit provides that adopted local program “shall apply to all applications

submitted after July 1, 2015 and shall apply to projects approved prior July 1, 2015 (sic),

which have not started construction by June 30, 20207, (footnotes defining “application”

and “started construction” omitted.) Phase I Permit Condition S5.C.5.a.iii.

The Phase II Permit provides that no later than December 31, 2016, municipalities

must “Implement an ordinance or other enforceable mechamsm that addresses runoff

from new development, redevelopment, and construction site projects, . . . The local

program adopted to meet the requirements of 85.C.5.a(i) through (iif).. shall apply to all

applications submitted on or after Janvary 1, 2017 and shall apply to projects approved

prior to January 1, 2017, which have not started construction by January 1, 2022.” Phase

II Permit, Condition 55.C.4.a (footnotes omitted).

#4: To the maximum extent practicable (MEP), natural drainage systéms are to be maintained, and
discharges shall ocour at the natoral location; outfalls require energy dissipation.

#5: The permittee must require on-site stormwater management BMPs, consistent with other standards, and
“to the extent feasible.” Stormwater discharges are to match a specified Low Impact Development
Petformance Standard, and projects are informed to consider the BMPs in the arder Histed for the type of
surface, using the first BMP that is considered feasible.

#6: This minimum requirement for Runoff Treatment describes how to assess a project for construction of
any needed stormwater treatment facility, d1scussmg treatment-type thresholds, facility sizing, and related
matters,

#7- The permittee must require all projects provide flow control to reduce the impacis of stormwater runoff
from hard surfaces and land cover conversions, Thresholds are set out for achievemcnt of the standard
flow control requirement, which is described in greater detail.

#R8: This sets out the Wetland Protection requirements, which are apphcable to projects where stormwater
discharges into a wetland, either directly or indirectly through a conveyance system,

#9: Permittess must require an Operation and Maintenance manual that is consistent with the provisions of -

Ecology’s Stormwater Management Manuai for Western ‘Washington for proposed stormwater facilities
and BMPs.

PCHEBE Nos. 12-093¢ and 12-097¢

ORDER ON SUMMARY TUDGMENT

12



10

11

12

13

14

15

16

17

18

19

20

21

In addition to the stormwater management programs required in Condition S5, with the

associated effective dates, both the Phase I and Phase II Permits also have specific provisions

that require the permiftees to make effective local development-related codes, rules, standards, or
other enforceable documents to incorporate and require Low Impact Development (LID)
principles and LID BMPs as part of the requirements that must be applied to control runoff from
new development, redevelopment and construction sites. Both permits state that it is the intent
of such revisions “to make LID the preferred and commonly-used approach to site development.
The revisions shall b,,ff' designed to minimize impervious surfaces, native vegetation loss, and
stormwater runoff in all types of development situations.” Phase I jurisdictions must do so by
July 1, 2015, while Phase I jurisdictions (with several exceptions) must do so by Dece_mber 31,
2071 6. Phase I Permit Condition 85.C.5.b.i-ii; Phase I Permit Condition S5.C.4.1.i-1i.

Finally, the'2013 Phase I and Phase IT Permits include several definitions of “LID,” each
of which qxpléin LID as a strategy that strives to minimize impeﬁious surfaces and native
vegetation foss and that attempts to mimic predevelopment hydrologic processes by use of
distributed stormwater management practices:

“LID Principles” means land use management strategies that emphasize

conservation, use of onsite natural featores, and site planning to minimize
impervious surfaces, native vegetation loss, and stormwater ronoff.

“Low Impact Development” means a stormwater and land use management
strategy that strives to mimic pre-disturbance hydrologic processes of
infiltration, filtration, storage, evaporation and transpiration by emphasizing
conservation, use of on-site natural features, site planning, and distributed
stormwater management practices that are integrated into a project design.

PCHEB Nos., 12-093¢ and 12-097c
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“Low Impact Development Best Management Practices” means distributed
stormwater management practices, integrated into a project design, that
emphasize pre-disturbance hydrolggic processes of infiltration, filtration,
storage, evaporation and transpiration. L.ID BMPs include, but are not limited to,
bioretention/rain gardens, permeable pavements, roof downspout controls,
dispersion, soil quality and depth, vegetated roofs, minimum excavatlon
foundatlons and water re-use.

2013 Phase 1 Permit at 70; Phase 1 Permit at 62.

3. Appellant/Municipalities Challenge to the Terms of the Permits.

The various municipal Appellants challenge Condition S5 in each permit asserting that it
reciuires the municipelities to adopt develeprnent regulations that are uniquely the province of
local government, and to ao 80 in. a manner that violates certain doctrines of land use law.
Specifically, the motions before the Board address two aspects of the requirements imposed by
the terms of Condition 85 on Phase [ and Phase II jurisdictions—ithe timing by which the new
stormwater requirements apply to projects that are in the development process, and the scope of
LID that must be part of the stormwater programs. The Snohomish County motion challenges
that portion of ConditioﬂCSS that requires the local program to be adopted by June 30, 2015, to
apply to projects approved prior to a certain date (July 1,201 5), but which have not started

construction by a later date (June 20, 2020). The Coalition motion challenges a similar

requirement in the Phase II Permit that states the ordinances or other enforceable mechanisms the

permittees are required to implement by December 31, 2016, apply to applications submitted “on
or after” January 1, 2017 (and Fuly 1, 2017, and July 1, 2018, depending on the jurisdiction), but
do not start _construcﬁon by January 1, 2022 (or Jupe 30, 2022 or June 30, 2023, again depending

on the jurisdiction). This condition presents an issue for projects that submitted an application
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before January 1, 2017 (or the other relevant dates), but w_hicin have not started construction by
the later dates (see, Ecology Reply at p. 9). Additionally, the Coalition challenges the required
implementation of LID as part of the stormwater management plan that the Phase I juris'dictions
must implement under the permit. The arguments of the parties are summarized further below,
raising both state statutory and constitutional claims.

4, PBoard Decisions on the Appeal of the 2007 Mun_icipal Permits.

To address the issues raised by the parties, it 1s impo_rtant to first review the appeals of the
2007 Phase I and Phase II Permits. The previous version of the Phase I Permit, which was
effective from 2007 through 2012, was developed through an eight year process. Puget
Soundkeeper Alliance v. Wash. Dep’'t of Ecology, PCHB Nos. 07-021, 07-026 through -030, and
07-039, Findings of Fact, Conclusions of Law, and Order, 2008 WL 5510413 (Aug. 8, 2008)
(2008 Phase I Decision). Multiple parties, including Puget Soundkeeper Alliance (PSA)'and a
number of the Pilase I permittees appealed the terms of the permit to this Board. Id. After an
evideﬁtiary hearing, the Board entered a lengthy ruling on numerous aspects of the 2607 Phase I
Pefmit. Id. Among the issucs before the Board in that appeal was the question of whether the
permit did not meet the state AKART or federal MEP. standards because it failed fo require
ﬁlaximum on-site disp'ersion and infiltration of stormwater through the use of “low impact
development” techniques, basin planning, and other ‘ﬁppropriate technolo gie;s, Withbresultant
degradation or failure to meet water quality standards,

In the 27008 Phase I Decision, the Board made extensive findings of fact regarding LID,

including how it is defined, how it can be designed and employed at the parcelor subdivision
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ORDER ON SUMMARY JUDGMENT

15



10

11

12

13-

14
15
16
17

18

19

20

21

level, the cost of use or non-use of this technique, and the feasibility of use in relation to other,
more fraditional BMPs to control stormwater. Noting that definitions of LID vary, the Board
found that the concept of LID was well-established, and the basic BMPs that constitute LID are
well-defined. The Board found that:
While specific definitions of LID may vary, the concept of LID is well-
. established, and the basic BMPs that constitute LID are well-defined. LID
techniques emphasize protection of the natural vegetated state, relying on the
natural properties of soil and vegetation to remove pollutants. LID techniques
seek to mimic natural hydraulic conditions, reducing pollutants that go into
stormwater in the first instance, by reducing the amount of stormwater that
reaches surface waters. Citing testimony of Horner, Booth, Holz.
2008 Phase [ Decision, at FF 42, p. 31.
The Board found that use of LID methods, in combination with best conventional
engineering ﬁechniques and other actions to preserve native land cover offer “the best available,
known and tested methods o address stormwater runoff,” fd. at FF 57. The Board concluded its

Findings of Fact on LID issues by stating that LID methods were a known and available method

to address stormwater runoff at the site, parcel, and subdivision level; that these methods are

| technologically and economically feasible; that application of LID methods at the basin and

watershed level involved additional cost and practical considerations, such that Ecology. should
be ready to address the issue in future iterations of the municipal permits. Based on the great
weight of tesﬁmony before the Board on LID-related issues, the Board concluded that both the
state AKART standard and the federal MEP standard required greater use of LID techniques,
where feasible, in combination with conventional engi_n%:ered stormwater management

techniques. Id. at cL 16. The Board recognized that LID, like all stormwater management

| PCHB Nos. 12-093¢ and 12-097c
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ltechniques, is subject to Iimitaﬁon in its practical application by site and o;fher censtraints. The
Board remanded the perm1t to Ecology for appropriate modifications.

In the appeals of the 2007 Phase IT Permit, the Board reco gnized that there are sufficient
distinctions between the Phase I and Phase II permittees, specifically in regard to resources a_nd
experience in implementing a stormwater management program. Puget Soundkeeper Alliance v.
Wash. Dep't of Ecology, PCHB Noe. 07-022, -023, Findings of Fact, Conclusions of Law, and
Order, 2009 WL 434836 (Feb, 2, 2009) (2009 Phase I Decision) at CL 4, p. 46. The Board
concluded the 2007 Phase IT Permit condition requiring the permittees to adopt ordinances or
other enforceable mechanism to allow for LID methods is permissible, but it aleo requires

Ecology to take further steps to advance LID methods including requiring the permittees to

identify both the barriers to the implementation of LID methods and the actions taken to removei
the barriers, to establish goals to identify, promote and measure LID use, and to include a
reasonable and flexible schedule to require implementation of the LID techniques on a broader
scale, J-Td. The Board concluded that LID represents AKART and is necessary to reduce
pollutants in the state’s waters, and deferred to Ecology to implement its decision through permit
modification and the development of technical guidance or LID performance standards; Id. at
CL 6, p. 48,

| No party appealed the Board’s decisions on the 2007 Phase T and Phase II Permits. Thus
the decisions became final an_d binding on Ecology, Although the Board had ordered chaﬁges to

the 2007 Phase I and IT Permits related to the requirements for LID, Ecology undettook further

PCHB Nos. 12-093¢ and 12-087¢
ORDER ON SUMMARY JTUDGMENT
17




10

11

12.

13
14
15
16
17
18
19
20

21

efforts to develop the LID requirements by ultimately placing more compréhensive conditions in
the 2013 Permits.

The 2008 Phase I Decision also addressed the issues regarding whether the Growth
Management Act (GMA), ch. 36.70A. RCW, was a barier to Ecology requiring greater use of
LID through its implementation of the state’s water pollution control laws. 2008 Phase I
Decision, CLs 18-27, pp. 60-65. The Board concluded that ch. 90,48 RCW (like the Shoreline

Management Act, Ch. 90.58 RCW) must be harmonized with the language of the GMA, and that

the GMA is not a barrier to requiring the use of the LID requirements, /d. at CL 18, 24, p. 60-63.

The Board held that Ecology could, consistent with the GMA, require use of LID as a water
quality management tool, and the Phase I Permit must do so to be consistent with state and
federal law. /d. at CL 27, p. 65. This conclusion was coﬁsistent with previous Board decisions,
where the Board concluded that Ecology’s impiementation of ch. 90.48 RCW and the SMA, in
which Ecology’s actidﬁ is based on water quality protection, and while venturing into areas that
could also be characterized as land use control's,. did not vsurp the authority of local govemmenfs
under the GMA. 7d CLs 23-24, pp. 62-63. The GMA requires local governments to address

drainage, flooding, and stormwater runoff to mitigate or cleanse discharges of water pollution,

and the Phase I Permit sets forth the methods to accomplish this requirement.” 4. at CL 27, p. 65.

ARGUMENT/CLAIMS OF THE PARTIES
The following is a summary of some, but not all, of the arguments raised by the parties in

their various briefs,
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1. Snohomish County, Clark County and Building Industry Association of Clark County

Snohomish County argues that the second sentence of Condition S5.C.5.a.1ii impermissibly

requires the Counfy to apply Phase I Permit-driven “development regulations™ to pre-existing
development permits that have already been approved and issued by the County. Such a
requirement, the County reasons, conflicts with priﬁciples of state land use and real propérty law,
including: 1) the vested ﬂgh;cs doctrine; 2) the doctrine of finality in land use decisions; and 3)
constitutional protections of development rights.

The County asserts that in (;reatillg such a conflict, Ecology has exceeded its authority
under chapter 90.48 RCW and enacted an nvalid and ultra vires administrative rule. Snohomish
County, as well as other Appellants, asseﬂs that the contested cdnditioﬁ of the Phase I Permit
meets neither the state AKART standard, nor the federal MEP standard because‘it is not
reasonable, nor practicable for the local governments to comply with the requirement when it
will require them to violate state vesting or land use laws. The County asserts that approved and
vested project permits are real property rights affected by implementation of the Phase I Permit,
and thus both regulatory takings and substantive due process issues are presenied for resolution.
The County asks the Board to find the second sentence of Condition 85.C.5. invalid, and delete it
from the Phase I Permit. Snohomish County Motion for Partial Summary Judgment at 7-8.

Clark County and Building Industry Association of Clark County (BIA) join with and
adopt in its entirety the Snohomish County motion. BIA add:ﬁionally urges the Board {o address

the constitutional issues that are raised by the parties.
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2. Puget Soundkeeper Alliance, et al.

Inits résponsc briefing and its own motion for summary judgment, PSA argues that the
Phase I and Phase II Permits are not land use ordinances or regulations, but rather are
requirements imposed by the federal Clean Water Actr(CWA or Act) and state Water Pollution
Control Act (WPCA). PSA asserts that the permits serve a very different purpose and public
interest than the land use regulations discussed by the County. Relying on the 2008 Phase I
Decision, the 2009 Phase II Decision, and state court decisions, PSA argues that the vesting
doctrine does not extend to environmental laws and requirements, which do not exist to control
land use and are not in the nature of zoning laws, but rather exist to reduce and control pollution.
PSA asserts that the munibipal permits do not dictate land use, but rather dictate an
environinental result, with a variety of preferred and alternative methods for achieving that ‘
result. PSA notes that SEPA allows coﬁditions to be imposed that are outside the reach of
vesting laws, e\;idencing the balance that is to be struck between vesting laws and the need to
protect the environment through requirements such as those in the 2013 Permits. If the Board
perceives a collision between these two areas of the law, PSA agserts that the conflict must be
resolved by preemf)tion éf state law that is an obstacle to the accomplishment of the full pufposes
and objectives of the CWA. |

Finally, PSA points out the Board’s limited furisdiction over constitutional claims, and as
a result, such claims are nc;t reviewable by the Board. PSA also argues that Snohomish County’s

position that it may be subject to possible future claims related to vesting is hypothetical and

PCHB Nos. 12-003¢ and 12-097¢
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untipe, and that the County lacks standing to assert the property interest of third parties who may

be affected by application of the terms of the permit at a future time.

3. Department of Ecology

In its response to the Snohomish County motion, Ecology asserts that the County’s
position “is based on the false premise that municipal stc;rmwater discharge permits issued by
Ecolo gy to implement the fedel.'al Clean Water Act (“CWA™) and the state Water Pollution
Control Act (“WPCA”) are restrained by the Hmitations imposed on local government under the
state’s land use confrol statutes.” Ecology’s Response to Snohomish County’s Motion For
Partial Summary Judgment Re Phase I Issue No. 3 at 2. Ecology asks the Board to adhere to
prior rulings, aﬁd reject the County’s effort to expand the vested rights doctrine to apply to ' ,

environmental regulations. Beology argues that the Phase I Permit is not an “administrative

3

rule,” nor does the Permit require the local governments to impose “land use control ordinances.”
Rather, Ecology points out that the issue before the Board dbes not involve the authority of local
governments to unilaterally determine the content of their development regulations, but rather
the obiigafcion to implement Ecology required, reviewed, and approved technical sthmwater
requirements, that are necessary to comply with state and federal water quality taws. Ecolo-gy 1
cites Citizens for Rational Shoreline P[anniﬂg v. Whatcom Cnty., 172 Wn.2d 384, 258 P.3d 36

(2011) and Westside Business Park v. Pierce Cnty., 100 Wn. App. 599, 5 P.3d 713 (2000), to

support its arguments, Ecology also asserts that in addition to the Board’s fack of authority to

address constitutional claims, such claims atre speculative and not ripe for review.
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‘motion, but agrees with the relief requested—deletion (and modification) of the second sentence

4. City of Seattle

Intervenor City of Seattle (Seattle) neither joins nor opposes Snohomish County’s

in Condition $5.C.5. Seattle does not agree with the Courity’s characterization of Washington
law, but suggests that the cited and disputed portion of Condition §5.C.5 “when applied to :
certain factual situations in the future, could create needless tension with statutory land use

definitions and Washington’s law of land use permit finality and vested rights.” Seatfle’s

Response at 3-4. Seattle points out that Washington’s vested rights doctrine is not sweeping, and
that the Supreme Court has recently held that the doctrine is triggered only by a ﬁmited set of
permit applications at the local Ievél, and perhaps only by a building permit application (citing
Abbey Road ‘Group, LLC v, City of Bonneera.ke, 167 Wn.2d 242, 218 P.3d 180 (2009}, Seattle
suggests a mddiﬁcation to the offending sentencé, in an effort to accommodate the interests of
several parties. Howevél', Seattle also goes on to assert thét the Phase I Permit requires local
juﬁsdictions to use their “land use regulatory authority” in ways that cannot be squared with the

vested rights doctrine and the law of permit finality.

5. Coalition of Governmental Entities

The Coalition opposes the motion filed by PSA and filed its own motion for summary
judgment on the related issues ‘from the Phase I Permit appeal (Issues 2.a and 3.a). Consistent
witﬁ the arguments of several other Appeﬂa-nts in this case, the Coalition characterizes the
conditions of the Phase [I Permit, which require implementation of certain LID practices, as land

development practices, and argues there is “no distinction” in Washington law between
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environmental regulation and local land use development regulations. The Coalition sees the
Phase II Permit requirements as venturing into the arenarof “land use policy,” and argues that is
the sole and unique province of local government. The Coalition asserts that the Legislature,
through' statutes such as the GMA, required local planning and development regulation to be
undertaken by local governments and that Ecology’s exercise of autﬁority under the WPCA
“must be carried out consistent with, an on equal féoting with, related state statutes, including
chapters 58.17 and 19.27 RCW, and with the common law.” Coalition’s OppoSition at 11.

The Coalition further asserts that the authority for at least some of the Permit’s terms,
specifically the “vésting and LID provisions” is ch. 90.48 RCW, not the federal CWA, thereby
rejecting any asserfion that there is preemption of state lgw through application of the CWA, and
bolstering its arguinent that state vesting laws take precedence over water quality concerns.
While agreeing that the Permit itself is not subject to state vesting principies, the Coalition
asserts that the local regulations the permittees must impose in 01'def to comply with the peﬁnit
will violate state vesting law. The Coalition asserts that “{N]b Washington court decision has
questioned the applicability of vesting doctrine to environmental regulations of land
development.” Coalition Motion at 16, The Coalition also asserts that the Permit requirements
that require local governments to adopt LID reguiations raise constitutional takings concerns,
and violate substantive due process because they are not “reasonably necessary” to advance a
legitimate public interest in light of available alternativés, and are undaly oppressive. Coalition

Motion at 27-28.
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ANALYSIS

. 1. Standard of Review

The party moving for summary judgment must show there are no genuine issues of
material fact and the moving party is entitled to judgment as a matter of law. Magula v. Benton
Franklin Title Co., Inc., 131 Wn.2d 171, 182, 930 P.2d 307 (1997). A material factina

summary judgment proceeding is one that will affect the outcome under the governing law.

Eriks v. Denver, 118 Wn.2d 451, 456, 824 P.2d 1207 (1992). In a summary judgment, all facts '

and reasonable.inferences must be construed in favor of the nom'nov_ing party. Jones v. Allstate
Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002). Summary judgment may also be granted to
the non-moving party Wﬁen facts are not in dispute. Impecoven v. Departﬁaent of Revenue, 120
Wn.2d 357, 365, 842 ?.Zd 470 (1992).

The Board will review the tm“ms of a General Permit to determine if it is “invalid in any
respeet,” and _whether it is consistent with applicable legal 1'equﬁementé. WAC 371-08-540(2);
Copper Development v. Ecology‘, PCHB No. 09-135 through 09-141, (Order on Summary

Judgment, January 5, 2011); PSA v. Ecology, PCHB No. 02-162, (Order Granting Summary

Judgment, June 6, 2003).

2. The General Permit is not an Administrative Rule

As an initial matter, the Board will address Snohomish County’s assertion that the Phase
I Permit is an “administrative rule,” citing RCW 34.05.010(16), and that Ecology cannot adopt a
rule that conflicts with state law. The County repeatedly refers to the permit as a “rule” in

vartous arguments.
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This Board has squarely held that municipal stormwater general permits are not “rules”
subject to rulemaking fe‘quirements under the Administrative Procedures Act (APA). - Puget
Soundkeeper Alliance v. Wash. Dep 't of Ecology, PCHB Nos. 07-022, -023, Order on Summary
Judgment, September 29, 2008) (2008 Phase 11 Order.on Summary Judgment). The development
and application of general permits to specified sectors is gc;verned by permit procedures
contained in chdpters 173-220 and 173-226 WAC (State Waste Discharge General Permit
Program and NPDES Permit Program), which provide a process for notice, comment and appeal,
separate from the APA rulemaking requirements. Id. The Phase I Permit is not an
administrative rule.

3. The Phase I and Phase IT Permits implement environmental laws, and are not subject
to stafe vesting laws (Phase I Issues 3.2 and 17.a; Phase [ Issues 2.8 and 3.a).

a. Owverview of statutory authority for municipal stormwater permits,

Ecology issues the Phase I and Phase II Permits to implement the federal CWA and the
WPCA, Because Fhe appealing municipalities assert that state land use laws constrain the terms
Ecology may require in NPDES permits, a short review of the authority under which the
municipal permits are issued is necessary.
| The CWA is the ﬁation’s primary water Poliution control law. The Act’s purpose is “to
restore and maintain the chemical, physical, and biological integrity of the Nation’s waters. 33
U.S.C. § 1251(a). To serve those ends, the Act prohibits the discharge of any pollutant by any

person unless done in compliance with some provision of the Act and/or in compliance with an

|NPDES permit. 33 U.S.C. §§ 1311(a) and 1342. Under the CWA, MS4s fall under the
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definition of “point sources” and as suc_h must obtain‘ an NPDES permit which will place limits
én the type and quantity of pollutants that can be released into the Natilons’ \ﬁaters. 33U5.C.
§1362(14); South Florida Water Management Dist. v. Miccosukee Tribe of Indians, 5410U.8. 95,
102, 124 S.Ct. 1537 (2004);7 Puget Soundkeeper Alliance v. Ecology, 102 W. App. 783, 788, 9
P.3d 892 (2000). | | |
Prior to 1987, there was much controversy over whether municipalities were subject o

NPDES permitting requirements under federal law. See e. g., Natural Resources Defense Council
v. Costle, 568 T, 2d 1369, 1374-1377 (D.C. Cir. 1977)(invalidating EPA rcgulation exemptingr
MS4 discharges from NPDES permitting). This controversy was resolved in 1987 when
Congress enacted the Water Quality Act amendments to the CWA. Pub: L. No. 100-4, 101 Stat;
7 (1987)(codified throughout 33 U.S.C.). At the core of the 1987 amendments was 33 U.S.C.
§1342 (p)(3), which resolved the question of whether municipal storm sewer systems required
NPDES permits and cstab_lished the federal standards for municipal stormwater discharges. That
section provides as follows: |

Permits for discharges from municipal storm sewers . . . shall require controls to

reduce the discharge of pollutants to the maximum extent practicable, including _

management practices, control techniques and system, design and engineering ' i

methods, and such other provisions as the Administrator or the State determines

appropriate for the control of such pollutants. , i
33 U.S.C. §1342(p)(3)(B)(iii), 7 ;

This provision required an NPDES p;rmit for municipal storm sewer discharges and o

directed that municipal stormwater dischargers must reduce the discharge of pollutants “to the

maximum exfent practicable,” which was a lesser standard than had previously been in federal
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law for all other industrial or other stormwater dischargers.‘ Defenders of Wildlife v. Browner,
191 F.3d 1159, 1166 (9% Cir. 1999), amended by 197 F.3d 1035 (9" Cir. 1999).

Ecology is given complete authority to establish and administer a comprehensive permit
program in order to allow Washington to participate in the federal NPDES progtam. RCW 90.

48.260(1)(a). The Environmental Protection Agency (EPA) has delegated authority to Ecology g

| to administer the NPDES permit prograin in Washington. Ecology’s authority under the NPDES

program extends to issuing municipal stormwater permits. RCW 90.48.260(3). Like the broad
goals of the CWA, the S_tate’é WPCA declares the public policy of the State is “to maintain the
highest possible standards to insure the purity of all waters of the state consistent with public
health and public enjoyment thereof. . . .” RCW 90.48.010. The WPCA goes on to state the
required AKART standard:
In order to improve water quality by controlling toxicants in wastewater, the |
department of ecology shall in issuing and renewing state and federal “
wastewater discharge permits review the applicant's operations and incorporate
permit conditions which require all known, available, and reasonable methods
to control toxicants in the applicant's wastewater, . . In no event shall the
discharge of toxicants be allowed that would violate any water quality standard,
including toxicant standards, sediment criteria, and dilution zone criteria.
RCW 90.48.520 (eaphasis added).
General permits issued by Ecology are to ensure compliance with AKART, water

quality-based effluent limitations, and any more stringent limitations or requirements, including

those necessary to meet water quality standards, WAC 173-226-070, The Board has previously

-1 held that MS4s, like other waste dischargers, must comply with water quality standards adoi)ted

by Beology. Puget Soundkeeper Alliance v. Wash. Dep 't of Ecology, PCHB Phase I Nos. 07-
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021, 07-026 through -030, and 07—039, and Phase II Nos. 07-022, -023, Findings of Fact,
Conclusions of Law, and Order Condition S4 (August 7, 2008) (ZOOé Consolidated Issue 84
Decision). State law also makes it unlawful for any person-to discharge into the waters of the
state, or to permit or allow the discharge of any organiclor inorganic matter that shall cause or
tend to cause pollution of such waters. RCW 90.48.080.

To the extent any of the parties argue that the authority for provisions of the Phase T and
Phase II Permits lies solely in state law, the argument is erroneous (see e.g., Coalition motion at
p. 7). The Permits represent a comprehensive effort, based in the authority of both federal and
state law, to address the problem of stormwater pollution from MS4s.

"b. Phase | and Phase TI Permits are not land use control ordinances governed
by the state’s vested rights doctrine.

The success of the arguments advanced by the municipalities on summary judgment rises
or falls on their characterization of the requirements of the pe_rmit that they r.nust implement
locally, and the LI provisions in particular as “land use control ordinances” subject to the
state’s vested rights doctrine, codified at RCW 58.17.033. SI:thOIIliSh County’s motion, and the
supporting memoranda from other counties and cities, resf on the premise that the ﬁermit
requires them to adopt and apply such land use restrictions to applications and projects that have
“vested” to earlier requirements, and which caonot be changed at a later time. Similarly, the
Coalition characterizes the Phase 1T Permit, and in particular required LID pfovisi‘(}ns, as an
effort “to prescribe Specfﬁc land development regulations -that the Jocal governments must

adopt.” The Board rejects these arguments on four bases: 1) the Phase I and Phase T Permits
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tmplement state and federal laws to address water quality, not to control land use; 2) the Board
will not judicially expand the vested rights doctrine; 3) the Legislature has direcﬂlyl addressed the
inclusion of LID requirements in the Permiits; and 4) the municipalities must comply With state
water quality laws and require those they regulate to cio so as well.

The Board is cognizant of the “vested rights doctrine” as it has been applied to
subdivisions and short subdivisions, zoning and related land use control ordinances, and as
codified at RCW 58.17.033. The Board recognizes that in Washington, “vesting” refers
generally to the notion thata 1a1.1d use application, under proper conditions, will be considered
only under the land use statutes and ordinances in effect at the time of the application’s
submission, Noble Manor Cé. v. Pierce County, 133 Wn.2d 269, 943 P.2d 1378 (1997).
Through this doctrine, developers are provided a measure of certainty to protecting against
fluctuating land use policy. Id. at 278.

However, the Board has consistently ruled that the requirements imposed by NPDES
stormwater ﬁemn_its are not land use control ordinances that are subject to state vesting laws.
Rosemere Neighborhood Ass 'n. v. Dep’t of Ecology and Clark Cnty., PCHB No. 10—103-(Order
Denying Summary Judgment, August 26, 2010), affirmed, Clark County v. Rosemere |
Neighborhood Ass'n., 170 Wn. App. 859, (2012).* In Rosemere, the Board reaffirmed a prior
ruling which held that a requirement to obtain coverage under the Construction Stormwater
General Permit is not an “applicable zoning or other 1and use ordinance subject to the vested

rights doctrine.” Cox v. Dep 't of Ecology, PCHB No. 08-077 (Order Granting Suminary

* While affirming the Board's decision in Rosemere, the Court of Appeals did not directly address the Board’s
vesting decision, which was one of many issues in the appeal. Rosemere, 170 Wn. App at 875-76.

| PCHBE Nos. 12-093c and 12-097¢

ORDER ON SUMMARY TUDGMENT
29




10
1
12
13
14
15
i6

17

18

19

20

21

Judgment, Feb. 26, 2009). The Board has consistently rejected arguments that state law
doctrines of vested rights and finality of land use decisions control and Limit the application of
water quality requirements developed under both state and federal law. Id.; Rosemere v. -
Ecology, supra,

In Rosemere the Board stated “it 1s the application of the federal Clean Water Act and
state water pollution control laws that require municipal permittees to adopt updated stormwater
conirols for the purpose of controlling water pollution and protecting water quality. To that end,
the Phase I Permit is an environmental regulation which does not dictate paﬁicuiar uses of land
but requires only that, however the land is used, damage to the environment is kept within
prescribed limits,” Rosemere (Summary Judgment at 14) (citing California Coastal Com’n v.
Granite Rock Co., 480 1J.8.572, 587, 107 S. Ct. 1419 (1987) (“[TThe line between environmental
regulation and land use I‘Jianning will not always be bright. . . [H]owever, the core activity'
described by each phrase is undoubtedly different.”). The Board’s decision also rested on the
réco gnition by our State Supreme Court that “[a] proposed development which does not conform
to newly adopted laws is, by definition, inimical to thé public interest embodied in those laws.”
Abbey Road Group, LLC v. City of Bonney Lake, supra, 167 Wn.2d at 251.

The conditions that are imposed pursuant to the Phase | and Phase II Permits exist and are
designed to address pollution; not to control the use of land. The authority for these conditions is
contained in state and federal environrﬁgn’c_al laws, not any land use-related statute. The
requirement to use various best mana,gehlent practices to control stormwater runoff from new

development or redevelopment, including the LID BMPs, does not change the type of use the
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land may be put to (residential, commercial, Vetc), nor is it a tool to regulate the subdivision of
larid. Rather, the requirements of the Phase [ and I Permits are, by their nature, aimed at
improving the- quality of the environment and the beneficial uses of the state’s waters for the
public at large. The reguirements the municipalities must impose locally are technical, current
state of the art pollution céntroi approaches, developed to control pollution in increasingly
effective ways for the public benefit, and do not resemble a zoning law or other development
regulation, even in the loosest definition of that term. See, New Castle Invs. v. City of LaCenter,
98 Wn. App. 224, 232, 989 P.2d 569 (1999)(transportation impact fees, placed in tax statutes,
may have some land-use related objectives, but do not fall within the vesting statute as a land use
control ordinance).

This analysis does not change simply because under the terms of the permits the
municipaliti es must adopt programs or locally enforceable provisions that require further
implementation of these water quality control measures by construetion or ‘industrial sources in
tﬁe community. fn considering both the authority and public purpose behind the permits,
appﬁcation of the vested rights doctrine would thwart the public, and legislatively Stat;d interest
of enhanced environmental quality. The Permits advance these environmental goals by
uitimately providing developers a large menu of poliution-controlling traditional BMPs, as x-ﬂveil
as LID BMPs (e.g., water harvesting, bioretention, retained natural vegetation, rain gardens,
pervious materials or porous pavement) to consider and utilize at the point-a project proceéds to
disturb the environment and creaté potcntially polluted dischar ges. The BMPs ultimately

required by the permits, inciuding the low impact development BMPs, are under the
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requirements of the CWA and state law, necessary to ensure MS4s comply with ét&te water
quality Standards.- Ultimately, applying the vested rights doctrine as requested by the Appella.nts
would allow developments to violate the state and federal water guality laws,

In applying the vested rights doctrine, the State Supreme Court has stated that it will not
extend the vested rights doctrine by judicial éxpansion, but only where there has been legislative
extension of the doctrine to a specific land use action. Noble Manor v. Pierce County, supra, 133
Wn.2d at 280. Tflle Court reasoned that there are competing policy concerns regafding vested
rights for land use, and that “[T]f a vested right is too easily granted, the public interest is
subverted.” Id. (ctting Ericksen & Assocs., Inc. v. McLe:‘rﬁn, 133 Wn.2d 518, 872 P.2d 1090
(1994)). Here; there is no legislative extension of the vestéd rights doctrine to the broad scope of
environmental and water quality actions driven by the state WPCA and the federal law CWA.
The law is simply not structured in the mannér advanced by the municipalities, as the state’s
environmental laws, as well as federal clean water laws, stand separate from land use laws. The
Legistature has never defined ﬁe broad array of environmental regulations administered by
Ecology, either directly or through a federally delegated program such as the NPDES program,
as “land use controls” within the purview of vested rights. Neither has the Legislature defined
low impact development as a land use control ordinance. RCW 58.17.033. The Phase I and
Phase 11 Permits respond and atteﬁlpt to regulate the leading contributors to water guality
pollution in the state’s urban waters-—pollution that has resulted in loss of habitat, the listing of

salmon species under the Enéangered Species Act, among other problems. Indisputably, there
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are competing and overriding policy concerns embodied in state and federal environmental laws
that require the stéte vested rights doctrine to give way.’.

Indeed, in giving Ecology direction to issue updated Phase I and Phase II municipal
NPDES permits, the 2012 Legislature expressly recognized that provisions “relating to new
requirements for low-impact development and révieW and reviston of local development codes,
rules, standards, or other enforceable documents to incorporate low-impact éevelopment
principles must be implemented sirﬁultaneoﬁsly.” § Chapter 1 §313, Laws of 2012 (2012 Ist
Special Session), codified in RCW 90.48.260(3)(b)(i). Consistent with the Legislative directive,
the low-impact deve]opmentvrequireﬁqents go into effect on December 31, 2016 for most
Western Washington permittees.” In addition to the substantive amendments to Ch. 90.48 RCW
related to low impact development, the Legislature, in both 2012 and 2013, has included budget
provisos directing significant appropriations to technical training for Phase I and 11 jurisdictions

regarding the benefits of low-impact development (when its use is appropriate and feasible, and

* We find it irrelevant that the Permits and other documents may occasionally use terms such as “land use controls”
in describing pellution control measures that the permittees must implement,
8 The recent legislation specifically provides:

~ {3) By July 31, 2012, the department shall: :

{a) Reissue without modification and for a term of one vear any national pollutant discharge elimination
system municipal storm water general permit applicable to western Washington municipalities first issued on
Tanuary 17, 2007; and

(b) Issue an updated national pollutant discharge elimination system municipal storm water general permit
applicable to western Washington rmunicipalities for any permit first issued on January 17, 2007. An updated
permit issued under this subsection shall become effective beginning Angust 1, 2013,

(i) Provisions of the updated permit issued under (b) of this subsection relating fo new requirements for
low-impact development and review and revision of local development codes, vules, standards, or other
enforcenble documents to incorporate low-impact development principles must be implemeited
sintultoneously. These requirements may go into effect no earlier than Degeraber 31, 2016, or the time of the
scheduled update under RCW 36.70A.130(5), as existing on July 10, 2012, whichever is later. (emphasis
added) .

" Some Phase Tl permittees have dates later than the 2016 date,
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the design, installation, maintenance and best practices of low-impact development). Engrossed

| Third Substitute $.B.5034, 63" Leg., 2™ Spec. Sess., at 118-19 (§ 302(3))(Wash. 2013);

Engrossed Third Substitute H.B. 2127, 62™ Leg., 2™ Spec.. Sess., at 136 (§ 302(14)) (Wash. -
2012). Thus, the Legislature has affirmatively acknowledged that low impact development
requirements will become part of the environmental regulatory structure imposed by the Phase I
and 11 Permits.

The argument of the Coalition that there is no legislative authority for Ecology to impose
low impact &evelopment requiretnents in the Phase IT Permit is simply not well-founded. In
passing the legislation noted above, the Legislature is presumed to be familiar with judicial
interpretation of statutes, and the Legislature’s knowledge of Ecology’s interpretation of ch.

90.48 RCW can be reasonably inferred. Estate of Bowers, 132 Wn. App 334, 342-343, 131 P.3d

916 (2006). Since the Roard’s decision requiring greater implementation of LID (and its related

rejection of the application of the vesting doctrine) in the appeal of the last iterration of the
municipal permit, the legislature has not taken action to define the stormwater general permits as
land use controls under the vesting doctrine. The Legislature’s inaction in this regard, especially
in light of direct action addressing the implementation of LID in 2012 and 2013, indicates -
legislative approval of the methods Ecolo gy has included in the mugicipal stormwater general
permits for protection of the state’s water quality, Hangman Ridge T; miﬁingASmbles, Inc. v.
Safeco.Title Ins. Co., 105 Wn.2d 7;78, 789,719 P.2d 531 (1986),

The positions advanced by Snohomish County, the Coalition, and other municipalities

also frustrate the underlying policies and requirements of the CWA and state water pollution
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| control statutes. In advancing the primacy of state vesting laws over the requirements of the

Phase I and Phase 1I Permit, the municipalities do not mention that the continued stormwater

discharges from MS4s are in violation of the water guality statutes and RCW 90.48.080, which
prohibit the continued discharge, or allowance of the discharge of, polluted water from their
MS4s to the waters of the State There is no basis ﬁpon which to set aside the prohibitions éf
state water quality iaws in favor of application of the vested rights statute, To do so would
require the Board to convert the very means used to implement the water quality statutes into
land vse ordinances, allowing projects to go forward for years, and possibly decades, Withoﬁt
compliance with the requirements of water pollution laws designed to protect and restore the |
quality of the state’s waters,

Moreover, as the Board concluded in fhe 2008 Phase I Decision, the WPCA must be
harmonized with the language of the GMA. 2008 Phase I Decision at CL 18, 24, pp. 60-63,
This conclusion applies equally to the other statutes cited by the Coalition, chapter_s 58.17 and . i
19.27 RCW. Ecology can, consistent with the GMA and these other statutes, require use of LID
as a water quality management tool. Jd. at CL 27, p. 65. In sum, we must harmonize these
various laws, and given the clear and compéting policy objectives of the water pollution control
statutes, the source of authority for the Phase [ anci Phase II Permits, and the limitation on the
vested i ghts doctrine as expressed by our coutts, this Board will not engage in an expansion of
the vested rights doctrine -as proposed by the municipalities.

Finaﬂy, both Appellants and Respondents cite to the Westside Business Park case to

support their arguments that the vesting doctrine either is or is not an obstacle to implementation
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of the requirements of the Phase I and Phase 1T Permits, Westside Bus. Parkv. Pierce County,
100 Wn, App. 599, 5 P.3d 713 (2000). We find that case of limited assistance, as the facts that
were before the ﬁppell&te coqrt are not the same as those presented by implementation of the
Phase I and Phase IT Permits. Also, the Board has previously rejected the applicability of that
case to another general permit question, co'ncluding that the requirement to obtain coverage
under the Construction Stormwater General Permit is not a mandatory prerequisite tor the
approval of a plat or subdivision, and was not an applicable zoning or other land use ordinance
subject to the Vgstéd rights doctrine. Cox v. Ecology, supra. Similar to our analysis in thé Cox
case, the requirements imposed by the municipalities un_der the Phase I and II Permits are not
related to subdivisioﬂ_ approvéls, but rather are the methods by which environmental quality
cof};trols and best management practices for stormwater management are implemented by a
project, sometimes long after the approval of the plat or subdivision of land at the local leved,
‘Finally-, we note that the Westside Business Park (.:ase left open the question of whether state
vesting laws are preempted by the CWA, or otherwise frustrate the purposes and objectives of
water quality laws. Based on the discﬁss_ion below we need not address that issue further,
Based on the foregoing analysis, the Board grants summary judgment to PSA and

Ecology on Phase I Issues 3.2 and 17.a and Phase I Issues 2.2 and 3.a.5

fpsa argues that if the Board concludes there is a conflict between the state’s vesting and other land use laws and
the requirements of the Phase T and TT Permits, the conflict must be resolved by finding that federal law preempts

state law. PSA reasons that Washington vesting law cannot contradict or limit the scope of the CWA, which creates

a widespread federal system of regulation, and state efforts must satisfy the requirements of federal water quality
taws and repulations (citations omitted), Because we find there is no such conflict, and that the water quality laws
and regulations embodied in, and implemented through the Phase I and IT Permits are vakid and not subject to state
vesting and other land use concepts, we need not reach PSA’s preemption argument.
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4. The Doctrine of Finality in land use decisions 1s not violated (Phase [ Issue 3.b).

‘The “finality” doctrine in Jand use is _closely related to the vesting doctrine, and stands for
the proposition that there shouid be administrative finality in land use decisions. Chelan County
v. Nykreim, 146 Wn.2d 904, 52 P3d 1 (2002), Skamania County v. Columbia River Gorge
Com’n, 144 Wn.2d 30, 26 P.3d 241 (2001).. Finality in land use decisions, such as rezones or
boundary line adjustments, allows the land owner or developer to safely proceed with
development of the property. |

For the same reasons discussed above, the Board concludes the terms of the Phase I and
P ermits, and the requirements the municipalities must impose, presents no conflict with the
principal that land use decisions are entitled to finality, Again, application of environmental
regulations to development—even updated and more advanced environmental regulations—is
not in the nature of a land use decision. The developer may pfowed with the use of the property
as originally disclosed in applications to the county or city, but does not have a legitimate
expéctatién that pollution control measures will be frozen in time to outdated or ineffective
measures, Contrary to Snohomish County’s agsertion, the municipality is not required to ameﬁd
or revoke permits earlier issued in ordet to comply with the Phase [ or I Permit. The Board
denies Snﬁhomish County’s requést for summary judgment on Phase I Issue 3.b.

5. Ecology has the authority to define the terms of the Permit and reguire ongoing
compliance with stormwater permits (Phase I Issues 3.d and 3.e).

Snohomish County argues that the Phase I Permit purports to define, for purposes of the

County’s development regulations, the terms “application” and “started consiruction.” The

PCHB Nos, 12-093¢ and 12-097¢
ORDER ON SUMMARY JUDGMENT
' 37



10
1
12
13
14
15
16
17
18
19
20

21

Permit does not do so. Rather, the Phase [ Permit defines these terms only in the context of the -
local stormwéter program required by the Permit. Ecology has the authority to appropriately
define terms necessary to carry out its obligations under the WPCA., RCW 90.48.030,

The County also argues that Ecology may not require the municipalities to apply the new
local program for controlling discharges into the MS4s to new development, redevelopment and
constructions sites that have not started construction by June 30, 2020, because the Phase I
Permit expires in July 2018. Condition S5.C.5.a.1ii. The Board agrees with Ecology’s analysis
of this issue. Coﬁnty actions implementing this requirement will likely take place well before the
July 31, 2018 expiration date of the permit, as the project approvals the County issues_ after June
30, 2013 will need to comply with the local stormwater ordinance the County later adopts (by
June 30, 2015). As Fcology states, even if the County’s concern with the timing were acctirate,

it is reasonable to assume and expect that the next municipal stormwater permit will be at least as

stringent as the current permit (or the current permit will be extended for a period of time), 40

C.F.R. § 122.44(1)(1). If this remains an issue at the expiration of the 2013 Permit, it will be
resolved by the terms of the next permit.

The Board concludes that the permit terms are valid and Ecology acted reasonably in
each instance. The Board denies Snohomish County’s motion for summary judgment and

dismisses Phase I Issues 3.4 and 3.e.
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6. The Board does not have jurisdiction o hear constitutional claims raised by
Appellants, and such claims are speculative and unripe (Phase I Issues 3.¢c and 20).

Snohomish County, the Coalition, and others assert that the Phase I and Il Permits require
new or different conditions on project permits after the local government has approved a local

permit and/or there is a vested permit application. The Appellants assert that any attempt to

place “new or different conditions” on a proj ect permit, based on the requirements of the Phase I

or Phase HI Permit would constitute a regulatory taking and violate substantive due process. The

Appellants reason that because of this, the local government cannot lawfully comply with the

Phase I or Phase IT Permit, and Ecology has acted contrary to law. Despite Board precedent to
the contrary, both the Coalition and BIA advance the propostition that the Board has authorif;y -to |
decide whether the challenged permit provisions require local governments to violate
constitutional rights of property owners. Coalition Opposition and Motion at 25-28. BIA
Respbnse to PSA Motion at 5-7.

The Board rejected similar arguments regarding the constitutionality of the prior Phase IT

Permit and declined to rule on any constitutional issues. Phase II Order on Summary Judgment,

at 7-9, September 29, 2008, In that Order we relied on our decision in Cornelius v. Ecology,

PCHB No. 06-099 (Order on Summary Judgﬁen’t {As Amended on Reconsideration)}, Jan. 18,
2008). In Cornelius we observed that the Board’s jurisdiction to hear and decide appeals of
Ecology orders and penalties necessarily included the authority to determine whether Ecoldg?’ s
action (there a water right change) complied with applicable laws. The Board does not have

jurisdiction over a facial challenge to the constitutionality of a statute, but will construe a statute
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in a manner that presumes it is constitutional. When ruling on an “as applied” challenge, the

Board has limited its jurisdiction to addressing procedural defects or issues that arise in particular

|cases. PSA v, Ecology, PCHB Nos. 07-022, 07-023 (Order on Sumimary Judgment, Sept. 29,

2008); First Romanian Pentecostal Church of Kenmore v. Ecology, PCHB Nos. 08-098 & 08-

1099 (Order on Summary Judgment Motions May 22, 2009). The Board also has jurisdiction over

whether a challenged agency action complied with the applicable laws, Cornelius, at pp. 8-9.
Our consideration of the agency’s compliance with statutes and regulations may, accordingly,
also dispose of procedural due process claims which assert noncompliance with tﬁose laws. See
First Romanian Pentecostal Church of Kenmore v, Ecology, PCHB Nos 08-098 & 08-099 (Ordcf
on Summary Judgment Motions May 22, 2009)(Board addressed alleged duc procesé violations
related fo notice). | |

Here, the takings. claim advanced by the municiéal_itiés is not “mosﬂy précedura ” as _
dis;;usséd in our earﬁer cases énd does not call on the Board to review or apply a pa‘rticﬁlar
statute or regulation to the facts of this case. The Board has previously analyzed a takings claim
as one of substantive due process, and as such, outside the Board’s jﬁisdiction. First Romanian
Pentecostal Church of Kenmore v. Ecology, PCHB Nos 08-098 & 08-099 (Order on Summary
Judgment Motions May 22, 2609). In the previous Phase IT appeal, we also held these very
claims were not ripe for reviéw and more appropriately addressed in superior court at another
time, stating as follows:

At this point in time, the Board has before it the Western Phase II Peﬁnit, but

no facts or context about the application and regulation of individual properties
or projects pursuant to the permit. The Board agrees with Ecology that
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liability for regulation of property, and a takings ;:laim such as the Coalition

attempts to present, are fact-specific inquiries that involve consideration of

numerous factors must be considered in the context of a specific case.
Phase IT Summary Judgment Order at 9.

We conclude that the same analysis is applicable to the takings claim advanced in this
appeal. See also, Patrick O’Hagan v. State, PCHB No. 95-25 (1995) (COL H); PSA v, Ecologj.)
at pp. 8-9. |

Accordingly, the Board concludes that it is without jurisdiction over the takings and
substantive due process claims raised in the summary judgment motions of Snohomish County,
the Coa]itién, and ofhers who join in the motions. We are also without jurisdiction ov;ar such a
claim because we are without authority to fashion any remedy responsive to such a claim, such
as an award of monetary damages. Accordingly, summary ju&gment is denied to Snohomish

County on Phase I Issues 3.c and 20."

7. rEcollo_gy Reguested C—laﬁﬁcation of Permit Languagé '

As a resulf of our conclusions related to the vesting and finality-arguments .advanced by
the Appellants, the Board concludes that Condition S5 of the Phase I and Phase IT Permit is
valid, and the requirements of the Permits can be lawfully applied consistent with the effective
dates set out in t’qat Condition of the respective Permits.

Ecology has ppinted out that the Phase T Permit fails to contain the correct language to

address the situation where an application is submitted before July 1, 2015, but the municipality

? We also note that a related environmental board, the Shorelines Hearings Board, has also held it is without
jurisdiction over a ciaim that a permit denial deprived an applicant reasonable use of property. Fladseth v. Mason
County, SHB No. 05-026 {2007)(COL C2).
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ORDER ON SUMMARY JUDGMENT

approves fhe application after July 1, 2015, Ecology suggests a remand to address this issue by
changing the language of the second sentence of Condition $5.C.5.a.i1i to say “application
submitted” instead of “projects approved.” Moore Decl. To make the permit consistent with
Ecology’s intent, and clear to the parties, the Board enters a limited remand of the Phase § Permit
for purposes of that correction.
ORDER

The Board GRANTS summary-Judgment to PSA and Ecology on Phase I Issues 3, 17.a,
and 20, and Phase U Issues 2.a and 3.2

The Board DENIES summary judgment to Snohomish County on Phase I Issue 3. The
Board DENEES summary judgment to the Coalition of Governmental Entities on Phase II Issues
Z.aand 3.a. 7

Condition SS.C.S.a;iii'éf the Phase [ Petmit is REMANDED to Eéology for modification
consistent with the req,uest-of thé Agency. (to modify/replace the term “projects approved” to
“applications submitted” in the second clause of the second sentence of that Condition).

SO ORDERED this ﬂ day of October, 2013.
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APPENDIX A (RECORD ON MOTIONS)

1. Snohomish County’s Motion for Partial Summary Judgmcnt Regarding Phase T Issue No. 3
with Appendices A-Z,

2. Imtervenor City of Seattle’s Response to Snohomish County s Motion for Partial Summary
Judgment Regardmg Phase I Issue No. 3.

3. Combined Response of Intervenors Puget Soundkeeper Alliance et al. to Snohomish County
Motion for Partial Summary Judgment on Phase I Issue No. 3 and Puget Soundkeeper
Alliance Motion for Summary Judgment on Phase I Issue Nos. 3, 17(a), and 20 and Phase I
Issue Nos. 2(a) and 3(a).

A. Declaration of Janette K, Brimmer; together with:
1. Exhibit A: Select portions of the 2013 Phase | and Phase H Stormwater
NPDES permits as follows:
1. A-l: Section S5.C.5 of the Phase I Permit;
2. A-2: Appendix 1 to Phase I Permit;
3. Section 55.C.4 of the Phase II permit; and :
4. Appendix 1 to Phase 1l Stormwater NPDES Perrmt
ii. Exhibit B: Copies of parties’ responses to select interrogatories promu}gatcd
by Puget Soundkeeper Alliance.:
[. B-1i: Pierce County responses to Phase I Interrogatory Nos. 3 and 28;
2. B-2: Clark County responses to Phase I Interrogatory Nos. 3 and 28;
3. 'B-3: King County responses to Phase I Interrogatory Nos. 3 and 28,
4. B-4: Snohomish County responses to Phase I Interrogatory Nos. 3 and
28, ' B ,

B-5: City of Seattle responses to Phase I Interrogatory Nos. 5 and 11;

6. B-6: Building Industry Association of Clark County responses to
Phase I Interrogatory Nos. 3 and 28;

7. B-7. King County responses to Phase [} Interrogatory Nos. 5 and 11;

8. B-8: Phase IT Coalition responses to Phase II Interrogatory Nos. 5 and
11,

A

4. Appeliant Clark County’s Response in Support of Snohomish County’s Motion for Partial
Summary Judgment Regarding Phase I Issue No. 3,

5. State of Washington, Department of Ecology’s Response in Opposition to Snohomish
County’s Motion for Partial Summary Judgment Regarding Phase [ Issue No. 3.
A. Declaration of Bill Mdore in Support of State of Washington, Department of
Ecology’s Response in Opposition to Snohomish County’s Motion for Partial
Summary Judgment Regarding Phase I Issue No. 3. :
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i. Exhibit A: Cover page and pages 130-141' of Ecology’s Responseto
Comments on the Municipal Stormwater Permits, :

Snohomish County’s Combined Reply to Ecology’s and PSA’s Responses to Snohomish
County’s Motion for Partial Summary Judgment Regarding Phase I Issue No. 3 and
Response to PSA’s and Ecology’s Motion for Summary Judgment Regardmg Phase I Issues
Nos. 3, 17(a), and 20, and Phase IT Issues Nos. 2(a} and 3(a).

Intervenor City of Seattle’s Response to Puget Soundkeeper Alliances” Motion for Partial
Summary Judgment Regarding Phase I Issues 3, 17(a) and 20, and Phase II Issues 2(a) and
3(a).
A.. Second Declaration of Theresa R. Wagner (Phase I and Consolidated Phase II).
i. Exhibit A: Volume I (Minimum Technical Requirements and Site Planning) —
Table of Contents, Section 1.5.5 (MR #5; On-Site Stormwater Management)
and Chapter 3 (Preparation of Stormwater Site Plans);
ii. Exhibit B: Volume III (Hydrologic Analysis and Flow Control BMPs) —
Table of Contents, Section 3.3 (Infiltration Facilities for Flow Control and
- Treatment) and Section 3.4 (Stormwater-related Site Procedures and Design
Guidance for Bioretention and Permeable Pavement),
iit. Exhibit C: Volume V (Runoff Treatment BMPs) — Table of Contents and
Chapter 5 (On-Site Stormwater Management);
iv. Exhibit D: City of Seattle’s responses-to PSA’s interrogatories Nos 4 and 28
(which incorporates by reference the response to No. 4).

Appellant Clark County"s Combined Reply in Support of Snohomish County’s Motion for

_ Partial Summary Judgment Regarding Phase I Issue No. 3 and Response in Opposition to

10.

11,

12.

PSA’s and Ecology’s Motions for Summary J udgment Regarding Phase I Issues Nos. 3,
17(a) and 20.

Notice of Clark County’s Joinder in Snohomish County’s Motion for Partial Summary

Judgment on Phase I, Issue No. 3

[BIA’s] Response to Puget Soundkeeper Alliance’s, et al Motion for Summary Judgment
and Response to Snohomish County. _

[BIA’s] Motion to Join Snohomish County s Motion for Summary Judgment on Phase 1
Issue No. 3.

Coalition of Governmental Entities” Opposition to Puget Soundkeeper, et al.’s Motion for
Summary Judgment on Phase I Issues 2(a) and 3(a) and Coalition’s Motion for Summary
Judgment on Phase II Issues 2(a) and 3(a).

PCHB Nos. 12-093¢ and 12-097¢
ORDER ON SUMMARY JUDGMENT
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A. Declaration of Lori Terry Gregory in Support of Coalition of Governmental Entities’
Opposition to Puget Soundkeeper Alliance, et al.’s Motion for Summary Judgment on
Phase II Issues Nos. 2(a) and 3(a) and Coalition’s Motion for Summary Judgment on
Phase 1T Issues 2(a) and 3(a);

i. “Exhibit A: Excerpts of the redlined version of the 2013-18 Phase II MS4
Permit for Western Washington and Appendix I
ii. Exhibit B: Excerpts of the redlined version 2012 Stormwater Management
Manual for Western Washington. '

B. Errata to Coalition of Governmental Entities” Opposition to Puget Soundkeeper, et
al.’s Motion for Summary Judgment on Phase II Issues 2(a) and 3(a) and Coalition’s
Motion for Summary Judgment on Phase II Issues 2(a) and 3(a).

13. Puget Soundkeeper Alliance, et al. Reply in Support of Motion for Summary Judgment on
Phase I Issue Nos. 3, 17(a), and 20 and Phase If Issue Nos. 2{a) and 3(a)
A. FHrrata to Puget Soundkeeper Alliance, et al. Reply in Support of Motion for Sutmmary
Judgment on Phase [ Issue Nos. 3, 17(a), and 20 and Phase 1T Issue Nos. 2(a) and

3(a).

14. Respondent State of Washington, Department of Ecology’s Reply in Support of Puget
Soundkeeper Alliance’s Motion for Summary Judgment on Phase I Issue Nos. 3, 17(a), and
20 and Phase I Issue Nos, 2(a) and 3(a).

A. Exhibit A: Excerpts from Engrossed Third Substitute S.B. 5034, 63 Leg. 2* Spec.
Sess.

B. Exhibit B: Excerpts from 2012 Su (Pplemental Operating Budget, Engrossed Thn:d
Substitute H'B. 2127, 62™ Leg. 2% Spec. Sess. - _

C. Exhibit C: Excerpts from 2007 Phase IT Permit.

15. Coalition of Governmental Entities’ Reply in Support of Coalition’s Motion for Summary
Judgment on Page Il Issues 2{a) and 3(a). '

PCHB Nos, 12-093¢ and 12-097¢
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POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

PIERCE COUNTY; SNOHOMISH
COUNTY, a political subdivision of the State
of Washington; CLARK COUNTY,
WASHINGTON; KING COUNTY, a
political subdivision of the State of
Washington; and BUILDING INDUSTRY
ASSOCIATION OF CLARK COUNTY,

Appellants,
and
CITY OF SEATTLE, a municipal
corporation; and CITY OF TACOMA, a
municipal corporation,

Intervenors,

V.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent,
and

PUGET SOUNDKEEPER ALLIANCE,
WASHINGTON ENVIRONMENTAL
COUNCII, and ROSEMERE
NEIGHBORHOOD ASSOCIATION,

Resporident Intervenors.

and

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER

PCHB No. 12-093c

PCHB No. 12-097c

PCHB No. 12-093c
(Phase )

PCHB No. 12-097¢c
(Phase II Consolidated Issues)
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COALITION OF GOVERNMENT :
ENTITIES: CITY OF AUBURN, CITY OF
BAINBRIDGE ISLAND, CITY OF
BELLEVUE, CITY OF BURLINGTON,
CITY OF DES MOINES, CITY OF
EVERETT, CITY OF KENT, CITY OF
ISSAQUAH, CITY OF MOUNT VERNON,
CITY OF RENTON, CITY OF SEATAC,
CITY OF SNOQUALMIE, CITY OF
SUMNER, all municipal corporations of the
State of Washington; COWLITZ COUNTY;
and KING COUNTY, political subdivisions
of the State of Washington,

Appellants,

- and

CITIES OF KIRKLAND, KELSQ,
SAMMAMISH, CAMAS, LONGVIEW,
LYNNWOOD, POULSBO, BREMERTON,
BOTHELL and FERNDALE; and STATE
OF WASHINGTON, DEPARTMENT OF
TRANSPORTATION

Appellant Intervenors,

V.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent,
and
PUGET SOUNDKEEPER ALLIANCE,
ROSEMERE NEIGHBORHOOD
ASSOCIATION,

Respondent Intervenors.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER

PCHB No. 12-093c
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L
SUMMARY OF DECISION

In these consolidated appeals, the Board is aéked to consider whether several conditions
and terms of the Phase I Municipal Stormwater National Pollution Discharge Elimination System
(NPDES) Permit (Phase I Permit) and the Western Washington Phase II Municipal Stormwater
Permit (Phase II Permit) (Collectively the “Phase I and I1 Permits™ or the “2013 Permits”) are
lawful. The 2013 Permits were effective August 1, 2013, with an expiration date of July 1, 201.8.

After a hcariné was conducted on the remaining issues in these appeals, the Board
concludes that the Washington Department of Ecology (Ecology) properly issued the 2013
Permits with conditions that require the implementation'of low impact development (“LID”),
including the use of bioretention facilities and permeable pavement and application of the
infeasibility criteria, and the development of watershed scale planning. The Board concludes
that the Permits correctly implement the prior decision of the Board on the previous iteration of
the Permits, while giving the permittees considerable flexibility in implementation of many
provisions, However, the Board further concludes that the Appellants met their burden to show
that certain limited aspects of the Permits should be modified. These speciﬁc elements include
problems with the use of permeable pavement on roads with heavy traffic, the uncertainty
concerning a permittee’s ability to designate a geographic area as infeasible for the application of
permeable pavement due to limitations on inﬁitraﬁon, and the difficulty of developing
watershed-scale planning in basins with cross-jurisdictional boundaries. The Board remands

limited aspects of both the Phase I Permit and the Phase II Permit as follows:

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
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L.

The Board directs Ecology to implement the Permits and, to the extent Ecology
deems necessary, amend the 2012 Stormwater Management Manual for Western
Washington as follows:

a. Limit the application of permeable pavement to those roadways that receive
very low-traffic volumes and areas of very low truck traffic.
b. Delete the second sentence of the infeasibility criterion addressing road
sanding for snow and ice in the 2012 Manual, Vol. V at 5-19.

c. Clarify the process a local jurisdiction is to follow to designate a geographic
area as infeasible for permeable pavement and identify the data required to
support such a determination.

The Board directs Ecology to amend the Phase I Permit and Phase Il Permit as
necessary to address cross-jurisdictional coordination and insure that the scope of
work for the designated watershed plan includes the full participation of both
Phase I and Phase I permittees, and to the extent possible other entities and
governmental jurisdictions to which Ecology issues stormwater permits within
the designated watershed.

The Board directs Ecology to republish for comment the Phase I and Phase II
Permits as amended by this Order, and with the incorporation of all such
Guidance documents that have now been finalized and available for review and
comment,

PROCEDURAL BACKGROUND

Pierce County, Snohomish County, Clark County, King Couhty and the Building Industry

Association of Clark County (BIA) timely appealed the Phase I Permit. The City of Seattle, the

City of Tacoma and the State of Washingfon, Department of Transportation (WSDOT) were

granted intervention and aligned with Appellants. The Puget Soundkeeper Alliance, Washington

Environmental Council, and Rosemere Neighborhood Association (collectively PSA) were

granted intervention as Respondent-Intervenors.

Several local governments, identified as the Coalition of Government Entities, appealed

the Phase IT Permit. The Coalition is comprised of the City of Auburn, the City of Bainbridge

FINDINGS OF FACT, CONCLUSIONS OF LAW,
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Island, the City of Bellevue, the City of Burlington, the City of Des Moines, the City of Everett,
the City of Kent, the City of Issaquah, the City of Mount Vernon, the City of Renton , the City of
Snatac, the City of Snoqualmie., the City of Sumner, and Cowlitz County (collectively Coalition).
King County also filed an appeal of the Phase II Permit. The Cities of Kirkland, Kelso,
Sammamish, Camas, Longview, Lynnwood, Poulsbo, Bremerton, Bothell, Ferndale, and
WSDOT were granted intervention as Appellant- Intervenors King County and WSDOT! also
appealed the Phase II Permit. PSA was granted intervention as Respondent- Intervenors

The Board conducted pre-hearing conferences on both the Phase I Permit and Phase 11
Permit appeals, and entered separate pre-hearing orders for eanh of the appeals. Although the
appeals of the Phase I Permit and the Phase 1T Permit proceeded as two separate cases, with the
agreement of the partics, the Board ordered seneral specific issues from the Phase II Permit
appeal be consolidated with the proceedings'in the appeal of the Phase 1 Permit, as these-issues
have common questions of fact or law (Joint Qrder of Consolidation of Issues, January 16,
2013).?

The Board éddressed and resolved many of the consolidated issues in separate summary
judgment orders® and by stiﬁulations of the Parties.” This decision resolves the remaining issues,

which are as follows:

P WSDOT withdrew from the appeal of the Phase 1 Permit but remained a party to the appeal of the Phasc 11 Permit
and therefore was a party to the Phase Il consolidated issues.

* After the hearing in this appeal of the consolidated issue, the parties filed a stipulation requesting dismissal of the
remaining issues in the Appeal of the Phase II Permnit, PCHB No. 12-097¢.

? See Order on Summary Judgment Phase 1 Issues Nos. 2, 4, 5, 6, 7, 17(d) and (¢), and 18, and Phase TI Issues Nos.
2({b} and {c), 3(b)-(e), 5, 9, and 17 (September 26, 2013); Order on Summary Judgment Phase 1 Issues Nos. 3,
17(2) and 20; and Phase I Issues Nos. 2(a) and 3{a) (October 2, 2013); Order on Summary Judgment Phase 1 Issues
Nos. 11, 14, 15, 16, 22, and 23 (October 8, 2013). Based on the Order on Summary Judgment Phase 1 Issues Nos.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
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Phase I Issues: -

4. Whether provisions of Special Condition 85.C.5.a.i of the Permit are
unlawful, unreasonable, impracticable, vague and/or ambiguous because they
purport to provide Permittees with regulatory options and alternatives that are
illusory, unattainable and/or nonexistent;

5. Whether Special Condition S5.C.5.b and Minimum Requirement (MR) 5 set
forth in Appendix 1 of the Permit are unlawful, unjust, unreasonable,
impracticable, vague, ambiguous, economically infeasible and/or set forth
mandates of unknown effectiveness in ameliorating, treating and/or controlling
municipal stormwater;

6. Whether Special Condition 85.C.5.c. of the Permit contains requirements that
are unlawful, unjust, unreasonable and/or inequitable because they require Phase 1
counties to take on all the responsibility for watershed-scale stormwater planning
for a basin, including areas that are (a) within the jurisdiction of Phase IT
permittees when such Phase II permittees are not required by their NPDES
permits to actively and fully participate in, and share the costs of, such basin
planning on an equitable pro-rata basis, (b) federally owned and thus regulated by
EPA when such federal land owners are not required to actively and fully
participate in, and share the costs of, such basin planning on an equitable pro-rata
basis, and/or (c¢) within Indian Reservations and thus regulated by EPA when the
Indian Tribes are not required to actively and fully participate in , and share the
costs of, such basin planning on an equitable pro-rata basis;

7. Whether Special Condition $5.C.5.¢ of the Permit contains requirements that
arc unlawful, unjust, unreasonable, impracticable, beyond the authority of
Ecology to impose, contrary to the Washington State constitution, contrary to the
United States constitution and/or contrary to other terms of the Permit because
they require Phase I counties to perform activities and/or plan stormwater
strategies in areas where their MS4s do not exist, and/or that are outside of their
jurisdictional boundaries, and/or in locations over which they have no control or
authority to access. '

2,4, 5,6,7, 17(d) and (e), and 18, and Phase TI Tssue Nos. 2(b) and {c}, 3(b)-(e}, 5, 9, and 17 (September 26, 2013),
the Board found that Phase I Tssues Nos. 4, 5, 6, and 7, and Phase I Issue Nos. 2{b) and (c) and 3(b}-(e) are limited
to challenging the Permits regarding permeable pavement criteria, bioretention criteria, infeasibility eriteria for
permeable pavement and bioretention, LID feasibility assessment process, the LI best management practice list,
and the LID performance standard.

4 See Order Dismissing Phage I Issues No. 1, No. 2, and No. 12 (September 30, 2013).
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8. Whether Special Condition $5.C.5.c of the Permit contains requirements that
are unlawful, unreasonable, unjust, unduly burdensome, arbitrary and/or
capricious because they are overly prescriptive and/or do not take into account the
timing needs, actual needs and/or unique characteristics of the selected basin,

9. Whether Special Condition S5.C.5.¢ of the Permit grants authority to Ecology
that is unlawful, unjust, unreasonable, arbitrary and/or capricious because

"Ecology will review and approve Permittees’ submitted scope of work and
schedule for the mandated watershed planning process without adequate criteria
or standards, without prior notice of such provision, and/or without adequate
appeal rights.

10. Whether Special Condition S5.C.5.¢ is unlawful, unjust, unrcasonable and/or
impracticable due to the following reasons:
a. Said requirements deprive the Permittee of the ability to select a
watershed of its own choosing;
b. No notice of the final watershed options was prov1ded by the draft
Permit;
¢. Said requlrements will not provide data that is useful, cost-effective, or
an effective means of improving water quality;
d. Said requirements compel Pierce County to conduct monitoring and
modeling in the Clover Basin, with no options to choose another basin;
e. Said requirements require Ecology’s approval of basin plans for
implementation that Permittees have already completed and which have
already been adopted by Permittees by legislation at local expense;
f. Said requirements impact land use planning in local jurisdictions;
g Said requirements require the use of tools and modeling that are not
sufficiently reliable and/or unfairly impose burdensome requirement on
Permittees; and/or
h. The purported purposes of these requirements can be achieved by
other more efficient and effective means outside of the Permit,

13. Whether Special Condition S5.C.9.d of the Permit contains requirements that
are unlawful, unreasonable, uniust, unduly burdensome, arbitrary and/or
capricious because the trigger and requirements are ambiguous and appear to
burden Permittees with an inspection and cleaning cycle and frequency that is
overly expensive, unwarranted, and/or for which notice was not provided;

17. Whether certain Low Impact Development (“LID”) provisions contained in
the Permit, Appendix 1, the Manual, and/or documents that are referenced by or

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
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incorporated into the Permit, Appendix 1 and/or the Manual, are unlawful, unjust,
unreasonable, impracticable, vague and/or ambiguous for the following reasons:
b. No meaningful opportunity for review and comment was afforded
Permittees because the draft Permit and draft Manual were issued at the
same time;
¢. - Permittees were provided no meaningful opportunity to review and
comment on some of the documents incorporated by reference into the
Permit, Appendix ! and/or the Manual because said documents did not
" exist, were not in final form, or were not otherwise made available for
review during the public comment period;
d. Permittees are required to adopt LID development standards that are at
least as stringent as those found in the Manual, including infeasibility
criteria, which are not included in the Permit; and/or
e. The Permit does not include criteria to determine LID feasibility, but
instead relies on “infeasibility” criteria included in the Manuat; -

18. Whether the provisions in the Permit, Appendix 1, and corresponding
references to the Manual are unreasonable, unjust, unlawful, burdensome,
expensive, cost prohibitive, impracticable, insufficiently tested-and/or not legally
required with regard to provisions that apply to roadway projects, porous
pavement, and full dispersion.

19. Whether MR 5, set forth in Appendix 1 of the Permit is contrary to the
constitutions of the United States and/or Washington State and/or violates RCW
82.02.020 because it requires the owners or developers of private land to mitigate
for stormwater impacts that were not caused by the owners or developers of the
land, and to mitigate to an extent that is not roughly proportional to the impacts of
the present or proposed development of the land. '

21. Whether Special Condition 85.C.5.b.ii of the Permit and Special Condition
S8.A of the Permit that require Permittees to deliver or report certain data or
information to Ecology are unlawful, unjust, unreasonable, impracticable, vague,
ambiguous and/or beyond the authority of Ecology to impose,

Phase II Consolidated Issues:

2. Whether Special Condition 85.C.4 of the 2013-18 Phase Il NPDES Municipal
Storinwater Permit for Western Washington (the “Permit”), and references in
those conditions to Appendix 1 and the 2012 Stormwater Management Manual

- for Western Washington (“the Manual™) contain requirements that are unlawful,

FONDINGS OF FACT, CONCLUSIONS OF LAWY,

AND ORDER.

PCHRE No. 12-093¢

PCHE Ne. 12-097¢




10

11

12

13

14

15

16

17

18

19

20

21

unjust, unreasonable, and/or impracticable for one or more of the following
reasons:
b. Said provisions impose burdensome and unreasonable new
requirements; and/or
c. Said provisions impose economic burdens on Coalition members to an
extent that renders the provisions impracticable and unteasonable.

3. Whether Low Impact Development (“LID”) provisions contained in
Conditions 85, S5.C.1, S85.C.2, S5.C.3, 85.C.4, and/or S5.C.5 of the Permit,
Appendix 1, the Mamual, and/or documents referenced by or incorporated into the
Permit, Appendix 1 and/or the Manual, are unlawful, unjust, unreasonable, and/or
impracticable for one or more of the following reasons:
b. Said provisions impose burdensome and unreasonable new
requirements;
¢. Said provisions rely on unproven technologies with potentially
unintended consequences; .
d. Said provisions adversely affect the economic health of Coalition
members and their communities; and/or
e. Said provisions impose economic burdens on Coalition members fo an
extent that renders the provisions impracticable and unreasonable.

5. Whether provisions in the Permit, Appendix 1, and corresponding references
to the Manual are unreasonable, unjust, unlawful, and/or impracticable with
regard to provisions that apply to the use of porous pavement for roadway
projects.

9. Whether the provisions in Permit Condition 85.C.4.g, which require
participation in watershed-scale stormwater planning led by a Phase I County
under the Phase I Municipal Stormwater Permit, are unreasonable, unjust,
unlawful, and/or impracticable.

16. Whether provisions in the Permit and Appendix 1 that reference the Manual
are unreasonable, unjust, unlawful, and/or impracticable because there was no
opportunity for meaningful review and comment afforded Coalition members
because the draft Permit and draft Manual were issued at the same time and, in

- certain instances, referenced future guidance that was not drafied or available for
review,

17. Whether provisions in the Permit that require the use of Ecology documents
and a Manual, which Ecology characterizes as guidance, are unreasonable, unjust,
unlawful, and/or impracticable when those documents and Manual are used in the

FINDINGS OF FACT, CONCLUSIONS OF LAW,
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Permit as regulatory requirements with no reasonabie, feasible, or practicable
alternatives available to permittees, the community, or businesses that are also
regulated or affected by the Permit’s requirements.

18. Whether Special Condition S5.C.4.g of the Permit is unreasonable, unlawful,
inequitable, and inconsistent with the responsibilities placed on Phase I county
permittees by the Phase 1 Permit, because it does not require Phase I permittees
to equitably and on a pro-rata basis share in the Phase I county jurisdictions’ costs
of, and efforts in, developing watershed-scale stormwater plans that are required
of the Phase I county permittees.

The Pollution Control Hearings Board (Board) held a hearing over 11 days between
October 7 and 24, 2013, Pierce County was represented by Attorneys Lori Terty Gregory and
John Ray Nelson, Foster Peppei' PLLC; Snohomish County was represented by Deputy
Prosecuting Attorney Bree Urban; Clark County was represented by Deputy Prosecuting
Attorney Christine M. Cook; King County was represénted by Deputy Prosecuting Attorney
Joseph B. Rochelle; BIAW of Clark County was represented by Attorney James D, Howsley,
Jordan Ramis PC; Intervenor City of Tacoma was represented by Deputy City Attorney Doug
Mosich; Intervenor Scaitle was represented by Senior Assistant City Attorney Theresa R.
Wagner; Intervenor WSDOT did not appear; Respondent Ecology was represented by Senior
Counsel Ronald Lavigne aﬁd Assistant Attorney General Phyllis Barney; and Respondent-
Intervenor PSA. was represented by Attorney Janefte Brimmer, Earthjustice.

Board Chair, Tom McDonald, and Members Kathleen D, Mix and Joan M. Marchioro
coniprised the Board. Pennington Court Reporting, Renton, Washington provided court

reporting services. Based on pre-filed testimony, multiple days of swoin testimony of witnesses,

extensive exhibits submitted into the record, and argument from counsel representing the

FINDINGS OF FACT, CONCLUSIONS OF LAW,
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numerous parties that participated in these consolidated appeals, and having fully considered the
record, the Board enters the following Findings of Fact, Conclusions of Law and Order. -
1L

FINDINGS OF FACT

[1]

The evidence and testimony presented at hearing fell into the following three general
categories of legal issues:

1. LID. Whether elements of the LID requirements in the 2013 Permits were unlawful,
‘unjust, unreasonable, or impracticable.” These are specific to the minimum
performance requirements in Special Condition S5 of the Permits: implementation
of the MRs 5 and 7, and in particular the implementation of the bioretention and
permeable pavement as LID BMPs, Phase I Issues No, 5, No 18 and Phase II Issues
No. 2, No. 3, and No. 5.

2. Watershed-Scale Plarining. Whether elements of the minimum performance
measures requirements for watershed-scale planning are unlawful, unjust,
unreasonable, or impracticable. Phase I Issues No. 6, No. 7, No. 8, No 9, and No.
10, and Phase II Issues No. 9 and No. 18. .

3. Opportunity for Meaningful Review. Whether there was a lack of an opportunity for

~ meaningful review of the Permits and those documents that are referenced and
incorporated into the terms of the Permits. Phase I Issue No. 17 b. and c., and Phase
I Issue No. 16.
These categories of issues present mixed quesﬁons of fact and law, and accordingly, the
Board has written this decision with findings of fact sometimes encompassed in the legal
analysis and conclusions. The Board has done this primarily for the purpose of readability and

avoidance of repetition, to the extent possible. Any Conclusion of Law deemed to properly be

considered a Finding of Fact is hereby adopted as such, and any Finding of Fact deemed to

3 The terms in the specific issues vary and also include the question of whether the conditions of the Pez‘mﬂs are
burdensome, cost prohibitive, expensive, or beyond Ecology’s authonty
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properly be considered a Conclusion of Law is hereby adopted as such.

(2]

The Phase I Permit covers discharges from large and medium Municipal Separate Storm

| Sewer Systems (MS4s). The Phase II Permit applics to owners and operators of regulated small

MS4s in western Washington. Special Condition S1.A. The 2013 Permits were issued
pursuant to the Federal Water Pollution Control Act, commonly known as the “Clean Water
Act” (CWA), 33 US.C. §§ 1251- 1 38;/ and the state Water Poliution Control Act, (WPCA),
chapter 90.48 RCW. |

A, History of the 2013 Permits
[3]

The Phase I and Phase II Permits represent the third iteration of such permits to be issued
in Washington. The first mumicipal stormwater permits went into effect in 1995 and éxpired in
July of 2000. The second permits were issued in 2007 and effective until 2012 (2007 Permit).’
To address and analyze the issues in the current appeal, it is helpful to review the Board's
decigions in the appeals of the 2007 Permits and the subsequent development of the 2013
Permits.

1. The 2007 Permit Appeals

[4]
The 2007 Permits were appeéled by PSA and several of the Phase I and Phase II

permittees. In Orders on Summary Judgment and in Final Orders for Phase I and Phase 11

% Consistent with legislative direction, the 2007 Permit was reissued without modification for one vear in 2012,
remaining in effect until Ecology issued and made effective the 2013 Permit, See RCW 90.48,260(3)(a).
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Permits, the Board remanded the Permits back to Ecology and made several findings and
conclusions that are relevant to the current appeals. The Board found that unlike other NPDES
Permits, the 2007 Permits are a “programmatic permit” that requires implementation of area-
wide stormwater management programs rather than establishing benchmarks or numeric and
narrative effluent limitations for point source dischérges. Puget Soundlkeeper Alliance v.
Ecology, PCHB NOQ. 07-021, 026-030, 037 Findings of Fact, Conclusions of Law, and Final
Order (Phase I) August 7, 2008, at 9-10 (2008'Phase I Order); Puget Soundkeeper Alliance v.
Ecology, PCHB Nos. 07-022, 023, Findings of Fact, Conclusions of Law, and Order (Phase 11
Mumnicipal Stormwater Permit) February 2, 2009, at 8 (2009 Phase II Order). The primary
regulatory element of these Permits is the Stormwater Management Prégram (SWMP). 7d.
Howevér, the Board held that the Permits’ reliance on a flow control standard as the primary
method to control stormwater runoff from MS4s failed to reduce pollutants to the federal
“maximum extent practicable” (MEP) standard, and without greater re]iénce on LID, did not
represent all known, available and rgasonable methods of treatment (AKART) to protect water

quality under state law. 2008 Phase T Order at 57-58. To reduce pollution to the maximum

1 extent possible and to apply AKART, it is necessary to “aggressively employ LID practices in

combination with conventional stormwater management methods.” Id. at 58 (emphasis
supplied). The Permits must require LID be employed where feasible, which recognizes that |
“like all stormwater management tools, [1.ID] too is subject to limitations in its practical
application by site or other constraints.” 7d. The Board rejected Ecology’s reasoning to not

require greater use of LID because of concerns with intruding into local government land use
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planning efforts under the Growth Management Act and because they could not define a
performance standard for LID. Id. at 65; 2009 Phase 11- Order at 13. |
(5] |

In review of the 2007 Phase I Permit’s SWMP requirements, the Board recognized there
were “sufficient distinctions™ between Phase I and Phase Il permittees in regard to available
resources and experience in administering a municipal SWMP, such that different requirements
and different time schedules for Phase II jurisdictions to address certain stormwater management
requirements were justified in that Permit. 2009 Phase Il Order at 46. Similar to the 2008 Phase

1 Order, the Board concluded that in the 2007 Permit cycle, the Phase II permittees should be

‘required to take steps to identify LID techniques, and barriers to their use, establish goals and

metrics to identify, promote and measure LID, including flexible schedules by which Phase II

jurisdictions would begin to require and implemént LID techniques oﬁ a broader scale, Id, at 47.

The Board held that it is reaéonable to allow a lag time between the Phase I and Phase II

jurisdictions for implementation of LID and gave Ecology a level of discretion to determine the

timiﬁg to move the Phase II permittees forward to broader implementation of LID. fd. at 47-48,
[6]

With regard to implementation of LID on a “watershed-scale,” the Board found that
based on several factors, iﬁcluding the lack of evidence as to the elementé and cost of watershed
planning necessary to implement LID at the watershed level, a permit condition requiring
watershed-scale planning was not at that time reasonable or practical. 2008 Phase 1 Order at 59.

The Board concluded that Phase I permittees should identify such areas where potential basin

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND GRDER :
PCHB No. 12-093c
PCHB No. 12-097¢
' 14




10

11

12

13

14

15

16

17

18

19

20

21

planning would assist in reducing stormwater impacts, which would assist Ecology for the “next
round of permits” when watershed-scale planning may be a requirement that is necessary to meet

MEP and AKART.” Zd.
[7]
The Board remanded the 2007 Permits to Ecology to be modified consistent with its
respective findings and conclusions. |

2. Development of the 2013 Permits

(8]
In the decision on the 2007 Phase II Permit, the Board stated:

The Board recognizes that Ecology’s development of technical guidance and
eventual adoption of a performance standard is a critical step necessary for the
fullest and most successtul implementation of LID practices in both Phase I and .
Phase II jurisdictions. . . .

The Board concluded in the Phase I Permit decision, based on the great weight
of testimony, reference documents, and technical manuals, that low impact
development represents AKART and is necessary to reduce pollutants in our
state’s waters to the maximum extent practicable, the federal standard, and we
have reiterated that in this decision. Having so concluded, we believe it is
within Ecology’s technical expertise to determine how to best implement the
decision within this permit cycle, whether it be through permit modification
and/or the development of technical puidance documents or an LID performance
standard. '

7 The federal Clean Water Act (CWA) requires that municipal stormwater permits reduce the discharge of polhitants
“to the maximum extent practicable” (the federal “MEP” standard). 33 U1.5.C. §1342 (p)(3)(B)(iil). The State’s
Water Pollution Control Act (WPCA) requires that all state and federal discharge permits incotporate permit
conditions requiring “all known, available, and reasonable methods to control toxicants in the applicant’s
wastewater” (the state "AKART” standard), RCW 90.48.520; 90.58.010; see also RCW 90.52.040 and RCW
90.54.020(3)(b).
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Phase II Order at 47-48. Ecology did not amend and reissue the 2007 Pémlits as directed by the
Board’s Orders. Rather, Ecology began a process to develop technical guidance and a
performance standard for LID for both the Phasé 1 and Western Washington Phase II Permits.
Moore Testimdny; Ex. J-3 at 34,

[9]

With grant funding obtained from the Environmental Protection Agency (EPA), Ecology
hired a consultant and formed two advisory groups: LID Technical Advisory Committee and
LID Tmplementation Advisory Committee (collectively the LID Committees). Moore
Testimony; Ex. ECY-15. Ecology requested ﬁominaﬁons for each committee, specifically
seeking individuals with expertise in various aspects of LID aé local government staff or ags a
consultanﬁ. Moore Testimony. Ecology subsequently selected ap.proximately a dozen
individuals for each committee, representing a variety of stakeholders. Id.; Exs. BIA-9 and 10.
Using the LID Committees, Ecolo gy engaged in a facilitated process from Ocfober 2009 through
August 2010 to develop three inferrelated perrrﬁt requirements to address stormwater; | (1) site |
and subdivision-scale requirements; (2) local updates of codes, rules, and standards to address
new and redevelopment and to implement LID; and (3) a watershed-scale stormwater planning
approach. Ex. J-3 at 34, Ecology had concluded that use of each of these three tools or
approaches by municipalities was necessary té address the growing problem of stormwater-based
water pollution. O’Brien Testimony. Concurrently, Ecology held a number of listening sessions
with permittees‘lin order to receive information to aid in the development of the new permits.

Moore Testimony.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER '
PCHB No. 12-093¢
PCHB No. 12-097¢
16




10

11-

12
13
14
15
16
17
18
19
20

21

[10
In April 2011, the State legislature passed legislation that amended RCW 90.48.260 and
required Ecology to reissue the 2007 Permits without modification for one year, effective August
1, 2012 to July 31, 2013 and issue updated Permits effective August 1, 2013;, to July 31, 2018.
Chapter 353 § 12, 2011 Laws Regular Session (ESHB 1478). Theréaﬂer, in May 2011 Ecology
issued a proposed public review schedule and process for issuing the 2013 Permits and the 2012
Stormwater Me;nagement Manual for Western Washington (2012 Manual), which contains many
of the technical and science-based requiréﬁents for permit implementation. Moore Testimony;
Ex. COA-11.
1
On May 16, 2011, Ecology released for informal public comment a preliminary draft of
proposed LID and monitoring requirements for the Phase I Permit. Moore Testimony; Exs. J-3
at 34, J-7,J-8. The comment period on the infofmai draft was for 30 days, to June 17, 2011, and
Ecology received comments from permittees, including requests to extend the comment period,
which were denied. Id. Ecology reconvened the LID Committees in May 2011 to address the
public comments. Moore Testimony:,
[12]
The May 2011 draft Permits referenced and incorporated several documents that included
the LID Guidelines for Code/Ordinance Review, the Low Impact Development Technical
Guidance Manual fof Puget Sound, the Rain Garden Handbook for Homeowners, and the

Western Washington Hydrologic Model (WWHM) (Guidance Documents).
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[13]

In May, 2011, the Guidance documents were in draft form and had not been rclcésed or
published for review and comment. Ecology’s schedule anticipated issuance of the draft
documents in June 2011, However, in June 2011 Ecology stated that all the Guidance
Daocuments would not be available until the foﬁnal comment period for tﬁe draft Permits. Id.

[14]

The final Draft 2013 Permits and 2012 Manual were published for commeﬁts for more
than the required 30 days. The Permits and Manual were publishéd on October 16, 2011, and
Ecology gave a deadline for submission of public comment of February 3, 2012. Exs. J-5, J-16;
Moore testimony.

[15]

After the comment period began, Ecology held several workshops and hearings to review -
the Draft 2013 Permits and the Manual. Id.

[16] |

In Aprii 2012, the legislature égain amended RCW 90.48.260 and specifically recognized
the requirements and timelines for implementation of LID iﬁ the 2013 Permits:

Provisions of the updated permit issued undér (b) of this subsection relating to
new requirements for low-impact development and review and revision of local
development codes, rules, standards, or other enforceable documents to
incorporate low-impact development principles must be implemented
simultaneously. These requirements may go into effect no earlier than December
31, 2016, or the time of the scheduled update under RCW 36.70A.130(5), as

existing on the effective date of this section, whichever is later.

Chapter 1 §313, 2012 Laws 1st Special Session PV (2ESSB 6406); RCW 90.48.260,
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[17]

The Guidance Documents were not available during the Permit public comment periods
as intended by Ecology. Moore Testimony. This was caused in part by the work load required
to issue the Permits by August 1, 2012, as required in the 2011 legislation, and the lack of staff
hours, including the reductions due to teﬁpora1‘y saldry reductions. Id,

[18]

On August 1, 2612 Ecology issued both the one year extension of the 2007 Permits, and
the 2013 Phase 1 Penni.t and Phase II Permit, with effective dates of August 1, 2013, to July 31,
2018.

B. Terms and Conditions of the 2013 Permits and Associated Guidance Documents
[19]

The 2013 Peﬁnits authorize the discharge of stormwater to surface and ground waters of
the state from MS4s owned and operated by each Permittee, subject to compliance with the
Permits’ terms and conditions. Conditions S2, S3, The heart of the Permits’ regulation of
stormwater discharges, and the central focus in the various appeals, is Condition S5.C. Because
the essential requirements of Condition S5.C in each permit are the same, with the exception of
the provisions regarding watershed planning, the Board references the.Phase [ Permit as the basis
for explaining the requirements of Condition $5.C challenged in these appeals. Where
necessary, the Boarci will describe differences Between the Permits. The Board’s analysis of the

requirementé of these elements of Condition S5.C applies equally to both the Phase I and Phase
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iI Permits. The watershed planning requirements of each Permit will be separately described and
analyzed. |

1. Condition S5 - Stormwater Management Program

[ZOj

Permit Condition S5 requires a permittee to prepare and implelhent a_Stonnwater
Management Program (SWMP). Condition S5.A. The SWMP is required to be “designed to
reduce the discharge of pollutants from MS4s to thé MEP, meet state AKART' requirements, and
protect water quality.” Condition S5.B. The Permits require that the SWMP éontain specified
components, Of concern in this case are various provisions of Condition S5.C.5 tequiring that
the SWMP include a program with specific elements to prevent and control stormwater runoff
from new development, redevelopment, and construction sites.”

a. Condition 85.C.5.3 and b — Minimum performance measures: site and
subdivision scale requirements and low impact development code-related

requirements

211
Among the minimum performance measures applicable to the site and subdivision scale
development, which are required to be included in ordinances or other enforceable documents
adopted by the local govemment, .are the Minimum Reéuirements, thresholds, and deﬁm’tions set

forth in Appendix 1 of the Permit.” Condition 85.C.5.a.i. In the altemative, a Permittee can

¥ These requirements are set forth in Condition $5.C.4 of the Phase II Permit,

? The Phase I Permit requires that cach Permittee shall adopt a local program implementing the requirements of
Condition 55.C.5.a.1 through ii by June 30, 2015, Condition $5.C.5.a.1ii. Under Condition S5.C4.a, Permittees
covered by the Phase H Permit are given additional time to adopt ordinances or other enforceable mechanisms to
implement these requirements. )
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include Minimum Requirements, thresholds, and definitions determined by Ecology to be
equivalent to those contained in Appendix 1. Id. The adjustment and variance criteria in
Appendix 1 must be included. Id. Through the use of Ecology-approved basin plans or other
similar water quality planning efforts, more stringent requirements may be used and/or certain
requirements may be tailored to address local circumstances. Id. If local alternatives are
proposed, they are required to provide equal or similar protection of receiving waters and equal
or similar levels of pollutant control as provided by the provisions of Appendix 1, Id.

[22]

Under Condition §5.C.5.b, Permittees are required to “review, revise, and make effective
their local development-related codes, rules, standards, or other enforceable documents to
incorporate and require Low Impact Development (LID) Principles and LID Best Management
Practices (BMPs).” LID and LI BMPs are defined in the Permit as:

Low Impact Development (LID). A stormwater and land use management
strategy that strives to mimic pre-disturbance hydrologic processes of
infiltration, filtration, storage, evaporation and transpiration by emphasizing
conservation, use of on-site natural features, site planning, and distributed
stormwater management practices that are integrated into a project design.

LID Best Management Practices: Distributed stormwater management
practices, integrated into a project design, that emphasize pre-disturbance
hydrologic processes of infiltration, filtration, storage, evaporation, and
transpiration.. LID BMPs include, but are not limited to , bioretention/rain
gardens, permeable pavements, roof downspout controls, dispersion, soil quality

and depth, minimal excavation foundations, vegetated roofs, and water re-use.

Phase I Permit Appendix 1, Section 2 at 4.
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[23]

Permittees must accomplish the review and revision procéss by July 1,201 5,- or an
alternative date established under Condition $5.C.5.a.ii. '* Condition $5.C.5.b. The goal of the
review and revisions is to make LID the “preferred and commonly-used-apprdach to site
development,” with the revisions designed to minimize impervious surfaces, native vegetation .

loss, and stormwater runoff in all types of development situations.” Id.

b. Appendix 1 ~ Minimaum Technical Requirements for New Development and

Redevelopment

[24]
Detailed provisions governing the implerﬁentation of LID Principles and LID BMPs are
contained in the Permits’ Appendix 1 — Minimum _Technicél Requirements for New
Development and Redevelopment (Appendix 1)." Appendi.x 1 establishes Minimﬁm

Requirements (MR) for stormwater managemeunt applicable to new development and

redevelopment. Not all MRs apply to every development or redevelopment project. Appendix

1, Section 3. The extent to which the MRs are implemented for a particular project site will be
determined by the specific thresholds that the project has met at the time of the application for a
subdivision, plat, short plat, building or construction permit. Id. Generally, those projects that
result in 2,000 to 5,000 square feet of new plus replaced hard surface area must meet MRs 1

through 5. Id. Larger projects that result in 5,000 or greater square feet of new plus replaced

10 phase 11 Permittees are given & longer time period to finalize the review and revision process. Phase IT Permit
Condition 85.C4.f1i.

" Because Appendix 1 to the Phase T and Phase II Permits are identical, citations to the applicable provisions will be
stated as “Appendix 1, .7

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
PCHB No. 12-093c
PCHB No. 12-097¢c
22




10

11

12

13

14

15

16

17

138

19

20

21

hard surface area, or convert at least 0.75 of an acre of Vegetaﬁon to lawn or landscaped areas, or
convert at least 2.5 acres of native vegetation to pasture, must meet MRs 1 through 9. Id.
[25]

The MRs relevant to the issues presented in the hearing are MR 5- On-site Stormwater

| Management, and MR 7 - I Jow Control. The Agppellants’ challenges to these requirements are

based to a large extent on the use and application of the specific LID techniques required in the
Permits to meet the MRs.
® NIR 5 On-site Stormwater Management
[26]

Under MR 35, Permittées are to require the use of On-site Stormwater Management BMPs
(On-site BMPs) consistent with specified “project thresholds, standards and lists to infiltrate,
dispe;se, and retain stormwater ranoff on-site o the extent feasible without causing flooding or
erosion impacts,” Appendix 1, Section 4.5. The primary purpose of the On-site BMPs is to
“reduce the dismption of the natural site hydrology.” 2012 Manual, Vol. V, Section 5.3.1, at 5-2.

. : ,

Projects triggering MRs 1 through 5 are required to use On-site BMPs from a specific

list, referred to as List #1, or demonstrate comlﬂiance with the LI Performance Standard.

Appendix 1, Section 4.5 (1). For projects triggering MRs 1 through 9, MR 5 requires
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compliance with either the LID Performance Standard and BMP T5.13'? or use of On-site BMPs
from a list identified as List #2."> Appendix 1, Section 4.5 (2)
| [28]

The LID Performance Standard provides that stormwéter discharges from the project site
“shall match developed dischar.ge durations to pre-developed durations for the range of pre-
developed discharge rates from 8 percent of the 2-year peak flow to 50 percent of the two-year
peak flow.” However, if the project triggers MR 7, the project site must “match flow durations
between 8 percent of the two-year ﬂov? through the full 50-year flow.”

[29]

As stated above, List #1 and List #2 may be used in place of meeting the LID
Performance Standard. Lists #1 and #2 identify On-site BMPs that are required to be used for
three specific types of surfaces: (1) lawn and landscaped arcas; (2) roofs; and (3) other hard
surfaces. Appendix 1, Section 4.5 at 22-23. Under both lists, the identified On-site BMPs are
required to be considered in the order listed for the surface type; with the first BMP considered
“feasible” used. /d. at 21-22. As discussed more fully below, féasibﬂity is evaluated against (1)
the design criteria; limitations, and infeasibility criteria identified for each BMP in the 2012
Manual, and (2) .the Competing Needs Criteria in Chapter 5 of Volume V of the 2012 Manual.

Id. at21.

12 BMP T5.13 is not at issue in these appeals.

1* New development and redevelopment outside of the Urban Growth Area as designated under the Growth
Management Act, ch. 36.70A RCW, and on a parcel of five or more acres cannot use List #2, but are required to
meet the LID Performance Standard and BMP 15,13, Appendix 1, Section 4.5 (Table 4.1),
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130]
Appellants challenge the On-site BMPs appﬁcable_ to other hard surfaces, which include
roads, sidewalks, and dﬁveways. Under List #1, the On-site BMPs for other hard surfaces are
used in the following order: (1) full dispersion; (2) choice of permeable pavement, rain
gardens,™ or bioretention; (3) sheet flow dispersion or concentrated flow dispersion, Id. at 22.
On-site BMPs for projects required to use List #2 for other hard surfaces are more prescriptive.
Under List #2, BMPS for other hard surfaces must be used in the following order: (1) full

dispersion; (2) permeable pavement (3) bioretention; (4) sheet flow dispersion or concentrated

flow dispersion. /d. at 23, If all On-site BMPs on the respective list are infeasible, the project is

not required to take any further action with regard to on-site stormwater management. Id. at 21-

22; Moore Testimony.
[31]

Appellants primarily challenge permeable pavement and bioretention as On-site BMPs."
Permeable pavement.is én integrated management practice that is designed for pedestrian,
bicycle and vehicular fraffic whﬂe allowing infiltration, treatinent and storage of stormwwater.
2012 Manual Vol. V, BMP T5.15 at 5-13. Permeable pavement is defined as porous hot or
warin-mix asphalt pavement and porous Portland cement concrete. fd. at 5-15. Bioretention

areas are shallow landscaped depressions, with a designed “imported” soil mix and plants that

" Rain gardens are allowed in accordance with the Rain Garden Handbook for Western Washington.

'* While not challenging the requireraent to use rain gardens as On-site BMPs, Appellants do challenge aspects of
the infeasibility criteria applicable to rain gardens. Because bioretention facilities and rain gardens are subject to the
same infeasibility criteria, this decision will only discuss those criteria in relation to bioretention and the analysis
will apply to both LID BMPs, Where necessary, rain gardens will be specifically refersnced.
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receive water from a specified “contributing area.” Id., .BMP 'T5.14B at 5-12, BMP T7.30 at 7-3.
Bioretention facilities help achieve compliance with on-site treatment under MR 5 and serve a
flow control function under MR 7.

[32]

The Permit recognizes that, under specific circumstances, permeable pavement and
bioretention are not available as On-site BMPs for stormwater management, The Permit lists
specific exemptions and alternatives for these BMPs and provides criteria for determining
whether On-site BMPs are infeasible. The relevant exemptions and available alternatives are
summatized as follows:

(é) The Permit exémpts certain pavement maintenance practices from the minimum
technical requirements related to permeable pavement: pothole and square cuf patching,
overlaying existing asphalt or conerete pavement with asphalt ox coﬁcrete without expanding the
area of coverage, shoulder grading, reshaping/regrading drainage systems, crack sealing,
r(-:surfacingr with in-kind material without expanding the road prism, pavement preservation
activities that do not expand the road prism, and vegetation maintenance. Appendix 1, Section 1
at 1.

(b) Underground utility projects that replace the ground surface with in-kind material or
materials with similar runoff characteristics are also cxempt from the minimum requirements
with the exception of MR 2, Construction Stormwater Pol}ution Prevention Plan (SWPPP). Xd.

at 2,
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(c) Known as the “stop loss provision,” a Permittee may exempt a préj ect from MRs 5
through 8 for replaced hard surfaces in redevelopment sites if the Permittee has ac_iopted a plan
and a schedule that fulfills these requirements through regional facilities. Appendix 1, Section
34at12. |

(d) Basin planning may be used to tailor MRs 5 through 8 and to demonstrate an
equivalent level of treatment. Appendix 1, Section 3.5 at712, Section 7 at 32. The Permit does
not identif}; this basiﬁ planning option és the watershed-scale basin planning required in the
Permit, although the basin plan must be adopted By all jurisdictions in the basin and approved by
Ecology. |

(e) On-site BMPs can be superseded and reduced if in conflict with “competing needs.

These competing needs are both specific and general in nature. The 2012 Manual provides a

.speciﬁed list of other federal and state laws that are deemed competing needs, including the

Americans with Disabilities Act, the Federal Aviation Administration requirements for airpotts,
and federal Superfund or the state Model Toxi.cs Control Act. Competing‘needs are also
expressed more generally as “ioublic health and safety standards.” 2012 Manual, Vol. V at 5-2.

(f) A Permittee may grant adjustrﬁents and exceptions. or variances to the Minimum
Requirements themselves and to project specific designs based on site speciﬁc conditions,
including “severe and unexpected economic hardships™ after consideration of specific criteria set
forth in the Permits. Appendix 1, Section 6 at 31-32. A permittee’s consideration of these

criteria must be documented with written findings. fd.
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[33]

To the extent a project is not otherwise exempted from the On-site BMPs or an
alternative 1:s employed, permeable pavement and bioretention facilities are only used if |
considered “feasible.” The determination of whether these On-site BMPs are feasible is based
on inféasibility criteria in the 2012 Manual. The infeasibility criteria describe conditions that do
not allow for the use of permeable pavement and bioretention; however, a project proponent may
still use these BMPs base.d on a functional equivalent design provided £0 the local government.
2012 Manual, Vol. V at 5-16, 7-7,
| [34)

- While containing factors germane to the type of On-site BMP, the -infeasibility criteria for
permeable pavement and bioretention facilities have the same structuré. 2012 Manual, Vol. V at
5-16 (permeable pavement) and 7-7 (bioretention). The infeasibility criteria provide two lists of
conditions that make permeable pavement or bioretention not required. /d. Citation to any of the
infeasibility criteria in the ﬁrsi; list “must be based on an evaiuation of site-specific conditions
and a written recommendation from an appropriate licensed professional (e.g. engineer,
geologist, hydrogeologist).” Id, The criteria in the second list can be cited as reasons for a

finding of infeasibility without further justification. fd.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
PCHB No. 12-093¢
PCHB No. 12-097c
28




10

11

12

13

14

15

16

17

18

19

20

21

[35]

Relevant to the testimony and arguments in these appeals are specific conditions that are
considered infeasible for permeable pavement and bioretention, '® These include conditions
where it is determined by a licensed professional that: infilivating water would threaten below-
grade basements (i.e., flooding); infiltrating and ponding of water below permeable pavement
would compromise adjacent impervious pavements; there are reasonable concerns that erosion,
slope failure or down-gradient flooding will occur; the development is within an arca designated
as an erosion or landslide hazard for permeable pavement;'” and the pavement would threaten the
safety or reliability of pre-existing utilities, underground storage tanks and road subgrades. 2012
Manual, Vol. V at 5-16, 5-17, 7-7, 7-8, 7-9. Also at issue are conditions where a written
recommendation from a licensed professional is not required: for an area thE;lt has known soil or
groundwater contamination; certain conditions related to the soil types including a measured
native soil saturated hydraulic conductivity less than 0.3 inches/hour; and specifically for
permeable pavement, for “arteriél” and “collector” roads, sites defined as ‘fhigh use sites” in the
‘2012 Manl;tal; and where routine and heavy application of sand occurs in snow zones to maintain
traction. fd. at 5-18, 7-9.

(i) MR 7 Flow Control
[36]

MR 7 provides that the Permittee must require all projects required to comply with this

18 The infeasibility criteria for bioretention also apply to rain gardens. 2012 Manual, Vol. V at 5-11.
1 For permeable pavement, a Hicensed professional is not required to malke written recommendations that this
condition exists, although it would be expected to have professional services to make the observation,
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minimum requirement to provide flow control to reduce the impacts of runoff from hard surfaces
and land cover conversions. As described above, compliance with MR 7 is required for those
projects triggering MR 1 through 9, which are generally described as the larger project sites
(5,000 square feet or greater of new plus replaced hard surfaces), Appendix 1, Section 3.2 and
33atil.
[37]

MR 7 applies only to proj (;Jcts that discharge stormwater directly 01: indirectly through a
conveyénce systemn, into fresh wéter. Projects that discharge directly or thrbugh an M84 into
Puget Sound are not required to éomply with MR 7. Appendix 1, Section 4.7 at 27; 2012

Manual, Appendix I-E, Vol. 1 at E-1. In addition, the 2012 Manual lists surface waters that are

| exempt from MR 7. Id, These waters include Consolidated Diking and [rrigation District #1,

which is the area that affects parts of Cowlitz County. 2012 Manual, Vol. T at E-2.
Notwithstanding this list of exempt water bodies, if a discharge is to a stream that leads to a
wetland both MR. 7 and MR 8 apply. Appendix 1, Section 4.7 at 28.

[38]

MR 7 provides that if specified thresholds are mét, the project must comply with the
standard flow control requirement. The thresholds include those projects in a threshold
discharge area that (a) have total impervious surfaces of 10,000 square feet or more; (b) that
convert more than 0.75 acre of vege‘gaﬁon to lawn or landscape or convert 2.5 acres or more of
native vegetation to pasture; or (¢} would cause a 0.10 cubic feet‘per second increase in the 100

year flow frequency. fd. at 29.
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[39]

The standard flow control requirement generally requires that discharge durations from a
project match pre-development forest land conditions. Speciﬁcaﬁy, discharges from a project
must match pre-developed duratioﬁs for the range of pre-developed discharge rates from 50
percent of the two-year peak flow up to the full 50-year peak flow. The Permit provides
exceptions to the use of forested lana cover as the pre-developed condition, which include
allowing the existing land cover to be considered the pre-developed condition if the drainage
area of the immediate stream and subsequent downstream basins have had at least 40 percent
total impervious surface area since 1985, as depicted in the 2012 Manual, Appendix I-G. 7d.
The standard flow control requirement is waived for sites.that “will reliably infiltrate all the
runoff from hard surfaces and converted vegetation areas,” Id. Finally, the Permit provides that
an alternative requirement may be established for Western Washington “through application of

watershed-scale hydrological modeling and supporting field observations.” Id.

¢c. The Development _of the LiD Requirements
[40]

In the 2007 Phase I Permit, stormwater discharges from new development and
redevelopment were largely regulated through a flow control standard. 2008 Phase I Order at
28. The 2007 Phase | Permit incorporated the use of LID techniques in various ways but largely
encouraged or promoted it. LID was not required as a primary tool to-manage stormwater. Id.
at 35-39. Similarly, the 2607 Phase II Permit took only initial steps to require Phase 11

jurisdictions to “allow non-structural preventative actions and source reduction approaches such
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as {LID] Techniques.” 2009 Phase I Order at 46-47, As noted above, both of the 2007 Permits
were separately appealed to the Board.. In its appeals, PSA challenged the 2007 Permits’ lack of
LID requirements.

[41]

Addressing the 2007 Phase I Permit appeal first, the Board found that LID methods are :
“a known available method to address stormwater runoff” which. “are technologically and
economicalfy feasible and capable of application at the site, parcel, and subdivision level,” .
2008 Phase I Order at 46, The Board reﬁlanded the Phase I Permit to Ecology to require greater
application of LID at the parcel and subdivision level, where feasible, to meet the AKART and
MEP standards. Id. at 57-58. The Board did not specify the approach necessary to accomplish
this—i.e. the methods, criteria and/or standards by which Ecology must ;‘1n0re extensively”
require LID, or even what “feasibility” meant, The Board instead recognized that, “like all
stormwater management tools, [LID] too is subj ect- to limitations in its practical application by
site or other constraints,” and left the specific implementation of LID requirements up to
Ecology. Id. at 58. | |

[42]

The Board also remanded the 2007 Phase IT Permit to Ecology, ordering that. the revised
permit require Phase Il permittees to similarly take prescribed steps to facilitate an eventual
broader application of 1LID, 2009 Phase IT Order at 23-25, 46-48. Unlike the Phase I Permit, the
Board did not order that the Phase 11 Perinit require that LID be applied where feasible. Jd.

Indeed, the Board recognized that “Ecology‘s development of technical guidance and eventual
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adoptibn of a performance standard is a critical step necessary for the fullest and most successful
implementation of LID practices in both Phase I and Phase 1 jurisdictions.” 7d. at 47,
[43]

. Rather than issuing modified permits implementing the Board’s decisions, Ecology
subsequently developed a new, overarching approach to require LID at the parcel and
subdivision level for both the 2013 Phase I and Phase I Permits. An initial assignment of the
LID Committees, discussed above, was to develop an LID performance standard with a
scientific basis, which protected beneficial uses, and was simple for the permittees to use when
evaluating project proposals. O'Brien Testimony. Following the evaluation of various options,
a flow-duration standard was selected as the LID performance standard due to its ease of
implementation, and because several local governments were already usihg a flow control
standard and were familiar with its application. Id. Additionally, the hydrology models being
used could readily be adjusted to model the performqnce standard, which meant that projects
required to comply with MR 7 Flow Control would only have to perform one ﬁydrolo gic |
analysis. Id. Outputs from King County’s Juanita Creek Study confirmed Ecology’s conclusion
that the LID performance standard would advance the protection of instream beneficial uses and
compliance with water quality standards. Id.; Ex. ECY-10.

[44]

Concerned that projects would attempt to meet the LID performance standard in

locations that would be inappropriate due to site constraints, Ecology discussed with the LID

Committees alternative approaches to protect beneficial uses and meet water quality standards.

FINDINGS OF FACT, CONCLUSIONS OF LAW,

AND ORDER

PCHB No. 12-093¢

PCHB No. 12-097¢ :
33




10
11
)
13
14
15
16
17
18
19
20

21

O’Brien Testimony. Ecology, with the assistance of the LID Committees, evaluated various site
conditions and LID BMPs with the goal of establishing a system that derived the most benefit
from an LID BMP that was considered AKART. /d. Focusing on the site and subdivision level,

Ecology prepared a list of LID BMPs and sought input from the LID Committees on the

' question of which of the listed BMPs were AKART. O’Brien Testimony.

[45]

Describing the exercise as a “process of elimination,” Mr. Moote testified that Ecology
and the LID Conmnittees considered a variety of LID BMPs, inclﬁdmg retention of native
vegetation, green roofs, réin water harveéting, and pin foundations. Moore Testimony. With
the assistance of a consultant, Ecology then modeled different development scenarios applying
the LID BMPs considered AKART to evaluate the BMPs ability to infiltrate stormwater.
(O’Brien Testimony, Ex, ECY-14. The evaluation resulted in the selection of permeable
pavement and bioretention as LID BMPs for inclusion in the Permits. Moore Testimony. Mr.
Moore testified that those LID techniques were selected aé they have been available for many
years, are well-understood and currently being use& to control stormwater, and are effective
BMPs. Id. |

[46]
Ecolo gy developéd List #1 and List #2, which identify on-site stormwater BMPs that

apply to a project based on various factors, including parcel size and quantity of hard surface
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area created. 1 Appendix 1, Section 4.5 at.21-23. If a project proponent elects to use the’
applicable L.ID BMP list instead of the LID performance standard, it must use the first BMP
listed that is considered feasible. 7d.; O’Brien Testimony. Ecolo gy‘ chose this hierarchical
approach because it wanted to ensure, in situations where the LID performance standard was not -
used, that the proposed project achieved as much flow reduction as reasonably possible at the
site, O’Brien Testimony.

[47]

Feasibility is measured against, among other things, the infeasibility criteria for the
particular LID BMP set forth in the 2012 Manual. 2012 Manual, Vol. V at 5:16, 7-7. Ecology
created the infeasibility criteria with input from the LID Committees, the public, and
geotechnicai experts. O’Brien Testimony. In discussing the criteria with the LID Committees,
Ecology initially drew upon work performed by a consultant for the Puget Sound Partnership
and a review of the feasibility of various techniciues prepared for some local governments. Id.
The infeasibility criteria can be expanded. If a Phase I permittee finds the infeasibility criteria
does not address a particular Hmitation to employing LID in its jurisdiction, the permittee can
develop infeasibility criteria for inclusion in its stormwater manual br SWMP and submit the
criteria to Heology for review and approval. Moore Testimony.

[48]
The Board finds ‘thatIEpology engaged in a comprehensive process to identify LID

techniques that constitute AKART and MEP. As the above Findings demonstrate, the Permits

18 The LID lists identify other LID BMPs, such as full dispersion, downspout diversion systems and sheet flow
dispersion, Appendix 1, Section 4.5 at 22-23, Appellants did not challenge those LID techniques,
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provide significant flexibility to the permittees in the application of LID at the parcel and
subdivision level, offering a complex array of alternative methods of compliance, exceptions,
criteria for application of an infeasibility standard or consideration of other competing needs,

among other items. While the Permits allow such flexibility, the overall approach of the

| Permits is to move the municipalities further toward compliance with water quality standards.

As a result, the Board finds that the 2013 Permits satisfy the directives in the remand of the
2007 Permits and advance Ecology’s stated goal of making LID the preferred and commonly-

used approach to site development.

d. Pilot projecis employing LID techniques
[49]

Evidence was presented describing pilot projects by the City of Seattle’s natural

drainage system program using various bioretention techniques, Dr. Horner described the 2nd

Avenue Northwest Street Alternative Edge (SEA Streets) project, which employed a flat-street
cellular installation technique. Horner Testimony. The project involved the redesign of the
street fo reduce impervious cover and traffic speeds, and conversion of the asphalt and gravel

roadway to vegetated swales and detention areas. . Through the use of amended compost

'soils, the project was designed to reduce peak runoff rates and volumes conveyed to Pipers

Creck. fd. The monitoring data showed a marked reduction in discharge of water following

significant rain events, [d.; Ex. RI- 27.
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[50]

Dr. Horner also described a bioretention project installed at Northwest 110th Street
using a cascade of vegetated stepped pools created by weirs along sloping streets. Id.; Ex, RI-
27. Stmilar to the SEA Street: project, the purpose of 110th Street bioretention system was to
reduce the runoff peak flow rate and volume. Id. The monitoring program for the project
evaluated the effecti\}eness of the system to reduce flows and pollutant mass discharge.
Monitoring results showed that approximately 74 percent of the water entering the system was
retained and the cascade system attenuated the majérity of pollutant mass for most poliutants.
Id.; Bx. RI-27. |

[51]

In June 2010; Seattle Public Utilities bégan construction of 1'0ads{de rain gardens along
eight blocks in the Ballard neighborhood (Ballard rain gardens) for combined sewer overflow
control. Ex. RI-30. The bioretention cells were designed to inﬂltrate 95 percent éf the
stormwater from the area draining to the cell. Id. Approximately one-third of the rain gardens
performed as designed and one-third failed to drain at a sufficient rate. Horner Testimony. The
retnaining one-third were renovated to enable them to drain at the desired rate, 7d. The pre-
construction infiltration rates measured for rain gardené that failed were between 0.2 to 0.3
inches per hour. O’Brien Testimony. The infiltration tests were conducted in the summer
months, whereas Ecology’s guidance recommends that when determining site feasibility such

tests be conducted in the winter. Id. According to Ecology, had the tests been conducted in the
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appropriate season, it is likely that the infiltration rate would have been lower and the site not
selected. Id.
[52]

Evidence was also presented describing varying success with permeable pavement in
parking lots. Mr. Strecker testified regarding the results of a pilot project which evaluated the
effectiveness of permeable interlocking pavers to manage stormwater runoff. Strecker
Testimony; Ex. CC-30: The project was designed to infiltrate the 100-year storm event, with no
runoff from the permeable pavement. Id. The site experienced one run-off event during the
two-year monitoring period, which occurred after a 1.75-inch storm. Zd. Mr. Strecker opined
that the runoff may have been caused by moss growth in the joints between the permeable
pavers. Strecker Testimony.

[53]

Dr. Booth provided testimony concerning a pilot project he participated in which

evaluated the capability of permeable pavement to infiltrate stormwater, attenuate poliution, and

the ability to continue to.perform over a period of time. Booth Testimony. The project,

constructed in 1996 at a King County roads facility in Renton, involved the installation of four

different types of permeable pavement as well as an agphalt surface for comparison purposes.
Id. Anunderdrain was installed to capture and test the stormwater ‘inﬁltrating through the
drainage layer. /d. After issuing a report detailing its installation, Dr. Booth re-examined the
project five or six years later and found that it continued to infiltrate stome ater and provide

significant attenuation of contaminants. Id.
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2. Watershed-Scale Planning Requirements Condition §5.C.5.c (Phase I
Permit) 85.C.4.g (Phase I Permit)

[54]

The 2013 Permits require watershed-scale stormwater planning as one of the performance
measures for controlling runoff from new development, redevelopment and construction. Phase
I Permit 3C §5.C.5.c.; Phase II Permit SC.8.5.C.4.g. A cenfral purpose of this aspect of the
Permits is to define steps that protect water quality on a “going forward” basis, assessing how
landscape-scale changes affect water resources. O’Brien Testimony, Moore Testimony. The
Phase [ permittees have the lead role in the d_evelopment of watershed planning. The Phage TT
permittees have a limited role that does not require the planning and analysis contemplated for
the Phase [ permittees.

[55]

The purpose of watershed-scale planning is to identify a strategy in the basin that would
result in hydrologic and water quality conditions that fuily support “existing uses” and
“designated uses” throughbut the stream system. Condition S5.C.5.¢., Phase [ Permit, at 19-20.
Specifically, the Phase I Permit states that the objective of the watershed-scale stormwater
planning is to:

[{]dentify a stormwater management strategy or strategies that would result in
hydrologic and water quality conditions that fully support “existing uses,” and
“designated uses” . . . throughout the stream system.

Phase [ Permit at p. 19, Special Condition S5.C.5.¢.
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a. Development of the Watershed-Scale Planning

[56]

The Phase 1 Permit specifies that Clark, King, Pierce, and Snohonﬁsh Counties are to
conduct watershed-scale stormwater planning. Condition 85.C.5.c.i., Phase I Permit, Each of
these Phase I permitteés is required to “convene and lead a watershed—séale” planning process -
involving other permittees, inciuding Phase II permittees with areas of jurisdiction within the
designated Watcrshéd. Phase I Permit 85.C.5.¢.ii. The counties are required to invite the
participation of any other cities, counties and-govermnental entities in the watershed. If these
entities decline to participate, the failure to have them involved is not permit violation. Id. The
key to the success of the watershed planning is to consider an entire stream system within a
watershed. O’Brien Testimony. |

t57]

The Phase [ Permif provides a detailed scope of work and schedule, Phase I Permit

S.S.C.S.ii, p. 20. Ofparticular relevance regarding the issues in these appeals is the requirement

to calibrate a continuous runoff model to reflect existing hydrologic, water gquality, and

biological conditions as represented by the Benthic Index of Biotic Integrity (B-IBI) scores. This

modeling requires an assessment of existing conditions based on sampling for water quality

condifions, continuous flow moniforing, macroinvertebrate data.collection for estimating B-1BI

1% Because the development of the watershed planning is specifically limited to the four counties, the Board’s
analysis regarding the watershed-scale requirements applies only to these counties and not to other Phase T
petinittees.
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scores, and documentation of distribution of salmonid uses. The permittees can use existing data
if it is available and sufficient for the necessary purposes of the calibrated model. Id.
| [58]

In using the calibrated model, the permittee must estimate hydrolo gic changes from the
historic condition and predict the future hydrologic, biological, and water quality conditions at
foll build-out under existing or proposed land use management plans. 7d. Future biological
conditions must be estimated by using a correlation of hydrologic metrics with B-IBI scores for
Puget Sound Lowland Streams. If the estimation of concentrations of specific water quality
parameters”" are predicted to not meet water quality standards, the permittee must use the
calibrated model to evaluate stormwater management strategies to meet the standards. These
management strategies are to be evaluated for all jurisdictions in the watershed. The strategies
must include changes to the respective permittee’s development-related codes, rules, standards,
and plans and the potential structural stormwater control projects.

[59]

By April 1, 2014, the Phase I permittees must submit to Bcology for approval the scope
of work and schedule for the “complete watershed planning process.” Ecology must respond to
the permittee’s proposed scope of wotk and schedule within 90 days. Id. at 20.

| [60]

By October 1, 2014, the permittee must file with Ecology the final watershed-scale

| stormwater plan. However, this deadline will be extended for the number of days, if any,

¥ The Permits specifically list dissolved oxygen, dissolved zine, temperature, and fecal coliform.
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Ecology had exceeded in its 90-day period for reviewing and responding to the permittee’s initial
scope of work. There is no extension specifically provided if Ecolo gy has rejected the
permittee’s scope of work and schedule.
[61]
The final watershed-scale plan .must summarize the results of the modeling and planning
process, describe results of the evaluation strategies, and include an implementation plan and
schedule that includes potential future actions to implement the identified strategies, responsible

parties, estimated costs and potential funding mechanisms. Id. at 22.

b.  Selection of Watersheds
| [62]

;I‘he Phase 1 Permit designates a watershed for each County Phase 1 permittee to conduct
the watershed-scale planning. Pierce County was assigned the Clover Creek basin. King County
was provideé a choice of Bear, May, or Soos Creek watersheds. Clark County was assigned
Whipple or Salmon Creek watersheds. Snohomish County was assigned Swamp ot North Creek
watersheds. The permittee may propose to Ecology an alternative watershed. Snohomish
County proposed Bear Creek as an alternative basin, which Ecology has approved. 2

[63] |

Ecology sclected the watersheds for each permittee based on specific criteria that support

the purpo‘se and objective of the watershed-scale planning, These criteria state that the drainage

must be at least ten square miles, be located partially or wholly within the permittees MS4

! 1 closing arguments, King County informed the Board that Ecology had approved a proposal for an alternative
basin for King County’s watershed-scale stormwater planning.
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service area with discharges to the identified stream, the stream system haé been impacted by
deveiopment but retains anadromous fisheries, and the area is expected to experience significant
population growth q.nd development. Phase I Permit 85.C.5.c.i, p.19.  Ecology uses these same
criteria when it evaluates the permittees petition for alternative watersheds

[64]

For many years the Phase I Counties have been involved in watershed basin planning,.
See Exs. A-PC-8, 12, 13, 15, 16; Crawford Testimony; Milne Testimony; Wrye Testitony,
Kantz Testimony. These plans have been developed for the purpose of gaining knowledge of the
environmental elements of the watershed, including the surface water flows, the available water
supphles, the stream water quality and health of the basin, the status of the fishery resources, and
existing and future fand uses. /4. Thé plans are intended to address surfacelwater management
including stormwater drainage, with the intended goals of reducing flooding hazards and
1mprov1ng habitat and water quahty in the future. See Exs. A-PC-8 (at 1.1-1. 5) 12,13, 15 (at 1-
1), 16; 01 awford Testimony; Milne Testnnony, Wrye Testlmony, Kantz Testlmony

[65]

The existing Phase [ County basin plans were not, however, considered by Ecology as
meeting the requirements of the wafershed—scale_ planning for the 2013 Permits. O’Brien
Testimony. The County basin_plans lack. the water quality sampling parameters, standards for
estimating future biological conditions, and the modeling necessary to evaluate stormwater

management strategies to meet water quality standards in the future. Zd.
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[66]

The data collected in the existing County basin plaﬁs may, if applicablé, be used for the
assessment of the existing conditions in the selected watershed for the watershed-scale planning
process in the Phase I Permit. SC 5.C.5.¢.i(1); O’Brien Testiinony. Further, Phase [ permittees
may petition for Ecology approval of an alternative correlation of hydrologic metrics with B-IBI
scores to estimate future bivological conditions, SC 5.C.5.c.ii(4).

[67]

Ecology did not study and take into consideration the Counties’ existing watershed
studies and reports in selecting the watersheds for the Phase I Permits. O’Brien Testimony, In
developing the Phase I Permit, from preliminary draft to the draft released for public comment
and then the final 2013 Permit, Ecology changed the designated watersheds without formal
consultation with the permittees. Id. Ecology did not conduct a cost analysis regarding the
watershed planning requirements for the Phase I permitfees. 1d.

c.  Phase I Permittees Watershed Involvement

[68]
The Phase 11 permitiees are not required to conduct watershed-scale planning under the
Phase II Permit. However, if a Phase II permittee is in a basin where a Phase I permittee is
developing a watershed-scale plan, the Phase Il permittee is required to provide limited
assistance. 2013 Phase Il Permit SC 85.C.4.g. The Permit provides that “as needed and as

appropriate,” the Phase II permittees must:
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1. Provide to the Phase I permittee existing data that is available including water
quality and flow records; monitoring tocations, and existing and future zoning
maps; and -

2. Participate in the development of strategies to prevent future and address
existing impacts, which may include possible changes in codes and standards,
and changes in land use management plans,

| 1.

[69]

The Phase II Permit does not require the permittees to collect the new water quality and
stream flow data that is required for the calibrated model, or to contribute financially to the costs
associated Wiﬂfl the collection of this data and development of the watershed-scale stormwater
plaﬁ. Id

118
CONCLUSIONS OF LAW
1y
The Board has jurisdiction over the subject matter and the parties pursuant fo RCW

43.21B.110(1)(d). The burden of proofis on the appealing party as to the legal issues in the

| case. WAC 371-08-485(3). The Board considers the matter de novo, giving deference to

Ecology’s expettise in administering water quality laws and on technical judgments, especially
where they involve complex scientific issues. Port of Seattle v, Pollution Control Hearings
Board, 151 Wn.2d 568, 593-94, 90 P.3d 659 (2004). Pursuant to WAC 371-08-540(2), “In those

cases where the board determines that the department issued a permit that is invalid in any
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respect, the board shall order the department to reissue the permit as directed by the board and
consistent with all applicable statutes and guidelines of the state and federal governments.”
[2]

Municipal :fstormwater discharges require an NPDES Permit under the CWA | 33 U.S.C.
§§ 1251-1387, and a State Waste Discharge General Permit under the state WPCA, chapter
90.48 RCW. The CWA’s purpolse is “to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). To serve those ends, the CWA
prohibits the discharge of any pollutant by any person unless done in compliance with some
provision of the Act and/or in compliance with an NPDES permﬁ. 33 U.S.C. §§ 1311(a) and
1342. Under the CWA, MS4s fall under the definition of “point sou1:ces” and as such must
robtain an NPDES permit which will place limits on the type and quantity of pollutants that can
be released into the Nations” waters. 33 U.S.C, §1362(14:); South Florida Water Management
Dist, v. Miccosukee Tribe of Indians, 541-U.8. 95, 102, 124 S.Ct. 1537 (2004); Puget
Soundkeeper Alliance v Ecology, 102 Wn. App. 783, 788, 9 P.3d 892 (2000).

3]

Ecology is given complete authority to establish and administer a comprehensive permit
program in order to allow Washington to participate in the federal NPDES program. RCW
90.48.260(1)(a). The EPA. delegated authority to Feology to administer the NPDES permif
program in Washington. Ecology’s authority under the NPDES pro grém extends to issuing

municipal stormwater permits. RCW 90.48.260(3).
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[4]
Among other requirements, the CWA requires that municipal stormwater permits reduce

the discharge of pollutants “to the maximum extent practicable” or MEP. 33 U.S.C. § 1342
(p)(3)B)(iii). Like the broad goals of the CWA, the State’s WPCA declares the public policy of
the State is “to maintain the highest possible standards to insure the purity of all waters of the
state consistent with public health and public enjoyment thereof. . . > RCW 90.48.010. The
WPCA requires that all state and federal discharge permits incorporate permit conditions
requiring “all known, available, and reasonable methods to control toxicants in the applicant’s
wastewater” or AKART, RCW 90.48.520; 90.58.010; see also RCW 90.52.040 and RCW
90.54.020(3)(b). The WPCA states the AKART standard:

In order to improve water quality by controlling toxicants in wastewater, the

department of ecology shall in issuing and renewing state and federal

wastewater discharge permits review the applicant's operations and incorporate

permit conditions which require all known, available, and reasonable methods

to control toxicants in the applicant's wastewater. . . In no event shall the

discharge of toxicants be allowed that would violate any water quality standard,

including toxicant standards, sediment criteria, and dilution zone criteria.
RCW 90.48.520 (emphasis added).

[5]
Different stormwater discharge permits are issued for different categories of municipal

permittecs. The Phase I Permit regulates discharges from MS4s as established at Title 40 CFR

122.26, except for WSDOT’s MS4s. It also allows coverage of several “secondary permittees”

for discharges from other publicly owned or operated MS4s located within the primary permittee
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cities and counties. Two additional permits, Phase Il Permits, regulate discharges from small
MS4s in Eastern and Western Washington, respectively. |
16]

As programmatic permits, the 2013 Phase [ and Phase II Permits require the municipal
permittees to implement area-wide stormwater management programs (SWMP) in order to méet
state and federal standards. Required components of the SWMP are outlined in the permits.
Unlike general permits that regulate other sectors (e.g. industrial), the municipal permits do not
establish benchmarks or numeric or narrative effluent limits for stormwater diséharges from
individual outfalls. One componen-t that must be addressed in the permittees’ SWMPs is the
control of runoff from new development, redevelopment, and construction. Minimum
requirements for accomplishing this are provided in the permits.

[7]

State law also makes it unlawful for any person to discharge into the waters of the state,
or to permit or allow the discharge of any organic or inorganic matter that shall cause or tend to
cause pollution of such waters. RCW 90.48.080. The Board has previously held that MS4s, like
other waste dischargers, must comply with water quality standards adopted by Ecology. Puget
Soundkeeper Alliance v. Wash. Dep t of Ecology, PCHB Phase I Nos. 07-021, 07-026 through -
030, and 07-039, and Phase II Nos. 07-022, -023, Findings of Fact, Conclusions of Law, and

Order Condition S4 (August 7, 2008) (2008 Consolidated Issue S4 Decision).
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8]
In order for Phase ] and Phase IT Permittees to reduce pollution to the MEP and to apply
AKART, it is necessary to “aggressively employ LiD practices in combination with conventional
stormwater management methods,” Id. at 58 (emphasis supplied). The Phase ] SWMP cannot
rely primarily on a flow control standard to regulate stormwater from new development and
redevelopment. A flow control standard alone is not AKART or MEP. 2008 Phase I Order at
57-58.
9]
The Phase I and Phase II Permits mﬁst require that LID be employed Whére feasible,
which recognizes that “like all stormwater management tools, {LID] too is subject to limitations
in ifs practical application by site or other constraints.” Id.

A. Appellants’ Challenges To LID Provisions (Phase I Issues 4, 5, 17(d) and (e), 18;
Phase I Issues 2(b) and (c), 3(b)-(e), 5, 17)

[10]
As described in their legal issues, Appellants assert that the LID requirements of the
Phase I and PHase II Permits are unlawful, unjust, unreasonable, impracticable, vague and/or
ambiguous as they fail to provide meaningful regulatory options, are ecbnomical}y infeasible,
impose burdensoine new reciu'uements, and rely on unproven technologies that may cause
unintended consequences. Prior to the hearing, Appellants identified the following elements of

the Phase I and Phase Il Permits’ LID requirements being challenged: pénneable pavement

| criteria, bioretention criteria, infeasibility criteria for permeable pavement and bioretention, LID
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feasibility assessment process, LID BMP lists, and LID performance standard. These permit
requirements can readily be broken into two groups: (1) implementation provisions (LID
performancelstandard, LID BMP lists, LID feasibility assessment process) and (2) LfD
techniques and their application (permeable pavement criteria, bioretention criteria, infeasibility

criteria for permeable pavement and bioretention). As explained below, the Board concludes

that the Permits’ LID provisions, with limited modifications, are consistent with our prior

rulings, constitute AKART and MEP, and advance the protection of beneficial uses and
compliance with water quality standards.

1.  Permits’ LID implementation provisions are consistent with Board’s prior
rulings and are not contirary to law

a. LID performance standard

[11]
Although ideﬁtiﬂed as a subject in dispute, with the exception of a few passing
references in prefiled testimony (see Strecker at § 18; Golemo at 7), Appellants presented no’
évidence concerniﬁg the LID performance standard in their case in chief. While King County
cross-examined Mr. O’Brien regarding the performance standard in Ecology’s responsive case,
that inquiry did not elicit any defects in the LID performance standard or illumina‘-[e the
Appellants’ unstated concerns with the standard. O’Brien Testimony. The Board concludes

that the Appellants failed to meet their burden of proof on this matter,
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b.  LiD best management practices lists

[12]

Appellants’ concern regarding the LID BMP lists was limited to criticisms of the use of
a hierarchical approach for determining which BMP to employ. Lydia Reynolds-Jones, Project '
Support Services Manager with King County’s Department of Transportation, testified that the
hierarchical approach should be replaced with a system that allowed the use of any LID
techniques in combination with conventional approaches to mee the Permits’ flow control and
water quality requirements. Reynolds-Jones Testimony. Eric Golemo, owner of SGA
Engineering, testified that bioretention is the LID technique that he routinely installs in Clark
County. Golemo Testimony. Mr. Golemo further testified that bioretention should be equally
rated with permeable pavement on List #2 because bioretention can be more éost effective and
perform more efficiently than permeable pavement. Golemo Testimony.

[13]

In response, Mr. O’Brien explained Ecology’s rationale for preferring the use of
permeable pavement over bioretention for larger projects falling under List #2. (’Brien
Testimony. Permeable pavement has more ability to infiltrate water than bioretention because
the area avaﬂﬁble for inﬁltraﬁon is equal to the pervious surface overlaying the .ground.
O’Brien Testimony. By contrast, the infiltration capacity of bioretention is limited by the
design specifications, which require that the total area covered by the ponded water be five
percent of the total surface area draining to it and recommends againsf ponding more than 12

inches of water, /d.; Permit, App. 1 at 22-23; 2012 Manual Vol. V at 7-14. As a result,
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bioretention has a smaller surface area for infiliration, thus reducing its infiltration capacity as
compared to permeable pavement. Id.
[14]

The Appellants did not present sufficient evidence to establish that the LID BMP lists
were unlawful or invalid in any respect. The system preferred by King County is, in fact,
provided for under the Permits” existing terms. And while Mr. Golemo may préfer bioretention
over permeable pavement, that preference does not negate Ecology’s rational reasons for
placing permeable pavement above bioretention in List #2. The Board concludes that the
evidence presented established that the LID BMP lists in the Phase [ and Phase Il Permit are

appropriate permit requirements.

c¢. LID VFeasibilitv assessmept process
[15]

As notéd above, in the 2007 Permit appeals the Board ordered Ecology to require the use
of LID techniques where feasible, leaving implementation of that directive to Ecology’s
discretion. Ecology incorporated the feasibility concept into List #1 and List #2, requiring the
use of the first BMP on the list that is considered feasible. Appendix 1, Section. 4.5 at 21-23.
Feasibility is to be judged against, among other things, the infeasibility criteria in the 2012
Manual. Id.; 2012 Manual, Vol. 5 at 5-16, 7-7. The infeasibility criteria were developed with
the assistance of the LID Committees, public input, and peotechnical experts. O’Brien
Testimony. When asked why Ecology changed the criteria from feasible to infeasible, Mr.

Moore testified that it was in response fo public comments received on the draft Permits. Moore
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Testimony, He further testified that there are many different perspectives on what bonstitutes
“feasible,” and it is easier to define those situations where the use of LID BMPs would be
infeasible. /d.

[16]

Appellants provided no evidence that the use of infeasibility criteria to evaluate the
application of a particular LID BMP is contrary to law or technically deficient. The issue is
essentially one of semantics. The Board concludes that Appellants failed to meet their burden
on this issue. Fcology’s use of infeasibility criteria to carry out the Board’s prior orders is_j an
appropriate use of the agency’s discretion and is supported by the evidence.

2. Permeable pavement, bioretention and infeasibility eriteria

| [17]

While accepting the concept of LID, Appellants challenge the specific LIb techniques
required under the 2013 Perimits. Appellants assert, among other things, that permeable |
pavement and bioretention are unproven, and are technically and economically infeasible.
Appellants also challenge specific elements of the infeasibility criteria against which the
application of permeable pavement and bioretention are to be judged. As detailed below, the
Board concludes that permeable pavement and bioretention constitute AKART and MEP. The
flexibility created by the infeasiﬁility criteria and other permit provisions limiting the extent of
the application of these LID techniques address most of the concerns expressed by Appeﬂants.

Finally, as described below, the Board concludes that the provisions regarding where the
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application of permeable pavement is appropriate and speciﬁd infeasibility criteria need further
refinement.

a. Permeable pavement is an appropriate LID BMP

[18]

Appellaﬂts" concerns regarding the use of permeable pavement primarily center on the
application of permeable pavement in driving lanes.”? According to Appellants, as there are no
design standards for permeable pavement from national organizations such as the Federal
Highway Administration or American Association of Steﬁ:e Highway and Transportation
Officials, the application of pefmeable pavement is not AKART.?® Rickman Testimony. As _
performanée data on permeable pavement lacks sufficient detail, its use in driving lanes .1"aises
safety concerns. Reynolds-Jones Testimony; Ex. AKC-5. Appellants also expressed concerns
regarding the life~cycle and opergﬁon and maintenance costs of permeable pavement, which
they believe will be higher than conventional pavement. Rickman Testimony; Golemo
Testimony; Reynolds-Jones Testimony. Largé vehicles, such as garbage trucks, can damage

permeable pavement and also present a risk of hazardous materials spills. Rickman Testimony.

2 The 2012 Manual states that “typical applications for permeable paving include parking lots, sidewalks, pedestrian

.| and bike trails, driveways, residential access roads, and emergency and facility maintenance roads.” 2012 Manual,

Vol. V at 5-16.

2 Soveral witnesses testified that the infeasibility criteria should include an economic component. Martin
Testimony, Busich Testimony, Bond Testimony, Golemo Testimony, Tuck Testimony. It was not entirely clear
from the testimony whether the witnesses were attacking Ecology’s AKART determination on the LID BMPs or
seeking an entirely new criterion to evaluate the application of LID BMPs for a particular project. Regardless,
Appellants failed to present any evidence on how an economic infeasibility component would be constructed or
what factors to consider, Absent substantive evidence regarding an economic infeasibility criterion, the Board will
not address Appellants” request. The Board addresses whether the LID BMPs constitute AKART below.
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[19]

A second Qénce1n with permeable pavement raised by Appellants Was moss growth on
sidewalks and in parking lots. Moés' presents safety concerns on sidewalks by creating a
slippery surface. DeWald Testimony. In addition, moss growth in the joints between pavvers'
can reduce the ability of permeable pavement to infiltrate stormwa%:f_:r. Golemo Testimony;
Strecker Testimony; Ex. CC-30. Cleaning moss from permeable pavement is difficult and
costly, as it requires removal efforts more frequently than conventional pavement. DeWald
Testimony; Golemo Testimony; Robinette Testimony.

[20]

In response, Ecology described its process for selecting the required LID BMPs.
Through its work with the LID Committees, as well as the comments received during the public
review of the preliminary draft and formal draft permits, Ecolo gy cvaluated a variety of BMPs
to determine which met the requirements of AKART and MEP., Moore Testimony; Exs, ECY-
15;J-5,J-7,J-8, J-16, J -17. The information gathered was then used to p1‘epare.the permit
conditions included in the final permits. Mr. Mbore explained that while Ecology did not
prepare ﬁspeciﬁc document detailing its AKART/MEP analysis, the fact sheet provides the
technical and legal basis for the particular permit. Id.; Bxs. I-3, J-14. Ecology did not prepare a
cost-benefit analysis of the LID requirements because one was not required and, given the
flexibility provided under the Permits, it Wduld have been very difficult to prepare such an

analysis. Moore Testimony.
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[21]

Mr. O’Brien testified that permeable pavement was included as an LID BMP because it
is a well-known BMP that is available and reasonable to use. O’Brien Testimony. Permeable
pavement is currently being used in the Puget Sound basin and Ecology has funded several
permeable pavement projects through its grant programs. Id.; Moore Testimony. Mr, Moore
testified that permeable pavement has been in use for some time, and between 750,000 and one
million square feet of pervious c;)ncrete is installéd in western Washington each year. Moore
Testimony. PSA’s witnesses also testified that permeable pavement is not an experimental,
u_nte_sted BMP. Booth Testimony; Horner Testimony. Rather, it has been well studied and there
is a great deal of information available regarding its performance, its life cycle costs, and where
it should be applied. Id.; BEx. RI-15.

[22]

Ecology also cited a report prepare(i by WSDOT for the state legislature that; in part,
evaluated the use of bermeablé pavement. Ex. .ECY-ZE. According to the report, permeable
pavement works best on pedestrian areas, parking areas, very low-volume roads (e.g.,
residential streets), very low truck traffic areas, new construction, flat areas, and the west side of
the state (where infiliration and stﬁl‘lnwater are most important). fd. at 68. While permeable
pavement may work in those areas, t_he infeasibility criteria still apply and may result in
permeable pavement not being used in a particular location. O’Brien Testimony. The WSDOT
report also identifies locations where permeable pavement is impracticable, which included

higher traffic volume roads, higher truck traffic areas, and slopes. /d. at 69, According to
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Ecology, the Permits® infeasibility criteria does not require the application of permeable
pavement 10 those locations where WSDOT stated that it is impractical. O’Brien Testimony.
Addressing the concern raised by Appellants regarding the application of permeable pavement
in driving lanes, Ecology pointed to the infeasibility criteria which exempted the use of
pcnneéble pavement on high traffic roads, such as arterials and collectors, and “high-use sites.”
2012 Manual, Vol. 5 at 5-18. PSA’s witnesses agreed that permeable pavement was not
appropriate for high traffic roads, rather its use should be limited to low volume areas such as
}’;)arking lots, sidewalks, road shoulders, and paths. Booth Testimony; Horner Testimony, -

[23]

Addressing Appeilants concerns regarding moss growth, Ecology responded that proper
installation, placement and maintenance of permeable pavement are necessary to its successful
operation. Mr. O’Brien testified that Ecology publisheci guidance with recommended
maintenance fof permeable pavement. O’Brien Testimony. The guidance recoinmends
cleaning twice per year with either vacuum or regenerative air sweepers in order to remove
sediment and moss growth. Id. Mr. O’Brien also testified that Ecology has grant programs
through which local governments can obtain funds to purchase those types of cleaning
equipment. Id. |

[24]

The Board finds that the evidence presented supports the conclusion that permeable

pavement meets the requirements of AKART and MEP. The focus of Ecology’s work with the

LID Committees, which included representatives of the permiitees as well as industry, was to
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selgct LID technigues that constituted AKART and MEP. There is no e;vidence in the record
demonstrating that the LiD Committees recommended different LID techniques or objected to
the use of permeable pavement because it did not constitgte AKART or MEP. 'The evidence
demonstrated that permeable pavement is not a new technology. Rather, it is Widely-used in the
region. Moore Testimony; Horner Testimony. Sce also Ex. RI-15. While the life-cycle and |
maintenance costs for permcable pavement may be more than that of conventional pavement,
there was no evidence that those costs rise to the level of being unreasonable.

[25]

The evidence also established thatrpeﬂneable pavement is not cﬁrrently ready for use in
higher traffic volume roads, This conclusion is supported by testimony from witnesses for
Appellants and for PSA. The WSDOT report to the legislature relied upon by Ecology states
that permeable pavement works best on very low-volume roads and very low truck traffic areas.
Ex. ECY-21 at 69. The 2012 Manual does not incorporate WSDOT’s specific finding,
providing instead a list of typical applications for permeable pavement, which inciudés
residential accéss roads, 2012 Manual, Vol. 5 at 5-16. While the infeasibility criteria provides
that permeable pavement is ﬁ;:)t required for arterials or collectors, the Manual does not limit its
application to very low-volume roads and very low truck traffic areas. fd. at 5-18. The Board
directs Ecology to clarify the Permits and, to the extent Ecology deems necessary, the 2012
Manual to limit the application of permeable pavement to those roadways that receive very low-

traffic volumes and areas of very low truck traffic.
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b. Permits® reguirements governing application of bioretention are
protective of water guality

[26]
Appellants present a narrower challenge to bioretention. While accepting its use'as an
LID technique, Appellants question the design requirements in the 2012 Manual, which
prescribes a compost mix to place in bioretention facilities. 2012 Manual, Vol, VII, BMP
T7.30. The water quality sampling results from the Redmond bioretention facility being studied

indicate that elevated levels of pollutants (e.g., copper, phosphorus) are being discharged from

the facility. Exs. COA-47, COA-48, COA-49. Appellants claim that because Ecology is in the

process of refining the compost mix to a&dress this issue, bioretention as required by the permit
is not sufficiently tested. Appellants further argue that the Redmond results also raise concerns
that bioretention facilities using the prescribed soil mix may contaminate gi‘oundwéter and
exacerbate pollution of lakes with high ‘phosphorus levelé. Busich Testimony. To address this
concern, Appell_ants assert that the compost mix should be required to go through the
technology assessment protocol-Ecology (TAP-E) process. Id.

| [27]

Ecology presented testimony stating that bioretention, which has been in use for
decades, is one of the more effective BMPé available, Moére Testimony. Mr, O’Brien testified
that bioretention is the best BMP fqr flow control and treatment available. O’Brien T éstimony.
Through ifs grant programs, Ecology has provided funding for the installation of more than 150

bioretention facilities and rain gardens over the last several years.” Moore Testimony., PSA’s
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witness, Dr. Richard Ho_mer, testified that bioretention is an effective LID BMP. Horner

Testimony. He described the SEA Streets project, which successfully employed bioretention to

address both flow control and treatment of stormwater. Horner Testimony; Ex. RI-9, M,

Golemo, appearing én behalf of Appellant Building Industry Association of Clark County,

testified that bioretention facilities are very effective and easy to maintain. Golemo Testimony. _
[28]

Ecology acknowledged that the results of the Redmond bioretention study showed that
the prescribed soil mix was exporting pollutants. O’Brien Testimony. Mr. O’Brien testified
that Ecology is actjvely working on the issue. The agency is engaged with staff at the Redmond
facility to determine the source and cause of the elevafed levels of pollutants. Id. Ecology also
gathered available monitoring data from other bioreteﬁtion facilities using the soil media
specifications in the 2012 Manual and convened a meeting of individuals involved in
bioretention and compost 1‘esear§h in the area to discuss what should be done to address this
issue. Id. The consensus of the participants was that Ecology should ‘continue to evaluate the
matter in order to improve the performance of the soil 1n1'xtufe. O’Brien Testimony. Ecology is
currently engaged in meetings on this topic. fd.

[29]

Responding to Appellants concerns regarding potential ground water contamination, Mr.
Moore testified that the applicable ground water quaiity standards are much higher than the
levels of poﬂutants being detected in the discharge from the bottom of the bioretention facility.

Moore Testimony. Because the water will continue to pass through the soil rather than being
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discharged to surface Watér, any poliutants will be further attenuated. /d. With respect fo
phosphorus, the 2012 Manual provides that an underdrain should not be used if the 1t.)ioreterrtion
facility will discharge to a phosphorus limited waterbody. 2012 Manual, Vol. V at 7-6.

[30]

Finally, Ecology stated that bioretention is not an appropriate candidate for the TAP-E
process. Moore Testimony. The purpose of the TAP-E process is to evaluate proprietary BMPs
proposed by the private séctor-. A bioretention [acility is a public-domain BMP and, as such,
does not have a sponsor to run it through the TAP-E process. Icé.

[31]

The Board concludes that bioretention constitutes AKART and MEP for stormwater
management. Ecolo gy’s judgment as to the efficacy of bioretention is science-based and
mformed by real world applications of an established BMP. The evidence demonstrated that
bioretention is a well-known BMP that is effective for both flow control and treatment. The
Board further concludes that Ecology is appropriately addressing Appellants concerns regarding
the prescribed soil mixture’s export of pollutant through its recommendation regarding
discha;rging to phosphorus-limited waterbodies and continued efforts to refine the soil mix to
improve its performance, Other than expressing concerns that groundwater may become
contaminated, Appellants provided no evidence to support that claim.

[32]
Under the Phase | Penﬁit, Permittees are required to adopt and make effective a local

program that incorporates LID, including bioretention, by June 30, 2015, Changes to
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development-related codes, ordinances, etc., implementing LID shall be completed by July 1,
2015. The deadline for Phase II jurisdictions to accomplish those tasks is December 31, 2016,
Ecology has sufﬁcien;s time to gather more sampling data and, if necessary, refine the prescribed
soil mix before its usage is required vnder the Permits. Finally, the Board concludes that the
TAP-E process is not an appropriate vehicle for evaluating the soil mix. The efforts outlined by
Ecology, in particular the reliance on 'a wide array of experts in the field to evaluate the soil mix

issue, are an appropriate means to evaluate this issue and recommend any necessary changes.

e.  Infeasibility eriteria for permeable pavement and bioretention
[33]

Appellants challenged various elements of the infeasibility criteria for permeable
pavement and bioretention, several of which can be readily addressed. King County’s witness,
Ms. Reynolds-Jones, questioned the geographic reference in the infeasibility criterion for
permeable pavement directed to snow zones, which provides permeable pavement is not
required: “Where routine, heavy applications of sand occur in frequent snow zones to maintain
traction during weeks of snov? and ice accumulation. Most lowland western Washington areas
do not fit this criterion.” 2012 Manual, Vol. 5 at 5-19. Ms. Reynolds-Jones testified that,
cqntrary to the statement in the infeasibility criterion, lowland areas in Western Washington do
receive heavy applications of sand to maintain tractions when snow and ice accumulate and
requested that the final sentence Be stricken. Reynolds-Jones Testimony. Ecology provided no

response to this testimony. The Board agrees with King County and directs Ecology on remand

* The deadline for Phase I Permittees in Lewis and Cowlitz Counties is June 30, 2017, The Cily of Aberdeen is
required to comply by June 30, 2018,
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to delete the second sentence of the infeasibility criterion addressing road sanding for snow and
ice. |
[34]

A second change sought by Appellants was the addition of a provision allowing for a
determination of infeasibility for a specified geographic area. Several witnesses testified that
the ability to infiltrate stormwater in certain areas within their jurisdictions was limited due to
ground water levels and/or soil characteristics. Robinette Testimony, Harbinson Testimony,
Bond Testimony. Ecology responded that the agency addressed this issue in its response to
comments on the Permits by adding language to the 2012 Manual that allows local governments
to designate arcas as infeasible for permeable pavement. O’Brien Testimony; Moore
Testimony.; Exs. J-6, Part V at 121; J-20, Vol. IIT at 3-109. The 2012 Manual provides:

Local jurisdictions may identify regional areas as infeésiblerfor permeable

pavement for pollution generating hard surfaces based upon knowledge of the

region’s soil characteristics in regard to the criteria listed above.
Ex. J-20, Vol. IIT at 3-109, Ecology testified ’éhat it was not opposed to further clarifying the
language in the 2012 Manual to address Appellants’ request. The Board finds that the language
in the 2012 Manual could be further clarified to describe the process a local jurisdiction is to
follow to designate a geographic area as infeasible for permeable pavement and identify the data

required to support such a determination. On remand, the Board directs Ecology to revise the

Permits or, as Ecology deems necessary, the 2012 Manual to include those clarifications.
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[35]

Finally, Appellants challenge infeaéibility criterion establishing an inﬁltrati.on threshold
for permeable pavement and bioretention, which provide that a finding of infeasibility can be
made where appropriate field testing indicates that the soils “have a measured (a.k.a. initial)
native soil saturated hydraulic conductivity of less than 0.3 inches per hour.” 2012 Manual,
Vol. V ét 5-18, 7-9. Appellants introduced emails from among Ecology staff noting concerns
for potential flooding caused by infiltration. Ex. COA-39. Mr. Tuck testified that an infiltration
rate of 0.3 inches per hour was difficult to measure and that it should be left to the professional
judgment of the design engineer whether to use an LID BMP. Tuck Testimony; Tuck Prefiled
Testimony at 4. He also concuired with the concerns expressed regarding the potential for
flooding. Tuck Tesﬁmony. M. Bﬁsich testified that the standard infiltration design rate is one
to two inches per hour. Busich Testimony. Accor_ding to Mr. Busich, applying the correction
factors to the 2613 Permits’ 0.3 inches per hour infiltration rate causes the design rate to
effectively be 0.09 inches per hour, requiring the size of a stormwater facility to grow and
increasing the risk that the facility will fail. Zd.

[36]

In response, Mr. O’Brien addressed the potential for flooding, és had been discussed in
qulogy’s emails. He testified that the issue was dealt with through the infeasibility criteria,
which makes application of LID techniques infeasible if their use will result in flooding,
O’Brien Testimony. With respect to the correction factor, Mr. O’Brien stated that the use of a

correction factor is a matter of professional judgment and is dependent upon the variability of
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soils at the project silte, as well as the number of infiltration tests taken. ld. The 2012 Manual
contains gnidance on the use of correction factors for bioretention and permeable pavement.
Ex. J-20, Vol. HI at 3-103 — 3-110. |

| [37]

Mr. O’Brien explained the genesis of the 0.3 inch per hour infiltration rate. Ecology
received input from various sources, including public comments on the preliminary draft permit,
information gathered by the City of Seattle on the Ballard rain garden project, discussions with
geotechnical experts, and information included in the 2012 Manual., O’Brien Testimony. Mr.
O’Brien testified that the preliminary draﬁ permit included an infiltration rate of 0.15 inches per
hour, According to Mr. O’Brien, the input froni the geotechnical experts assembled by Ecology
to review the draft was that, while the computer models indicate that the LID BMPs would meet
the infiltration rate, the lower the rate the more chance that application of those BMPs in the
field may lead to unintended consequences. Id. The recommendation was that the infiltration
rate should be higher thaﬁ 0.15 mches per hour. 7d.

[38]

M. O’Brien considered comments from the City of Seattle indicating that failures
occurred at the Ballard rain gardens project where the initial infiltration rates were recorded
between 0.2 and 0.3 i-ﬁclles per hour. Id. Mr. O’Brien also considered data in the 2012 Manual
from the U.S. Natural Resources Conservatiﬁn Service (NRCS) which identifies runoff
coefficients for different soil types in Washington state. 2012 Manual, Vol. Il at 2-10 —2-12.

The NRCS data provided that outwash soils should infiltrate at a rate of 0.3 inches per hour and
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greater, O’Brién Testimony; 2012 Manual, Vol. III at 2-12. Mr, O’Brien testified that he used
the results of the Ballard rain garden project and the NRCS data to increase the infiltration rate
in the 2012 Permits infeasibility criteria to 0.3 inches per hour. O’Brien Testimony.

[39]

The Board concludes that the infiltration rate selected by Ecoio gy is supported by
substanti.al evidence and represents the exercise of the agency’s technical expertise. As noted
above, the Board gives deference to Ecology‘s expertise on tecﬁnical judgments involving
complex scientific issues.r Port of Seattle, 151 Wn.2d at 593. The Board concludes that
Ecology’s selection of the 0.3 inches per hour infiliration rate for the LID infeasibility criteria
was not arbitré.ry, capricious or contrary to law, and is a valid term of the Permit.

3. Phase Ivs, Phase If

[40]

The Coalition further argues that by imposing the same requirements on all permittees,

Ecology did not recognize the differences between Phase I and Phase II jurisdictions in their

ability to implement LID. Ecology explained that the requirements of the 2007 Phase I and

 Phase II Permits were identical except for a “one-acre regulatory filter” for the Phase II

permittees, Mqore Testitmony. In deveiopjng the 2013 Permits, Ecology determined that there
could not be two different standards for the protection of water quality, but that only one
standard can and should be set forth in the Phase I and I Permits. Id. In developing Permit
requirements, Ecology considered festimony to the Puget Sound Regional Council which

expressed concerns that lower standards in Phase Il communities were negatively impacting the
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ability of other communities to protect water quality. Ecology also interpreted the Board’s 2008
Orders as requiring the imposition of LID BMPs at the site and subdivision scale where feasible
in future municipal stormwater permits, including the Phase IT Permit. Id. The 2012 Legislature
gave funding to Ecology for purposes consistent with Ecology’s interpretation of the Board’s
2008 Orders. Id. This legislation required that new LID requirements for general lpermits
applicable to western Washington municipalities be implemented simultancously, and go into
effect no earlier than December 16, 2016, or the time of the scheduled update under RCW
36.70A.130(5), whichever is later. The Phase II permittees are provided until December 31,
2016 to revise and make effective LID requirements in their local development codes, rules,
standards or other enforceable documents. Phase I1 Permit, Condition S5.C.4.f. Whereas, Phase
I permittees must make these LID réquirements effective 18 months carlier, on July 1, 2015.
Phase I Permit, Condition §5.C.5.a.iii.

[41]

The Board concludes that the additional time given to the Phase IT permittees for the
implementation of LID requirements is consistent with the Board’s 2007 Phase Il Permit
decision, which recognized that Phase 11 jurisdictions are less financially capable of
implementing LID on the same schedule as Phase I jurisdictions,

B. Appellants Challenge T'o Watershed-Scale Planning (Phase I Issues 6, 7, 8, 9 and 10;
Phase I Issues 9 and 18)

[42]

In the 2008 Phase I Final Order, this Board concluded that incorporating available LID
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techniques on a basin or watershed-scale should be considered for the next cycle of the general
rﬁunicipal stormwater penﬁité. 2008 Phase I Order at 59. The Board found that the CWA and
the state water quality laws anticipate increasingly more stringent requirements on those entities
that discharge stormwater, and that efforts to address stormwater on a scale broader than the
parcel and subdivision scale may be a necessary element to meet the state AKART standard and
the federal requirement to reduce pollutants in stonnwater to MEP, 7d, Ecology’s incorporation
of a watershed-scale planning strategy in this iteration of the Phase T and 11 Permits is in
compliance with this ruling. The watershed planning requirements are set forth in 2013 Phase 1
Permit 85.C.5.¢, and 2013 Phase 1T Permit $5.C.4.g. However, as described above, the primary
responsibilities for basin-wide watershed plénning fall on the jurisdictiéns covered under the
Phase 1 Permit.

[43]

The Phase I Appellants allegé that several components of the watershed planning
requirements are unlawful, unreasonable, and inequitable. Special Condition 85.C.5.c. As set
fﬁrth below, the Board concludes that except in limited circumstances, the Permits reasonably
and properly commence the phasing-in of watershed-scale basin planning as a tool and strategy
to control stormwater for the purposes of meéting the AKART and MEP standards.

1. Jurisdictional scope of watershed planning (Phase I Issues No. 6 and No. 2,
Phase IT Issues No. ¢ and 18.)

(44

The Phase I Appellants argue that the watershed planning conditions unlawfully and
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u:ni‘easonably require the permittees to implement the Phase I Permit outside of their respective
jurisdictions and in jurisdictions that are not required to participate and share the costs of the
basin planning. Snohomish County argues that the Permits can legally require a permittee to
comply with the terms of the Permit only within a permittee’s jurisdiction. Lief Testimony;
Kerwin Testimony. The Phase I Permit specifically requires permittees to comply with the terms
of the Permit ‘;for the MS4s that they own and operate.” 1d.; Special Condition S3.A. Based on
this language, Snohomish County takes exception to Ecology’s letter dated July 30, 2013, in
which Ecology disagrees with Snohomish County’s decision to limit watershed planning within
the Little Bear Creek watershed to the boundaries of Snohomish County. Ex. A-SNO-14,
Fcology states that Snohomish County must conduct the watershed planning throughout the
watershed, including any area that is cutside the County’s jurisdiction. Ecology explaiﬁs that ifa
County limited its watershed planning to the county line, “it would not be possible to determine
whether or not the selected stormwater management strategies would support existing and
designated uses in the lowest reach of Little Bear Creck.” 1d.
[45]

There is no dispute that if a complete and relevant watershed analysis is to be done as
currently contemplated under the Phase I Permit, the entire watershed should be studied and be
considered in the basin planning process and modeling. Therefore all jurisdictions in the

watershed should participate, However, the Permits do not require local jurisdictions to

participate, and Phase IT Permittees have very limited responsibilities, as described below. When

invited by the Phase | permittee to participate, the other jurisdictions may decline, and a lack of
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participation by the local jurisdictions is not considered a violation of the Permit: Condition
S5.C.5.c.ii.; Exs. _SNO—I-S, 14.
[46]

Appellants argue that the limited nature of the involvement and the lack of a requirement
for cost share from other jurisdictions in the watershed are not reasonable. Kerwin Testimony.
The Phase IT permittees are not required to collect new data, model the results or draft a report,
develop the stormwater management strategies, or fund any portion of the watershed planning,
Id. These necessary requirements for the watershed planning within a Phase II permittee’s
jurisdiction would be the responsibility of the Phase I permittee.. Jd.

[47]

Ms. Kerwin, Public Works Manager for Snohomish County, testified that a watershed
study by Snohomish Couﬁty will be ineffective and therefore not considered reasonable under
the AKART (;1‘ MEP standards if the other local juri.sdictiOﬁs fail to fully participate in an inter-
local cost share agreement. fd. The Coﬁnties state that they cannot legally be expected to use
their respectiiié county revenue to pay for the costs associated with plaﬁning outside their
jprisdiction. Id. Again, they cite to the language of the Permit itself that provides fthat the Phasé
I permittees’ obligations under the Permits are for stormwater discharges from their respective
MS4s. Id; Phase I Permit, SC S3.A. Ms, Kerwin also testified that Snohomish County will
make the effort to co1ﬁp1y with ’ghese terms of the Phase I Permit. However, to resolve the

County’s objections and concerns, the jurisdictions must enter into an inter-local agreement that
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is approved by the County and that defines the specific responsibilitics and cost share among the
affected jurisdictions. Id.
[48]

Pierce County objected to the Phase I Permit’s requirement that it conduct the required
watershed planning in the Clover Creek Basin. Wrye Testimony. Dan Wrye, Water Quality and
Watersheds Manager_for Pierce County, testified that Pierce Couqty has similar challenges
regarding participation and coordination with jurisdictions such as the federal government and
Indian Tribes who own property in a selected watershed. Wrye Testimony. The Perinit ddes not
1'equi1;e these jurisdictions to participate even though they contribute a large am.ount of
stormwater flow into the watershed, especially in the Clover Creek Basin, of Pierce County, Id.
Tﬁe jurisdictions are not regulated by the same standards set forth in the Phase I Permit. Id.
Based upon these limitations, Pierce County argues the Clover Creek Basin is not a reasontable or
practicable selection for the watershed-scale stormwater planning effort, Id.

[49] |

The Board finds t_hat Phase I permittees have valid concerns with their ability to fully
comply with the watershed-scale requirements of the 2013 Phase I Permit outside of ﬁheir
respective jurisdictions. The Phase I permittees’ compliance with the watershed planning scope
of work and schedule, the continuous runoff modeling, and the final watershed-scale stormwater
plan is inherently compromised by the voluntary participation of thg (:)ther jurisdictions and in

particular, the limited requirements on the Phase 11 permittees, Under the current watershed

planning process, the Phase I permittees cannot be held solely responsible to collect new data on
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water quality conditions within other jurisdictions and evaluate stormwater management
strategies Within those jurisdictions. -
[50]

Despite these concerns, the Board concludes that the answer is not to limit the wateréhed
planning requirements of the permit, or invalidate them altogether, To avoid the potential lack of
data and incomplete watershed modeling and basin-wide stormwater management strategies in
designated watershed planning basins, the municipal stormwater permits issued by Ecology,
including the Phase I Permits, must obligate permittees (o participate in the watershed-scale
stormwater planning process, provide the data necessary for that planning process, and develop
and evaluate stormwater management strategies to. meet water quality standards in the portion of
the watershed that is within their respective jurisdictions.

[51]

It is incumbent on Ecology and the stormwater permittees to work cooperatively, and as
necessary, seek to execute ia_rxter&ocal agreements that will provide for the modeling and
development of a full watefshed—scale analysis.” ﬁl this regard, the Permits must be amended as
necessary to address cross-jurisdictional coordination and insure that the scope of work for the
designated watershed plan includes the full participation of both Phase I and Phase II permittees,
and to the extent possible any other entities and governmental jurisdictions to which Ecolo gy

issues stormwater permits within the designated watershed.

 See the Interlocal Cooperation Act, chapter 39.34 RCW
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2. The reasonableness of the calibrated model(Phase I Issues No. 8 and No. 19)
[52]

As part of the watershed planning process, permittees must assess existing hydrologic,
biologic, and water quality conditions within the selected watershed. As part of this assessment,
the Phase I Permit re;]uires the permittees to calibrate a continuous runoff model to reflect
existing conditions and to then estimate hydrological changes from historic conditions and
predict future hydrologic, biologic, and water quality conditions at full build—out under
comprehensive -1 and use management plan(s) for the watershed. Future water quality condi’gions
include estimation of concentrations from dissolved copper, dissolved zine, temperature, and
fecal coliform. Ecology chose these parameters because they are pollutants that will affect long-
term sur\}i\flal of salmonids. O’Brien Testimony. If the estimation of hydrologic changes
predicts that water quality standards will not be met, the modé] is to be used to evaluate
stormwater management strate gies to meet the standards, with the ultimate _ goal to preserve
beneficial uses of the waters. Phase I Permit Condition 85.C.5.c.ii.(3)-(5).

[53]

Snohomish, King, and Pierce Counties argue that the continuous flow calibrated model

will not yield information of significant value based on the uncertainties and assumptions

126

inherent in the model.” Ojala Testimony; Milne Testimony; Wrye Testimony. On behalf of

% King County appears to also argue that the continuous runoff model does not require calibration, Crawford
Testimony. No other expert witness testified that a continuous runoff model should not be calibrated, and rather,
they testified that to be effective such models should be calibrated. See Wiye Testimony; Milne Testimony.
Calibrated continnous runcff models have also been used by several of the Phase T permittees for watershed studies.
(’Brien Testimony.
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King County, Mr. Miln(;, testified that there are uncertaintics inherently associated with
attempting to predict the future based on the many assumptions in the model, which he describés
as an HSP-F “lump” model. Kiﬁg County asserts that such models are not appi-opriate to
predict the future when there is such a large variation of the inputs throughout the basin. By way
of example, the relationship of the lanci use patterns, rate of development, and relationship of
pollutant loads with land use developinent and B-IBI scores can vary considerably. /d. Local
and site specific deveclopment patterns, such as armoring the stream bank and applying fertilizer
to landscaping near the riparian area, can have impacts on the benthic community but are
difficult to simulate through the model, according to King County. Id.

[54]

A primary concern of the Counties is that the Permit’s objective to identify stormwater
management strategies that will result in conditions that fully support “exis‘cihg uses” and
designated uses” is not achievable because of the variety of sources of pollution that the Counties
cannot control. In Pierce County, for example, the County asserts that there is little pre-
developed, forested land not otherwise altered by human activity. Ojala T estimo.ny; Wrye :
Testimony. The Counties conclude that based on the unteliability of the results of the model to
define management strategies to meet water quality standards, the goal of the watershed-scale

planning process is neither practical or reasonable, Id.

2" HSP-F stands for hydrologic simulation program dash 25 Fortran, O’Brien Testimony.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER

PCHB No. 12-093¢

PCHB No. 12-097c

4




10

11

12

13

14

15

16

17

18

19

20

21

[55]

Ecology testified that the calibrated continuous runoff model is the best tool available to
understand how stream flows wi\ll change with land cover conditions. O’Brien Testimony. It
provides the necessary data to do the statistical analysis of the water quality metrics and the
correlation with the B-IBI scores. Id. EPA recommends use of a calibrated continuous runoff
model, and in partibuiar HSP-F, for predicting pollutant loading and concentrations in the surface
water (TMDLs). Id. While the Counties have actually used the HISP-F models in several of their
basins, they did not use the model to compare changes in hydrology to growth or to make a
quanti;zative assessment of pollutants on the quality of the stream. These are important
components for the development of management strategies for watershed-scale stormwatey
plans. Id.

[561

The Board defers to Ecology on technical and scientific matters that are within Ecology’s |
expertise. Port of Seaitle, 151 Wn.2d at 595. Here, Ecology has determined that a continuous
calibrated runoff model is necessary to achieve a statistically valid analysis, to accurately assesé
B-1BI scores, and to ultimately address water quality standards. A determination as to the type
of'modeling necessary for the purf:oses of the watershed-scale planning is within Ecology’s
expertise and, in giving due deference to Ecology, the Board finds the calibrated.continuous
rupoff model elements in the Phase I Permit are 1‘eas§11able and practical. While the Counties

have shown that there may be some flaws with the model, the Board concludes the model is the -
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most comprehensive model available that will provide the necessary data to begin development
of management strategies to address stormwater discharges on a watershed-scale basis.
- [57]

The Appellants, and in particular King and Pierce Counﬁes, also argue that the
continuous runoff model required by the Phase I Permit is not neceésary because other effective
modeling énd management strategics are already being used in watersheds by the Phase 1
Counties. They want the Permit to be modified to allow use of these alternative models and
strategies. IKing County challenges the need for a calibrated model based primarily on the results
of its successful use of the ECY08 management strategy used for the Juanita Creek Basin
Retrofit Analysis project (Juanita Study). Id. The purpose of the Juanita Study was to identify
tﬁe extent and cost of stormwater retrofitting that would be necessary to restore flow and water
quality conditions suppoftive of aquatic beﬁeﬁci&i uses within Juanita Creek, /d. Mr. Crawford
testified that because the results from the ECY08 management strategy are so close to matching
the simulated biological and ﬁvater quality performance of fully forested conditions, there will be
little improvemént by use of a different management strategy, such as the continuous ru-noff
model, Id. Therefore, King County argues that the ECYO08 management strategy is éufﬁcient to
meet Ecology’s objectives for watershed-scale planning without the calibrated continuous runoff
model prescribed in the Permit. /d. King County would prefer spending the money that would
be necessary for the calibrated continuous runoff model, estimated at $500,000, on water quality

improvement projects. /d,
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[58]

Ecolo gy disagrees with King County. The ECY08 strategy does not get beyond a “fair”
range for the B-IBI score associated with having viable fish populations, and Ecology testified as
to the need to have a higher B-IBI score, reflective of a healthy watershed. O’Brien Te;stimony.
Further, the ECY08 relies only on engineering techniques and does not consider other potential
sirategies, such as retention of native vegetation, that would provide greater assurancel of
protecting water quality. Id. The ECY08 strategy also made assumptidns regarding the use of
specific LID BMPs, such as the use of permeable pavement; but these BMPs are likely to be
infeasible in the urbanizing areas. Id.

| 139]

Like King County, Pierce County desires to _uée its existing watershed planning process
to meet Ecology’s 6bjectives for watershed-scale stormwater planning. Milne Testimony; Wrye
Testimony. Pierce County testified that its current watershed planning efforts have and are
continuing to accomplish significant water quality improvements, and the Permit should allow
these watershed basin planning efforts to be an alternative to the Permit’s watershed planning
requirements. Kantz Testimony; Wrye Testimony. Pierce County testified that the new
watershed process and modeling required in the Permit will talcé funding and staff from these
dngoing, successtul Watershed.efforts. Id. |

[60]
Ecology testified that the Counties’ basin plans did not conduct the quantitative analysis

on the pollutants that Ecology has determined critical for development of management strategies

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER
PCHB No." 12-093¢
PCHB No. 12-087¢
77




10

11

12

13

14

I35

16

17

18

19

20

21

to control stormwater on a watershed scale, O’Brien Testimony. Bcology testified that the
alternative ECY08 and othef current watershed plans have not included sufficient data collection
and analysis and do not consider the full water quality parameteré necessafy to address
stormwater impacts, mcluding impacts to salmonid survival. Id. While Pierce County has done
a lot of work and the watershed plan for Clover Creek identifies many issues that need to be
addressed, it does not address all of the issues that the watershed-scale stormwater planning
reqﬁirés. Id. For example, it does not consider copper, zinc, and other toxic pollutants. The
strategies evaluated from the modeling to meet water quality standards in these watershed plans
will not be anywhere near as effective as their models predict. Id.
[61]

The Board concludes that the ECYO08 strategy and the modeling and strategies used by
King and Pierce Counties, while positive efforts, dd not meet the rigor and comprehensive flow
monitoring, water quality data collection and analysis necessary to estimate future biological
conditions by using a correlation of hydrologic metrics with B-IBI scores for the purpose of
Watershed—scale stormwater management. This does not preclude the Phase 1 permitiees from
using much of the data already collected through their basin strategies and plans. See Phase I
Permit 85.C.5.¢.ii(1). Nor does it preclude the permittees from submitting for Ecology’s
approval an alternative strategy and plan to meet the standards and goals of the Permit, which
Ecology acknowledges can be based on updating and improving the permittees’ current b‘allsin
strategies and plans. O’Brien Testimony. Spgciﬁcally, when filing with Ecology a scope of

work and schedule, the permittee may propose an alternative plan for the correlation of the
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hydrologic métrics with the B-IBI Scores. Phase I Permit, Condition S5.C.5.¢.ii(4). Ecology
must consider options presented by the permittees including enhanced water basin planning
efforts now employed by the permittees. The scope of work for each péﬁnittee will be reviewed
by Ecology on a case by case Basis, and the Board should not in this appeal define or limit
Ecology’s discretion‘and professional judgment in reviewing and responding to any alternative
process and strategies for watershed-scale stormwater planning that the permittees may submit to
Ecology.

[62]

The Permit requirement to use the calibrated continuous runoff model is compfehensive
and captures the intent of the Board’s 2007 Order to incorporate watershed planning as a tool for
stormwater management. While the Phase 1 Appellants offer good arguments regarding the cost
of the calibrated mode}ing effort and the advantages of using existing, alternative management
tools such as ECY08 and current watershed plans, the scope and level of detail of the those plans
are not adequate to address all the water quality parameters that Ecology has determined |
necessary to protect water quﬂity. The scope of the watershed planning and the scope of the
calibrated model are within the special expertise of Ecology.

3. The time deadlines for developing the watershed plan (Phase I Issue No. 8 and
Ne. 9)

[63]
The Appellants argue that the schedule in the Phase I Permit to submit the scope of work

by April 1, 2014, and the final watershed plan by October 1, 2016, is not reasonable. Ojala
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testimony; Kerwin testimony. Mt. Ojala detailed the process required to complete the
requirements for the final basin plan, and in particular to develop the calibrated model. fd. To
develop a sufficient calibrated model, the Counties assert they must collect a minimum of two
years of data. Before data can be collected across jurisdictional boundaries, it is expected an
inter-local agreement must be approved by the local jurisdictions, After the data is collected, the
model must be caiibrated to reflect the éurrent biological conditions. Full build-out of the
watershed will need to be estimated, considering the flows and the B-IBI scores. Because it is
understood that the model will predict that water quality standards will not be met in the future,
significant time will be needed to identify the BMPs, as well as sites in the watershed where
these BMPs are feasible and will address the stormwater control and treatment in the futuré. The
rcp;)rt must be written and available for public review. Based on a schedule projected by the
permittees, and the required modeling, the Counties assert that the watershed-scale basin plan
could not be finalized for likely one year beyond the current deadline of October 1, 2016. This
schedule also assumes the current ongoing data collection is under a scope of work that Ecology
will approve within its 90-day period in 2014; 0£herwise, the permittees would not commence
collecting the data until aﬁér Ecology approves the scope of work between April 1 and June 20,
2014. Id. This is the ealiest date that Ecology will approve the scope of work.
| [64]

While the Board agrees that the timelines and deadlines for the watershed-scale

stormwater planning are aggressive, we conclude that the answer to this issue rests on the

mannet in which Ecology implements the Permit and an iterative process with the permittees, not
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with the Board requiring further modifications of the Permit. Ecology has acknowledged that if
a permittee files a scope of work that requires the schedule to go beyond the deadlines set forth
in the Permit, Ecology will work with the permittee to modify the scope of work if possible, and
as necessary revise the deadlines through the issuance of a modified permit. Moore Testimony.
If there was a dispute about épproval of a scope of work and schedule, Ecology would engage in
an iterﬁtive process with the permittee to resolve the dispute. Id. The Board finds that thisis a
reasonable and sound approach to address what the Board finds is a real and practical coneern of
the permittees. The Board expects that the partiés will move forward in good faith and due
diligence. However, the Board declines to make ﬁndings that could limit Beology’s discretion
and professional judgment as the agency reviews and responds to a permittee’s submittal of any

alternative schedule for development and completion of a watershed-scale stormwater plan.

 Further, the Board declines King County’s request to require Ecology to include a dispute

resolution mechanism in the Permit. The Board is confident that the current framework for
review and approval of the watershed plans will allow the permittees and Ecology to resolve any
disagreements that may arise.

4. The selection of the watershed (Phase I Issue No. 10)

[65]

As stated above, Ecology selected a watershed for each of the Phase I permittees based

on the following four criteria:
1. The drainage area is at least ten square miles;

2. TItis wholly or partially in the permittees” MS4 service area and discharges to
a gtream;
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3. The stream system has been inipacted by developiment but retains some
anadromous fish resources;

4, Ttis targeted to accept significant population growth and associated
development, and is partially or fully within an urban growth area (UGA)
under ch, 36.70A RCW, or potential future expansion of the UGA.

[66]

The permittees may propose an alternative watershed for Ecology’s approval. Phase I
Permit Condition S5.C.5.c.i. Snohomish County has already petitioned Ecology to appfove
Little Bear Creek an alternative watershed, which Ecology approved. However, as discussed
above, the County objects fo Ecolo gy’s requirement that Snohomish County include all other
jurisdictions within £he Watershed in the scope of work for the final watershed plan. King
County indicated in closing argwment that it was also finalizing an agreement with Ecology for
an alternative watershed selection. In light of these facts, the Board will not address the jssues
and arguments of Snohomish and King County regarding the limited issue of the whether
Ecology improperly designated basins in those counties.

[67]

Ecology selected the Clover Creek Basin for Pierce County to develop its watershed plan
under the Permit. Pierce County challenges this decision, arguing that this basin is not
appropriate for several reasons. First, Pierce County argues that it does not meet Ecology’s
criteria because the Clover Creek basin will likely not see significant population growth and
development. Milne Testimony. The basin has already seen 150 years of human activity,

including straightening of channels, extensive culvert installation, and land development

activities that have left extensive impervious land surfaces that will be cost prohibitive to retrofit.
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Id.; Wrye Testimony. The Creek is itself in poor condition, with some of the lowest B-IBI and
water quality index scores in the County. Id. Because of the significant impact from
development, the full restoration of this creek is unlikely. /d. Upon hearing the testimony,
Ecology recognized Pierce County’s concerns and obj éctions, and Ecology testified that it also
was not necessarily convinced that Clover Creek is an appropriate watershed because of the poor
status of the salmon resources. O’Brien Testimony. Ecology did not conduct any analysis of
Pierce County’s existing basin g;lan before selecting Clover Creek basin, Id.
681 |

However, Ecology did not intend the wate;;'shed planning to include such a large area as
the entire Clover Creek basin, which covers approximately 149 square mﬂGS. Ecology stated that
it was difficult to find a basin in Pierce County that meets the criteria. Clarks Creek is a possible
watershed, but there is an ongoing TMDL process with EPA that may Complicaté or be in
conflict with the Permit’s watershed»scaleétozmw&ter requirements. O’Brien Testimony.
Ecology testified that it expected to discuss alternative basins with Piesce County, including a
subset of Clover Creel, such ag the North Fork which has healthier salmon populations. Zd.
Ecology would also consider Clarks Creek if Pierce County wished to submit a proposal and all
the parties could meet and agree to a coordinated approaéh to their respective studies of the
basin. Id. |

[69]
Based upon the evidence submitted, the Board ﬁﬁds that the selection of Clover Creek

basin for a watershed-scale stormwater plan requires additional review and analysis, including
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the consideration of other potential basins or subbasins. The Permit terms state that a proposal
for an alternative basin must be submitted to Ecology by October 31, 2013. Therefore to
consider any alternative basin, the Permit must be modified to granf Pierce County additional
time to submit a proposal for an alternative basin.

[70]

Although using the entire Clover Creek basin for a watershed study and analysis may not
be practical, the Board concludes that the process available to Pierce County to petition for an
alternate basin or subbasin, and for Ecology to conduct further review of the Clover Creek basin
as the designated watershed, is a reasonable and a valid apprbach to initiating stormwater
management on a watershed scale. Again, we leave if to the iferative procesé envisioned by the
Permit for Ecology and the permittee(s) to implement these requirements. It is within the
purview of Ecology under the terms of the Permit to consider the proposals for a ‘new basin, and
the Board will not step into that role by determiniﬁg the proper basin. It remains incutnbent on
Pierce .County to submit watershed p}anning alternatives, including sub-basins of Clover Creek?
to Ecology for consideration. The Board’s findings and conclusions do not preclude Ecology
from resolving the issues presented with Clover Créek basin through the approval of the scope of |
work that may be submittéd by Pierce County.

C. Appellants’ Challenges to the Opportunity for Meaningful Review (Phase I Issues 17
" b. and ¢.; Phase 1T Issues 16.}

[71]

The Appellants raised two primary issues regarding their ability to have a meaningful
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opportunity to comment on the 2013 Permits. First, Appellants argued that they were not
allowed sufficient time to reasonably review the draft 2013 Permit and draft 2012 Manual,
which were issued for public comment at the same time. Phase I Issue No. 17. B.; Phase I1
Issue No. 16. In addition, this review period coincided with the Appellaﬁts-’ preparation of their
respective reports required under the 2007 Permits, limiting ability to review the drafis. Barner
Testimony. Bcology disagrees that there was_insufﬁcient time for meaningful review.
Specifically, Ecolo gy did not limit the review to thelegally required 30 days, and rather offered
a 90-day review and comment period, from October 16, 2011, to February 3, 2012. Ecology
also argues that there is no basis for the permittees’ position because the petinittees participated
in the development of the Permit and Manual. Beginning in 2009, Ecology created the LID
Committees which provided permittees an opportunity to provide input and adﬁse Ecology on
the performance standards of the 2013 Permits, such as LID BMPs and watershed-scale
planning requirements. Sce Manual at ES-ii; Moore Testimony. A preliminary draft permit
was issued in May 2011 that also allowed the permittees to address areas of concern and prepare
comments regarding these elements of the Permit. In addition, during the cclumnent period, |
Ecoiog.y pr@ided additional assistance by scheduling‘several meetings and hearings to atllow
the permittees to discuss and ask questions regarding the draft Permit and draft Manual.
O’Brien Testimony.
[72]
The Board recognizes that the permittees had to conunit a signiﬁcaﬁt amount of time and

resources of their staff to review the draft Permits and Manual, However, the permittees also had
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several opportunities, both before the issuance of the draft Permit and after it was formally sent
out for comment,:to analyze the Permit and the Manual and make necessary comments.
173]

Undoubtedly, the draft Permits were revised from the preliminary draft based on
comments. However, this is the normal an(:"l expected process, and to further assist the
permittees, Ecology issued the Draft permits with “red-lines” to cleatly show where changes
were made from the preliminary drafts. Moore Testimony; O’ Brien Testimony.

[74]

The Board concludes that the Ecology’s process was not only in compliance with the
requirements for public noﬁcé, but it took into consideration the comﬁlexity of the 2013 Permit
and the 2013 Manual through involvement of the regulated cormunity in the development of
those documents prior to issuance of the drafi Permit and Manual, and through engagement of
the regulated community in other hearings and workshops. The Board further concludes that the
Appellants had a reasonable and meaningful opportunity to review and comment on the draft
Permits, notwithstanding the number and length of other related guidance documents that had to
be reviewed at or near the same comment period for the Permits, and the permittees other
reporting obligations. The appeal and de novo 1'eviéw by the Board, approximately two years
gﬁer the draft Permits were issued, has also cured any prejudice to the permittees resulting from
the permittees lack of oppoﬁuﬁity to fully comment on the elements and conditions of the draft

Permits. The Board sees no basis to reverse or remand the Permits for these reasons.
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[75]

As a second and independent challenge, Appellants argue there was not an opportunity

| for meaningful review of the Permits because several of the Guidance Documents referenced

and incorporated into the Permits and the Manual were under revision and otherwise not
available for review during the formal comment period of the Permit. Phase I Issue No. 17.¢.;
Phase Il Issue No. 16. The Permit was therefore incomplete and the terms énd conditions could
not bé reésonably reviewed, according to this argument. As Idescribed above, these documents
include: the LID Guidelines for Code/Ordinance Review; tﬁe Low Impact Development
Technical Guidance Manual for Puget Sound; the Rain Garden Handbook for Homeowners; and
the Western Washington Hydrologic Model (WWHM).? Bawmer Testimony.
[76] |
This issue was raised in Appellants’ Motion for Summary Judgment on Phase I Issue

No. 23.% Ecology acknowledged that, at a minimum, the permittees are not required to follow

2 Appellants’ testimony specifically identified the rélevant guidance documents as: Integrating LID into Local
Codes; a Guidebook for Local Governmenis; Rain Garden Handbook for Western Washington as revised in 2012,
published in 2013; Western Washington Hydrology Model, LID Technical Guidance for Puget Sound as revised in
2012; and, the LID Operation and Maintenance, See 2012 Manual,

Phase [ Issue No. 23 states:
Whether provisions contained in (i} Special Condition 85.C.5.a of the Permit, (i) Special Condition S5.C.7
of the Permit, (iii} Special Condition 55,C.9 of the Permit, {iv) Special Condition 87 of the Permit, (v)
Special Condition $S8.B.1.b of the Permit, (vi) Section 2 of Appendix 1 to the Permit, (vii) Section 4 of
Appendix 1 to the Permit, (viii) the Executive Summary of the Manual, (ix} Volume I, Chapter 2 of the
Manual, (x) Volume I, Glossary of the Manual, (xi) Volume II, Chapter 3 of the Manual, (xi) Vohmme 11,
Chapter 2 of the Manual, (xiii} Vohume III, Chapter 3 of the Manual, (xiv} Volume I, Appendix HI-B of the
Manual, (xv) Volume I, Appendix II-C of the Manual, (xvi} Volume TV, Chapter 2 of the Manual, {xvii)
Velume IV, Appendix IV-D of the Manual, (xvii) Volume V, Chapter 3 of the Manual, (xix) Volume V,
Chapter 4 of the Manual, (xx) Volume V, Chapter 5 of the Manual, and/or (xxi) Volume V, Chapter 7 of the
Manual, are unlawful, unjust, unreasonable, impracticable, vague, ambiguous and/or beyond the authority of
Ecology to impose for one or more of the following reasons:
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any of the guidance documents that were unavailable and not subject to the minimum 30 day

review period. Id. The Board issued an Order on Summary Judgment regarding the

applicability of the Guidance Documents that were incorporated.by reference into the 2013

Phase I Permit and the 2012 Manual but were not completed and available for review and

comment for the requisite 30-day comment period, See Pierce County v. Ecology, PCHB No.

12-093c and 12-097c Order on Summary Judgment, Phase I Issues No. 11, 14, 15, 16, 22 and

action:

23 (2013). The Board remanded the Phase I Permit to Ecology to take the following specific

I.  To clearly specify the version or edition of the Rain Garden Handbook,
and the LID Manual that are incorporated by reference into and made a
part of the Phase I Permit, consistent with his opinion. Any such permit
modification may allow the permittees the option to use fufure or updated
versions or editions of these documents, even though they are not
incorporated by reference into the Permit; '

2. To provide the requisite 30-day public notice and comment period on
those portions of the SWMMWW that did not receive adequate notice and
comment, and to accurately reference and incorporate appropriate

Said provisions incorporate by reference and/or instruct the reader to consult or comply with
outdated and/or inapplicable life/safety codes in contravention of the State Building Code Act,
chapter 19.27 RCW, and/or its implementing regulations;

Said provisions incorporate by reference and/or instruct the reader to consult or comply with
documents that were not made available for adeguate public review and comment;

Said provisions incorporate by reference and/or instruct the reader to consult or comply with
documents that do not exist, or that did not exist as of the date on which the permit was issued;
Said provisions incorporate by reference and/or instruct the reader to consult or comply with
documents that exist in multiple versions without consistently specifving which version of said
document must be used;

Said provisions purport to incorporate by reference and/or instruct the reader to consult or comply
with Tuture, revised versions of documents that may pofentially become available at some point in
the future; and/or '

Said provisions state or imply that Ecology will or infends to make future changes, revisions and/or
technical updates to portions of the Manual or to documents incorporated into or referenced by the
Manual without foHowing public notice and comment or other required procedures.
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maintenance requirements for bioretention facilities and permeable
pavement, as included in the 2012 SWMMWW.

[77]

Ecology agrees that the Board’s Qrder is applicable to the Phase Il permittees. Moore
Testimony. These Guidance Documents and the current reqﬁirements in the Permits to use and
cc;mply with these documents are not mandatory conditions of the Permits until the Permits are
amended and a 30-day comment period is provided with all applicable guidance documents that
are completed and available for review.

D. Stipulated Dismissal of Issues (Phase T Issues '1 and 12)
[78] -

The Parties stipulated to the dismissal of Phase I Iss:llesANo. 1 and No, 12. The
Sﬁpulatioﬁs requested the Board to remand the Phase I Permit to allow Ecology to make
necessary modifications. Having considered the motions and concurring with 'the bases for
modification of the Permit, the Board issued an Order on September 30, 2013, dismissing these
issues and holding that the Board will remand the Permit to Ecology consisltent with the
stipulation of the parties when the Board issues 'i;cs Final Order, Pursuant to this previous order,
the Board now finds and concludes that the Permit shall be remanded to Ecology to take the
following action:

In resolving Issue No. 1, Ecology will modify Special Condition 85.C.1.b.iv of the 2013
Phase I Permit to reéd as follows:

iv. Control through interagency agreements among co-applicants, the contribution of
pollutants from one portion of the MS4 to another portion of the MS4.
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In resolving Issue No. 12,>° Ecology will modify Special Condition $.5.C.8.c.i.(1) to read
as follows:

(1) Each Permiitee shall implement an ongoing field screening program of, on
average, 12% of the Permittee’s known conveyance systems each calendar year.

Further, the following definition will be added to the “Definitions and Acronyms” section
of the 2013 Phase I Permit:

“Conveyance gystem” means that portion of the municipal separate storm sewer
system designed or used for conveying stormwater. '

iv.
ORDER

The 2013 Phase I and Phase II Permits are affirmed except as follows.

The Board remands the Permits to Ecology to be modified and re-issued consistent with
this Order; specifically:

1. The Board directs Ecology to modify the Permits and, to the extent Ecolo gy deems it
necessaty, amend the 2012 Stormwater Maﬁagement Manual for Western Washington as
1

follows:?

a. Limit the application of permeable pavement to those roadways that receive very
low-traffic volumes and areas of very low truck traffic;

% The parties have agreed that Ecology will initiate these modifications within 30 days of expiration of all appeals,
including any appellate review, of the 2013 Phase I Permit,

31 The Appellants appealed the Phase T and Phase I{ Permits and not any of the Guidance Documents including the
2012 Manual, However, the Permits incorporate and requize the permittees to adhere to the Guidance Doctments.
Therefore, to modify the Permit in compliance with ihis Order, Ecology may need to also modify the Guidance
Documents and specifically the 2012 Manwal. See Phase I Permit Conditions 83.C. and 55.C.; Appendices 1 through
12; Phase II Permit Conditions §3.4, 85; Appendices 1 through 9.
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b. Delete the second sentence of the infeasibility criterion addressing road sanding for
snow and ice in the 2012 Manual, Vol. V at 5-19 (or amend the Permits to achieve
the same);

c. Clarify the process a local jurisdiction is to follow to designate a geographic area as
infeasible for permeable pavement and identify the data required to support such a
determination,

2. The Board directs Ecology to amend the Phase 1 Permit and Phase 1 Permit as
necessary to address cross-jurisdictional coordination and insure that the scope of work for the
designated watershed plan includes the full participation of both Phase I and Phase Il permittees,
and to the extent possible other entities and governmental jurisdictions which Ecology issues
stormwater permits within the designated watershed.

3. The Board directs Ecology to republish for comment the Phase I and Phase II Permits
as amended by this Order, and with the incorporation of all such Guidance documents that have

now been finalized and available for review and comment.

4. Based on the stipulation of the parties, the Board directs Ecology to make the

' following amendments:

a. Ecology will modify Special Condition S5.C.1.b.iv of the 2013 Phase T Permit to
read as follows: -

Vi, Control through interagency agreements among co-applicants, the
contribution of pollutants from one portion of the MS4 to another portion of
the MS4.

b. Ecology will modify Special Condition 8.5.C.8.¢.i.(1) to read as foilows:

(1) Bach Permittee shall implement an ongoing field screening program of,
on average, 12% of the Permittee’s known conveyance systems each
calendar year.
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c. Ecology will insert the following definition to the “Definitions and Acronyms”
section of the 2013 Phase I Permit:

“Conhveyance system’ means that portion of the municipal separate storm
sewer system designed or used for conveying stormwater

: st
SO ORDERED this 117 day of March, 2014.

POLLUTION CONTROL HEARINGS BOARD
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TOM MCDONALD, Presiding, PCHB No. 12-093¢

JOAN M. MARCHIORO, Presiding, PCHB No. 12-097¢c
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