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1 
o EXPEDITE 

2 llINo hearing set . 
o Hearing is set 

3 Date: .~~~~~~~_ 
Time: ~~~ ______ __ 

4 Judge/Calendar: 

5 

6 

7 

8 

9 

10 
SUPERIOR COURT OF WASHINGTON 

FOR THURSTON COUNTY 
11 

BUILDING INDUSTRY ASSOCIATION OF 
12 CLARK COUNTY, 

13 

14 

15 
v. 

Petitioner 
Appellant Below, 

POLLUTION CONTROL HEARINGS 
16 BOARD, au agency ofthe State of Washington, 

17 Respondent. 

18 WASHINGTON STATE DEPARTMENT OF 
ECOLOGY, an agency of the State of 

19 Washington, . 

20 Respondent, 
Respondent Below. 

21 

22 

Case No. 14-2-00737-7 

BUILDING INDUSTRY ASSOCIATION 
OF CLARK COUNTY PETITION FOR 
JUDICAL REVIEW 
FINDINGS OF FACT, CONCLUSIONS 
Off LAW 

23 Building Industry Association of Clark County ("BIA") files this petition for judicial 

24 review of the Order on Summary Judgment of the Pollution Control Hearings Board ("PCHB") 

25 containing findings of fact aud conclusions of law issues on October 2, 2013 in the consolidated 
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1 case Pierce County, et al. v. State of Washington, Department of Ecology, et aI., PCHB Nos. 12-

2 093c and 12-097c. A copy of the October 2, 2013, Order on Sunnnary Judgment is attached to 

3 this petition as Exhibit A. In accordance with RCW 34.05.514 this Court maintains jurisdiction 

4 with the venue being appropriate under RCW 34.05.514(I)(a). 

5 The information required by RCW 34.05.546 is set forth as follows: 

6 

7 I. NAME AND ADDRESS OF PETITION 

8 1.1 Appellant Snohomish County filed a Petition for Review with the Thurston 

9 County Superior Court. Case No. 14-2-00710-5 was assigned and The Honorable Eric Price was 

10 assigned this administrative law review case. 

11 1.2 Appellant BIA is a 500 plus member trade organization based in Clark County 

12 representing more than 12,000 individuals in the building and construction industry. Members 

13 come from all sectors of the building trades including bankers, plumbers, electricians, engineers, 

14 planners, attorneys, developers, and builders. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1.3 Building Industry Association of Clark County's mailing address is as follows: 

Building Industry of Clark County 
103 E 29th Street 
Vancouver, WA 98663 

II. NAME AND ADDRESS OF PETITIONER'S ATTORNEY 

2.1 Building Industry of Clark County is represented in this appeal by James 

D. Howsley of the Office of Jordan Rarnis, PC: 

IIIII 

IIIII 

IIIII 
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James D. Howsley 
Jordan Ramis, PC 
1499 SE Tech Center PI., Suite 380 
Vancouver, W A 98683-9575 
Phone: (360) 567-3913 
Fax: (360) 567-3901 
Email: Jamie.howsley@jordanramis.com 

III. NAME AND ADDRESS OF AGENCY WHOSE ACTION IS AT ISSUE 

3.1 The PCHB' s mailing address is as follows: 

Pollution Control Hearings Board 
Environmental and Land Use Hearings Office 
PO Box 40903 
Olympia, WA 98504-0903 
Phone: (360) 664-9160 
Fax: (360) 586-2253 
Email: eluho@eluho.wa.gov 

IV. AGENCY ACTION AT ISSUE 

4.1 By this petition, BIA appeals the October 2, 2013 Order on Summary Judgment, 

issued by the Pollution Control Hearings Board, an agency of the State of Washington 

("PCHB"), in the consolidated case of Pierce County, et al v. State of Washington, Department 

of Ecology, et al., PCHB Nos. 12-093c and 12-097c. BIA provides a copy of the October 2, 

2013 Order on Summary Judgment is attached to this petition as Exhibit A. 

4.2 The PCHB issued its final decision and order in Pierce County, et al. v. State of 

Washington, Department of Ecology, et al., PCHB Nos. 12-093c and 12-097c, on March 21, 

2014, making this appeal timely under RCW 34.05.542. A copy of the March 21,2014, Findings 

of Fact, Conclusions of Law, and Order is attached to this petition as Exhibit B. 

V. NAME AND ADDRESS OF PARTIES 

5.1 Respondent, the Washington State Department of Ecology is an agency of the 

State of Washington ("Ecology"). 
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12 
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23 

24 
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5.2 Ecology's mailing address is as follows: 

Washington State Department of Ecology 
PO Box 47608 
Olympia, WA 98504-7608 
Phone: (360) 407-6000 
Fax: (360) 407-6989 

5.3 Ecology is represented in this matter by the Office of the Washington State 

Attorney General, Ecology Division: 

Ronald L. Lavigne Jr. 
Attorney General's Office State of Washington 
Ecology Division 
PO Box 40117 
Olympia WA 98504-0117 
Phone: (360) 586-6751 
E-mail: ronaldl@atg.wa.gov 

Phyllis Barney 
Attorney General's Office State of Washington 
Ecology Division 
PO Box 40100 
Olympia WA 98504-0100 
Phone: (360) 586-4616 
E-mail: phyllisb@atg.wa.gov 

5.4 In addition to BIA, Snohomish County and Ecology, PCHB No. 12-093c 

involved several additional parties because of consolidation appeals. The parties are listed below 

with the mailing addresses of their respective counsel of record: 

Pierce County, Appellant 
Lori Terry Gregory 
Foster Pepper PLLC 
1111 Third Avenue, Suite 3400 
Seattle, WA 98101-3922 
Phone: (206) 447-8902 
Fax: (206) 749-2002 
Email: terrl@foster.com 

John R. Nelson 
Foster Pepper PLLC 
422 West Riverside Ave., Ste. 1310 
Spokane, WA 99201-0302 
Phone: (509)777-1604 Fax: (866)749-9343 
Email: nelsj@foster.com 
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21 
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King County, Appellant 
Joseph B. Rochelle, Deputy Prosecuting Attorney King County Prosecuting 
Attorney's Office 
516 Third Avenue 
Seattle, W A 98104-2385 
Phone: (206) 477-1099 

. Fax: (206) 296-0191 
Email: joe.rochelle@kingcounty.gov 

Clark County, Appellant 
Christine M. Cook, Deputy Prosecuting Attorney 
Clark County Prosecuting Attorney's Office 
P.O. Box 5000 
Vancouver, WA 98666-5000 
Phone: (360) 397-2478 
Fax: (360) 759-2148 
Email: christine.cook@clark.wa.gov 

Christopher Home, Deputy Prosecuting Attorney 
Clark County Prosecuting Attorney's Office 
P.O. Box 5000 
Vancouver, WA 98666-5000 
Phone: (360) 397-2478 
Fax: (360) 759-2148 
Email: chris.horne®clark.wa.gov 

City of Seattle, Intervenor 
Theresa Wagner, Assistant City Attorney 
Seattle City Attorney's Office 
P.O. Box 94769 
Seattle, WA 98124-4769 
Phone: (206) 233-2159 
Fax: (206) 684-8284 
Email: theresa.wagner@seattle.gov 

City of Tacoma, Intervenor 
Elizabeth. A. Pauli 
City Attorney Tacoma City Attorney's Office 
747 Market Street, Room 1120 
Tacoma, W A 98402-3701 
Phone: (253) 591-5885 
Fax: (253) 591-5755 
Email: epauli@ei.tacoma.wa.us 

Puget Soundkeeper Alliance, Respondent Invervenor 
Janette Brimmer 
Earthjustice 
705 Second Avenue, Suite 203 Seattle, W A 98104-1711 
Phone: (206) 343-7340 
Fax: (206) 343-1526 
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5.5 

Email: jlnimmer@earthjustice.org 

Washington Environmental Council, Respondent Intervenor 
Janette Brimmer 
Earthjustice 
705 Second Avenue, Suite 203 Seattle, WA 98104-1711 
Phone: (206) 343-7340 
Fax: (206) 343-1526 
Email: jbrimmer@earthjustice.org 

Rosemere Neighborhood Association, Respondent Intervenor 
Janette Brimmer 
Earthjustice 
705 Second Avenue, Suite 203 Seattle, WA 98104-1711 
Phone: (206) 343-7340 
Fax: (206) 343-1526 
Email: jbrimmer@earthjustice.org 

In addition to Ecology, PCHB No. 12-097c involved several additional parties, 

listed below with the mailing addresses of their respective counsel of record: 

IIIII 

Coalition of Governmental Entities, Appellants: 
City of Aubnm. 
City of Bainbridge Island 
City of Bellevue 
City of Burlington 
City of Des Moines 
City of Everett 
City of Kent 
City of Issaquah 
City of Mount Vernon 
City of Renton 
City of Seatac ' 
City of Snoqualmie 
City of Sumner 
Cowlitz County 

Lori Terry Gregory 
Foster Pepper PLLC 
1111 Third Avenue, Suite 3400 
Seattle, WA 98101-3922 
Phone: (206) 447-8902 
Fax: (206) 749-2002 
Email: terrl@foster.com 
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IIII! 

King County, Appellant 
Joseph B. Rochelle, Deputy Prosecuting Attorney 
King County Prosecuting Attorney's Office 
516 Third Avenue 
Seattle, W A 98104-2385 
Phone: (206) 477-1099 
Fax: (206) 296-0191 
Email: joesochelle@kingeounty.gov 

Coalition of Governmental Entities, Appellant-Intervenors: 
City of Kirkland 
City of Kelso 
City of Sammamish 
City of Camas 
City of Longview 
City of Lynnwood 
City of Poulsbo 
City of Bremerton 
City of Bothell 
City of Ferndale 

Lori. Terry Gregory 
Foster Pepper PLLC 
1111 Third Avenue, Suite 3400 
Seattle, WA 98101-3922 
Phone: (206) 447-8902 
Fax: (206) 749-2002 
Email: terrl@foster.com 

Puget-Soundkeeper Alliance, Respondent Invervenor 
Janette Brimmer 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA98104-1711 
Phone: (206) 343-7340 
Fax: (206) 343-1526 
Email: jbrimmer@earthjustice.org 

Washington Environmental Council. Respondent Intervenor 
Janette Brimmer 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA 98104-1711 
Phone: (206) 343-7340 
Fax: (206) 343-1526 
Email: jbrimmer@earthjustice.org 
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4 

5 
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Rosemere Neighborhood Association, Respondent Intervenor 
Janette Brimmer 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA 98104-1711 
Phone: (206) 343-7340 
Fax: (206) 343-1526 
Email: jbrimmer@earthjustice.org 

VI. FACTS AND PROCEDURAL mSTORY 

7 A, 2013-18 Phase I NPDES Municipal Stormwater Permit 

8 6.1 On August I, 2012, Ecology issued the 2013-18 Phase I Municipal Stormwater 

9 Permit ("Phase I Permit") pursuant to the Washington Water Pollution Control Law, chapter 

10 90.48 RCW ("WPCL"), and the National Pollutant Discharge Elimination System 

11 ("NPDES") permitting program established by Section 402 (FN-l) of the federal Clean Water 

12 Act, 33 U.S.C. § 1251 etseq. ("CWA"). The Phase I Permit went into effect on August 1,2013, 

13 and expires on July. 31,2018. 

14 6.2 BIA's members, while not directly regulated as a permitee under the Phase I or 

15 Phase II NPDES Program, are regulated by the local land use regulations derived under the 

16 Phase I and Phase II permits. BIA is aggrieved and adversely affected by the PCHB's Order on 

17 Sununary Judgment and therefore, entitled to judicial review by this Court. All three of the 

18 conditions for standing set forth in RCW 34.05.530 are present: the agency action prejudices the 

19 BIA and its members; BIA asserted their interests with an appeal of the Phase I permit in this 

20 case and the PCHB was required to consider their interests; and this Court maintains the ability 

21 to redress the prejudice to the BIA and its members cause by the PCHB' s order. 

22 6.3 BIA filed a timely appeal of certain portions ofthe Phase I Permit to the PCHB in 

23 accordance with the RCW 43.21B.110. BIA appealed the Phase I Permit because its interests 

24 diverged from the other Phase I Petitioners. BIA and its members are prejudiced in this case 

25 because the order on summary judgment purges well established case law on vesting. 

Page 8 - BUILDING INDUSTRY ASSOCIATION OF 
CLARK COUNTY PETITION FOR rumcAL REVIEW 
FINDINGS OF FACT, CONCLUSIONS OF LAW 

JORDAN RAMIS PC 
Attorneys at Law 

1499 SE Tech Center PI Ste 380 
Vancouver WA 98683 

Telephone: 360.567.3900 Fax: 360.567.3901 
51418-71102918632JDOCx\WM/4/18/2014 



1 6.4 Four other parties, Pierce County, King County, Clark County; and Snohomish 

2 County also timely appealed the Phase I Permit to the PCHB. 

3 6.5 The City of Seattle, the City of Tacoma and the Washington State 

4 Department of Transportation each sought and received permission to intervene in the appeals 

5 of the Phase I Permit. 

6 6.6 Three additional parties, Puget Soundkeeper Alliance, Washington 

7 Environmental Council and Rosemere Neighborhood Association sought and received 

8 permission to intervene in the appeals of the Phase I Permit on behalf of Ecology as 

9 Respondent Intervenors. 

10 6.7 By Order dated November 8, 2012, the PCHB consolidated the five separate 

11 appeals of the Phase I Permit into one ease, PCHB No. 12-093c. 

12 B. Phase II Western Washington NPDES Municipal Stormwater Permit 

13 6.8 On August 1, 2012, Ecology issued the 2013-18 Phase II Western 

14 Washington NPDES Municipal Stormwater Permit ("Phase II Penult") pursuant to the 

15 WPCL, and the CW A's NPDES permitting program. The Phase II Permit has an effective 

16 date of August 1, 2013, and an expiration date of July 31, 2018. 

17 6.9 Multiple parties timely appealed portions of the Phase II Permit to the 

18 PCHB as authorized by RCW 43.21B.1l0. Other parties sought and received permission to 

19 intervene in the Phase H Permit appeals. The PCHB then consolidated the Phase II Permit 

20 appeals into a single case, PCHB No. 12-097c. 

21 C. Consolidation of Issues 

22 6.10 The PCHB determined that certain issues raised in PCHB No. 12-093c (the 

23 consolidated Phase I Permit appeal) and PCHB No. 12-097c (the consolidated Phase II 

24 Permit appeal) involved common questions of law and/or fact. For efficiency and 

25 
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1 convenience, the PCHB consolidated the overlapping issues from PCHB No. 12-097c into 

2 PCHB No. 12-093c, by Joint Order of Consolidation ofIssues, dated January 16, 20 13.(FN-12) 

3 D. Dispositive Rulings in Consolidated PCBB Nos. 12-093c and 12-097e 

4 6.11 The PCHB issued the following three rulings on summary judgment in 

5 consolidated PCHB Nos. 12-093c and 12-097c: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(i) 

(ii) 

(iii) 

Order on Puget Soundkeeper Alliance's and Ecology's Motion for Partial 
Summary Judgment: Phase I Issue Nos. 2, 4, 5, 6, 7, 17(d) and (e) and 18; and 
Phase II Issue Nos. 2(b) and (c), 3(b) - (e), 5, 9 and 17, dated September 26, 
2013; 

Order on Summary Judgment: Phase I Issues Nos. 3, 17(a) and 20; and Phase II 
Issues Nos. 2(a) and 3(a), dated October 2,2013; and 

Order on Summary Judgment: Phase IIssues No. 11, 14, 15, 16,22 and 23, dated 
October 8, 2013. 

6.12 The issues remaining in consolidated PCHB Nos. 12-093c and 12-097c after the 

three dispositive motions were issued went to trial before the PCHB in October of2013. On 

March 21, 2014, the PCHB issued its final decision and order in the consolidated case, entitled 

Findings of Fact, Conclusions of Law, and Order. 

E. Appeal of PCBB Decision 

6.13 Pursuant to RCW 43.2IB.180, any party aggrieved by a final decision and order 

of the PCHB may obtain judicial review of the decision under chapter 34.05 RCW, the Washington 

Administrative Procedure Act ("AP A"). 

6.14 RCW 34.05.542 provides that a petition for review of an agency order may be 

filed with the superior court within thirty days of the date on which the order was issued. 

Accordingly, this petition is timely. 

6.15 RCW 34.05.514(1)(a) establishes the Superior Court for Thurston County as the 

proper venue for an appeal under the AP A. Accordingly, venue in this Court is proper. 

IIIII 
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1 6.16 By this petition, BIA appeals the PCHB's Order on Summary Judgment: Phase I 

2 Issues Nos. 3, 17(a) and 20; and Phase II Issues Nos. 2(a) and 3(a), dated October 2,2013, PCHB 

3 Nos. 12-093c and 12-097c. BIA does not appeal the PCHB's other rulings in the consolidated case. 

4 

S 7.1 

VII. GROUNDS FOR APPEAL/STATEMENTS OF ERROR 

The PCHB's Order on Summary Judgment: Phase I Issues Nos. 3, 17(a) and 20; 

6 and Phase II Issues Nos. 2(a) and 3(a), dated October 2,2013, PCHB Nos. 12-093e and 12-097c 

7 suffers from one or more of the following errors: 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

~) 

@) 

(iii) 

(iv) 

(v) 

The PCHB's order is in violation of constitutional provisions on its face and/or as 
applied\ 

The order exceeds and is outside the authority or jurisdiction ofthe PCHB as 
conferred by any provision ofla~; 

The PCHB erroneously interpreted and/or applied Washington la~; 

The PCHB's order is arbitrary and capricious4
; and/or 

Contrary to the PCHB's order, Special Condition SS.C.S.a of the Phase 1 Permit 
contains requirements that are unlawful, unreasonable, impracticable and/or 
beyond the authority of Ecology to impose due to one or more of the following 
reasons: 

(a) 

(b) 

(c) 

(d) 

Said requirements conflict with or are inconsistent with Washington's 
vested rights law and due process rights5

; 

Said requirements conflict with or are inconsistent with Washington law 
regarding the finality of land use permitting decisions6

; 

Said requirements require local governments to regulate in a manner that 
could expose local governments to liability for violating the rights 
accorded to property owners by Washington and federallaw7

; and/or 

Said requirements improperlY define and use terms related to land use 
permitting and development. 

I RCW 34.0S.S70(3)(a). 
2 RCW 34.0S.S70(3)(b). 
3 RCW 34.0S.S70(3)(d). 
4 RCW 34.0S.S70(3)(i). 
5 RCW 34.0S.S70(3)(a,b,d,i). 
6 RCW 34.0S.S70(3)(a,b,d,i). 
7 RCW 34.0S.S70(3)(a,b,d,i). 
8 RCW 34.0S.S70(3)(b,d,i). 
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1 7.2 As a pennittee under the Phase I Permit, BIA must comply with all of the terms 

2 and conditions ofthe Phase I Permit as those terms and conditions are interpreted by the PCHB. 

3 Accordingly, BIA is aggrieved or adversely affected by the PCHB's Order on Summary Judgment: 

4 Phase IIssues Nos. 3, 17(a) and 20; and Phase II Issues Nos. 2(a) and 3(a), dated October 2, 2013, 

5 PCHB Nos. 12-093c and 12097c. Under RCW 34.05.530, BIA has standing to bring this appeal. 

6 VIII. RELIEF REQUESTED 

7 8.1 BIA. asks this Court to issue an Order correcting the PCHB's legal errors described in 

8 this Petition for Review, reversing the PCHB's Order on Summary Judgment: Phase I Issues Nos. 3, 

9 17(a) and 20; and Phase II Issues Nos. 2(a) and 3(a), dated October 2, 2013, and remanding the 

10 applicable provisions of the Phase I Permit to Ecology for modification consistent with the Court's 

11 order. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8.2 BIA asks this Court for any other relief the Court may deem just and proper. 

Dated this ,21-- day of April, 2014. 

JORDAN RAMIS PC 
Attorneys for Petitioner, Appellant Below 
Building Industry Association of Clark 
County 

By: ~j(;;'4:~fd-~~:\-:-~-:-=­
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EXHIBIT A 
Order on Summary Judgment 



1 POLLUTION CONTROL HEARINGS BOARD 
STATEOFWASffiNGTON 

2 

3 PIERCE COUNTY; SNOHOMISH 
COUNTY, a political subdivision of the State 

4 of Washington; CLARK COUNTY, 
WASHINGTON; KING COUNTY, a 

5 political subdivision of the State of 
Washington; and BUILDING INDUSTRY 

6 ASSOCIATION OF CLARK COUNTY, 

7 Appellants, 

8 and 

9 CITY OF SEATTLE, a municipal 
corporation; and CITY OF TACOMA, a 

10 municipal corporation, and STATE OF 
WASHINGTON, DEPARTMENT OF 

11 TRANSPORTATION, 

12 Intervenors, . 

13 v. 

14 STATE OF WASHINGTON, 
DEPARTMENT OF ECOLOGY, 

15 
Respondent, 

16 
and 

17 
PUGET SOUNDKEEPER ALLIANCE, 

18 WASHINGTON ENVIRONMENTAL 
COUNCIL, and ROSEMERE 

19 NEIGHBORI:!OOD ASSOCIATION, 

20 Respondent Intervenors. 

21 And 

PCHB Nos. 12-093c and 12-097c 
ORDER ON SUMMARY JUDGMENT 

PCHB No. 12-093c 
PCHB No. 12-097c 

ORDER ON SUMMARY JUDGMENT 

Phase I Issues Nos. 3, 17(a) and 20; and 
Phase II Issues Nos. 2(a) and 3(a) 
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21 

COALITION OF GOVERNMENT 
ENTITIES: CITY OF AUBURN, CITY OF 
BAINBRIDGE ISLAND, CITY OF 
BURLINGTON, CITY OF DES MOINES, 
CITY OF EVERETT, CITY OF KENT, 
CITY OF ISSAQUAH, CITY OF MOUNT 
VERNON, CITY OF RENTON, CITY OF 
SEATAC, CITY OF SNOQUALMIE, CITY 
OF SUMNER, all muuicipal corporations of 
the State of Washington; COWLITZ 
COUNTY; and KING COUNTY, political 
subdivisions of the State of Washington, 

Appellants, 

and 

CITIES OF KIRKLAND, KELSO, 
SAMMAMISH, CAMAS, LONGVIEW, 
LYNNWOOD, POULSBO, BREMERTON, 
BOTHELL and FERNDALE; and STATE 

. OF WASHINGTON, DEPARTMENT OF 
TRANSPORTATION 

Appellant Intervenors, 

v. 

STATE OF WASHINGTON, 
DEPARTMENT OF ECOLOGY, 

Respondent. 

and 

PUGET SOUND KEEPER ALLIANCE, 
ROSEMERE NEIGHBORHOOD 
ASSOCIATION, 

Respondent Intervenors. 
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ORDER ON SUMMARY JUDGMENT 
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1 INTRODUCTION 

2 This case involves numerous consolidated appeals by various local governments 

3 (Appellants or municipalities) that are permittees under the 2013-2018 Phase I or Western 

4 Washington Phase II Municipal Stormwater National Pollution Discharge Elimination System 

5 (NPDES) Permits and State Waste Discharge General Permits issued by the Department of 

6 Ecology (Ecology) in 2012. Although the appeals ofthe Phase I and Phase II Permits are 

7 proceeding as two separate cases, the Board ordered several specific issues from the Phase II 

8 appeal to be consolidated with the Phase I proceeding, as these issues have co=on questions of 

9 fact or law (Joint Order of Consolidation ofIssues, January 16,2013). This Order addresses 

10 Motions for Summary Judgment filed by various parties l on the following consolidated issues: 

11 PHASE I ISSUES 

12 1. [Legal Issue 3] Whether Special Condition SS.C.5.a ofthe Permit contains 
requirements that are unlawful, unjust, unreasonable, impracticable, vague, 

13 ambiguous andlor beyond the authority of Ecology to impose due to the following 
reasons: 

14 a. Said requirements conflict with or are inconsistent with Washington's vested 
rights law; 

15 b. Said requirements conflict with or are inconsistent with Washington law 
regarding the finality of land use peunitting decisions; 

16 c. Said requirements in effect require Permittees to regulate in a manner that 
could expose Permittees to liability for violating the rights accorded to 

17 property owners by Washington and federal law; 
d. Said requirements define and use teuns related to land use permitting and 

18 development; and/or 

19 

20 1 Snohomish County filed a Motion for Partial Summary Judgment on Phase I Issue No.3. Puget Sonndkeeper 
Alliance et. a1. (PSA) filed a Motion for Partial Summary Judgment on Phase I Issue Nos. 3, 17(a), and 20 and Phase 

21 II Issues Nos. 2(a) and 3(.). Auburn el. a1. alea. The Coalition of Governmental Entities (Coalition) filed a Motion 
for Partial Summary Judgment on Phase II Issue Nos. 2(a) and 3(a). 

PCHB Nos. 12-093c and 12-097c 
ORDER ON SUMMARY JUDGMENT 
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16 

17 

18 

19 

20 

21 

e. Said requirements purport to govern, regulate or otherwise control the actions 
of the Permittees after the expiration of the Permit; 

2. [Legal Issue 17J Whether certain Low Impact Development ("LID") provisions 
contained in the Permit, Appendix 1, the Manual, and/or documents that are 
referenced by or incorporated into the Permit, Appendix 1 and/or the Manual, are 
unlawful, unjust, unreasonable, impracticable, vague and/or ambiguous for the 
following reasons: 

a. The provisions interfere or conflict with land use planning, Growth 
Management Act (chapter 36.70A RCW) and/or vesting; 

3. [Legal Issue 20] Whether MR 7, set forth in Appendix 1 of the Permit, is contrary to 
the constitntions of the United States and/or Washington State and/or violates RCW 
82.02.020 because it requires the owners or developers of private land to mitigate for 
stormwater iropacts that were not caused by the owners or developers of the land, and 
to mitigate to an extent that is not roughly proportional to the impacts of the present 
or proposed development of the land. 

PHASE II ISSUES 

1. [Legal Issue 2] Whether Special Condition S5.C.4 of the 2013-18 Phase II NPDES 
Municipal Stormwater Permit for Western Washington (the "Permit"), and references 
in those conditions to Appendix 1 and the 2012 Stormwater Management Manual for 
Western Washington ("the Manual") contain requirements that are unlawful, unjust, 
unreasonable, and/or impracticable for one or more of the following reasons: 

a. Said provisions interfere or conflict with land use planning, the Growth 
Management Act (chapter 36.70A RCW), vesting, and/or other governmental 
functions; 

2. [Legal Issue 3] Whether Low Impact Development ("LID") provisions contained in 
Conditions S5, S5.C.l, S5.C.2, SS;C.3, S5.C.4, and/or SS.C.S of the Permit, 
Appendix 1, the Manual, and/or documents referenced by or incorporated into the 
Permit, Appendix 1 and/or the Manna~ are unlawful, unjust, lUueasonable, and/or 
impracticable for one or more of the following reasons: 

a. The provisions interfere and/or conflict with land use planning, the Growth 
Management Act (chapter 36.70A RCW), vesting and/or other governmental 
functions; 

PCHB Nos. 12-093c and 12-097c 
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1 Board Chair Tom McDonald, and Kathleen D. Mix and Joan Marchioro, Members, 

2 reviewed and considered the written record before the Board on the motions, without oral 

3 argument. The record before the Board is provided in Appendix A to tbis Order. 

4 BACKGROUND -PHASE I and PHASE II PERMITS 

5 1. The Municipal Stormwater Problem 

6 Ecology issued the Phase I Municipal Stormwater Permit on August 1, 2012, with an 

7 effective date of August 1, 2013 through July 31,2018 (2013 Phase I Permit). The permit covers 

8 discharges from large and medium municipal separate storm sewer systems (MS4s) as 

9 established by 40 CPR 122.26. 2013 Phase I Permit, Condition SI.A. The cities of Seattle and 

10 Tacoma, and Clark, King, Pierce, and Snohomish Counties are among the municipalities covered 

11 under the 2013 Phase IPermit. 2013 Phase I Permit, Condition SLB. The Phase II permit, 

12 issued at the same time, with the same effective dates, covers discharges from small municipal 

13 separate storm sewers in western Washington, which are defmed in the Phase II Permit as those 

14 that are not "large" or "medium" pursuant to federal regulation (2013 Phase II Permit). Phase II 

15 Permit Condition S1.A-B. 

16 The 2013 Phase I and Phase II Permits are NPDES and State Waste Discharge permits 

17 that authorize discharges of stormwater, and limited discharges of non-stormwater flows from 

18 MS4s owned or operated by each municipality covered under the permits (collectively, 2013 

19 Pelmits). Id., Condition S2.A and B. An MS4 itself can be described as all the conveyances or 

20 systems of conveyances that aredesigued or used for collecting or conveying stormwater, 

21 including roads with drainage systems, municipal streets, catch basins, curb gutters, ditches, 

PCHB Nos. 12-093c and 12-097c 
ORDER ON SUMMARY JUDGMENT 

5 



1 manmade chamlels or storm drains. See Puget Soundkeeper Alliance v. Wash. Dep 't of Ecology, 

2 PCHB Nos. 07-021, 07-26 through -30, and 07-039, Findings of Fact, Conclusions of Law, and 

3 Order, (Aug. 8,2008) (2008 Phase I Decision) at 9, n 9. The 2013 Permits replaced the permits 

4 that were effective from 2007 through 2012 (2007 Permits), and which Ecology had reissued 

5 without modification for an additional year. See RCW 90.48.260(3) (a) and (b). 

6 The Board has addressed multiple issues related to municipal stormwater and the 

7 permitting scheme applicable to municipalities in several earlier cases. 2 In these decisions, the 

8 Board recognized that municipalities have numerous challenges in managing stormwater due to 

9 the diverse and dispersed nature of stormwater pollutant sources, and the commingling of 

10 polluted water from many sources. It is relevant to refer to earlier decisions to understand the 

11 scope of the pollution problem that the Phase I and Phase II Permits are designed to address. We 

12 stated in an earlier decision: 

13 Stormwater in general is difficult to manage because discharges are intermittent 
and weather-dependent (i.e. from rainfall and snowmelt). Municipal stormwater 

14 is even more difficult to manage than other types of stormwater because it is 
collected and discharged from such a vast diversity of inputs and outfalls, and 

15 iuvolves such a large volunle of water. Most existing MS4s were not built with 

16 

17 

18 

19 

20 

21 

'Phase I: Puget Soundkeeper Alliance y. Wash. Dep '[ of Ecology, PCHB Nos. 07-021, 07-26 through -030, and 07-
039, Findings of Fact, Conclusions of Law, and Order; 2008 WL 5510413 (Aug. 8, 2008) (2008 Phase I Decision); 
Puget Soundkeeper Alliance v. Wash. Dep't of Ecology, PCHB Nos. 07-021, 07-026 through-030, and 07-039 Order 
on Summary Judgment, 2008 WL 5510410 (April 8, 2008) (2009 Phase I Order on Summary Judgment). 
Phase II: Puget Soundkeeper Alliance Puget Soundkeeper Alliance v. Wash. Dep '[ of Ecology, PCHB Nos. 07-022, 
-023, Findings of Fact, Conclusions of Law, and Order, 2009 WL 434836 (Feb. 2, 2009) (2009 Phase II Decision); 
Puget Soundkeeper Alliance v. Wash. Dep'[ of Ecology, PCHB Nos. 07-022, -023, Order on Summary Judgment, 
September 29,2008) (2008 Phase II Order on Summary Judgment) 
Consolidated Issues: Puget Soundkeeper Alliance v. Wash. Dep't of Ecology, PCHB Phase I Nos. 07-021, 07-026 
through -030, and 07-039, and Phase II Nos. ·07-022, -023, Findings of Fact, Conclusions of Law, and Order 
Condition S4 (August 7,2008) (2008 Consolidated Issues S4 Decision); Puget Soundkeeper Alliance v. Wash. Dep'[ 
of Ecology, PCHB Phase I Nos. 07-021, 07-026 through -030, and 07-039, and Phase II Nos. 07-022, -023, Order on 
Dispositive Motions: Condition S4 (April 2, 2008) (2008 Consolidated Issues S4 Order on Summary Judgment). 

PCHB Nos. I2-093c and 12-097c 
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1 water quaIiiy protection in mind, but instead were built for the purpose of 
draining water as efficiently as possible, managing peak flows, and protecting 

2 the public from flooding and disease. 

3 2008 Consolidated Issues S4 Decision, at FF 27, p. 23 

4 While understanding the challenge to address municipal stonnwater, the Board has also 

5 found that stonnwater is the leading contributor to water quality pollution in the state's urban 

6 waterways, and is considered to be the state's fastest growing water quality problem as 

7 urbanization spreads throughout the state. Id. at FF 30, p. 25 

8 Common pollutants in stonnwater include lead, zinc, cadmium, copper, 
chromium, arsenic, bacterial/viral agents, oil & grease, organic toxins, 

9 sediments, nutrients, heat, and oxygen-demanding organics. Muoicipal 
stormwater also causes hydrologic impacts, because the quantity and peak flows 

10 of run off are increased by the large impervious surfaces in urban areas. 
Stormwater discharges degrade water bodies and, consequently, impact human 

11 health, salmon habitat, drinking water, and the shellfish industry. 

12 Id. at FF 30, p. 25. 

13 The Ninth Circuit Conrt of Appeals, in review of issues related to the Phase II 

14 mlmicipal stormwater rules stated the problem as follows: 

15 Stormwater runoff is one of the most significant sources of water pollution in 
the nation, at times "comparable to, ifnot greater than, contaminationfrom 

16 industrial and sewage sources." StOlm sewer waters carry suspended metals, 
sediments, algae-promoting nutrients (nitrogen and phosphorus), floatable trash, 

17 used motor oil, raw sewage, pesticides, and other toxic contaminants into 
streams, rivers, lakes, and estuaries across the United States. In 1985, three-

18 quarters ofthe States cited urban stonnwater runoff as a major cause of 
waterbody impaitment, and forty percent reported construction site runoff as a 

19 major cause ofimpainnent. Urban runoff has been named as the foremost cause 
of impairment of surveyed ocean waters. Among the sources of stormwater 

20 contamination are urban development, industrial facilities, construction sites, 
and illicit discharges and connections to storm sewer systems. 

21 

PCHB Nos. 12-0930 and 12-0970 
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1 Envtl. De( Ctr .. Inc. v. u.s. E.F.A., 344 F.3d 832, 840-41 (9th Cir. 2003)(footnotes omitted). 

2 In developing the Phase I and Phase II Permits, Ecology recognized the typical impacts 

3 of stormwater included dangers to human health and drinldng water froin untreated stormwater, 

4 degradation of salmon habitat through the effects of hydrologic flows and toxicity (referencing 

5 surveys that very high percentages of Coho salmon were dying before they could spaWll, likely 

6 due to stormwater pollution in urban streams in Puget Sound), economic threats to the shellfish 

7 industry resulting from stonnwater contamination, and overall degradation of water bodies 

8 affecting beneficial uses of Washington's waters. See, Fact Sheets, Phase I and Phase II 

9 Municipal Stormwater Pennits, pp.10-12 (November 4,2011). 

10 The Board has recognized it will take many years, and more than one of the five-year 

11 municipal general permit cycles, before municipalities C1j1l address the pollut1j1lt levels in their 

12 stonnwater discharges. In the meantime, it is likely that municipal stormwater discharges will 

13 not comply with state water quality standards at all times, at all outfalls within their systems, 

14 even when implementing the Phase I 1j1ld Phase II Permits. 2008 Consolidated Issues S4 

15 Decision, supra at FF 31, pp. 25-26. 

16 2. Conditions of the 2013 Phase I and Phase II Permits 

'17 Ecology continues to target the mixture of pollution 1j1ld hydrologic impacts caused by 

18 municipal stonnwater with the conditions of the 2013 Phase I and Phase II Pennits. Consistent 

19 with federal and state law, the pennits authorize the discharge of stonnwater, including polluted 

20 stormwater, to the waters of the State of Washington. The permits can be described as a set of 

21 requirements imposed directly on the municipalities, as well as a set of standards that the 

PCHB Nos. 12-0930 and 12-0970 
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1 municipalities are, in tnm, required to implement within their jurisdictions. Unlike other general 

2 permits issued by Ecology, such as the Industrial or Construction Stormwater General Permits, 

3 the Phase I and Phase II Permits contain neither effluent limitations nor benchmarks for specific 

4 pollutants. The permits are, instead, "programmatic" in natnre, requiling implementation of. 

5 area-wide stormwater management programs to address pollution in stormwater. 

6 Condition S4 of the 2013 Phase I and Phase II Permits set out the legal standards each 

7 municipality covered by the permits must comply with. Among these standards is the 

8 requirement to "reduce the discharge of pollutants to the maximum extent practicable (MEP)." 

9 Phase I and Phase II Permit Conditions S4. This standard reflects the federal requirement 

10 contained at 33 U.S.C. § 1342(P)(3)(B)(iii), which provides: 

11 Permits for discharges from municipal storm sewers ... shall require controls to 
reduce the discharge of pollutants to the maximum extent practicable, 

12 including management practices, control techniques and system, design and 
engineering methods, and such other provisions as the Administrator or the State 

13 determiues appropriate for the control of such pollutants. (emphasis added) 

14 The municipality must also comply with the standard under state law that requires the use 

15 of "alllmown, available, and reasonable methods of prevention, control and treatment (AKART) 

16 to prevent and control pollution of waters of the State of Washington." RCW 90.48.520; WAC 

17 173-20IA-020; Phase I and Phase II Permit Conditions S4.D. AKART applies to both point and 

18 nonpoint sources of pollution, and with regard to nonpoint sources such as municipal 

19 stormwater, the term "best management practices," (BMP) is typically applied as "a subset ofthe 

20 AI(ART requirement." WAC 173-20IA-020. A BMP is defined as "physical, stmctnral, and/or 

21 managerial practices approved by the department that, when used singularly or in combination, 

PCHB Nos. 12-0930 and 12-0970 
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1 prevent or reduce pollutant discharges." fd. Permit Condition S4 also sets out the adaptive 

2 management response required of the municipality when a discharge from a MS4 is causing or 

3 contributing to a violation ofthe state's water quality standards. 

4 As with the 2007 Phase I and II Permits, the 2013 Permits require each municipality 

5 covered under the permit to implement a Stormwater Management Program (SWMP) during the 

6 term of the permit. The SWMP is a set of actions and activities designed to protect water quality 

7 and reduce the discharge of pollutants from MS4s to the federal MEP and state AKART 

8 standards. Permit Conditions S5.A-B. The SWMP consists of a number of components, many 

9 of which were included in the 2007 Phase I and II Pennits. Although there are some differences 

10 between the requirements for the Phase I and Phase II Permits, the SWMP must include 

11 requirements for mapping and documentation of the MS4, control of runoff from new 

12 development, redevelopment, and construction sites, a stmctural stormwater control program, 

13 source control for existing development, a program to prevent, detect, characterize, and eliminate 

14 illicit connections and discharges into the MS4, operation and maiiltenance programs, and public 

15 education and outreach programs. Permit Conditions S5. 

16 The Phase I Pennit requires each municipality to demonstrate that it can implement the 

17 permit pursuant to ordinances or similar means, which legally authorizes or enables the . 

18 municipality to control discharges to and from its MS4s. The legal authority, which may be a 

19 combination of statute, 'ordinance, permit, contracts, orders, interagency agreements, or similar 

20 means, must authorize or enable the muuicipality to control the contribution of pollutants to 

21 MS4s from stonnwater discharges associated with industrial activity, and control the quality of 

PCHB Nos. 12-093c and 12-097c 
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1 stormwater discharged from sites of industrial activity. The legal authority must also allow the 

2 permittee to prohibit through ordinance or similar means, illicit discharges, the discharge of 

3 spills and disposal of materials other than stormwater into the MS4s, and require compliance 

4 with conditions in ordinances and other similar legal authority. Phase I Permit Condition S5.C.l. 

5 Similarly, the Phase II Permit has various requirements for implementation of an "ordinance or 

6 other enforceable mechanism" to address aspects of the required stormwater management 

7 program, including the requirement to control runoff from new development, redevelopinent, and 

8 construction sites. Phase II Pennit Condition S5.C. 

9 Both the Phase I Permit Condition S5.C.5, and the Phase II Permit Condition SS.C.4 

10 address conh'ol of runoff from new development, redevelopment, and construction sites. The 

11 details of this condition are at the heart of the controversy before the Board on the cunent 

12 motions. Condition SS.C.S sets a minimum perfonnance measure that requires the adoption of a 

13 local program that meets the Minimum Technical Requirements set out in Appendix 1 to the 

14 Phase I and Phase II Permits. Permittees are instructed to consult with the Appendix to 

IS determine which of the minimum requirements apply to a given project. There may be both 

16 adjustments, and variances or exceptions to the Minimum Requirements of the Appendix.3 

17 

18 

19 

20 

21 

3 The minimum requirements for a project within a particular jurisdiction are summarized as follows: 
e #1: The permittee must require a Stormwater Site Plan from all projects that meet certain thresholds. 
o #2: An new development and redevelopment projects are responsible for preventing erosion and discharge 

of sediment and other pollutants into receiving w~ters, and the pemrittee must require a Stonnwater 
Pollution Prevention Plan for all projects of a certain size, Permittees may allow compliance with the 
Minimum Requirement for an SWPPP for those sites covered under Ecology's General NPDES Pennit for 
stormwater associated with construction sites and fully implementing the requirements of that permit. 
swppp elements are prescribed (e.g. installing sediment controls, stabilizing soils, protecting slopes). 

• #3: Source control of pollution is required of all projects by implementing all known, available and 
reasonable source control BlvIPs, consistent with the SWMMWW, or equivalent. 
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1 The Phase I Pennit provides that by June 30, 201S, municipalities must "adopt 

2 and make effective" a local program that meets the requirements in SS.C.S.a.i through ii . 

. 3 Further, the Pennit provides that adopted local program "shall apply to all applications 

4 submitted after July 1, 201S and shall apply to projects approved prior July 1, 201S (sic), 

S which have not started construction by June 30, 2020". (footnotes defining "application" 

6 and "started construction" omitted.) Phase I Permit Condition SS.C.S.a.iii. 

7 The Phase II Permit provides that no later than December 31,2016, municipalities 

8 must "Implement an ordinance or other enforceable mechanism that addresses runoff 

9 from new development, redevelopment, and' construction site projects .... The local 

10 program adopted to meet the requirements of SS.C.S.a(i) through(iii) ... shall apply to ~ll 

11 applications submitted on or after January 1,2017 and shall apply to projects approved 

12 prior to January 1, 2017, which have not started construction by January 1, 2022." Phase 

13 II Permit, Condition SS.C.4.a (footnotes omitted). 

14 

IS 

16 

17 

18 

19 

20 

21 

eo #4: To the maximum extent practicable (MEP), natural drainage systems are to be maintained, and 
discharges shall occur at the natural location; outfalls require energy dissipation. 

I/) #5: The pennittee must require on-site stormwater management BMPs, consistent with other standards, and 
"to the extent feasible." Stormwater discharges are to match a specified Low Impact Development 
Performance Standard. and projects are informed to consider the BlvlPs in the order listed for the type of 
surface~ using the first BMP that is considered feasible. 

• #6: This minimum requirement for Runoff Treatment describes how to assess a project for constlUction of 
any needed stormwater treatment facility, discussing treatmentMtype thre~holds, f~cility sizing, and" related 
matters, 

00 #7: The permittee must require all proj ects provide flow control to reduce the impacts of stormwater runoff 
from hard surfaces and land cover conversions. Thresholds are set out for achievement of the standard 
flow control requirement, which is described in greater detaiL 

e #8: TIns sets out the Wetland Protection requirements, which are applicable to projects where storrnwater 
discharges into a wetland, either directly or indirectly through a conveyance system. 

e #9: Permittees must require an Operation and Maintenance manual that is consistent with the provisions of 
Ecology'S Stormwater Management Manual for Western Washington for proposed stonnwater facilities 
andBMPs. 
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1 In addition to the stormwater management programs reqnired in Condition SS, with the 

2 associated effective dates, both the Phase I and Phase II Permits also have specific provisions 

3 that require the permittees to make effective local development-related codes, rules, standards, or 

4 other enforceable documents to incorporate and require Low Impact Development (LID) 

S principles and LID BMPs as part of the requirements that must be applied to control runoff from 

6 new development, redevelopment and construction sites. Both permits state that it is the intent 

7 of such revisions "to malce LID the preferred and conmlonly-used approach to site development. 

8 The revisions shall be designed to minimize impervious sUlfaces, native vegetation loss, and 

9 stormwater runoff in all types of development situations." Phase I jUlisdictions must do so by 

10 July 1, 201S, while Phase II jurisdictions (with several exceptions) must do so by December 31, 

11 2016. Phase I Permit Condition SS.C.S.b.i-ii; Phase II Permit Condition SS.C.4.f.i-ii. 

12 Finally, the2013 Phase I and Phase II Pemlits include several definitions of "LID," each 

13 of which explain LID as a strategy that strives to minimize impervious surfaces and native 

14 vegetation loss and that attempts to mimic predevelopment hydrologic processes by use of 

15 distributed stormwater management practices: 

16 "LID Plinciples" means land use management strategies that emphasize 
conservation, use of onsite natural features, and site planning to minimize 

17 impervious surfaces, native vegetation loss, and stormwater runoff. 

18 "Low hnpact Development" means a stormwater and land use management 
strategy that strives to mimic pre-disturbance hydrologic processes of 

19 infiltration, filtration, storage, evaporation and transpiration by emphasizing 
conservation, use of oncsite natural features, site plauning, and distributed 

20 stormwater management practices that are integrated into a project design. 

21 
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1 "Low Impact Development Best Management Practices" means distributed 
stormwater management practices, integrated into a project design, that 

2 emphasize pre-disturbance hydrologic processes of infiltration, filtration, 
storage, evaporation and,transpiration. LID BMPs include, but are not limited to, 

3 bioretention/rain gardens, permeable pavements, roof downspout controls, 
dispersion, soil quality and depth, vegetated roofs, minimum excavation 

4 foundations, and water re-use. 

5 2013 Phase I Permit at 70; Phase II Permit at 62. 

6 3. Appellant/Municipalities Challenge to the Terms of the Permits. 

7 The various municipal Appellants challenge Condition S5 in each permit asserting that it 

8 requires the municipalities to adopt development regulations that are uniquely the province of 

9 local government, and to do so in a manner that violates certain doctrines ofland use law. 

10 Specifically, the motions before the Board address two aspects ofthe requirements imposed by 

11 the telms of Condition S5 on Phase I and Phase II jurisdictions-the timing by which the new 

12 stormwater requirements apply to projects that are in the development process, and the scope of 

13 LID that must be part ofthe stormwater programs. The Snohomish COlmty motion challenges 

14 that portion ofCondition'cS5 that requires the local program to be adopted by June 30, 2015, to 

15 apply to projects approved prior to a certain date (July 1, 2015), but which have not started 

16 construction by a later date (June 20, 2020). The Coalition motion challenges a similar 

17 requirement in the Phase II Permit that states the ordinances or other enforceable mechanisms the 

18 permittees are required to implement by December 31, 2016, apply to applications submitted "on 

19 or after" January 1, 2017 (and July 1, 2017, and July 1, 2018, depending on the jUl1sdiction), but 

20 do not start construction by January 1, 2022 (or June 30, 2022 or June 30, 2023, again depending 

21 onthe jurisdiction). 1lris condition presents an issue for projects that snbmitted an application 
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1 before January 1, 2017 (or the other relevant dates), but which have not started construction by 

2 the later dates (see, Ecology Reply at p. 9). Additionally, the Coalition Challenges the required 

3 implementation of LID as part of the stormwater management plan that the Phase II jurisdictions 

4 must implement under the permit. The arguments of the paIiies are summarized further below, 

5 raising both state statntory and constitntional claims. 

6 4. Board Decisions on the Appeal of the 2007 Municipal Permits. 

7 To address the issues raised by the parties, it is important tofust review the appeals of the 

8 2007 Phase I aIld Phase II Permits. The previous version of the Phase I Permit, which was. 

9 effective from 2007 through 2012, was deVeloped through an eight year process. Puget 

10 Soundkeeper Alliance v. Wash. Dep 'I of Ecology, PCHB Nos. 07-021, 07-026 through -030, and 

11 07-039, Findings of Fact, Conclusions of Law, and Order, 2008 WL 5510413 (Aug. 8,2008) 

12 (2008 Phase I Decision). Multiple parties,inc1uding Puget Soundlceeper Alliance (PSA) and a 

13 number of the Phase I permittees appealed the terms of the permit to this Board. Id. After an 

14 evidentiary hearing, the Board entered a lengthymling on numerous aspects ofthe 2007 Phase I 

15 Permit. Id. Among the issues before the Board in that appeal was the question of whether the 

16 pelTIlit did not meet the state AKART or federal MEP. standards because it failed to require 

17 maximum on-site dispersion aIld infiltration of stormwater throngh the use of "low impact 

18 deVelopment" techniques, basin planning, and other appropriate technologies, with resultant 

19 degradation or failure to meet water quality standards. 

20 In the 2008 Phase I Decision, the Board made extensive findings of fact regarding LID , 

21 including how it is defined, how it can be designed and employed at the parcel or subdivision 
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1 level, the cost of use or non-use of this technique, and the feasibility of use in relation to other, 

2 more traditional BMPs to control stormwater. Noting that definitions of LID vary, the Board 

3 found that the concept of LID was well-established, and the basic BMPs that constitnte LID are 

4 well-defined. The Board found that: 

5 While specific definitions ofUD may vary, the concept of LID is well­
established, and the basic BMPs that constitnte LID are well-defined. LID 

6 techniques emphasize protection of the natnral vegetated state, relying on the 
natnral properties of soil and vegetation to remove pollutants. LID techniques 

7 seek to mimic natnral hydraulic conditions, reducing pollutants that go into 
stormwater in the first instance, by reducing the amount of stOm1water that 

8 reaches surface waters. Citing testimony of Homer, Booth, Holz. 

9 2008 Phase I Decision, at FF 42, p. 31. 

10 The Board found that use of LID methods, in combination with best conventional 

11 engineering techniques and other actions to preserve native land cover offer "the best available, 

12 Imown and tested methods to address stormwater runoff." Id. at FF 57. The Board concluded its 

13. Findings of Fact on LID issues by stating that LID methods were a known and available method 

14 to address stormwater runoff at the site, parcel, and subdivision level; that these methods are 

15 teclmologicallyand economically feasible; that application of LID methods at the basin and 

16 watershed level involved additional cost and practical considerations, such that Ecology should 

17 be ready to address the issue in futnre iterations of the municipal pennits. Based on the great 

18 weight of testimony before the Board on LID-related issues, the Board concluded that both the 

19 state AKART standard and the federal MEP standard reqnired greater use of LID techniques, 

20 where feasible, in combination with conventional engineered stonnwater management 

21 techniques. Id. at CL 16. The Board recoguized that LID, like all stormwatermanagement 
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I techniques, is subject to limitation in its practical application by site and other constraints. The 

2 Board remanded the pennit to Ecology for appropriate modifications. 

3 In the appeals ofthe 2007 Phase II Pelmit, the Board recognized that there are suffIcient 

4 distinctions between the Phase I and Phase II pennittees, specifically in regard to resources and 

5 experience in implementing a stonnwater management program. Pugel Soundkeeper Alliance v. 

6 Wash. Dep 'I o/Ecology, PCHB Nos. 07-022, -023, Findings of Fact, Conclusions of Law, and 

7 Order, 2009 WL 434836 (Feb. 2, 2009) (2009 Phase II Dedsion) at CL 4, p. 46. The Board 

8 concluded the 2007 Phase II Pennit condition requiring the pennittees to adopt ordinances or 

9 other enforceable mechanism to allow for LID methods is pennissible, but it also requires 

10 Ecology to take further steps to advance LID methods including requiring the permittees to 

11 identify both the barriers to the implementation of LID methods and the actions taken to remove 

12 the baniers, to establish goals to identify, promote and measure LID use, and to include a 

13 reasonable and flexible schedule to require implementation of the LID techniques on a broader 

14 scale. ld. The Board concluded that LID represents AKART .and is necessary to reduce 

15 pollutants in the state's waters, and defen'ed to Ecology to implement its decision through pennit 

16 modification and the development oftechnical guidance or LID perfonnance standards. ld. at 

17 CL 6, p. 48. 

18 No party appealed the Board's decisions on the 2007 Phase I and Phase II Pennits. Thus 

19 the decisions became final and binding on Ecology. Although the Board had ordered changes to 

20 the 2007 Phase I and II Pennits related to the requirements for LID, Ecology undertook further 

21 
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I efforts to develop the LID requirements by ultimately placing more comprehensive conditions in 

2 the 2013 Permits. 

3 The 2008 Phase I Decision also addressed the issues regarding whether the Growth 

4 Management Act (GMA), ch. 36.70A. RCW, was a barrier to Ecology requiring greater use of 

5 LID through its implementation of the state's water pollution control laws. 2008 Phase I 

6 Decision, CLs 18-27, pp. 60-65. The Board concluded that ch. 90.48 RCW (like the Shoreline 

7 Management Act, Ch. 90.58 RCW) must be harmonized with the language of the GMA, and that 

8 the GMA is not a barrier to requiring the use of the LID requirements. Id. at CL 18, 24, p. 60-63. 

9 The Board held that Ecology could, consistent with the GMA, require use of LID as a water 

10 quality management tool, and the Phase I Pennit must do so to be consistent with state and 

11 federal law. Id. at CL 27, p. 65. This conclusion was consistent with previous Board decisions, 

12 where the Board concluded that Ecology's implementation of ch. 90.48 RCW and the SMA, in 

13 which Ecology's action is based on water quality protection, and while venturing into areas that 

14 could also be characterized as land use controls, did not usurp the authority oflocal governments 

15 under the GMA. Id. CLs 23-24, pp. 62-63. The GMA requires local governments to address 

16 drainage, flooding, and stonnwatel' runoff to mitigate or cleanse discharges of water pollution, 

17 and the Phase I Pennit sets forth the methods to accomplish this requirement.' Id. at CL 27, p. 65. 

18 ARGUMENT/CLAIMS OF THE PARTIES 

19 The following is a summary of some, but not all, of the arguments raised by the parties in 

20 their various briefs. 

21 
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1 1. Snohomish County, Clark County and Building Industry Association of Clark County 

2 Snohomish County argues that the second sentence of Condition SS.C.S.a.iii impenmssibly 

3 requires the County to apply Phase I Permit-driven "development regulations" to pre-existing 

4 development permits that have already been approved and issued by the County. Such a 

5 requirement, the County reasons, conflicts with principles of state land use and real property law, 

6 including: 1) the vested rights doctrine; 2) the doctrine of finality in land use decisions; and 3) 

7 constitutional protections of development rights. 

8 The County asserts that in creating such a conflict, Ecology has exceeded its authority 

9 under chapter 90.48 RCW and enacted an invalid and ultra vires administrative rule. Snohomish 

10 County, as well as other Appellants, asserts that the contested condition of the Phase T Permit 

11 meets neither the state AKART standard, nor the federal MEP standard because it is not 

12 reasonable, nor practicable for the local governments to comply with the requirement when it 

13 will require them to violate state vesting or land use laws. The County asserts that approved and 

14 vested project permits are real property rights affected by implementation of the Phase I Pelmit, 

15 and thus both regulatory taldngs and substantive due process issues are presented for resolution. 

16 The County asks the Board to find the second sentence of Condition SS.C.S. invalid, and delete it 

17 from the Phase I Permit. Snohomish COill1ty Motion for Partial Summary Judgment at 7-8. 

18 Clark County and Building Industry Association of Clark County (BIA) join with and 

19 adopt in its entirety the Snohomish County motion. BTA additionally urges the Board to address 

20 the constitutional issues that are raised by the parties. 

21 
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1 2. Puget Soundkeeper Alliance, et a1. 

2 In its response briefmg aud its own motion for summary judgment, PSA argues that the 

3 Phase I and Phase II Permits are not land use ordinances or regulations, but rather are 

4 requirements imposed by the federal Clean Water Act (CWA or Act) and state Water Pollution 

5 Control Act (WPCA). PSA asserts that the permits selve a very different purpose and public 

6 interest than the land use regulations discussed by the County. Relying on the 2008 Phase I 

7 Decision, the 2009 Phase II Decision, and state court decisions, PSA argues that the vesting 

8 doctrine does not extend to environmental laws and requirements, which do not exist to control 

9 land use and are not in the natnre of zoning laws, but rather exist to reduce and control pollution, 

10 PSA asserts that the municipal permits do not dictate land use, but rather dictate an 

11 environmental result, with a variety of preferred and altemative methods for achieving 11,at 

12 result. PSA notes that SEPA allows conditions to be imposed that are outside the reach of 

13 vesting laws, evidencing the balance that is to be struck between vesting laws and the need to 

14 protect the environmentthrough requirements such as those in the 2013 Permits. lfthe Board 

15 perceives a collision between these two areas of the law, PSA asserts that the conflict must be 

16 resolved by preemption of state law that is an obstacle to the accomplishment of the full purposes 

17 and objectives ofthe CW A. 

18 Finally, PSA points out the Board's limitedjUl1sdiction over constitutional claims, and as 

19 a result, such claims are not reviewable by the Board. PSA also argues that Snohomish County's 

20 position that it may be subj ect to possible futnre claims related to vesting is hypothetical and 

21 
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I unripe, and that the County lacks standing to assert the property interest of third parties who may 

2 be affected by application of the terms of the permit at a futnre time. 

3 3. Department of Ecology 

4 In its response to the Snohomish County motion, Ecology asserts that the County's 

5 position "is based on the false premise that municipal stormwater discharge permits issued by 

6 Ecology to implement the federal Clean Water Act ("CWA") and the state Water Pollution 

7 Control Act ("WPCA") are restrained by the limitations imposed on local govermnent under the 

8 state's land use control statntes." Ecology's Response to Snohomish County's Motion For 

9 Patiial Summary Judgment Re Phase I Issue No.3 at 2. Ecology asks the Board to adhere to 

10 prior rulings, and reject the County's effort to expand the vested rights doctrine to apply to 

11 environmental regulations. Ecology argues that the Phase I Permit is not an "administrative 

12 rule," nor does the Permit require the local govermnEmts to impose "land use control ordinances." 

13 Rather, Ecola gy points out that the issue before the Board does not involve the authority of local 

14 govermnents to unilaterally determine the content of their development regulations, but rather 

15 the obiigation to implement Ecology required, reviewed, and approved technical stormwater 

16 requirements, that are necessary to comply with state and federal water quality laws. Ecology 

17 cites Citizensjor Rational Shoreline Planning v. Whatcom Cnty., 172 Wn.2d 384,258 P.3d 36 

18 (2011) and Westside Business Park v. Pierce Cnty., 100 Wn. App. 599, 5 P.3d 713 (2000), to 

19 support its argunlents. Ecology also asserts that in addition to the Board's lack of authority to 

20 address constitutional claims, such claims are speculative and not ripe for review. 

21 
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1 4. City of Seattle 

2 Intervenor City of Seattle (Seattle) neither joins nor opposes Snohomish County's 

3 motion, but agrees with the relief requested-deletion (and modification) of the second sentence 

4 in Condition SS.C.S. Seattle does not agree with the County's characterization of Washington 

S law, but suggests that the cited and disputed portion of Condition SS.C.5 "when applied to 

6 certain factual situations in the future, could create needless tension with statutory land use 

7 defiuitions and Washington's law ofland use permit fiuality and vested rights." Seattle's 

8 Response at 3-4. Seattle points out that Washington's vested rights doctrine is not sweeping, and 

9 that the Supreme Court has recently held that the doctrine is triggered only by a limited set of 

f 0 permit applications at the local level, and perhaps only by a building permit application (citing 

11 Abbey Road Group, LLCv. City of Bonney Lake, 167 Wn.2d242, 218 P.3d 180 (2009). Seattle 

12 suggests a modification to the offending sentence, in an effort to accommodate the interests of 

13 several parties. However, Seattle also goes on to assert that the Phase I Permit requires local 

14 jurisdictions to use their "land use regulatory authority" in ways that carmot be squared with the 

15 vested rights doctrine and the law of permit finality. 

16 S. Coalition of Govemmental Entities 

17 The Coalition opposes the motion filed by PSA and filed its own motion for summary 

18 judgment on the related issues from the Phase II Permit appeal (Issues 2.a and 3.a). Consistent 

19 with the arguments of several other Appellants in this case, the Coalition characterizes the 

20 conditions of the Phase II Permit, which require implementation of certain LID practices, as land 

21 development practices, and argues there is "no distinction" in Washington law between 
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1 environmental regulation and local land use development regulations. The Coalition sees the 

2 Phase II Permit requirements as ventnring into the arena of "land use policy," and argues that is 

3 the sole and unique province oflocal government. The Coalition asserts that the Legislature, 

4 through statntes such as the GMA, required local planning and development regulation to be 

5 undertaken by local govennnents and that Ecology's exercise of authority under the WPCA 

6 "must be carried out consistent with, an on equal footing with, related state statntes, including 

7 chapters 58.17 and 19.27 RCW, and with the common law." Coalition's Opposition at 11. 

8 The Coalition further asserts that the authority for at least some ofthe Pennies terms, 

9 specifically the "vesting and LID provisions" is ch. 90.48 RCW, not the federal CW A, thereby 

10 rejecting any assertion that there is preemption of state law through application of the CW A, and 

11 bolstering its argument that state vesting laws take precedence over water quality concems. 

12 While agreeing that the Permit itself is not subject to state vesting principles, the Coalition 

13 asserts that the local regulations the permittees must impose in order to comply with the permit 

14 will violate state vesting law. The Coalition asserts that "[N]o Washington coult decision has 

15 questioned the applicability of vesting doctrine to enviromnental regulations of land 

16 development." Coalition Motion at 16. The Coalition also asserts that the Permit requirements 

17 that require local govemments to adopt LID regulations raise constitutional takings concerns, 

18 and violate substantive due process because they are not "reasonably necessary" to advance a 

19 legitimate public interest in light of available altematives, and are undLlly oppressive. Coalition 

20 Motion at 27-28. 

21 
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1 ANALYSIS 

2 . 1. Standard of Review 

3 The party moving for summary judgment must show there are no genuine issues of 

4 material fact and the moving party is entitled to judgment as a matter of law. Magula v. Benton 

5 Franklin Title Co., Inc., 131 Wn.2d 171, 182, 930 P.2d 307 (1997). A material fact in a 

6 summary judgment proceeding is one that will affect the outcome under the goveming law. 

7 Eriks v. Denver, 118 Wn.2d 451, 456, 824 P.2d 1207 (1992). In a summary judgment, all facts 

8 and reasonable inferences must be construed in favor of the nonmoving party. Jones v. Allstate 

9 Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002). Summary judgment may also be granted to 

10 the non-moving party when facts are not in dispute. Impecoven v. Department of Revenue, 120 

11 Wn.2d 357, 365, 842 P.2d 470 (1992). 

12 The Board will review the terms of a General Pennit to determine if it is "invalid in any 

13 respect," and whether it is consistent with applicable legal requirements. WAC 371-08-540(2); 

14 Copper Developmentv. Ecology, PCHB No. 09-135 through 09-141, (Order on Summary 

15 Judgment, January 5, 2011); PSA v. Ecology, PCHB No. 02-162, (Order Granting Sunnnary 

16 Judgment, June 6, 2003). 

17 2. The General Permit is not an Administrative Rille 

18 As an initial matter, the Board will address Snohomish County's assertion that the Phase 

19 I Permit is an "administrative rule," citing RCW 34.05.010(16), and that Ecology cannot adopt a 

20 tule that conflicts with state law. The County repeatedly refers to the permit as a "rule" in 

21 various arguments. 
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1 This Board has squarely held that municipal stormwater general permits are not "rules" 

2 subject to mlemaking requirements under the Administrative Procedures Act (AP A). Puget 

3 Soundkeeper Alliance v. Wash. Dep't a/Ecology, PCHB Nos. 07-022, -023, Order on Summary 

4 Judgment, September 29, 2008) (2008 Phase II Order on Summary Judgment). The development 

5 and application of general permits to specified sectors is governed by permit procedures 

6 contained in chapters 173-220 and 173-226 WAC (State Waste Discharge General Permit 

7 Program and NPDES Permit Program), which provide a process for notice, comment and appeal, 

8 separate from the APA rulemaking requirements. Id. The Phase I Pennit is not an 

9 administrative rule. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

3. The Phase I and Phase II Pennits implement environmental laws, and are not subject 
to state vesting laws !phase I Issues 3.a and 17.a; Phase II Issues 2.a and 3.a). 

a. Overview of statutory authority for municipal stormwater permits. 

Ecology issues the Phase I and Phase II Permits to implement the federal CW A and the 

WPCA. Because the appealing municipalities assert that state land use laws constrain the terms 

Ecology may require in NPDES permits, a short review of the authority under which the 

municipal pennits are issued is necessary. 

The CW A is the nation's primary water pollntion control law. The Act's purpose is "to 

restore and maintain the chemical, physical, and biological integrity of the Nation's waters. 33 

U.S.C. § 1251(a). To serve those ends, the Act prohibits the discharge of any pollutant by any 

person unless done in compliance with some provision oflhe Act and/or in compliance with an 

NPDES permit. 33 U.S.C. §§ 1311(a) and 1342. Under the CWA, MS4s fall under the 
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definition of "point sources" aJad as such must obtain an NPDES permit which will place limits 
I . 

on the type and quantity of pollutants that can be released into the Nations' waters. 33 U.S.C. 

§1362(14); South Florida Water Management Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 

102,124 S.Ct. 1537 (2004); Puget Soundkeeper Alliance v. Ecology, 102 W. App. 783, 788,9 

P.3d 892 (2000). 

Prior to 1987, there was much controversy over whether municipalities were subject to 

NPDES permitting requirements under federal law. See e.g., Natural Resources Defense Council 

v. Costle, 568 F .. 2d 1369,1374-1377 (D.C. Cir. 1977)(invalidating EPA regulation exempting 

MS4 discharges fi:om NPDES permitting). This controversy was resolved in 1987 when 

Congress enacted the Water Quality Act amendments to the CWA. Pub~ L. No. 100-4, 101 Stat. 

7 (1987)(codified throughout 33 U.S.C.). At the core of the 1987 amendments was 33 U.S.C. 

§ 1342 (p )(3), which resolved the question of whether municipal storm sewer systems required 

NPDES permits and established the federal standards for municipal stormwater discharges. That 

section provides as follows: 

Permits for discharges from municipal storm sewers ... shall require controls to 
reduce the discharge of pollutants to the maximum extent practicable, including 
management practices, control techniques and system, design and engineering 
methods, and such other provisions as the Administrator or the State determines 
appropriate for the conti'ol of snch pollutants. 

33 U.S.C. §1342(P)(3)(B)(iii). 

This provision required an NPDES permit for municipai storm sewer discharges and 

directed that municipal stOlIDwater dischargers must reduce the discharge of pollutants "to the 

maximum extent practicable," which was a lesser standard than had previously been in federal 
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1 law for all other industlial or other stormwater dischargers. Defenders of Wildlife v. Browner, 

2 191 F.3d 1159, 1166 (9th Cir. 1999), amended by 197 F.3d 1035 (9th Cir. 1999). 

3 Ecology is given complete autholity to establish and administer a comprebensive permit 

4 program in order to allow Washington to participate in the federal NPDES program. RCW 90. 

5 48.260(1)(a). The Environmental Protection Agency (EPA) has delegated autholity to Ecology 

6 to administer the NPDES permit program in Washington. Ecology's authority under the NPDES 

7 program extends to issuing municipal stormwater permits. RCW 90.48.260(3). Like the broad 

8 goals of the CWA, the State's WPCA declares the public policy of the State is "to maintain the 

9 highest possible standards to insure the pulity of all waters of the state consistent with public 

10 health and public enjoyment thereof. ... " RCW 90.48.010. The WPCA goes on to state the 

11 required AKART standard: 

12 In order to improve water quality by controlling toxicants in wastewater, the 
department of ecology shall in issuing and renewing state and federal 

13 wastewater discharge permits review the applicant's operations and incorporate 
permit conditions which require all known, available, and reasonable methods 

14 to control toxicants in the applicant's wastewater . .. In no event shall the 
discharge of toxicants bc allowed that would violate any water quality standard, 

15 includiug toxicaut standards, sediment critelia, and dilution zone cliteria. 

16 RCW 90.48.520 (emphasis added). 

17 General permits issued by Ecology are to ensure compliance with AKART, water 

18 quality-based effluent limitations, and any more smngent limitations or requirements, including 

19 those necessary to meet water quality standards. WAC 173-226-070. The Board has previously 

20 held that MS4s, like other waste dischaxgers, must comply with water quality standards adopted 

21 by Ecology. Puget Soundkeeper Alliance v. Wash. Dep 'I of Ecology, PCHB Phase I Nos. 07-
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1 021,07-026 through -030, and 07-039, and Phase II Nos. 07-022, -023, Findings of Fact, 

2 Conclusions of Law, and Order Condition S4 (August 7,2008) (2008 Consolidated Issue S4 

3 Decision). State law also makes it unlawful for any person to discharge into the waters of the 

4 state, or to permit or allow the discharge of any organic or inorganic matter that shall cause or 

5 tend to cause pollution of such waters. RCW 90.48.080. 

6 To the extent any of the parties argue that the authority for provisions of the Phase I and 

7 Phase II Permits lies solely in state law, the argument is elTOneous (see e.g., Coalition 1)10tion at 

8 p. 7). The Permits represent a comprehensive effort, based in the authority of both federal and 

9 state law, to address the problem of stormwater pollution ii'om MS4s. 

10 . b. Phase I and Phase II Permits are not land use control ordinances govemed 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

by the state's vested rights doctrine. 

The success of the arguments advanced by the municipalities on summary judgment lises 

01' falls on their characterization of the requirements of the permit that they must implement 

locally, and the LID provisions in particular as "land use control ordinances" subject to the 

state's vested rights doctrine, codified at RCW 58.17.033. Snohomish County's motion, and the 

supporting memoranda ii'om other count'ies and cities, rest on the premise that the permit 

requires them to adopt and apply such land use restrictions to applications and projects that have 

"vested" to earlier requirements, and which cannot be changed at a later time. Similarly, the 

Coalition characterizes the Phase II Permit, and in paliicular required LID provisions, as an 

effort "to prescribe specific land development regulations that the local governments must 

adopt." The Board rejects these arguments on four bases: 1) the Phase I and Phase II Permits 
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1 implement state and federal laws to address water qnality, not to control land use; 2) the Board 

2 will not judicially expand the vested rights doctrine; 3) the Legislature has directly addressed the 

3 inclusion of LID requirements in the Pe111lits; and 4) the municipalities must comply with state 

4 water quality laws and require those they regulate to do so as well. 

5 The Board is cognizant ofthe "vested rights doctrine" as it has been applied to 

6 subdivisions and short subdivisions, zoning and related land use control ordinances, and as 

7 codified atRCW 58.17.033. The Board recognizes that in Washington, "vesting" refers 

8 generally to the notion that a land use application, under proper conditions, will be considered 

9 only under the land use statutes and ordinances in effect at the time of the application's 

10 submission. Noble Manor Co. v. Pierce County, 133 Wn.2d 269, 943 P .2d 1378 (1997). 

11 Through this doctrine, developers are provided a measure of certainty to protecting against 

12 fluctuating land use policy. Id. at 278. 

13 However, the Board has consistently ruled that the requirements imposed by NPDES 

14 stormwater pelTIlits are not land use control ordinances that are subject to state vesting laws. 

15 Rosemere Neighborhood ks 'no V. Dep 'f of Ecology and Clark Cnty., PCHB No.1 0-1 03 (Order 

16 Denying Summary Judgment, August 26, 2010), affirmed, Clark County V. Rosemere 

17 NeighborhoodAss 'n., 170 Wn. App. 859, (2012).4 In Rosemere, the Board reaffirmed a prior 

18 ruling which held that a requirement to obtain coverage under the Construction Stormwater 

19 General Permit is not an "applicable zoning or other land use ordinance subject to the vested 

20 rights doctrine." Cox v. Dep 'f of Ecology, PCHB No. 08-077 (Order Granting Summary 

21 4 While affinning the Board)s decision in Rosemere, the Court of Appeals did not directly address the Board's 
vesting decision, whiCh was one of many i?sues in the appeal. Rosemere, 170 Wn. App at 875-76. 

PCHBNos. 12-093c and 12-097c 
ORDER ON SUMMARY JUDGMENT 

29 



1 Judgment, Feb. 26, 2009). The Board has consistently rejected arguments that state law 

2' doctrines of vested rights and finality of land use decisions control and limit the application of 

3 water quality requirements developed under both state and federal law. Id.; Rosemere v .. 

4 Ecology, supra. 

5 In Rosemere the Board stated "it is the application of the federal Clean Water Act and 

6 state water pollution control laws that require municipal permittees to adopt updated stormwater 

7 controls for the purpose of controlling water pollution and protecting water quality. To that end, 

8 the Phase I Pennit is an environmental regulation which does not dictate paliicular uses ofland 

9 but requires only that, however the land is used, damage to the environment is kept within 

10 prescribed limits." Rosemere (Summary Judgment at 14) (citing California Coastal Com 'n v. 

11 Granite Rock Co., 480 U.S.572, 587,107 S. Ct. 1419 (1987) ("[T]he line between environmental 

12 regulation and land use planning will not always be bright. .. [H]owever, the core activity 

13 described by each phrase is undoubtedly different."). The Board's decision also rested on the 

14 recognition by our State Supreme Court that "[a] proposed development which does not conform 

15 to newly adopted laws is, by definition, inimical to the public interest embodied in those laws." 

16 Abbey Road Group, LLCv. City of Bonney Lake, supra, 167 Wn.2d at 251. 

17 The conditions that are imposed pursuant to the Phase I and Phase II Permits exist and are 

18 designed to address pollution, not to control the use ofland. The authority for these conditions is 

19 contained in state and federal environmental laws, not any land use-related statute. 11le 

20 requirement to use various best management practices to control stonnwater runoff from new 

21 development or redevelopment, including the LID BMPs, does not change the type of nse the 
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I land maybe put to (residential, commercial, etc), nor is it a tool to regulate the subdivision of 

2 land. Rather, the requirements of the Phase I and II Permits are, by their natore, aimed at 

3 improving the quality of the environment and the beneficial uses of the state's waters for the 

4 public at large. The requirements the municipalities must impose locally are technical, current 

5 state ofthe art pollution control approaches, developed to control pollution in increasingly 

6 effective .ways for the public benefit, and do not resemble a zoning law or other development 

7 regulation, even in the loosest definition of that term. See, New Castle Invs. v. City of LaCenter, 

8 98 VIIn. App. 224, 232, 989 P .2d 569 (I 999)(transportation impact fees, placed in tax statotes, 

9 may have some land-use related objectives, but do not fall within the vesting statote as a land use 

10 control ordinance). 

II This analysis does not change simply because under the terms ofthe permits the 

12 municipalities must adopt programs or locally enforceable provisions that require further 

13 implementation of these water quality control measures by construction or industrial sources in 

14 the community. In considering both the authority and public purpose behiod the permits, 

15 applicatiou of the vested rights doctrine would thwart the public, and legislatively stated interest 

16 of enhanced environmental quality. The Permits advance these environmental goals by 

17 ultimately providing developers a large menu of pollution-controlling traditional BMPs, as well 

18 as LID BMPs (e.g., water harvesting, bioretention, retained natural vegetation, rain gardens, 

19 pervious materials or porous pavement) to consider and utilize at the point a project proceeds to 

20 distorb the environment and create potentially polluted discharges. The BMPs ultimately 

21 required by the permits, including the low impact development BMPs, are under the 
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1 requirements of the CW A and state law, necessary to ensure MS4s comply with state water 

2 quality standards. Ultimately, applying the vested rights doctrine as requested by the Appellants 

3 would allow developments to violate the state and federal water quality laws. 

4 In applying the vested rights doctrine, the State Supreme Court has stated that it will not 

5 extend the vested rights doctrine by judicial expansion, but only where there has been legislative 

6 extension of the doctrine to a specific land use action. Noble Manor v. Pierce County, supra, 133 

7 Wn.2d at 280. The Court reasoned that there are competing policy concerns regarding vested 

8 rights for land use, and that "[IJf a vested right is too easily granted, the public interest is 

9 subverted." [d. (citing Ericks-en & Assocs., Inc. v. McLerran, 133 Wn.2d 518,872 P.2d 1090 

10 (1994)). Here, there is no legislative extension of the vested rights doctrine to the broad scope of 

11 environmental and water quality actions d11ven by the state WPCA and the federal law CW A. 

12 The law is simply not structured in the marmer advanced by the municipalities, as the state's 

13 environmental laws, as well as federal clean water laws, stand separate from landuse laws. The 

14 Legislature has never defined the broad array of environmental regulations administered by 

15 Ecology, either directly or through a federally delegated program such as tlle NPDES program, 

16 as "land use controls" within the purview of vested rights. Neither has the Legislature defined 

17 low impact development as a land use control ordinance. RCW 58.17.033. The Phase I and 

18 Phase II Permits respond and attempt to regulate the leading contributors to water quality 

19 pollution in the state's urban waters-pollution that has resulted in loss of habitat, the listing of 

20 sahnon species under the Eudangered Species Act, among other problems. Indisputably, there 

21 
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1 are competing and overriding policy concerns embodied in state and federal environmental laws 

2 that require the state vested rights doctrine to give way.5
. 

3 Indeed, in giving Ecology direction to issue updated Phase I and Phase II municipal 

4 NPDES permits, the 2012 Legislature expressly recognized that provisions "relating to new 

5 requirements for low-impact development and review and revision ofloeal development codes, 

6 rules, standards, or other enforceable documents to incorporate low-impact development 

7 principles must be implemented simultaneously." 6 Chapter 1 §313, Laws of2012 (2012 1st 

8 Special Session), codified in RCW 90.48.260(3)(b)(i). Consistent with the Legislative directive, 

9 the low-impact development requirements go into effect on December 31, 2016 for most 

10 Western Washington permittees. 7 In addition to the substantive amendments to Ch. 90.48 RCW 

11 related to low impact development, the Legislatnre, in both 2012 and 2013, has included budget 

12 provisos directing significant appropriations to technical training for Phase I and II jurisdictions 

13 regarding the benefits of low-impact development (when its use is appropriate and feasible, and 

14 

15 

16 

17 

18 

19 

20 

21 

5 We fInd it irrelevant that the Permits and other documents may occasionally use terms such as "hmd use controls" 
in describing pollution control measures that the permittees must implement. 
6 The recent legislation specifically provides: 

(3) By July 31,2012, the department shall: 
(a) Reissue without modification and for a term of one year any national pollutant discharge elimination 

system municipal storm water general permit applicable to western Washington municipalities first issued on 
JanualY 17, 2007; and 

(b) Issue an updated national pollutant discharge elimination system municipal storm water general permit 
applicable to western Washington municipalities for any permit fIrst issued on January 17, 2007. An updated 
permit issued tmder this subsection shall become effective beginning August 1, 2013, 

(i) Pl'Ovisions of the updated permit issued under (b) of this subsection relating to new requirements/or 
low-impact development and review and revision of local development codes, rules, standaJ'ds, or other 
enforceable documents to incorporate low-impact development principles must be implemented 
simultaneously, These requirements may go into effect no earlier than December 31, 2016, or the time of the 
scheduled update under RCW 36.70A.130(5), as existing 011 July 10, 2012, whichever is later. (emphasis 
added) 

7 Some Phase II permittees have dates later than the 2016 date. 
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1 the design, installation, maintenance and best practices oflow-impact development). Engrossed 

2 Third Substitute S.B.5034, 63rd Leg., 2nd Spec. Sess., at 118-19 (§ 302(3»(Wash. 2013); 

3 Engrossed Third Substitute H.B. 2127, 62nd Leg., 2nd Spec. Sess., at 136 (§ 302(14» (Wash. 

4 2012). Thus, the Legislature has affirmatively acknowledged that low impact development 

5 requirements will become part of the environmental regulatory structure imposed by the Phase I 

6 and II Permits. 

7 The argument of the Coalition that there is no legislative authority for Ecology to impose 

8 low impact development requirements in the Phase II Permit is simply not well-founded. In 

9 passing the legislation noted above, the Legislature is presumed to be familiar with judicial 

10 interpretation of statutes, and the Legislature'S Imowledge of Ecology's interpretation of ch. 

11 90.48 RCW can be reasonably inferred. Estate of Bowers, 132 Wn. App 334,342-343, 131 P.3d 

12 916 (2006). Since the Board's decision requi.J.~ng greater implementation of LID (and its related 

13 rejection ofthe application of the vesting doctrine) in the appeal of the last iteration ofthe 

14 municipal pemnt, the legislature has not taken action to define the stolIDwater general pemlits as 

15 land use controls under the vesting doctrine. The Legislature's inaction in this regard, especially 

16 in light of direct action addressing the implementation of LID in 2012 and 2013, indicates 

17 legislative approval of the methods Ecology has included in the municipal stormwater general 

18 permits for protection of the state's water quality. Hangman Ridge Training Stables, Inc. v. 

19 Safeeo Title Ins. Co., 105 Wn.2d 778, 789, 719 P.2d 531 (1986). 

20 The positions advanced by Snohomish County, the Coalition, and other municipalities 

21 also frustrate the underlying policies and requirements ofthe CWA and state water pollution 
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I control statutes. In advancing the primacy of state vesting laws over the requirements of the 

2 Phase I and Phase II Permit, the municipalities do not mention that the continued stormwater 

3 discharges from MS4s are in violation ofthe water quality statutes and RCW 90.48.080, which 

4 prohibit the continued discharge, or allowance of the discharge of, polluted water from their 

5 MS4s to the waters of the State There is no basis upon which to set aside the prohibitions of 

6 state water quality laws in favor of application of the vested rights statute. To do so would 

7 require the Board to convert the very means used to implement the water quality statutes into 

8 land use ordinances, allowing proj ects to go forward for years, and possibly decades, without 

9 compliance with the requirements of water pollution laws designed to protect and restore the 

10 quality of the state's waters. 

II Moreover, as the Board concluded in the 2008 Phase I Decision, the WPCA must be 

12 hanllonized with the language of the GMA. 2008 Phase I Decision at CL 18, 24, pp. 60-63. 

13 This conclusion applies equally to the other statutes cited by the Coalition, chapters 58.17 and 

14 19.27 RCW. Ecology can, consistent with the GMA and these other statutes, require use of LID 

15 as a water quality management too!. Id. at CL 27, p. 65. In sum, we must harmonize these 

16 various laws, and given the clear and competing policy objectives of the water pollution control 

17 statutes, the source of authority for the Phase I and Phase II Permits, and the limitation on the 

18 vested rights doctrine as expressed by our courts, this Board will not engage in an expansion of 

19 the vested rights doctrine as proposed by the mnnicipalities. 

20 Finally, both Appellants and Respondents cite to the Westside Business Park case to 

21 support their arguments that the vesting doctrine either is or is not an obstacle to implementation 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

of the requirements of the Phase I and Phase II Permits. Westside Bus. Parkv. Pierce County, 

100 Wn. App. 599, 5 P .3d 713 (2000). We find that case of limited assistance, as the facts that 

were befcire the appellate court are not the same as those presented by implementation of the 

Phase I and Phase II Permits. Also, the Board has previously rejected the applicability ofthat 

case to another general permit question, concluding that the requirement to obtain coverage 

under the Construction Stormwater General Permit is not a mandatory prerequisite to the 

approval of a plat or subdivision, and was not an applicable zoning or other land use ordinance 

subject to the vested lights docmnc. Cox v. Ecology, supra. Similar to our analysis in the Cox 

case, the requirements imposed by the municipalities under the Phase I and II Permits are not 

related to subdivision approvals, but rather are the methods by which enviromnental quality 

controls and best management practices for stormwater management are implemented by a 

project, sometimes long after the approval of the plat or subdivision ofland at the local level. 

Finally, we note that the Westside Business Park case left open the question of whether state 

vesting laws are preempted by the CWA, or otherwise frustrate the purposes and objectives of 

water quality laws. Based on the discussion below we need not address that issue further. 

Based on the foregoing analysis, the Board grants summary judgment to PSA and 

Ecology on Phase IIssues 3.a and 17.a and Phase II Issues 2.a and 3.a8 

8pSA argues that if the Board concludes there is a conflict between the state's vesting and other land use laws and 
the requirements of the PhaseI and II Permits. the conflict must be resolved by finding that federal law preempts 
state law. PSAreasons that Washington vesting law cannot contradict or limit the scope of the CWA, which creates 
a widespread federal system of regulation, and state efforts must satisfy the requirements of federal water quality 
laws and regulations (citations omitted). Because we find there is no such conflict, and that the water quality laws 
and regulations embodied in, and implemented through the Phase I and II Permits are valid and not subject to state 
vesting and other land use concepts, we need not reach PSA's preemption argument. 
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1 4. The. Doctrine of Finality in land use decisions is not violated (Phase I Issue 3.b). 

2 The "finality" doctrine in land use is closely related to the vesting doctrine, and stands for 

3 the proposition that there should be administrative finality in land use decisions. Chelan County 

4 v. Nykreim, 146 Wn.2d 904, 52 P3d 1 (2002); Skamania County v. Columbia River Gorge 

5 Com 'n, 144 Wn.2d 30, 26 P.3d 241 (2001). Finality in land use decisions, such as rezones or 

6 boundary line adjustments, allows the land owner or developer to safely proceed with 

7 development of the property. 

8 For the same reasons discussed above, the Board concludes the terms of the Phase I and 

9 II Permits, and the requirements the municipalities must impose, presents no con:l:lict with the 

10 principal that land use decisions are entitled to finality. Again, application of environmental 

11 regulations to development---even updated and more advanced environmental regn1ations-is 

12 not in the nature of a land use decision. The developer may proceed with the use of the property 

13 as originally disclosed in applications to the connty or city, but does not have a legitimate 

14 expectation that pollution control measures will be frozen in time to outdated or ineffective 

15 measures. Contrary to Snohomish County's assertion, the mnnicipality is not required to amend 

16 or revoke permits earlier issued in order to comply with the Phase I or II Permit. The Board 

17 denies Snohomish County's request for summary judgment on Phase I Issue 3.b. 

18 

19 

20 

21 

5. Ecology has the authority to define the terms of the Permit and require ongoing 
compliance with stonnwater permits (Phase IIssues 3.d and 3.e). 

Snohomish County argues that the Phase I Permit purports to define, for purposes of the 

County's development regulations; the terms "application" and "started construction." The 
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1 Permit does not do so. Rather, the Phase I Pennit defines these tenns only in the context of the . 

2 local stonnwater program required by the Pennit. Ecology has the authority to appropriately 

3 define terms necessary to carry out its obligations under the WPCA. RCW 90.48.030. 

4 The County also argues that Ecology may not require the municipalities to apply the new 

5 local program for controlling discharges into the MS4s to new development, redevelopment and 

6 constructions sites that have not started construction by June 30, 2020, because the Phase I 

7 Permit expires in July 2018. Condition S5.C.S.a.iii. The Board agrees with Ecology's analysis 

8 of this issue. County actions implementing this requirement will likely take place well before the 

9 July 31, 2018 expiration date of the permit, as the project approvals the County issues after June 

10 30,2013 will need to comply with the local stormwater ordinance the County later adopts (by 

11 June 30, 2015). As Ecology states, even if the County's concern with the timing were accurate, 

12 it is reasonable to assume and expect that the next municipal stonnwater pClmit will be at least as 

13 stringent as the current permit (or the current permit will be extended for a period of time). 40 

14 C.F.R. § 122.44(1)(1). Ifthis remains an issue at the expiration of the 2013 Pennit, it will be 

15 resolved by the terms of the next permit. 

16 The Board concludes that t11e pennit telms are valid and Ecology acted reasonably in 

17 each instance. The Board denies Snohomish County's motion for summary judgment and 

18 dismisses Phase I Issues 3.d and 3.e. 

19 

20 

21 
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6. The Board does not have jurisdiction to hear constitntional claims raised by 
Appellants, and such claims are speculative and umipe (Phase I Issues 3.c and 20). 

Snohomish County, the Coalition, and others assert that the Phase I and II Perlnits require 

new or different conditions on project permits after the local govermnenthas approved a local 

pennit and/or there is a vested permit application. The Appellants assert that any attempt to 

place "new or different conditions" on a project permit, based on the requirements of the Phase I 

or Phase II Permit would constitnte a regulatory taking and violate substantive due process. The 

Appellants reason that because ofthis, the local govermnent cannot lawfully comply with the 

Phase I or Phase II Permit, and Ecology has acted contrary to law. Despite Board precedent to 

the contrary, both the Coalition and BIA advance the proposition that the Board has authority to 

decide whetber the challenged permit provisions require local govermnents to violate 

constitntional rights of property owners. Coalition Opposition and Motion at 25-28. BIA 

Response to PSA Motion at 5-7. 

The Board rejected similar arguments regarding the constitutionality oftbe prior Phase II 

Pennit and declined to rule on any constitntional issues. Phase II Order on Sunuuary Judgment, 

at 7-9, September 29,2008. In that Order we relied on our decision in Cornelius v. Ecology, 

PCHB No. 06-099 (Order on Summary Judgment (As Amended on Reconsideration)), Jan. 18, 

2008). In Cornelius we observed that the Board's jUlisdiction to hear and decide appeals of 

Ecology orders and penalties necessarily included the authority to determine whether Ecology's 

action (there a water right change) complied with applicable laws. The Board does not have 

jurisdiction over a facial challenge to the constitntionality of a statnte, but will construe a statnte 
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1 in a marmer that presumes it is constitutional. When ruling on an "as applied" challenge, the 

2 Board has limited its jurisdiction to addressing procedural defects or issues that arise in particular 

3 cases. PSA v. Ecology, PCHB Nos. 07-022,07-023 (Order on Summary Judgment, Sept. 29, 

. 4 2008); First Romanian Pentecostal Church of Kenmore v. Ecology, PCHB Nos. 08-098 & 08-

5 099 (Order on Summary Judgment Motions May 22, 2009). The Board also has jurisdiction over 

6 whether a challenged agency action complied with the applicable laws. Cornelius, at pp. 8-9. 

7 Our consideration of the agency's compliance with statutes and regulations may, accordingly, 

8 also dispose of procedural due process claims which assert noncompliance with those laws. See 

9 First Romanian Pentecostal Church of Kenmore v. Ecology, PCHB Nos 08-098 & 08-099 (Order 

10 on Summary Judgment Motions May 22, 2009)(Board addressed alleged due process violations 

11 related to notice). 

12 Here, the takings. claim advanced by the municipalities is not "mostly procedural" as 

13 discussed in our earlier cases and does not calion the Board to review or apply a particular 

14 statute or regulation to the facts of this case. The Board has previously analyzed a taldngs claim 

15 as one of substantive due process, and as such, outside the Board's jurisdiction. First Romanian 

16 Pentecostal Church of Kenmore v. Ecology, PCHB Nos 08-098 & 08-099 (Order on Summary 

17 Judgment Motions May 22, 2009). In the previous Phase II appeal, we also held these very 

18 claims were not lipe for review and more appropriately addressed in superior court at another 

19 time, stating as follows: 

20 At this point in time, the Board has before it the Western Phase II Pennit, but 
no facts or context about the application and regulation of individual properties 

21 or projects pursuant to the permit. The Board agrees with Ecology that 
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liability for regulation of property, and a takings claim such as the Coalition 
attempts to present, are fact-specific inquiries that involve consideration of 
numerous factors must be considered in the context of a specific case. 

Phase II Summary Judgment Order at 9. 

We conclude that the same analysis is applicable to the talcings claim advauced in this 

appeal. See also, Patrick a 'Hagan v. State, PCHB No. 95-25 (1995) (COL II); PSA v. Ecology 

at pp. 8_9.9 

Accordingly, the Board concludes that it is without jurisdiction over the takings and 

substantive due process claims raised in the summary judgment motions of Snohomish County, 

the Coalition, and others who join in the motions. We are also without jurisdiction over such a 

claim because we are without authOlity to fashion any remedy responsive to such a claim, such 

as an award of monetary damages. Accordingly, summary judgment is denied to Snohomish 

County on Phase I Issues 3.c and 20.' 

7. Ecology Requested Claiification of Penn it Language 

As a result of our conclusions related to the vesting and finality arguments advanced by 

the Appellants, the Board concludes that Condition S5 of the Phase I and Phase II Pennit is 

valid, and the requirements ofthe Permits can be lawfully applied consistent with the effective 

dates set out in that Condition of the respective Pennits. 

Ecology has pointed out that the Phase I Pennit fails to contain the correct language to 

address the situation where an application is submitted before July 1, 2015, but the municipality 

9 We also note that a related environmental board) the Shorelines Hearings Board, has also held it is without 
21 jurisdiction over a claim that a permit denial deprived an applicant reasonable use of property. Fladseth v. Mason 

County, SHB No. 05-026 (2007)(COL C2). 
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approves the application after July 1, 2015. Ecology suggests a remand to address this issue by 

changing the language of the second sentence of Condition SS.C.S.a.iii to say "application 

submitted" instead of "projects approved." Moore Dec!. To make the peI'mit consistent with 

Ecology's intent, and clear to the parties, the Board enters a limited remand of the Phase I Pennit 

for purposes of that correction. 

ORDER 

The Board GRANTS summaryJndgment to PSA and Ecology on Phase I Issues 3, 17.a, 

and 20, and Phase II Issues 2.a and 3.a. 

The Board IDENIES summary judgment to Snohomish County on Phase I Issue 3. The 

Bom'd IDENlES summary judgment to the Coalition of Governmental Entities on Phase II Issues 

Condition S5.C.S.a:iiiofthe Phase I Pennit is REMANDED to Ecology for modification 

consistent with the request of the Agency. (to modify/replace the term "projects approved" to 

"applications submitted" in the second clause of the second sentence ofthat Condition). 

- ~ -

SO ORDERED this ;l"" day of October, 2013. 
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5. 

APPENDIX A (RECORD ON MOTIONS) 

Snohomish County's Motion for Paliial Summary Judgment Regarding Phase I Issue No.3 
with Appendices A-Z. 

Intervenor City of Seattle's Response to Snohomish County's Motion for PartiaJ Summary 
Judgment Regarding Phase I Issue No.3. 

Combined Response ofIntervenors Puget Soundkeeper Alliance et al. to Snohomish County 
Motion for PartiaJ Summary Judgment on Phase I Issue No.3 and Puget Soundkeeper 
Alliance Motion for Summary Judgment on Phase I Issue Nos. 3, 17(a), and 20 and Phase II 
Issue Nos. 2(a) and 3(a). 

A. Declaration of Janette K. Brimmer; together with: 
1. Exhibit A: Select portions of the 2013 Phase I and Phase II Stonnwater 

NPDES permits as follows: 
1. A~I: SectionS5.C.5 of the Phase I Pennit; 
2. A-2: Appendix 1 to Phase I Pennit; 
3. Section S5.C.4 of the Phase II permit; and 
4. Appendix 1 to Phase II Stormwater NPDES Pennit 

ii. Exhibit B: Copies of parties , responses to select inten1lgatories promulgated 
by Puget Soundlceeper Alliance.: 

1. B-1: Pierce County responses to Phase I InterrogatcllyNos. 3 and 28; 
2. B-2: Clark County responses to Phase I Interrogatory Nos. 3 and 28; 
3. B-3 : King County responses to Phase IInterrogatory Nos. 3 -and 28; 
4. B-4: Snohomish County responses to Phase I Interrogatory Nos: 3 and 

28; 
5. B-5: City of Seattle responses to Phase I InterrogatOlY Nos. 5 and 11; 
6. B-6: Building Industry Association of Clark County responses to 

Phase I Interrogatory Nos. 3 and 28; 
7. B-7: King County responses to Phase II Interrogatory Nos. 5 and 11; 
8. B-8: Phase II Coalition responses to Phase II Interrogatory Nos. 5 and 

11. 

Appellant Clark County's Response in Support of Snohomish County's Motion for PartiaJ 
Summary Judgment Regarding Phase I Issue No.3. 

State of Washington, Department of Ecology's Response in Opposition to Snohomish 
County's Motion for Partial Summary Judgment Regarding Phase I Issue No.3. 

A. Declal'ation of Bill Moore in SuppOli of State of Washington, Department of 
Ecology's Response in Opposition to Snohomish County's Motion for Partial 
Summary Judgment Regal'ding Phase I Issue No.3. 

PCHB Nos, 12-093c and 12-097c 
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i. Exhibit A: Cover page and pages 130-141 of Ecology's Response to 
Connnents on the Municipal Stormwater Permits. 

Snohomish County's Combined Reply to Ecology's and PSA's Responses to Snohomish 
County's Motion for Partial Summary Judgment Regarding Phase I Issue No.3 and 
Response to PSA's and Ecology's Motion for Summary Judgment Regarding Phase I Issues 
Nos. 3, 17(a), and 20, and Phase II Issues Nos. 2(a) and 3(a). 

Intervenor City of Seattle's Response to Puget Soundkeeper Alliances' Motion for Pmtial 
Summary Judgment Regarding Phase I Issues 3, 17(a) and 20, and Phase II Issues 2(a) and 
3(a). 

A. Second Declaration of Theresa R. Wagner (Phase I and Consolidated Phase II). 
1. Exhibit A: Vol1lme I (Minimum Technical Requirements and Site Planning)­

Table of Contents, Section 1.5.5 (MR #5; On-Site Stormwater Management) 
and Chapter 3 (Prepm'ation of Stormwater Site Plans); 

11. Exhibit B: Volume III (Hydrologic Analysis and Flow Control BMPs)­
Table of Contents, Section 3.3 (Infiltration Facilities for Flow Control and 
Treatment) and Section 3.4 (Stormwater-related Site Procedures and Design 

. Guidance for Bioretention and Permeable Pavement); 
111. Exhibit C: Volume V (Runoff Treatment BMPs) - Table of Contents and 

Chapter 5 (On-Site Stormwater Management); 
IV. Exhibit D: City of Seattle's responses to PSA's interrogatories Nos. 4 and 28 

(whiCh incorporates by reference the response to No.4) . 

Appellant Clark County's Combined Reply in Support of Snohomish County's Motion for 
Pmtial Summary Jndgment Regarding Phase I Issue No.3 and Response in Opposition to 
PSA's and Ecology's Motions for Srunrnmy Jndgment Regarding Phase I Issnes Nos. 3, 
17(a) and 20. 

Notice of Clark Connty's Joinder in Snohomish County's Motion for Partial Snnnnary 
Jndgment on Phase I, Issne No.3 

17 10. [BIA's] Response to Puget Soundkeeper Alliance's, et al. Motion for Snmmary Judgment 
and Response to Snohomish Connty. 

18 
11. [BIA's] Motion to Join Snohomish Connty's Motion for Snmmary Jndgment on Phase I 

19 Issue No.3. 

20 12. Coalition of Goverrmental Entities' Opposition to Pnget SOlll1dkeeper, et al.'s Motion for 
Sruumary Jndgment on Phase II Issues 2(a) and 3(a) and Coalition's Motion for Snmmary 

21 Jndgment on Phase II Issues 2(a) and 3(a). 
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A. Declaration of Lori Terry Gregory in Support of Coalition of Governmental Entities' 
Opposition to Puget Soundkeeper Alliance, et al.'s Motion for Summary Judgment on 
Phase II Issues Nos. 2(a) and 3(a) and Coalition's Motion for Sunnnary Judgment on 
Phase II Issues 2( a) and 3 ( a); 

i. Exhibit A: Excerpts of the redlined version of the 2013-18 Phase II MS4 
Permit for Western Washington and Appendix I; 

11. Exhibit B: Excerpts of the redlined version 2012 Storrnwater Management 
Manual for Western Washington. 

B. Errata to Coalition of Governrnental Entities' Opposition to Puget Soundkeeper, et 
al.'s Motion for Summary Judgment on Phase II Issues 2(a) and 3(a) and Coalition's 
Motion for Summary Judgment on Phase II Issues 2(a) and 3(a). 

13. Puget Soundkeeper Alliance, et al. Reply in Support of Motion for Summary Judgment on 
Phase I Issue Nos. 3, 17(a), and 20 and Phase II Issue Nos. 2(a) and 3(a) 

A. Errata to Puget Soundkeeper Alliance, et al. Reply in SUppOlt of Motion for Summary 
Judgment on Phase I Issue Nos. 3, 17(a), and 20 and Phase II Issue Nos. 2(a) and 
3(a). 

14. Respondent State of Washington, Department of Ecology's Reply in Support ofPuget 
Soundkeeper Alliance's Motion for Summary Judgment on Phase I Issue Nos. 3, 17(a), and 
20 and Phase II Issue Nos. 2(a) and 3(a). 

A. Exhibit A: Excerpts from Engrossed Third Substitute S.B. 5034, 63'd Leg. 2nd Spec. 
Sess. 

B. ExhibitB: Excerpts from 2012 Supplemental Operating Budget, Engrossed Third 
SubstituteH:B. 2127, 62nd Leg. 2n Spec.Sess. . .' 

C. Exhibit C: Excerpts from 2007 Phase II Permit. 

15. Coalition of Govenunental Entities' Reply in Support of Coalition's Motion for Summary 
15 Judgment on Page IT Issues 2(a) and 3(a). 

16 

17 

18 

19 

20 

21 
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EXHIBITB 
PCHB FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 



1 POLLUTION CONTROL HEARINGS BOARD 
STATE OF WASHINGTON 

2 
PIERCE COUNTY; SNOHOMISH 

3 COUNTY, a political subdivision of the State 
of Washington; CLARK COUNTY, 

4 WASHINGTON; KING COUNTY, a 
political subdivision of the State of 

5 Washington; and BUILDING INDUSTRY 
ASSOCIATION OF CLARK COUNTY, 

6 
Appellants, 

7 
and 

8 
CITY OF SEATTLE, a municipal 

9 corporation; and CITY OF TACOMA, a 
municipal corporation, 

10 
Intervenors, 

11 
v. 

12 
STATE OF WASHINGTON, 

13 DEPARTMENT OF ECOLOGY, 

14 Respondent, 

15 and 

16 PUGET SOUNDKEEPER ALLIANCE, 
WASHINGTON ENVIRONMENTAL 

17 COUNCIL, and ROSEMERE 
NEIGHBORHOOD ASSOCIATION, 

18 

19 

20. 

21 

Respondent Intervenors. 

and 

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 
PCBB No. 12-093c 
PCHB No. 12-097c 

1 

PCHB No. 12-093c 
(Phase I) 

PCHB No. 12-097c 
(Phase II Consolidated Issues) 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW, AND ORDER 



1 COALITION OF GOVERNMENT 
ENTITIES: CITY OF AUBURN, CITY OF 

2 BAINBRIDGE ISLAND, CITY OF 
BELLEVUE, CITY OF BURLINGTON, 

3 CITY OF DES MOINES, CITY OF 
EVERETT, CITY OF KENT, CITY OF 

4 ISSAQUAH, CITY OF MOUNT VERNON, 
CITY OF RENTON, CITY OF SEATAC, 

5 CITY OF SNOQUALMIE, CITY OF 
SUMNER, all municipal corporations of the 

6 State of Washington; COWLITZ COUNTY; 
and KING COUNTY, political subdivisions 

7 of the State of Washington, 

8 Appellants, 
and 

9 
CITIES OF KIRKLAND, KELSO, 

10 SAMMAMISH, CAMAS, LONGVIEW, 
LYNNWOOD, POULSBO, BREMERTON, 

11 BOTHELL and FERNDALE; mid STATE 
OF WASHINGTON, DEPARTMENT OF 

12 TRANSPORTATION 

13 Appellant Intervenors, 

14 v. 

15 STATE OF WASHINGTON, 
DEPARTMENT OF ECOLOGY, 

16 
Respondent. 

17 
and 

18 
PUGET SOUNDKEEPER ALLIANCE, 

19 ROSEMERE NEIGHBORHOOD 
ASSOCIATION, 

20 
Respondent Intervenors. 

21 

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 
PCHB No. 12-093c 
PCHB No. 12-097c 
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1 L 

2 SUMMARY OF DECISION 

3 In these consolidated appeals, the Board is asked to consider whether several conditions 

4 and terms of the Phase I Municipal Stonnwater National Pollution Discharge Elimination System 

5 (NPDES) Pennit (Phase I Permit) and the Western Washington Phase II Municipal Stonnwater 

6 Pelmit (Phase II Permit) (Collectively the "Phase I and II Pennits" or the "2013 Pennits") are 

7 lawful. The 2013 Pennits were effective August 1, 2013, with an expiration date of July 1,2018. 

8 After a hearing was conducted on the remaining issues in these appeals, the Board 

9 concludes that the Washington Department of Ecology (Ecology) properly issued the 2013 

10 Pennits with conditions that require the implementation of low impact development ("LID"), 

11 including the use of bioretention facilities and penneable pavement and application of the 

12 infeasibility criteria, and the development of watershed scale pla1l1ling. The Board concludes 

13 that the Pennits correctly implement the prior decision of the Board on the previous iteration of 

14 the Pennits, while giving the pennittees considerable flexibility in implementation of many 

15 provisions. However, the Board further concludes that the Appellants met their burden to show 

16 that certain limited aspects of the Pennits should be modified. These specific elements include 

17 problems with the use of penneable pavement on roads with heavy traffic, the uncertainty 

18 concerning a permittee's ability to designate a geographic area as infeasible for the application of 

19 permeable pavement due to limitations on infiltration, and the difficulty of developing 

20 watershed-scale plmming in basins with cross-jUlisdictional boundmies. The Board remands 

21 limited aspects of both the Phase I Permit and the Phase II Pennit as follows: 
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1. The Board directs Ecology to implement the Permits and, to the extent Ecology 
deems necessary, amend the 2012 Stormwater Management Manual for Western 
Washington as follows: 
a. Limit the application of permeable pavement to those roadways that receive 
very low-traffic volumes and areas of very low truck traffic. 
b. Delete the second sentence of the infeasibility criterion addressing road 
sanding for snow and icein the 2012 Manual, Vol. V at 5-19. 
c. Clalify the process a local jurisdiction is to follow to designate a geographic 
area as infeasible for permeable pavement and identify the data required to 
support such a detennination. 

2. The Board directs Ecology to amend the Phase I Permit and Phase II Permit as 
necessary to address cross-jurisdictional coordination and insure that the scope of 
work for the designated watershed plan includes the full participation of both 
Phase I and Phase II permittees, and to the extent possible other entities and 
govennnental jurisdictions to which Ecology issues stormwater permits within 
the designated watershed. 

3. The Board directs Ecology to republish for comment the Phase I and Phase II 
Pennits as amended by this Order, and with the incorporation of all such 
Guidance documents that have now been finalized and available for review and 
comment. 

PROCEDURAL BACKGROUND 

Pierce County, Snohomish County, Clark County, King Cou'nty and the Building Industry 

Association of Clark County (BIA) timely appealed the Phase I Permit. The City of Seattle, the 

City of Tacoma and the State of Washington, Department of Transportation (WSDOT) were 

granted intervention and aligned with Appellants. The Puget Soundkeeper Alliance, Washington 

Enviromnental Council,and Rosemere Neighborhood Association (collectively PSA) were 

granted intervention as Respondent-Intervenors. 

Several local govennnents, identified as the Coalition of Govenunent Entities, appealed 

tlte Phase II Permit. The Coalition is comprised of the City of Auburn, the City of Bainbridge 
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1 Island, the City of Bellevue, the City of Burlington, the City of Des Moines, the City of Everett, 

2 the City of Kent, the City of Issaquah, the City of Mount Vemon, the City of Renton , the City of 

3 Seatac, the City of Snoqualmie, the City of Sumner, and Cowlitz County (collectively Coalition). 

4 King County also filed an appeal of the Phase II Pennit. The Cities of Kirkland, Kelso, 

5 Sammamish, Camas, Longview, Lynnwood, Poulsbo, Bremerton, Bothell, Ferndale, and 

6 WSDOT were granted intervention as Appellant-Inte~enors. King County and WSDOT1 also 

7 appealed the Phase II Pennit. PSA was granted intervention as Respondent-Intervenors. 

8 The Board conducted pre-hearing conferences on both the Phase I Pennit and Phase II 

9 Pennit appeals, and entered separate pre-hearing orders for each of the appeals. Although the 

10 appeals of the Phase I Pennit and the Phase II Pennit proceeded as two separate cases, with the 

11 agreement of the parties, the Board ordered several specific issues £i'om the Phase II Pennit 

12 appeal be consolidated with the proceedings in the appeal of the Phase I Pennit, as these issues 

13 have common questions of fact or law (Joint Order of Consolidation ofIssues, January 16, 

14 2013).1 

15 The Boal"d addressed and resolved many of the consolidated issues in separate summary 

16 judgment orders3 and by stipulations ofthe parties.4 This decision resolves the remaining issues, 

17 which are as follows: 

18 

19 

20 

21 

I WSDOT withdrew from the appeal of the Phase 1 Permit but remained a party to the appeal ofthe Phase II Pennit 
and therefore was a party to the Phase II consolidated issues. 
2 After the hearing in this appeal of the consolidated issue, the parlies filed a stipulation requesting dismissal of the 
remaining issues in the Appeal of the Phase II Pennit, PCHB No. 12-097c. 
3 See Order on Summary Judgment Phase 1 Issues Nos. 2, 4, 5, 6, 7, 17(d) and (e), and 18, and Phase II Issues Nos. 
2(b) and (c), 3(b)-(e), 5, 9, and 17 (September 26, 2013); Order on Summary Judgment Phase 1 Issues Nos. 3, 
17(a) and 20; and Phase II Issues Nos. 2(a) and 3(a) (October 2, 2013); Order on Summary Judgment Phase 1 Issues 
Nos. 11, 14, 15, 16,22, and 23 (October 8, 2013). Based on the Order on Summary Judgment Phase 1 Issues Nos. 
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Phase I Issues: 

4. Whether provisions of Special Condition S5.C.5.a.i of the Pennit are 
unlawful, unreasonable, impracticable, vague and/or ambiguous because they 
purport to provide Permittees with regulatory options and alternatives that are 
illusory, unattainable and/or nonexistent; 

5. Whether Special Condition S5.C.5.b and Minimum Requirement (MR) 5 set 
forth in Appendix 1 ofthe Permit are unlawful, unjust, unreasonable, 
impracticable, vague, ambiguous, economically infeasible and/or set forth 
mandates of unknown effectiveness in ameliorating, treating and/or controlling 
municipal stormwater; 

6. Whether Special Condition S5.C.5.c. of the Permit contains requirements that 
are unlawful, unjust, unreasonable and/or inequitable because they require Phase I 
counties to take on all the responsibility for watershed-scale stormwater planning 
for a basin, including areas that are (a) within the jurisdiction of Phase II 
permittees when such Phase II permittees are not required by their NPDES 
pelmits to actively and fully participate in, and share the costs of, such basin 
planning on an equitable pro-rata basis, (b) federally owned and thus regulated by 
EPA when such federal land owners are not required to actively and fully 
participate in, and share the costs of, such basin planuing on an equitable pro-rata 
basis, and/or (c) within Indian Reservations and thus regulated by EPA when the 
Indian Tribes are not required to actively and fully participate in , and share the 
costs of, such basin planning on an equitable pro-rata basis; 

7. Whether Special Condition S5.C.5.c of the Permit contains requirements that 
are unlawful, unjust, unreasonable, impracticable, beyond the authOlity of 
Ecology to impose, contrary to the Washington State constitution, contrary to the 
Duited States constitution and/or contrary to other terms ofthe Permit because 
they require Phase I counties to perform activities and/or plan stormwater 
strategies in areas where their MS4s do not exist, and/or that are outside of their 
jurisdictional boundaries, and/or in locations over which they have no control or 
authority to access. 

2,4,5,6,7, 17(d) and (e), and 18, and Phase II Issue Nos. 2(b) and (e), 3(b)-(e), 5, 9, and 17 (September 26,2013), 
the Board found that Phase IIssues Nos. 4, 5, 6, and 7, and Phase II Issue Nos. 2(b) and (e) and 3(b)-(e) are limited 
to challenging the Permits regarding penneable pavement criteria, bioretention criteria, infeasibility criteria for 
permeable pavement and bioretention, LID feasibility assessment process, the ~ID best management practice list, 
and the LID perfOlmanee standard. 
4 See Order Dismissing Phase I Issues No. I, No.2, and No. 12 (September 30, 2013). 
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8. Whether Special Condition SS.C.S.c ofthe Pennit contains requirements that 
are unlawful, unreasonable, unjust, unduly burdensome, arbitrary andlor 
capricious because they are overly prescriptive andlor do not take into account the 
timing needs, 'actual needs andlor unique characteristics of the selected basin. 

9. Whether Special Condition SS.C.S.c of the Permit grants authority to Ecology 
that is unlawful, unjust, unreasonable, arbitrary andlor capricious because 
Ecology will review and approve Permittees' submitted scope of work and 
schedule for the mandated watershed planning process without adequate criteria 
or standards, without prior notice of such provision, andlor without adequate 
appeal rights. 

10. Whether Special Condition SS.C.S.c is unlawful, unjust, unreasonable andlor 
impracticable due to the following reasons: 

a. Said requirements deprive the Permittee of the ability to select a 
watershed of its own choosing; 
b. No notice ofthe final watershed options was provided by the draft 
Pennit; 
c. Said requirements will not provide data that is useful, cost-effective, or 
an effective means of improving water quality; 
d. Said requirements compel Pierce County to conduct monitoring and 
modeling in the Clover Basin, with no options to choose another basin; 
e. Said requirements require Ecology's approval of basin plans for 
implementation that Pennittees have already completed and which have 
already been adopted by Permittees by legislation at local expense; 
f. Said requirements impact land use plauning in local jurisdictions; 
g. Said requirements require the use of tools and modeling that are not 
sufficiently reliable andlor unfairly impose burdensome requirement on 
Permittees; andlor 
h. The purported purposes of these requirements can be achieved by 
other more efficient and effective means outside ofthe Pennit. 

13. Whetller Special Condition SS.C.9.d of the Pennit contains requirements that 
are unlawful, unreasonable, unjust, unduly burdensome, arbitraryandlor 
capricious because the trigger and requirements are ambiguous and appear to 
burden Permittees with an inspection and cleaning cycle and frequency that is 
overly expensive, unwarranted, andlor for which notice was not provided; 

17. Whether certain Low Impact Development ("LID") provisions contained in 
the Permit, Appendix 1, the Manual, andlor documents that are referenced by or 
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incorporated into the Pelmit, Appendix 1 and/or the Manual, are unlawful, unjust, 
unreasonable, impracticable, vague and/or ambiguous for the following reasons: 

b. No meaningful opportunity for review and comment was afforded 
Permittees because the draft Permit and draft Manual were issued at the 
same time; 
c. Permittees were provided no meaningful opportunity to review and 
comment on some of the documents incorporated by reference into the 
Permit, Appendix 1 and/or the Manual because said documents did not 

. exist, were not in final form, or were not otherwise made available for 
review during the public comment period; 
d. Permittees are required to adopt LID development standards that are at 
least as stringent as those found in the' Manual, including infeasibility 
criteria, which are not included in the Pennit; and/or 
e. The Pelmit does not include criteria to determine LID feasibility, but 
instead relies on "infeasibility" criteria included in the Manual; 

18. Whether the provisions in the Permit, Appendix 1, and corresponding 
references to the Manual are unreasonable, unjust, unlawful, burdensome, 
expensive, cost prohibitive, impracticable, insufficiently tested and/or not legally 
required with regard to provisions that apply to roadway projects, porous 
pavement, and full dispersion. 

19. Whether MR 5, set forth in Appendix 1 of the Permit is contrary to the 
constitutions of the United States and/or Washington State and/or violates RCW 
82.02.020 because it requires the owners or developers of private land to mitigate 
for stormwater impacts that were not caused by the owners or developers of the 
land, and to mitigate to an extent that is not roughly proportional to the impacts of 
the present or proposed development of the land. 

21. Whether Special Condition SS.C.5.b.ii ofthe Permit and Special Condition 
S8.A of the Pelmit that require Permittees. to deliver or report certain data or 
information to Ecology are unlawful, unjust, unreasonable, impracticable, vague, 
ambiguous and/or beyond the authority of Ecology to impose. 

Phase II Consolidated Issues: 

2. Whether Special Condition SS.CA of the 2013-18 Phase II NPDES Municipal 
Stonnwater Permit for Western Washington (the "Permit"), and references in 
those conditions to Appendix 1 and the 2012 Stormwater Management Manual 
for Western Washington ("the Manual") contain requirements that are unlawful, 

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 
PCHB No. 12-093c 
PCHB No. 12-097c 

8 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

unjust, unreasonable, andlor impracticable for one or more of the following 
reasons: 

b. Said provisions impose burdensome and unreasonable new 
requirements; andlor 
c. Said provisions impose economic burdens on Coalition members to an 
extent that renders the provisions impracticable and unreasonable. 

3. Whether Low Impact Development ("LID") provisions contained in 
Conditions S5, SS.C.l, SS.C.2, SS.C.3, SS.C.4, and/or SS.C.S ofthe Pennit, 
Appendix 1, the Manual, andlor documents referenced by or incorporated into the 
Pennit, Appendix 1 andlor the Manual, are unlawful, unjust, unreasonable, andlor 
impracticable for one or more of the following reasons: 

b. Said provisions impose burdensome and unreasonable new 
requirements; 
c. Said provisions rely on unproven technologies with potentially 
unintended consequences; 
d. Said provisions adversely affect the economic health of Coalition 
members and their communities; andlor 
e. Said provisions impose economic burdens on Coalition members to an 
extent that renders the provisions impracticable and unreasonable. 

5. Whether provisions in the Pennit, Appendix 1, and corresponding references 
to the Manual are unreasonable, unjust, unlawfnl, and/or impracticable with 
regard to provisions that apply to the use of porous pavement for roadway 
projects. 

9. Whether the provisions in Pennit Condition S5.C.4.g, which require 
participation in watershed-scale stonnwater planning led by a Phase I County 
under the Phase I Municipal Stormwater Pennit, are u1l1'easoriable, unjust, 
unlawful, andlor impracticable. 

16. Whether provisions in the Pelmit and Appendix 1 that reference the Manual 
are unreasonable, unjust, unlawful, and/or impracticable because there was no 
opportunity for meaningful review and comment afforded Coalition members 
because the draft Pennit and draft Manual were issued at the same time and, in 
certain instances, referenced future guidance that was not drafted or available for 
review. 

17. Whether provisions in the Permit that require the use of Ecology documents 
and a Manual, which Ecology characterizes as guidance, are unreasonable, unjust, 
unlawful, andlor impracticable when those documents and Manual m'e used in the 
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Permit as regulatory requirements with no reasonable, feasible, or practicable 
alternatives available to permittees, the connnunity, or businesses that are also 
regulated or affected by the Permit's requirements. 

18. Whether Special Condition S5.C.4.g of the Pemlit is unreasonable, unlawful, 
inequitable, and inconsistent with the responsibilities placed on Phase I county 
permittees by the Phase I Permit, because it does not require Phase II pennittees 
to equitablya:tid on a pro-rata basis share in the Phase I county jurisdictions' costs 
of, and efforts in, developing watershed-scale stormwater plans that are required 
of the Phase I county permittees. 

7 The Pollution Control Hearings Board (Board) held a hearing over 11 days between 

8 October 7 and 24, 2013. Pierce County was represented by Attorneys Lori Terry Gregory and 

9 John Ray Nelson, Foster Pepper PLLC; Snohomish County was represented by Deputy 

10 Prosecuting Attorney Bree Urban; Clark County was represented by Deputy Prosecuting 

11 Attorney Christine M. Cook; King County was represented by Deputy Prosecuting Attomey 

12' Joseph B. Rochelle; BIAW of Clark County was represented by Attorney Jatnes D. Howsley, 

13 Jordan Ramis PC; Intervenor City of Tacoma was represented by Deputy City Attomey Doug 

14 Mosich; Intervenor Seattle was represented by Senior Assistant City Attorney Theresa R. 

15 Waguer; Intervenor WSDOT did not appear; Respondent Ecology was represented by Senior 

16 Counsel Ronald Lavigue and Assistant Attorney General Phyllis Bamey; and Respondent-

17 Intervenor PSA was represented by Attorney Janette Brimmer, Earthjustice. 

18 Board Chair, Tom McDonald, and Members Kathleen D. Mix and JOa:tl M. Marchioro 

19 comprised the Board. Pennington Court Reporting, Renton, Washington provided court 

20 reporting services. Based on pre-filed testimony, multiple days of sworn testimony of witnesses, 

21 extensive exhibits submitted into the record, a:tld argument from counsel representing the 
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1 numerous parties that participated in these consolidated appeals, and having fully considered the 

2 record, the Board enters the following Findings of Fact, Conclusions of Law and Order .. 

3 n 

4 FINDINGS OF FACT 

5 [1] 

6 

7 

8 

9 

10 

11 

12 

13 

The evidence and testimony presented at hearing fell into the following three general 

categories of legal issues: 

1. LID. Whether elements of the LID requirements in the 2013 Pennits were unlawful, 
unjust, unreasonable, or impracticable.5 These are specific to the minimUll1 
perfonnance requirements in Special Condition S5 of the Pennits: implementation 
ofthe MRs 5 and 7, and in particular the implementation of the bioretention and 
pelmeable pavement as LID BMPs. Phase I Issues No.5, No 18 and Phase II Issues 
No.2, No.3, and No.5. 

2. Watershed-Scale Plarining. Whether elements of the minimum perfonnance 
measures reqnirements for watershed-scale planning are unlawful, unjust, 
unreasonable, or impracticable. Phase I Issues No.6, No.7, No.8, No 9, and No. 
10, and Phase II Issues No.9 and No. 18. 

3. Opportunity for Meaningful Review. Whether there was a lack of an opportunity for 
14 meaningful review of the Pelmits and those documents that are referenced and 

incorporated into the tenns of the Permits. Phase I Issue No. 17 b. and c., and Phase 
15 II Issue No. 16. 

16 T11ese categories of issues present mixed questions of fact and law, and accordingly, the 

17 Board has written this decision with findings of fact sometimes encompassed in the legal 

18 analysis and conclusions. The Board has done this primarily for the purpose of readability and 

19 avoidance of repetition, to the extent possible. Any Conclusion of Law deemed to properly be 

20 considered a Finding of Fact is hereby adopted as such, and any Finding of Fact deemed to 

21 5 The terms in the specific issues vary and also include the question of whether the conditions of the Pennits are 
burdensome, cost prohibitive, expensive, or beyond Ecology's authority. 
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1 properly be considered a Conclusion of Law is hereby adopted as such. 

2 [2) 

3 The Phase I Permit covers discharges from large and medium Municipal Separate Storm 

4 Sewer Systems (MS4s). The Phase II Pennit applies to owners and operators of regulated small 

5 MS4s in western Washiilgton. Special Condition Sl.A. The 2013 Permits were issued 

6 pursuant to the Federal Water Pollution Control Act, commonly known as the "Clean Water 

7 Act" (CWA), 33 U.S.C. §§ 1251-1387 and the state Water Pollution Control Act, (WPCA), 

8 chapter 90.48 RCW. 

9 A. History of the 2013 Permits 
[3) 

10 
The Phase I and Phase II Permits represent the third iteration of such pemlits to be issued 

11 
in Washington. The first milllicipal stonnwater permits went into effect in 1995 and expired in 

12 
July of2000. The second permits were issued in 2007 and effective until 2012 (2007 Pennit).6 

13 
To address and analyze the issues in the current appeal, it is helpful to review the Board's 

14 
decisions in the appeals of the 2007 Permits and the subsequent development of the 2013 

15 
Pennits. 

16 
1. The 2007 Permit Appeals 

17 
[4) 

18 
The 2007 Permits were appealed by PSA and several ofthe Phase I and Phase II 

19 
permittees. In Orders on Summary Judgment and in Final Orders for Phase I and Phase II 

20 

21 6. Consistent with legislative direction, the 2007 Pennit was reissued without modification for one year in 2012, 
remaining in effect until Ecology issucd and made effective the 2013 Permit. See RCW 90.48.260(3)(a). 
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1 Pennits, the Board remanded the Pennits back to Ecology and made several findings and 

2 conclusions that are relevant to the cunent appeals. The Board found that unlike other NPDES 

3 Permits, the 2007 Pennits are a "prograrrnnatic pennit" that requires implementation of area-

4 wide stormwater management programs rather than establishing benchmarks or numeric and 

5 narrative effluent limitations for point source discharges. Puget Soundkeeper Alliance v. 

6 Ecology, PCHB Nos. 07-021, 026-030, 037 Findings of Fact, Conclusions of Law, and Final 

7 Order (phase I) August 7,2008, at 9-10 (2008 Phase I Order); Puget Soundkeeper Alliance v. 

8 Ecology, PCHB Nos. 07-022, 023, Findings of Fact, Conclusions of Law, and Order (Phase II 

9 Municipal Stormwater Pennit) February 2,2009, at 8 (2009 Phase II Order). The primary 

10 regulatory element of these Permits is the Stonnwater Management Program (SWMP). ld. 

11 However, the Board held that the Pennits' reliance on a flow control standard as the primary 

12 method to control stOl1nwater runoff from MS4s failed to reduce pollutants to the federal 

13 "maximum extent practicable" (MEP) standard, and without greater reliance on LID, did not 

14 represent alllmown, available and reasonable methods of treatment (AKART) to protect water 

15 quality under state law. 2008 Phase I Order at 57-58. To reduce pollution to the maximum 

16 'extent possible and to apply AKART, it is necessary to "aggressively employ LID practices in 

17 combination with conventional stOlIDwater management methods." ld. at 58 (emphasis 

18 supplied). The Pel1nits must require LID be employed where feasible, which recognizes that 

19 "like all stonnwater management tools, [LID] too is subject to limitations in its practical 

20 application by site or other constraints." ld. The Board rejected Ecology's reasoning to not 

21 require greater use of LID because of concerns with intruding into local government land use' 
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1 planningeffOlts under the Growth Management Act and because they could not define a 

2 perfonnance standard for LID. ld. at 65; 2009 Phase II Order at 13. 

3 ~ 

4 In review of the 2007 Phase II Pennit's SWMP requirements, the Board recognized there 

5 were "sufficient distinctions" between Phase I and Phase II pennittees in regard to available 

6 reSOU1'ces and experience in administering a municipal SWMP, such that different requirements 

7 and different time schedules for Phase II jurisdictions to address celiain stOlIDwater management 

8 requircments were justified in that Pennit. 2009 Phase II Order at 46 .. Similar to the 2008 Phase 

9 I Order, the Board concluded that in the 2007 Permit cycle, the Phase II pennittees should be 

1 o required to take steps to identify LID techniques, and barriers to their use, establish goals and 

11 metrics to identify, promote and meaSU1'e LID, including flexible schedules by which Phase II 

12 jurisdictions would begin to require and implement LID techniques on a broader scale. ld. at 47. 

13 The Board held that it is reasonable to allow a lag time between the Phase I and Phase II 

14 jurisdictions for implementation of LID and gave Ecology a level of discretion to detennine the 

15 timing to move the Phase II permittees forward to broader implementation of LID. ld. at 47-48. 

16 [6J 

17 With regard to implementation of LID on a "watershed-scale," the Board found that 

18 based on several factors, including the lack of evidence as to the elements and cost of watershed 

19 planning necessary to implement LID at the watershed level, a permit condition requiring 

20 watershed-scale planning was not at that time reasonable or practical. 2008 Phase I Order at 59. 

21 The Board concluded that Phase I permittees should identify such areas where potential basin 
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1 planning would assist in reducing stormwater impacts, which would assist Ecology for the "next 

2 round of pelmits" when watershed-scale planning may he a requirement that is necessary to meet 

3 MEP andAKART.7 Id. 

4 m 
5 The Board remanded the 2007 Permits to Ecology to be modified consistent with its 

6 respective findings and conclusions .. 

7 2. Development of the 2013 Permits 

8 [8] 

9 In the decision on the 2007 Phase II Permit, the Board stated: 

10 The Board recognizes that Ecology's development oftechnical guidance and 
eventual adoption of a perfOlmance standard is a critical step necessary for the 

11 fullest and most successful implementation of LID practices in both Phase I and. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Phase II jurisdictions .... 

The Board concluded in the Phase I Permit decision, based on the great weight 
oftestimony, reference documents, and technical manuals, that low impact 
development represents AKART and is necessary to reduce pollutants in our 
state's waters to the maximum extent practicable, the federal standard, and we 
have reiterated that in this decision. Having so concluded, we believe it is 
within Ecology's technical expeliise to determine how to best implement the 
decision within this pennit cycle, whether it be through permit modification 
and/or the development oftechnical guidance documents or an LID performance 
standard. 

7 The federal Clean Water Act (CWA) requires that municipal stannwater permits reduce the discharge of pollutants 
"to the maximum extent practicable" (the federal "MEP" standard). 33 U.S.C. § 1342 (p )(3)(B)(iii). The State's 
Water Pollution Control Act (WPCA) requu'es that all state and federal discharge permits incorporate pennit 
conditions requiring "alllOlown, available, and reasonable methods to control toxicants in the applicant's 
wastewater" (the state "AKART" standard). RCW 90.48.520; 90.58.010; See also RCW 90.52.040 and RCW 
90.54.020(3)(b). 
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1 Phase II Order at 47-48. Ecology did not amend and reissue the 2007 Permits as directed by the 

2 Board's Orders. Rather, Ecology began a process to develop technical guidance and a 

3 perfonnance standard for LID for both the Phase I and Western Washington Phase II Permits. 

4 Moore Testimony; Ex. J-3 at 34. 

5 [9] 

6 With grant funding obtained from the EnvirOlIDlental Protection Agency (EPA), Ecology 

7 hired a consultant and formed two advisory groups: LID Tecbnical Advisory Committee and 

8 LID Implementation AdvisOlY Committee (collectively the LID Committees). Moore 

9 Testimony; Ex. ECY-15. Ecology requested nominations for each conmnttee, specifically 

10 seeldng individuals with expertise in various aspects of LID as local government staff or as a 

11 consultant. Moore Testimony. Ecology subsequently selected approximately a dozen 

12 individuals for each committee, representing a variety of stakeholders. Id.; Exs. BIA-9 and 10. 

13 Using the LID Committees, Ecology engaged in a facilitated process from October 2009 through 

14 August 2010 to develop three intelTelated permit requirements to address stOlIDwater: (l) site 

15 and subdivision-scale requirements; (2) local updates of codes, rules, and standards to address 

16 new and redevelopment and to implement LID; and (3) a watershed-scale stonnwater planning 

17 approach. Ex. J-3 at 34. Ecology had concluded that use of each of these three tools or 

18 approaches by municipalities was necessmy to address the growing problem of stormwater-based 

19 water pollution. O'Brien Testimony. ConculTently, Ecology held a number oflistening sessions 

20 with permittees in order to receive information to aid in the development of the new pennits. 

21 Moore Testimony. 

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 
PCHB No. 12-093c 
PCHB No. 12-097c 

16 



1 [10] 

2 In April 2011, the State legislature passed legislation that amended RCW 90.48.260 and 

3 required Ecology to reissue the 2007 Permits without modification for one year, effective August 

4 1,2012 to July 31, 2013 and issue updated Permits effective August 1, 2013, to July 31, 2018. 

5 Chapter 353 § 12,2011 Laws Regular Session (ESHB 1478). Thereafter, in May 2011 Ecology 

6 issued a proposed public review schedule and process for issuing the 2013 Permits and the 2012 

7 Stormwater Management Manual for Western Washington (2012 Manual), which contains many 

8 of the teclmical and science-based requirements for permit implementation. Moore Testimony; 

9 Ex. COA-11. 

10 [11] 

11 . On May 16, 2011, Ecology released for informal public comment a preliminary draft of 

12 proposed LID and monitoring requirements for the Phase I Permit. Moore Testimony; Exs. J-3 

13 at 34, J-7, J-8. The comment period on the informal draft was for 30 days, to June 17, 2011, and 

14 Ecology received comments from pennittees, including requests to extend the comment period, 

15 which were denied. Id. Ecology reconvened the LID Committees in May 2011 to address the 

16 public comments. Moore Testimony. 

17 [12] 

18 The May 2011 draft Permits referenced and incorporated several documents that included 

19 the LID Guidelines for Code/Ordinance Review, the Low Impact Development Technical 

20 Guidance Manual for Puget Sound, the Rain Garden Handbook for Homeowners, and the 

21 Western Washington Hydrologic Model (WWHM) (Guidance Documents). 
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1 [13] 

2 In May, 2011, the Guidance documents were in draft fonn and had not been released or 

3 published for review and comment. Ecology's schedule anticipated issuance of the draft 

4 documents in JlUle 2011. However, in June 2011 Ecology stated that all the Guidance 

5 Documents would not be available until the fonnal comment period for the draft Permits. ld. 

6 [14] 

7 The final Draft 2013 Pennits and 2012 Manual were published for comments for more 

8 than the required 30 days. The Pennits and Manual were published on October 16, 2011, and 

9 Ecology gave a deadline for submission of public comment of February 3,2012. Exs. J-5, J-16; 

10 Moore testimony. 

11 [15] 

12 After the comment period began, Ecology held several workshops and hearings to review 

13 the Draft 2013 Pelmits and the Manual. ld. 

14 [16] 

15 In Apli12012, the legislature again amended RCW 90.48.260 and specifically recognized 

16 the requirements and timelines for implementation of LID in the 2013 Pennits: 

17 Provisions of the updated permit issued under (b) of this subsection relating to 
new requirements for low-impact development and review and revision oflocal 

18 development codes, rules, standards, or other enforceable documents to 
incorporate low-impact development· principles must be implemented 

19 simultaneously. These requirements may go into effect no earlier than December 
31,2016, or the time of the scheduled update under RCW 36.70A.130(5), as 

20 existing on the effective date of this section, whichever is later. 

21 Chapter 1 §313, 2012 Laws 1st Special Session PV (2ESSB 6406); RCW 90.48.260. 
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I [17] 

2 The Guidance Documents were not available during the Pelmit public comment periods 

3 as intended by Ecology. Moore Testimony. This was caused in part by the work load required 

4 to issue the Permits by August 1,2012, as required in the 2011 legislation, and the lack of staff 

5 hours, including the reductions due to temporary salary reductions. Id. 

6 [18] 

7 On August 1, 2012 Ecology issued both the one year extension ofthe 2007 Permits, and 

8 the 2013 Phase I Permit and Phase II Pennit, with effective dates of August 1,2013, to July 31, 

9 2018. 

10 B. Terms and Conditions ofthe 2013 Permits and Associated Guidance Documents 

11 [19] 

12 The 2013 Pennits authorize the discharge of stonnwater to surface and ground waters of 

13 the state from MS4s owned and operated by each Permittee, subject to compliance with the 

14 Pennits' terms and conditions. Conditions S2, S3. The heart of the Pennits' regulation of 

15 stonnwater discharges, and the central focus in the various appeals, is Condition S5.C. Because 

16 the essential requirements of Condition SS.C in each permit are the same, with the exception of 

17 the provisions regarding watershed platming, the Board references the Phase I Permit as the basis 

18 for explaining the requirements of Condition S5.C challenged in these appeals. Where 

19 necessary, the Board will describe differences between the Permits. The Board's analysis of the 

20 reqnirements ofthese elements of Condition SS.C applies equally to both the Phase I and Phase 

21 
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1 II Permits. The watershed planning requirements of each Permit will be separately described and 

2 analyzed. 

3 1. Condition 85 - 8tormwatel' Management Program 

4 [20] 

5 Permit Condition S5 requires a pennittee to prepare and implement a Stonnwater 

6 Management Program (SWMP). Condition S5.A. The SWMP is required to be "designed to 

7 reduce the discharge of pollutants from MS4s to the MEP, meet state AKART requirements, and 

8. protect water quality." Condition S5.B. The Pernlits require that the SWMP contain specified 

9 components. Of concern in this case are various provisions of Condition S5.C.5 requiring that 

10 the SWMP include a program with specific elements to prevent and control stormwater runoff 

11 from new development, redevelopment, and construction sites. 8 

12 a. Condition 85.C.S.a and b - Minimum performance measnres: site and 
subdivision scale requirements and low impact development code-related 

13 l'equirements 

14 [21] 

15 Among the minimum performance measures applicable to tlie site and subdivision scale 

16 development, which are required to be included in ordinances or other enforceable documents 

17 adopted by the local government, are the Minimum Requirements, thresholds, and defmitions set 

18 forth in Appendix 1 of the Permit.9 Condition S5.C.5.a.i. In the alternative, a Permittee can 

19 

20 

21 

8 These requirements are sel forth in Condition SS.CA oflhe Phase II Penni!. 
9 The Phase I Pemrit requires that each Permittee shall adopt a local program implementing the requirements of 
Condition SS.C.5.a.i through ii by' June 30, 2015. Condition SS.C.5.a.iii. Under Condition S5.CA.a, Pemlillees 
covered by the Phase II Pennit are given additional time to adopt ordinances or other enforceable mechanisms to 
implement these requirements. 
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1 inclnde Minimum Requirements, thresholds, and definitions determined by Ecology to be 

2 equivalent to those contained in Appendix 1. ld. The adjustment and variance criteria in 

3 Appendix 1 must be included. ld. Through the use of Ecology-approved basin plans or other 

4 similar water quality plruming efforts, more stringent requirements may be used and/or certain 

5 requirements may be tailored to address local circumstances. ld. Iflocal alternatives are 

6 proposed, they are required to provide equal or similar protection of receiving waters and equal 

7 or similar levels of pollutant control as provided by the provisions of Appendix 1. ld. 

8 [22] 

9 Under Condition S5.C.5.b, Permittees are required to "review, revise, and make effective 

10 their local development -related codes, rules, standards, or other enforceable documents to 

11 incorporate and require Low Impact Development (LID) Principles and LID Best Management 

12 Practices (BMPs)." LID and LID BMPs are defined in the Permit as: 

13 Low Impact Development (LID): A stormwater and land use management 
strategy that strives to mimic pre-distw:bance hydrologic processes of 

14 infiltration, filtration, storage, evaporation and transpiration by emphasizing 
conservation, use of on-site natural features, site planning, and distributed 

15 stormwater management practices that are integrated into a project design. 

16 LID Best Management Practices: Distributed stormwater management 
practices, integrated into a project design, that emphasize pre-disturbance 

17 hydrologic processes of infiltration, filtration, storage, evaporation, and 
transpiration. LID BMPs include, but are not limited to , bioretentionlrain 

18 gardens, permeable pavements, roof downspout controls, dispersion, soil quality 
and depth, minimal excavation foundations, vegetated roofs, and water re-use. 

19 

20 

21 

Phase I Permit Appendix 1, Section 2 at 4. 
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1 [23] 

2 Pemlittees must accomplish the review and revision process by July 1, 201S, or an 

3 alternative date established under Condition SS.C.5.a.ii. to Condition SS.C.S.b. The goal of the 

4 review and revisions is to make LID the "preferred and commonly-used approach to site 

5 development," with the revisions designed to minimize impervious surfaces, native vegetation 

6 loss, and stonnwater runoff in all types of development situations." Id. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

h. Appendix 1- Minimum Technical Requirements for New Development and 
Redevelopment 

[24] 

Detailed provisions governing the implementation of LID Principles and LID BMPs are 

contained in the Pennits' Appendix 1 - Minimum Technical Requirements for New 

Development and Redevelopment (Appendix 1).11 Appendix I establishes Miuimum 

Requirements (MR) for stormwater management applicable to new development .and 

redevelopment. Not all MRs apply to every development or redevelopment project. Appendix 

1, Section 3. The extent to which the MRs are implementeli for a particular project site will be 

detennined by the specific thresholds that the project has met at the time of the application for a 

subdivision, plat, short plat, building or construction permit. Id. Generally, those projects that 

result in 2,000 to 5,000 square feet of new plus replaced hard surface area must meet MRs 1 

tln'ough S. Id.Larger projects that result in S,OOO or greater square feet of new plus replaced 

20 10 Phase II Permittees are given a longer time period to finalize the review and revision process. Phase II Pemrit 
Condition SS.CA.f.i. 

21 I I Because Appendix 1 to the Phase I and Phase II Permits are identical, citations to the applicable provisions will be 
stated as "Appendix 1, _." 
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1 hard surface area, or convert at least 0.75 of an acre of vegetation to lawn or landscaped areas, or 

2 convert at least 2.5 acres of native vegetation to pasture, mnst meet MRs 1 through 9. Id. 

3 [25] 

4 The MRs relevant to the issues presented in the hearing are MR 5- On-site Stormwater 

5 Management, and MR 7 - Flow Control. The Appellants' challenges to·these requirements are 

6 based to a large extent on the use and application of the specific LID techniques required in the 

7 Pennits to meet the MRs. 

8 (i) MR 5 On-site Stol'mwater Management 

9 [26] 

10 Under MR 5, Pennittees are to require the use of On-site Stonnwater Management BMPs 

11 (On-site BMPs) consistent with specified "project thresholds, standards and lists to infiltrate, 

12 disperse, and retain stormwater runoff on-site to the extent feasible without causing flooding or 

13 erosion impacts." Appendix 1, Section 4.5. The plimary purpose ofthe On-site BMPs is to 

14 "reduce the dismption ofthe natural site hydrology." 2012 Manual, Vol. V, Section 5.3.1, at 5-2. 

15 [27] 

16 Projects triggering MRs 1 through 5 are required to use On-site BMPs from a specific 

17 list, referred to as List #1, or demonstrate compliance with the LID Perfonnance Standard. 

18 Appendix 1, Section 4.5 (1). For projects triggering MRs 1 through 9, MR 5 requires 

19 

20 

21 
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1 compliance with either the LID Perfonnance Standard and BMP T5.13 12 or use of On-site BMPs 

2 from a list identified as List #2. 13 Appendix 1, Section 4.5 (2) 

3 [28] 

4 The LID Performance Standard provides that stormwater discharges from the project site 

5 "shall match developed discharge durations to pre-developed durations for the range of pre-

6 developed discharge rates from 8 percent of the 2-year peak flow to 50 percent of the two-year 

7 peak flow." However, if the projecttriggers MR 7, the project site must "match flow durations 

8 between 8 percent ofthe two-year flow through the full 50-year flow." 

9 [29] 

10 As stated above, List #1 and List #2 may be used in place of meeting the LID 

11 Performance Standard. Lists #l and #2 identify On-site BMPs that are requil'edto be used for 

12 tIu'ee specific types of surfaces: (1) lawn and landscaped areas; (2) roofs; and (3) other hard 

13 surfaces. Appendix 1, Section 4.5 at 22-23. Under both lists, the identified On-site BMPs are 

14 required to be considered in the order listed for the surface type, with the first BMP considered 

15 "feasible" used. [d. at 21-22. As discussed more fully below, feasibility is evaluated against (1) 

16 the design criteria; limitations, and infeasibility criteria identified for each BMP in the 2012 

17 Manual, and (2) the Competing Needs Criteria in Chapter 5 of Volume V ofthe 2012 Manual. 

18 [d. at 21. 

19 

20 12 BMP T5.l3 is not at issue in these appeals. 
13 New development and redevelopment Qut",idc of the Urban Growth Area as designated under .the Growth 

21 Management Act, eh. 36.70A RCW, and on a parcel offive or more acres cannot use List #2, but are required to 
meet the LID PerfOlTIlanCe Standard and BMP 1'5.13. Appendix 1, Section 4.5 (Table 4.1). 
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1 [30] 

2 Appellants challenge the On-site BMPs applicable to other hard surfaces, which include 

3 roads, sidewalks, and driveways. Under List #1, the On-site BMPs for other hard surfaces are 

4 used in the following order: (1) full dispersion; (2) choice of penneable pavement, rain 

5 gardens,14 or bioretention; (3) sheet flow dispersion or concentrated flow dispersion. Id. at 22. 

6 On-site BMPs for projects required to use List #2 for other hard surfaces are more prescriptive. 

7 Under List #2, BMPs for other hard surfaces must be used in the following order: (1) full 

8 dispersion; (2) penneable pavement (3) bioretention; (4) sheet flow dispersion or concentrated 

9 flow dispersion. Id. at 23. Ifall On-site BMPs on the respective list are infeasible, the project is 

10 not required to take any further action with regard to on-site stormwater management. Id. at 21-

11 22; Moore Testimony. 

12 [31] 

13 Appellants primarily challenge penneable pavement and bioretention as On-site BMPs.15 

14 Penneable pavement is an integrated management practice that is designed for pedestrian, 

15 bicycle and vehicular traffic while allowing infiltration, treatment and storage of stonnwater. 

16 201 2 Manual Vol. V, BMP T5.15 at 5-13. Permeable pavemeot is defined as porous hot or 

17 wann-mix asphalt pavement and porous Portland cement concrete. Id. at 5-15. Bioretention 

18 areas are shallow landscaped depressions, with a designed "imported" soil mix and plants that 

19 

20 

21 

14 Rain gardens are allowed in accordance with the Rain Garden Handbook for Western Washington. 
15 While not challenging the requirement to use rain gardens as On-site BMPs, Appellants do challenge aspects of 
the infeasibility criteria applicable to rain gardens. Because bioretention facilities and rain' gardens are subject to the 
same infeasibility criteria, this decision will only discuss those crileria in relation to bioretention and the analysis 
will apply to both LID BMPs. Where necessary, rain gardens wilt be specifically referenced. 
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1 receive water from a specified "contributing area." Id., BMP T5.14B at 5-12, BMP T7.30 at 7-3. 

2 Bioretention facilities help achieve compliance with on-site treatment under MR 5 and serve a 

3 flow control function under MR 7. 

4 [32] 

5 The Permit recognizes that, under specific circumstances, permeable pavement and 

6 bioretention are not available as On-site BMPs for stormwater management. The Pennit lists 

7 specific exemptions and alternatives for these BMPs and provides critelia for detennining 

8 whether On-site BMPs are infeasible. The relevant exemptions and available alternatives are 

9 summatized as follows: 

10 (a) The Permit exempts certain pavement maintenatlCe practices fi'om the minimum 

11 techoical requirements related to permeable pavement: pothole and square cut patching, 

12 overlaying existing asphalt or conerete pavement with asphalt or concrete without expanding the 

13 area of coverage, shoulder grading, reshaping/regrading drainage systems, crack sealing, 

14 resurfacing with in-kind material without expanding the road prism, pavement preservation 

15 activities that do not expand the road prism, and vegetation maintenance. Appendix 1, Section 1 

16 at 1. 

17 (b) Underground utility projects that replace the ground surface with in-kind material or 

18 materials with similar runoff charactelistics are also exempt from the minimum requirements 

19 with the exception ofMR 2, Construction Stonnwater Pollution Prevention Plan (SWPPP). Id. 

20 at 2. 

21 
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1 (c) Known as the "stop loss provision," a Pennittee may exempt a project from MRs 5 

2 through 8 for replaced hard surfaces in redevelopment sites if the Pennittee has adopted a plan 

3 and a schedule that fillftlls these requirements through regional facilities. Appendix 1, Section 

4 3.4 at 12. 

5 (d) Basin planning may be used to tailor MRs 5 through 8 and to demonstrate an 

6 equivalent level of treatment. Appendix 1, Section 3.5 at 12, Section 7 at 32. The Pennit does 

7 not identify this basin planning option as the watershed-scale basin planning required in the 

8 Permit, although the basin plan must be adopted by all jurisdictions in the basin and approved by 

9 Ecology. 

10 (e) On-site BMPs can be superseded and reduced ifin conflict with "competing needs." 

11 These competing needs are both specific and general in nature. The 2012 Manual provides a 

12 specified list of other federal and state laws that are deemed competing needs, including the 

13 Americans with Disabilities Act, the Federal Aviation Administration requirements for airports, 

14 and federal Superfund or the state Model Toxics Control Act. Competing needs are also 

15 expressed more generally as "public health and safety standards." 2012 Manual, Vol. Vat 5-2. 

16 (f) A Pem1ittee may grant adjustments and exceptions or variances to the Minimum 

17 Requirements themselves and to project specific designs based on site specific conditions, 

18 including "severe and unexpected economic hardships" after consideration of specific criteria set 

19 forth in the Pennits. Appendix 1, Section 6 at 31-32. A pennittee's .consideration of these 

20 criteria must be documented with written findings. ld. 

21 
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1 [33] 

2 To the extent a project is not otherwise exempted from the On-site BMPs or an 

3 altemative is employed, permeable pavement and bioretention facilities are only used if 

4 considered "feasible." The detelmination of whether these On-site BMPs are feasible is based 

5 on infeasibility criteria in the 2012 ManuaL The infeasibility criteria describe conditions that do 

6 not allow for the use ofpenneable pavement and bioretcntion; however, a project proponent may 

7 still use these BMPs based on a functional equivalent design provided to the local government. 

8 2012Manual,VoLVat5-16,7-7. 

9 [34] 

10 While containing factors germane to the type of On-site BMP, the infeasibility criteria for 

11 permeable pavement and bioretention facilities have the same structure. 2012 Manual, VoL Vat 

12 5-16 (penneable pavement) and 7-7 (bioretention). The infeasibility criteria provide two lists of 

13 conditions that ma1ce pelmeable pavement or bioretention not required. Id. Citation to any ofthe 

14 infeasibility criteria in the first list "must be based on an evaluation of site-specific conditions 

15 and a written recommendation from an appropliate licensed professional (e.g. engineer, 

16 geologist, hydrogeologist)." Id. The criteria in the second list can be cited as reasons for a 

17 finding of infeasibility without further justification. Id. 

18 

19 

20 

21 
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1 [35] 

2 Relevant to the testimony and argUments in these appeals are specific conditions that are 

3 considered infeasible for penneable pavement and bioretention. 16 These include conditions 

4 where it is determined by a licensed professional that: infiltrating water would threaten below-

5 grade basements (i.e., flooding); infiltrating and ponding of water below permeable pavement 

6 would compromise adjacent impervious pavements; there are reasonable concerns that erosion, 

7 slope failure or down-gradient flooding will occur; the development is within an area designated 

8 as an erosion or landslide hazard for permeable pavement; 17 and the pavement would threaten the 

9 safety or reliability of pre-existing utilities, underground storage tanles and road subgrades. 2012 

10 Manual, Vol. V at 5-16,5-17,7-7,7-8,7-9. Also at issue are conditions where a wlitten 

II recommendation from a licensed professional is not required: for an area that has known soil or 

12 groundwater contamination; celiain conditions related to the soil types including a measured 

13 native soil saturated hydraulic conductivity less than 0.3 inches/hour; and specifically for 

14 permeable pavement, for "31ielial" and "collector" roads, sites defined as "high use sites" in the 

15 2012 Manual; and where routine and heavy application of sand occurs in snow zones to maintain 

16 traction. ld. at 5-18, 7-9. 

17 (li) MR 7 Flow Control 

18 [36] 

19 MR 7 provides that the Pennittee must require all ptojects required to comply with this 

20 
16 The infeasibility criteria for bioretention also apply to rain gardens. 2012 Manual, Vol. V at 5-11. 

21 17 For pelmeable pavement, a licensed professional is not required to make written recommendations that this 
condition exists, although it would be expected to have professional services to make the observation. 
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1 minimum requirement to provide flow conh'ol to reduce the impacts of lUnoff from hard surfaces 

2 and land cover conversions. As. described above, compliance with MR 7 is required for those 

3 projects triggering MR 1 through 9, which are generally described as the larger project sites 

4 (5,000 square feet or greater of new plus replaced hard surfaces). Appendix I, Section 3.2 and 

5 3.3atllo 

6 [37] 

7 MR 7 applies only to projects that discharge stonnwater directly or indirectly through a 

8 conveyance system, into fresh water. Projects that discharge directly or through an MS4 into 

9 Puget Sound are not required to comply with MR 7. Appendix 1, Section 4.7 at 27; 2012 

10 Mannal, Appendix I-E, Vol. 1 at E-lo In addition, the 2012 Manual lists surface waters that are 

11 exempt from MR 7. Id. These waters include Consolidated Diking and Irrigation District #1, 

12 which is the area that affects parts of Cowlitz County. 2012 Manual, Vol. I at E-2. 

13 Notwithstanding this list of exempt water bodies, if a discharge is to a stream tlmt leads to a 

14 wetland both MR 7 and MR 8 apply. Appendix 1, Section 4.7 at 28. 

15 [38] 

16 MR 7 provides that if specified thresholds are met, the project must comply with the 

17 standard flow control requirement. The thresholds include those projects in a threshold 

18 discharge area that (a) have total impervious surfaces of 10,000 square feet or more; (b) that 

19 convert more than 0.75 acre of vegetation to lawn or landscape or convert 2.5 acres or more of 

20 native vegetation to pasture; or (c) would cause a 0.10 cubic feet per second increase in the 100 

21 year flow frequency. Id. at 29. 
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1 [39] 

2 The standard flow control requirement generally requires that discharge durations from a 

3 project match pre-development forest land conditions. Specifically, discharges from a project 

4 must match pre-developed durations for the range of pre-developed discharge rates from 50 

5 percent of the two-year peak flow up to the full 50-year peak flow. The Permit provides 

6 exceptions to the use of forested land cover as the pre-developed condition, which include 

7 allowing the existing land cover to be considered the pre-developed condition if the drainage 

8 area of the immediate stream and subsequent downstream basins have had at least 40 percent 

9 total impervious surface area since 1985, as depicted in the 2012 Manual, Appendix I-G. ld. 

10 The standard flow control requirement is waived for sites that "will reliably infiltrate all the 

11 runoff from hard surfaces and converted vegetation areas." ld. Finally, the Pennit provides that 

12 an altemative requirement may be established for Westem Washington "through application of 

13 watershed-scale hydrological modeling and supporting field observations." ld. 

14 c. The Development ofthe LID Requirements 

15 [40] 

16 In the 2007 Phase I Pennit, stormwater discharges from new development and 

17 redevelopment were largely regulated through a flow control standard. 2008 Phase I Order at 

18 28. The 2007 Phase I Pennit incorporated the use ofUD techniques in various ways but largely 

19 encouraged or promoted it. LID was not required as a primary tool to manage stonnwater. ld. 

20 at 35-39. Similarly, j}}e 2007 Phase II Pennit took only initial steps to require Phase II 

21 jurisdictions to "allow non-structural preventative actions and sonrce reduction approaches such 
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1 as [LID] Techniques." 2009 Phase II Order at 46-47. As noted above, both of the 2007 Permits 

2 were separately appealed to the Board. In its appeals, PSA challenged the 2007 Permits' lack of 

3 LID requirements. 

4 [41] 

5 Addressing the 2007 Phase I Permit appeal first, the Board found that LID methods are . 

6 "a known available method to address stormwater runoff' which "are technologically and 

7 economically feasible and capable of application at the site, parcel, and subdivision level." 

8 2008 Phase I Order at 46. The Board remanded the Phase I Permit to Ecology to require greater 

9 application of LID at the parcel and subdivision level, where feasible, to meet the AKART and 

10 MEP standards. Id. at 57-58. The Board did not specify the approach necessary to accomplish 

11 this-i.e. the methods, criteria and/or standards by which Ecology must "more extensively" 

12 require LID, or even what "feasibility" meant. The Board instead recognized that, "like all 

13 stormwater management tools, [LID] too is subject to limitations in its practical application by 

14 site or other constraints," and left the specific implementation of LID requirements up to 

15 Ecology. Id. at 58. 

16 [42] 

17 The Board also remanded the 2007 Phase II Permit to Ecology, ordering that the revised 

18 pennit require Phase II pennittees to similarly take prescribed steps to facilitate an eventual 

19 broader application of LID. 2009 Phase II Order at 23-25,46-48. Unlike the Phase I Pelmit, the 

20 Board did not order that the Phase II Pennit require that LID be applied where feasible. Id. 

21 Indeed, the Board recognized that "Ecology's development of technical guidance and eventual 
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1 adoption of a performance standard is a critical step necessary for the filllest and most successful 

2 implementation of LID practices in both Phase I and Phase II jurisdictions." Id. at 47. 

3 [43] 

4 Rather than issuing modified permits implementing the Board's decisions, Ecology 

5 subsequently developed a new, overarching approach to require LID at the parcel and 

6 subdivision level for both the 2013 Phase I and Phase II Permits. An initial assignment of the 

7 LID Committees, discussed above, was to develop an LID performance standard with a 

8 scientific basis, which protected beneficial uses, and was simple for the permittees to use, when 

9 evaluating project proposals. O'Brien Testimony. Following the evaluation of various options, ' 

lOa flow-duration standard was selected as the LID performance standard due to its ease of 

11 implementation, and because several local governments were already using a flow control 

12 standard and were familiar with its application. Id. Additionally, the hydrology models being 

13 used could readily be adjusted to model the performance standard, which meant that projects 

14 required to comply with MR 7 Flow Control would only have to perform one hydrologic 

15 analysis. Id. Outputs from King County's Juanita creek Study confirmed Ecology's conclusion 

16 that the LID performance standard would advance the protection of instream beneficial uses and 

17 compliance with water quality standards. Id.; Ex. ECY-10. 

18 [44] 

19 Concerned that projects would attempt to nieet the LID performance standard in 

20 ,locations that would be inappropriate due to site constraints, Ecology discussed with the LID 

21 Committees alternative approaches to protect beneficial uses and meet water quality standards. 
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1 O'Brien Testimony. Ecology, with the assistance of the LID Committees, evaluated various site 

2 conditions and LID BMPs with the goal of establishing a system that derived the most benefit 

3 fi'om an LID BMP that was considered AKART. ld. Focusing on the site and subdivision level, 

4 Ecology prepared a list of LID BMPs and sought input from the LID Committees on the 

5 question of which of the listed BMPs were AKART. O'Brien Testimony. 

6 [45] 

7 Describing the exercise as a "process of elimination," Mr. Moore testified that Ecology 

8 and the LID Committees considered a variety of LID BMPs, including retention of native 

9 vcgetation, green roofs, rain water harvesting, and pin foundations. Moore Testimony. With 

10 the assistance of a consultant, Ecology then modeled different development scenarios applying 

11 the LID BMPs considered AKART to evalnate the BMPs ability to infiltrate stonnwater. 

12 O'Brien Testimony; Ex. ECY-14. The evaluation resulted in the selection of permeable 

13 pavement and bioretention as LID BMPs for inclusion in the Pennits. Moore Testimony. Mr. 

14 Moore testified that those LID teclmiques were selected as they have been available for many 

15 years, are well-understood and currently being used to conh'ol stormwater, and are effective 

16 BMPs. ld. 

17 [46] 

18 Ecology developed List #1 and List #2, which identify on-site stormwatel' BMPs that 

19 apply to a project based on vaJious factors, including paJ'cel size and quantity of hard surface 

20 

21 
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1 area created. 18 Appendix I, Section 4.5 at.21-23. Ifa project proponent elects to use the 

2 applicable LID BMP list instead of the LID performance standard, it must use the first BMP 

3 listed that is considered feasible. ld.; O'Brien Testimony. Ecology chose this hierarchical 

4 approach because it wanted to ensure, in situations where the LID perfonnance standard was not 

5 used, that the proposed project achieved as much flow reduction as reasonably possible at the 

6 site. O'Brien Testimony. 

7 [47] 

8 Feasibility is measured against, among other things, the infeasibility critelia for the 

9 particular LID BMP set forth in the 2012 Manual. 2012 Manual, Vol. V at 5c16, 7-7. Ecology 

10 created the infeasibility criteria with input £i'om the LID Committees, the public, and 

11 geotechnical experts. O'Brien Testimony. In discussing the criteria with the LID Committees, 

12 Ecology initially drew upon work perfonned by a consultant for the Puget Sound Partnership 

13 and a review of the feasibility of various techniques prepared for some local govermnents. ld. 

14 The infeasibility criteria can be expanded. If a Phase I pennittce finds the infeasibility criteria 

15 does not address a particular limitation to employing LID in its jurisdiction, the permittee can 

16 develop infeasibility criteria for inclusion in its stonnwater manual or SWMP and submit the 

17 critel1a to Ecology for review and approval. Moore Testimony. 

18 [48] 

19 The Board finds that Ecology engaged in a comprehensive process to identify LID 

20 techniques that constitute AKART and MEP. As the above Findings demonstrate, the Pennits 

21 18 The LID lists identify other LID BMPs, such as full dispersion, downspout diversion systems and sheet flow 
dispersion. Appendix 1, Section 4.5 at 22-23. Appellants did not challenge those LID techniques. 
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1 provide significant flexibility to the permittees in the application of LID at the parcel and 

2 subdivision level, offering a complex array of altemative methods of compliance, exceptions, 

3 criteria for application of an infeasibility standard or consideration of other competing needs, 

4 among other items. While the Permits allow such flexibility, the overall approach of the 

5 Pennits is to move the municipalities further toward compliance with water quality standards. 

6 As a result, the Board finds that the 2013 Permits satisfy the directives in the remand ofthe 

7 2007 Permits and advance Ecology's stated goal of making LID the preferred and commonly-

8 used approach to site development. 

9 d. Pilot projects employing LID techniques 

10 [49] 

11 Evidence was presented describing pilot projects by the City of Seattle's natural 

12 drainage system program using various bioretention techniques. Dr. Horner described the 2nd 

13 Avenue Northwest Street Alternative Edge (SEA Streets) project, which employed a flat-street 

14 cellular installation technique. Horner Testimony. The project involved the redesign of the 

15 street to reduce impervious cover and traffic speeds, and conversion of the asphalt and gravel 

16 roadway to vegetated swales and detention areas. ld. Through the use of amended compost 

17 . soils, the project was designed to reduce peak rnnoffrates and volumes conveyed to Pipers 

18 Creek. fd. The monitoring data showed a marked reduction in discharge of water following 

19 significant rain events. ld.; Ex. RI- 27. 

20 

21 
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1 [50] 

2 Dr. Homer also described a bioretention project installed at Northwest 11 Oth Street 

3 using a cascade of vegetated stepped pools created by weirs along sloping streets. Id.; Ex. RI-

4 27. Similar to the SEA Street project, the purpose of 110th Street bioretention system was to 

5 reduce the runoff peak flow rate and volume. Id. The monitoring program for the project 

6 evaluated the effectiveness of the system to reduce flows and pollutant mass discharge. 

7 Monitoring results showed that approximately 74 percent of the water entering the system was 

8 retained and the cascade system attenuated the majority of pollutant mass for most pollutants. 

9 Id.; Ex. RI-27. 

10 [51] 

11 In June 2010, Seattle Public Utilities began construction of roadside rain gardens along 

12 eight blocks in the Ballard neighborhood (Ballard rain gardens) for combined sewer overflow 

13 control. Ex. RI-30. The bioretention cells were designed to infiltrate 95 percent of the 

14 stonnwater :£i'om the area draining to the cell. Id. Approximately one-third of the rain gardens 

15 performed as designed and one-third failed to drain at a sufficient rate. Homer Testimony. The 

16 remaining one-third were renovated to enable them to drain at the desired rate. Id. The pre-

17 construction infiltration rates measured for rain gardens that failed were between 0.2 to 0.3 

18 inches per hour. O'Brien Testimony. The infiltration tests were conducted in the SUlmner 

19 months, whereas Ecology's gUidance recommends that when detennining site feasibility such 

20 tests be conducted in the winter. Id. According to Ecology, had the tests been conducted in the 

21 
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1 appropriate season, it is likely that the infiltration rate wonld have been lower and the site not 

2 selected. Id. 

3 [~ 

4 Evidence was also presented describing varying success with penneable pavement in 

5 parking lots. Mr. Strecker testified regarding the results of a pilot project which evaluated the 

6 effectiveness of penneable interlocking pavers to manage stOlmwater runoff. Strecker 

7 Testimony; Ex. CC-30. The project was designed to infiltrate the 100-year stonn event, with no 

8 lunoff from the pelmeable pavement. Id. The site experienced one run-off event during the 

9 two-year monitoring period, which occurred after a 1.75-inch stonn. Id. Mr. Strecker opined 

10 that the runoff may have been caused by moss growth in the joints between the permeable 

11 pavers. Strecker Testimony. 

12 [53] 

13 Dr. Booth provided testimony concerning a pilot project he participated in which 

14 evaluated the capability of pel me able pavement to infiltrate stormwater, attenuate pollution, and 

15 the ability to continue to.perfonn over a period of time. Booth Testimony. The project, 

16 constructed in 1996 at a King County roads facility in Renton, involved the installation of four 

17 different types ofpenneable pavement as well as an asphalt surface for comparison purposes. 

18 Id. An underdrain was installed to capture and test the stonnwater infiltrating through the 

19 drainage layer. Id. After issuing a report detailing its installation, Dr. Booth re-examined the 

20 project five or six years later and found that it continued to infiltrate stonnwater and provide 

21 significant attenuation of contaminants. Id. 
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2. Watershed-Scale Planning Requirements Condition SS.C.5.c (phase I 
Permit) SS.C.4.g (Phase II Permit) 

[54] 

The 2013 Pennits require watershed-scale stonnwater planning as one ofthe perfonnance 

measures for controlling runoff from new development, redevelopment and construction. Phase 

I Pennit SC S5. C.S.c.; Phase II Pennit Sc. S.5.C.4.g. A cenh'al purpose ofthis aspect of the 

Pelmits is to define steps that protect water quality on a "going forward" basis, assessing how 

landscape-scale changes affect water resources. O'Brien Testimony, Moore Testimony. The 

Phase I permittees have the lead role in the development of watershed planning. The Phase II 

pennittees have a limited role that does not require the planning and analysis contemplated for 

the Phase I pelmittees. 

[55] 

The purpose of watershed-scale planning is to identify a strategy in the basin that would 

result in hydrologic and water quality conditions that fnlly support "existing uses" and 

"designated uses" throughout the stream system. Condition S5.C.5.c., Phase I Pelmit, at 19-20. 

Specifically, the Phase I Permit states that the objective of the watershed-scale stormwater 

planning is to: 

[IJdentify a stonnwater management strategy or strategies that would result in 
hydrologic and water quality conditions that fully support "existing uses," and 
"designated uses" ... tlu'oughout the sh'eam system. 

Phase I Pennit at p. 19, Special Condition S5.C.5.c. 
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1 a. . Development of the Watershed-Scale Planning 

2 [56] 

3 The Phase I Permit specifies that Clark, King, Pierce, and Snohomish Counties are to 

4 conduct watershed-scale stonnwater planning. Condition S5.C.5.c.i., Phase I Pennit. 19 Each of 

5 these Phase I permittees is required to "convene and lead a watershed-scale" planning process 

6 involving other permittees, including Phase II pennittees with areas of jurisdiction within the 

7 designated watershed. Phase I Permit S5.C.5.c.ii. The counties are required to invite the 

8 participation of any other cities, counties and govennnental entities in the watershed. If these 

9 entities decline to participate, the failure to have them involved is not permit violation. ld. The 

10 key to the success of the watershed planning is to consider an entire stream system within a 

11 watershed. O'Blien Testimony. 

12 [57] 

13 The Phase I Pennit provides a detailed scope of work and schedule. Phase I Pennit 

14 S.5.C.5.ii, p. 20. Of particular relevance regarding the issues in these appeals is the requirement 

15 to calibrate a continuous runoff model to reflect existing hydrologic, water quality, and 

16 biological conditions as represented by the Benthic Index of Biotic Integrity (B-IBI) scores. This 

17 modeling requires an assessment of existing conditions based on sampling for water quality 

18 conditions, continuous flow monitoling, macroinvertebrate data.collection for estimating B-IBI 

19 

20 
19 Because the development or the· watershed planning is specifically limited to the four counties, the Board's 

21 analysis regarding the watershed-scale requirements applies only to these counties and not to other Phase I 
pennittees. 
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I scores, and documentation of distribution of salmonid uses. The pennittees can use existing data 

2 if it is available and sufficient for the necessary purposes of the calibrated model. ld. 

3 [58] 

4 In using the calibrated model, the pennittee must estimate hydrologic changes from the 

5 historic condition and predict the future hydrologic, biological, and water quality conditions at 

6 full build-out under existing or proposed land use management plans. ld. Future biological 

7 conditions must be estimated by using a conelation of hydrologic metrics with B-IBI scores for 

8 Puget Sound Lowland Streams. Ifthe estirnationof concentrations of specific water quality 

9 parameters20 are predicted to not meet water quality standards, the permittee must use the 

10 calibrated model to evaluate stonnwater management strategies to meet the standards. These 

11 management strategies are to be evaluated for all jurisdictions in the watershed. The strategies 

12 must include changes to the respective permittee's development-related codes, rules, standards, 

13 and plans and the potential structural stormwater control projects. 

14 [59] 

15 By April I, 2014, the Phase I pelmittees must submit to Ecology for approval the scope 

16 of work and schedule for the "complete watershed planning process." Ecology must respond to 

17 the permittee's proposed scope of work and schedule within 90 days. ld. at 20. 

18 [60] 

19 By October 1, 2014, the pennittee must file with Ecology the final watershed-scale' 

20 stormwater plan. However, this deadline will be extended for the number of days, if any, 

21 
20 The Permits specifically list dissolved oxygen, dissolve4 zinc, temperature, and fecal colifonn. 
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1 Ecology had exceeded in its 90-day period for reviewing and responding to the permittee's initial 

2 scope of work. There is no extension specifically provided if Ecology has rejected the 

3 permittee's scope of work and schedule. 

4 [61] 

5 The final watershed-scale plan must summarize the results of the modeling and planning 

6 process, describe results of the evaluation strategies, and include an implementation plan and 

7 schedule that includes potential future actions to implement the identified strategies, responsible 

8 parties, estimated costs and potential funding mechanisms. !d. at 22. 

9 b. Selection of Watersheds 

10 [62] 

11 The Phase I Permit designates a watershed for each County Phase I permittee to conduct 

12 the watershed-scale planning. Pierce County was assigned the Clover Creek basin. King County 

13 was provided a choice of Bear, May, or Soos Creek watersheds. Clark County was assigned 

14 Whipple or Salmon Creek watersheds. Snohomish C01Ulty was assigned Swamp or North Creek 

15 watersheds. The permittee may propose to Ecology an alternative watershed. Snohomish 

16 County proposed Bear Creek as an alternative basin, which Ecology has approved. 21 

17 [63] 

18 Ecology selected the watersheds for each permittee based on specific criteria that support 

19 the purpose and objective of the watershed-scale plam1ing. These criteria state that the drainage 

20 must be at least ten square miles, be located partially or wholly within the pennittees MS4 

21 21 In closing arguments, King County informed the Board that Ecology had approved a proposal for an altetnative 
basin for King County's watershed-scale stonnwater planning. 
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1 service area with discharges to the identified stream, the stream system has been impacted by 

2 development but retains anadromous fisheries, and the area is expected to experience significant 

3 population growth and development. Phase I Permit S5.C.5.c.i, p.19. Ecology uses these same 

4 criteria when it evaluates the pelmittees petition for alternative watersheds 

5 [64] 

6 For many years the Phase I Counties have been involved in watershed basin planning. 

7 See Exs. A-PC-8, 12, 13, 15, 16; .Crawford Testimony; Milne Testimony; Wrye Testimony; 

8 Kantz Testimony. These plans have been developed for the purpose of gaining knowledge of the 

9 environmental elements of the watershed, including the surface water flows, the available water 

10 supplies, the stream water quality and health of the basin, the status of the fishery resources, and 

11 existing and future land uses. ld. The plans are intended to address surface water management 

12 including stormwater drainage, with the intended goals of reducing flooding hazards and 

13 improving habitat and water quality in the future. See Exs. A-PC-8 (at 1.1-1.5), 12, 13, 15 (at 1-

14 1), 16; Crawford Testimony; Milne Testimony; Wrye Testimony; Kantz Testimony. 

15 [65] 

16 The existing Phase I County basin plans were not, however, considered by Ecology as 

17 meeting the requirements ofthe watershed-scale planning for the 2013 Permits. O'Brien 

18 Testimony. The County basin plans lack the water quality sampling parameters, standards for 

19 estimating future biological conditions, and the modeling necessary to evaluate stonnwater 

20 management strategies to meet water quality standards in the future. ld. 

21 
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1 [66] 

2 The data collected in the existing County basin plans may, if applicable, bc used for the 

3 assessment of the existing conditions in the selected watershed for the watershed-scale planning 

4 process in the Phase I Permit. SC 5.C.5.c.ii(J); O'Brien Testimony. FUliher, Phase I permittees 

5 may petition for Ecology approval of an alternative con-elation of hydrologic metrics with B-IBI 

6 scores to estimate future biological conditions. SC 5.C.5.c.ii(4). 

7 [67] 

8 Ecology did not study and take into consideration the Counties' existing watershed 

9 studies and reports in selecting the watersheds for the Phase I Pennits. O'Brien Testimony. In 

10 developing the Phase I Pennit, £i'om preliminary draft to the draft released for public comment 

11 and then the fmal2013 Pennit, Ecology changed the designated watersheds without fonnal 

12 consultation with the pennittees. ld. Ecology did not conduct a cost analysis regarding the 

13 watershed planning requirements for the Phase I pennittees. ld. 

14 c. Phase II Permittees Watershed Involvement 

15 [68] 

16 The Phase II pennittees are not required to conduct watershed-scale planning under the 

17 Phase II Pennit. However, if a Phase II permittee is in a basin where a Phase I pennittee is 

18 developing a watershed-scale plan, the Phase II pennittee is required to provide limited 

19 assistance. 2013 Phase II Permit SC S5.CA.g. The Pernlit provides that "as needed ffild as 

20 appropriate," the Phase II permittees must: 

21 
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I 1. Provide to the Phase I permittee existing data that is available including water 
quality and flow records; monitoring locations, and existing and future zoning 

2 maps; and 
2. Participate in the development of strategies to prevent future and address 

3 existing impacts, which may include possible changes in codes and standards, 
and changes inland use management plans. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

fd. 

[69] 

The Phase II Permit does not require the permittees to collect the new water quality and 

stream flow data that is required for the calibrated model, or to contribute financially to the costs 

associated with the collection of this data and development ofthe watershed-scale stonnwater 

plan.ld. 

m. 

CONCLUSIONS OF LAW 

[I] 

The. Board has jurisdiction over the subject matter and the parties pursuant to RCW 

43.2IB.IIO(I)(d). The burden of proof is on the appealing party as to the legal issues in the 

case. WAC 371-08-485(3). The Board considers the matter de novo, giving deference to 

Ecology's expertise in administering water quality laws and on technical judgments, especially 

where they involve complex scientific issues. Port of Seattle v. Pollution Control Hearings 

Board, lSI Wn.2d 568,593-94,90 P.3d 659 (2004). Pursuant to WAC 371-08-540(2), "In those 

cases where the board detemlines that the department issued a permit that is invalid in any 
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1 respect, the board shall order the department to reissue the permit as directed by the board and 

2 consistent with all applicable statutes and guidelines ofthe state and federal governments." 

3 m 
4 Municipal stormwater discharges require an NPDES Permit under the CWA, 33 U.S.C. 

5 §§ 1251-1387, and a State Waste Discharge Gencral Permit under the state WPCA, chapter 

6 90.48 RCW. The CW A's purpose is "to restore and maintain the chemical, physical, and 

7 biological integrity of the Nation's waters." 33 U.S.C. § 1251(a). To serve those ends, the CWA 

8 prohibits the discharge of any pollutant by any person unless done in compliance with some 

9 provision of the Act and/or in compliance with an NPDES permit. 33 U.S.C. §§ 1311(a) and 

10 1342. Under the CWA, MS4s fall under the definition of "point sources" and as such must 

11 obtain an NPDES permit which will plac"e limits on the type and quantity of pollutants that can 

12 be released into the Nations' waters. 33 U.S.C. §1362(l4); South Florida Water Management 

13 Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95,102,124 S.Ct. 1537 (2004); Puget 

14 Soundkeeper Alliance v. Ecology, 102 Wn. App. 783, 788, 9 P.3d 892 (2000). 

15 ~l 

16 Ecology is given complete authority to establish and administer a comprehensive pennit 

17 program in order to allow Washington to participate in the federal NPDES program. RCW 

18 90.48.260(l)(a). The EPA delegated authority to Ecology to administer the NPDES permit 

19 program in Washington. Ecology's anthOlity under the NPDES program extends to issuing 

20 municipal stonnwater pennits. RCW 90.48.260(3). 
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1 [4) 

2 Among other requirements, the CW A requires that municipal stOlIDwater pennits reduce 

3 the discharge of pollutants "to the maximum extent practicable" or MEP. 33 U.S.C. § 1342 

4 (P)(3)(B)(iii). Like the broad goals of the CWA, the State's WPCA declares the public policy of 

5 the State is "to maintain the highest possible standards to insure the purity of all waters of the 

6 state consistent with public health and public enjoyment thereof .... " RCW 90.48.010. The 

7 WPCA requires that all state and federal discharge pennits incorporate pennit conditions 

8 requiring "all known, available, and reasonable methods to control toxicants in the applicant's 

9 wastewater" or AKART. RCW 90.48.520; 90.58.010; see also RCW 90.52.040 and RCW 

10 90.54.020(3)(b). The WPCA states the AKART standm'd: 

11 In order to improve water quality by controlling toxicants in wastewater, the 
department of ecology shall in issuing and renewing state and federal 

12 wastewater discharge permits review the applicant's operations and incorporate 
permit conditions which require all known, available, and reasonable methods 

13 to control toxicants in the applicant's wastewater . .. In no event shall the 
discharge of toxicants be allowed that would violate any water quality standard, 

14 including toxicant standards, sediment criteria, and dilution zone criteria. 

15 RCW 90.48.520 (emphasis added). 

16 [5) 

17 Different stonnwater discharge pennits are issued for different categories of municipal 

18 permittees. The Phase I Permit regulates discharges from MS4s as established at Title 40 CFR 

19 122.26, except for WSDOT's MS4s. It also allows coverage of several "secondary permittees" 

20 for discharges from other publicly owned or operated MS4s located within the primary pennittee 
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1 cities and counties. Two additional permits, Phase II Pelmits, regulate discharges from small 

2 MS4s in Eastem and Westem Washington, respectively. 

3 [6] 

4 As programmatic permits, the 2013 Phase I and Phase II Permits require the municipal 

5 pennittees to implement area-wide stormwater management programs (SWMP) in order to meet 

6 state and federal standards. Required components ofthe SWMP are outlined in the pelmits. 

7 Unlike general pennits that regulate other sectors (e.g. industrial), the municipal pennits do not 

8 establish benchmarks or numeric or narrative effluent limits for stonnwater discharges from 

9 individualoutfalls. One component that must be addressed in the permittees' SWMPs is the 

10 control of runoff liOln new development, redevelopment, and construction. Minimum 

11 requirements for accomplishing this are provided in the permits. 

12 [7] 

13 State law also makes it unlawful for any person to discharge into the waters of the state, 

14 or to permit or allow the discharge of any organic or inorganic matter that shall cause or tend to 

15 cause pollution of such waters. RCW 90.48.080. The Board has previonsly held that MS4s, like 

16 other waste dischargers, must comply with water quality standards adopted by Ecology. Puget 

17 Soundkeeper Alliance v. Wash. Dep't a/Ecology, PCHB Phase I Nos. 07-021, 07-026 tlnough-

18 030, and 07-039, and Phase II Nos. 07-022, -023,Findings of Fact, Conclusions of Law, and 

19 Order Condition S4 (August 7, 2008) (2008 Consolidated Issue S4 Decision). 

20 
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1 [~ 

2 In order for Phase I and Phase II Pelmittees to reduce pollution to the MEP and to apply 

3 AKART, it is necessary to "aggressively employ LID practices in combination with conventional 

4 stormwater management methods." Id. at 58 (emphasis supplied). The Phase I SWMP cannot 

5 rely primarily on a flow control standard to regulate stormwater from new development and 

6 redevelopment. A flow control standard alone is not AKART or MEP. 2008 Phase I Order at 

7 57-58. 

9 The Phase I and Phase II Pelmits must require that LID be employed where feasible, 

10 which recognizes that "like all stonnwater management tools, [LID] too is subject to limitations 

11 in its practical application by site or other constraints." Id. 

12 A. Appellants' Challenges To LID Provisions (Phase I Issues 4, 5, 17(d) and (e), 18; 
Phase II Issnes 2(b) and (e), 3(b)-(e), 5, 17) 

13 

14 

15 

16 

17 

18 

19 

20 

21 

[10] 

As described in their legal issues, Appellants assert that the LID requirements of the 

Phase I and Phase II Permits are unlawful, nnjust, unreasonable, impracticable, vague andlor 

ambiguous as they fail to provide meaningful regulatory options, are economically infeasible, 

impose burdensome new requirements, and rely on unproven technologies that may cause 

unintended consequences. Prior to the hearing, Appellants identified the following elements of 

the Phase I and Phase II Permits' LID requirements being challenged: penneable pavement 

criteria, bioretention criteria, infeasibility criteria for permeable pavement and bioretention, LID 
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I feasibility assessment process, LID BMP lists, and LID perfonnance standard. These pennit 

2 requirements can readily be broken into two groups: (I) implementation provisions (LID 

3 perfonnance standard, LID BMP lists, LID feasibility assessment process) and (2) LID 

4 techniques and their application (permeable pavement criteria, bioretention criteria, infeasibility 

5 criteria for penneable pavement and bioretention). As explained belo~, the Board concludes 

6 that the Pennits' LID provisions, with limited modifications, are consistent with our prior 

7 mlings, constitute AKAR T and MEP, and advance the protection of beneficial uses and 

8 compliance with water quality standards. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

1. Permits' LID implementation provisions are consistent with Board's prior 
rulings and are not contrary to law 

a. LID performance standard 

[11] 

Although identified as a subject in dispute, with the exception of a few passing 

references in prefiled testimony (see Strecker at'lf 18; Golemo at 7), Appellants presented no 

evidence concerning the LID perfonnance standard in their case in chief. While King COlmty 

cross-examined Mr. O'Brien regarding the performance standard in Ecology's responsive case, 

that inquiry did not elicit any defects in the LID perfonnance standard or illuminate the 

Appellants' unstated concerns with the standard. O'Brien Testimony. The Board concludes 

that the Appellants failed to meet their burden of proof on this matter. 
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I b. LID best management practices lists 

2 [12] 

3 Appellants' concern regarding the LID BMP lists was limited to criticisms of the use of 

4 a hierarchical approach for determining which BMP to employ. Lydia Reynolds-Jones, Project 

5 Support Services Manager with King County's Department of Transportation, testified that the 

6 hierarchical approach should be replaced with a system that allowed the use of any LID 

7 techniques in combination with 'conventional approaches to meet the Permits' flow control and 

8 water quality requirements. Reynolds-Jones Testimony. Eric Golemo, owner of SGA 

9 Engineering, testified that bioretention is the LID technique that he routinely installs in Clark 

10 County. Golemo Testimony. Mr. Golemo further testified that bioretention should be equally 

II rated with pelmeable pavement on List #2 because bioretention can be more cost effective and 

12 perfonn more efficiently than penneable pavement. Golemo Testimony. 

13 [13] 

14 In response, Mr. O'Brien explained Ecology's rationale for preferring the use of 

15 penneable pavement over bioretention for larger projects falling under List #2. O'Brien 

16 Testimony. Pcnneable pavement has more ability to infiltrate water than bioretention because 

17 the area available for infiltration is equal to the pervious surface overlaying the ground. 

18 O'Brien Testimony. By contrast, the infiltration capacity ofbioretention is limited by the 

19 design specifications, which require that the total area covered by the ponded water be five 

20 percent ofthe total snrface area draining to it and recommends against ponding more than 12 

21 inches of water. Id.; Pennit, App. 1 at 22-23; 2012 Manual Vol. V at 7-14. As a result, 
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1· bioretention has a smaller surface area for infiltration, thus reducing its infiltration capacity as 

2 compared to penneable pavement. ld. 

3 [14] 

4 The Appellants did not present sufficient evidence to establish that the LID BMP lists 

5 were unIawfhl or invalid in any respect. The system preferred by King County is, in fact, 

6 provided for under the Pennits' existing tenns. And while Mr. Golemo may prefer bioretention 

7 over permeable pavement, that preference does not negate Ecology's rational reasons for 

8 placing penneable pavement above bioretention in List #2. The Board concludes that the 

9 evidence presented established that the LID BMP lists in the Phase I and Phase II Pennit are 

10 appropriate pelmit requirements. 

11 c. LID Feasibility assessment process 

12 [15] 

13 As noted above, in the 2007 Pennit appeals the Board ordered Ecology to require the use 

14 of LID techniques where feasible, leaving implementation of that directive to Ecology's 

15 discretion. Ecology incorporated the feasibility concept into List #1 and List #2, requiring the 

16 use ofthe first BMP on the list that is considered feasible. Appendix 1, Section 4.5 at 21-23. 

17 Feasibility is to be judgcd against, among other things, the infeasibility criteria in the 2012 

18 Manual. ld.; 2012 Manual, Vol. 5 at 5-16,7-7. The infeasibility critelia were developed with 

19 the assistance of the LID Committees, public input, and geotec111lical experts. O'Brien 

20 Testimony. When asked why Ecology changed the criteria £i'om feasible to infeasible, Mr. 

21 Moore testified that it was in response to public comments received on the draft Pennits. Moore 
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1 Testimony. He fmiher testified that there are many different perspectives on what constitutes 

2 "feasible," and it is easier to define those situations where the use of LID BMPs would be 

3 infeasible. Id. 

4 [16] 

5 Appellants provided no evidence that the use of infeasibility criteria to evaluate the 

6 application of a particular LID BMP is contrary to law or teclmically deficient. The issue is 

7 essentially one of semantics. The Board concludes that Appellants failed to meet their burden 

8 on this issue. Ecology's use of infeasibility criteria to cany out the Board's prior orders is an 

9 appropriate use ofthe agency's discretion and is supported by the evidence. 

10 2. Permeable pavement, bioretention and infeasibility criteria 

11 [17] 

12 While accepting the concept of LID, Appellants challenge the specific LID techniques 

13 required under the 2013 Pennits. Appellants assert, among other things, that penneable 

14 pavement and bioretention are unproven, and are technically and economically infeasible. 

15 Appellants also challenge specific elements of the infeasibility criteria against which the 

16 application of permeable pavement and bioretention are to be judged. As detailed below, the 

17 Board concludes that pelmeable pavement and bioretention constitute AKART and MEP. The 

18 flexibility created by the infeasibility criteria and other permit provisions limiting the extent of 

19 the application of these LID techniques address most ofthe concerns expressed by Appellants. 

20 Finally, as described below, the Board concludes that the provisions regarding where the 

21 
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1 application of pelmeable pavement is appropriate and specific infeasibility criteria need further 

2 refinement. 

3 a. Permeable pavement is an appropriate LID BMP 

4 [18] 

5 Appellants' concerns regarding the use of permeable pavement primarily center on the 

6 application ofpel1l1eable pavement in driving lanes?2 According to Appellants, as there are no 

7 design standards for permeable pavement from national organizations such as the Federal 

8 Highway Administration or American Association of State Highway and Transportation 

9 Officials, the application of permeable pavement is not AKART.23 RiclGl1an Testimony. As 

10 performance data on permeable pavement lacks sufficient detail, its use in driving lanes raises 

11 safety concerns. Reynolds-Jones Testimony; Ex. AKC-5. Appellants also expressed concerns 

12 regarding the life-cycle and operation and maintenance costs of pel1neable pavement, which 

13 they believe will be higher than conventional pavement. Rickman Testimony; Golemo 

14 Testimony; Reynolds-Jones Testimony. Large vehicles, such as garbage trucks, can damage 

15 permeable pavement and also present a risk of hazardous materials spills. Rickman Testimony. 

16 

17 

18 

19 

20 

21 

22 The 2012 Manual states that "typical applications for penne~ble paving include parking lots, sidewalks, pedestrian 
and bike trails, driveways, residential access roads, and emergency and facility maintynance roads," 2012 Manual, 
Vol. V at 5-16. 
23 Several witnesses testified that the infeasibility criteria should include an economic component. Martin 
Testimony, Busich"Testimony, Bond Testimony, Golemo Testimony, Tuck Testimony. It was not entirely clear 
from the testimony whether the witnesses were attacldng Ecology's AKART determination on the LID BMPs or 
seeking all entirely new criterion to evaluate the application of LID BMPs for a particular project. Regardless) 
Appellants failed to present any evidence on how an economic infeasibility component would be constmcted or 
what factors to consider. Absent substantive evidence regarding an economic infeasibility criterion) the Board will 
not address Appellants' request. The Board addresses whether the LID BMPs constitute AKARTbelow. 
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1 [19J 

2 A second concem with permeable pavement raised by Appellants was moss growth on 

3 sidewalks and in parking lots. Moss presents safety concems on sidewalks by creating a 

4 slippery surface. DeWald Testimony. In addition, moss growth in the joints between pavers 

5 can reduce the ability of permeable pavement to infiltrate stormwater. Golemo Testimony; 

6 Strecker Testimony; Ex. CC-30. Cleaning moss fi·om penneable pavement is difficult and 

7 costly, as it requires removal efforts more frequently than conventional pavement. DeWald 

8 Testimony; Golemo Testimony; Robinette Testimony. 

9 [20] 

lOIn response, Ecology described its process for selecting the required LID BMPs. 

11 Through its work with the LID Committees, as well as the COlmnents received during the public 

12 review ofthe preliminary draft and formal draft pennits, Ecology evaluated a valiety ofBMPs 

13 to determine which met the requirements of AKART and MEP. Moore Testimony; Exs. ECY-

14 15; J-5, J-7, J-8, J-16, J-17. The infonnation gathered was then used to prepare the permit 

15 conditions included in the finEt! permits. Mr. Moore explained that while Ecology did not 

16 prepare a specific document detailing its AKARTIMEP analysis, the fact sheet provides the 

17 technical and legal basis for the particular pennit. ld.; Exs. J-3, J-14. Ecology did not prepare a 

18 cost-benefit analysis of the LID requirements because one was not required and, given the 

19 flexibility provided under the Pennits, it would have been very difficult to prepare such an 

20 analysis. Moore Testimony. 

21 
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1 [21] 

2 Mr. O'Brien testified that permeable pavement was included as an LID BMF because it 

3. is a well-known BMP that is available and reasonable to use. O'Brien Testimony. Permeable 

4 pavement is currently being used in the Puget Sound basin and Ecology has funded several 

5 penneable pavement projects through its grant programs. ld.; Moore Testimony. Mr. Moore 

6 testified that permeable pavement has been in use for some time, and between 750,000 and one 

7 million square feet of pervious concrete is installed in western Washington each year. Moore 

8 Testimony. PSA's witnesses also testified that permeable pavement is not an experimental, 

9 untested BMP. Booth Testimony; Homer Testimony. Rather, it has been well stndied and there 

lOis a great deal of information available regarding its perfonnance, its life cycle costs, and where 

11 it should be applied. ld.; Ex. RI-15. 

12 [22] 

13 Ecology also cited a report prepared by WSDOT for the state legislatnre that, in part, 

14 evaluated the use of permeable pavement. Ex. ECY-21. According to the report, pelmeable 

15 pavement works best on pedestrian areas, parking areas, very low-volume roads (e.g., 

16 residential streets), very low truck traffic areas, new construction, flat areas, and the west side of 

17 the state (where infiltration and stormwater are most important). !d. at 68. While penneable 

18 pavement may work in those arcas, the infeasibility criteria still apply and may result in 

19 pClmeable pavement not being used in a particular location. O'Brien Testimony. The WSDOT 

20 repOit also identifies locations where penneable pavement is impracticable, which included 

21 higher traffic volume roads, higher truck traffic areas, and slopes. ld. at 69. According to 
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1 Ecology, the Permits' infeasibility criteria does not require the application of penneable 

2 pavement in those locations where WSDOT stated that it is impractical. O'Brien Testimony. 

3 Addressing the concern raised by Appellants regarding the application of permeable pavement 

4 in driving lanes, Ecology pointed to the infeasibility criteria which exempted the use of 

5 penneable pavement on high traffic roads, such as arterials and collectors, and "high-use sites." 

6 2012 Manual, Vol. 5 at 5-18. PSA's witnesses agreed that permeable pavement was not 

7 appropriate for high traffic roads, rather its use should be limited to low volume areas such as 

8 parking lots, sidewalks, road shoulders, and paths. Booth Testimony; Horner Testimony. 

9 [23) 

10 Addressing Appellants concerns regarding moss growth, Ecology responded that proper 

11 installation, placement and maintenance of permeable pavement are necessary to its successfiIl 

12 operation. Mr. O'Brien testified that Ecology published guidance with recommended 

13 maintenance for pernleable pavement. O'Brien Testimony. The guidance recommends 

14 cleaning twice per year with either vacnUln or regenerative air sweepers in order to remove 

15 sediment and 1110SS growth. ld. Mr. O'Brien also testified that Ecology has grant programs 

16 through which local govermnents can obtain funds to purchase those types of cleaning 

17 equipment. ld. 

18 [24) 

19 The BoaI'd finds that the evidence presented supports the conclusion that penneable 

20 pavement meets the requirements of AKARTand MEP. The focus of Ecology's work with the 

21 LID Committees, which included representatives of the permittees as well as industry, was to 
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1 select LID techniques that constituted AKART and MEP. There is no evidence in the record 

2 demonstrating that the LID Committees recommended different LID techniques or objected to 

3 the use of permeable pavement because it did not constitute AKART or MEP. The evidence 

4 demonstrated that permeable pavement is not a new technology. Rather, it is widely used in the 

5 region. Moore Testimony; Homer Testimony. Sec also Ex: Rl-15. While the life-cycle and 

6 maintenance costs for permcable pavement may be more than that of conventional pavement, 

. 7 there was no evidence that those costs rise to the level of being unreasonable. 

9 The evidence also established that permeable pavement is not currently ready for use in 

10 higher traffic volume roads. This conclusion is supp01ted by testimony from witnesses for 

11 Appellants and for PSA. The WSDOT report to the legislature relied upon by Ecology states 

12 that pemleable pavement works best on very low-volume roads and very low uuck u'affic areas. 

13 Ex. ECY-21 at 69. The 2012 Manual does not incorporate WSDOT's specific finding, 

14 providing instead a list of typical applications for penneable pavement, which inclndes 

15 residential access roads. 2012 Manual, Vol. 5 at 5-16. While tlle infeasibility criteria provides 

16 that penneable pavement is not required for mtelials or collectors, the Manual does not limit its 

17 application to very low-volume roads and very low truck traffic areas. ld. at 5-18. The Bom'd 

18 directs Ecology to clarify the Permits and, to the extent Ecology deems necessmy, the 2012 

19 Manual to limit the application of pel me able pavement to those roadways that receive very low-

20 traffic volumes and areas of very low truck traffic. 

21 
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b. Permits' requirements governing application of bioretention are 
protective of water quali!y 

[26] 

Appellants present a narrower challenge to bioretention. While accepting its use'as au 

LID technique, Appellants question the design requirements in the 2012 Manual, which 

prescribes a compost mix to place in bioretention facilities. 2012 Manual, Vol. VII, BMP 

T7.30. The water quality sampling results from the Redmond bioretention facility being studied 

indicate that elevated levels of pollutauts (e.g., copper, phosphorus) are being discharged !i:om 

the facility. Exs. COA-47, COA-48, COA-49. Appellants claim that because Ecology is in the 

process of refining the compost mix to address this issue, bioretention as required by the pelmit 

is not sufficiently tested. Appellants further argue that the Redmond results also raise concerns 

that bioretention facilities using the prescribed soil mix may contaminate groundwater and 

exacerbate pollution oflalces with high phosphorus levels. Busich Testimony. To address this 

concern, Appellants assert that the compost mix should be required to go through the 

technology assessment protocol-Ecology (TAP-E) process. ld. 

[27] 

Ecology presented testimony stating that bioretention, which has been in use for 

decades, is one of the more effective BMPs available. Moore Testimony. Mr. O'Brien testified 

that bioretention is the best BMP for flow control aud treatment available. O'Brien Testimony. 

Through its grant programs, Ecology has provided funding for the installation of more than 150 

bioretention facilities and rain gardens over the last several years.' Moore Testimony. PSA's 
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1 witness, Dr. Richard Horner, testified that bioretention is an effective LID BMP. Horner 

2 Testimony. He described the SEA Streets project, which successfully employed bioretention to 

3 address both flow control and treatment of stonnwater. Horner Testimony; Ex. RI-9. Mr. 

4 Golemo, appearing on behalf of Appellant Building Industry Association of Clark County, 

5 testified that bioretention facilities are very effective and easy to maintain. Golemo Testimony .. 

7 Ecology acknowledged that the results of the Redmond bioretention study showed that 

8 the prescribed soil mix was expOlting pollutants. O'Brien Testimony. Mr. O'Blien testified 

9 that Ecology is actively working on the issue. The agency is engaged with staff at the Redmond 

10 facility to determine the source and cause of the elevated levels of pollutants. ld. Ecology also 

11 gathered available monitoring data fi-om other bioretention facilities using the soil media 

12 specifications in the 2012 Manual and convened a meeting of individuals involved in 

13 bioretention and compost research in the area to discuss what should be done to address this 

14 issue .. ld. The consensus of the pmticipants was that Ecology should continue to evaluate the 

15 matter in order to improve the performance of the soil mixhll'e. O'Brien Testimony. Ecology is 

16 currently engaged in meetings on tllis topic. ld. 

17 [29] 

18 Responding to Appellants concems regarding potential ground water contamination, Mr. 

19 Moore testified that the applicable ground water quality standards m'e much higher than the 

20 levels of pollutants being detected in the discharge from the bottom of the bioretention facility. 

21 Moore Testimony. Because the water will continue to pass through the soil rather than being 
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1 discharged to surface water, any pollutants will be further attenuated. [d. With respect to 

2 phosphorus, the 2012 Manual provides that anunderdrain should not be used jfthe bioretention 

3 facility will discharge to a phosphorus limited waterbody. 2012 Manual, Vol. V at 7-6. 

5 Finally, Ecology stated that bioretention is not an appropriate candidate for the TAP-E 

6 process. Moore Testimony. The purpose of the T AP-E process is to evaluate proprietal:y BMPs 

7 proposed by the private sector. A bioretention facility is a public-domain BMP and, as such, 

8 does not have a sponsor to run it through the TAP-E process. Id. 

9 [31] 

10 The Board concludes that bioretention constitutes AKART and MEP for stonnwater 

11 management. Ecology's judgment as to the efficacy ofbioretention is science-based and 

12 informed by real world applications of an established BMP. The evidence demonstrated that 

13 bioretention is a well-Imown BMP that is effective for both flow control and treatment. The 

14 Board further concludes that Ecology is appropliately addressing Appellants concems regarding 

15 the prescribed soil mixture's expOlt ofpollutallt through its recommendation regarding 

16 discharging to phosphorus-limited waterbodies and continued effOlts to refine the soil mix to 

17 improve its perfOTI1lance. Other thall expressing concems that groundwater may become 

18 contruninated, Appellants provided no evidence to SUppOlt that claim. 

19 [32] 

20 Under the Phase I Pennit, Pennittees are required to adopt alld make effective a local 

21 program that incorporates LID, including bioretention, by June 30, 2015. Changes to 
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1 development-related codes, ordinances, etc., implementing LID shall be completed by July 1, 

2 2015. The' deadline for Phase II jurisdictions to accomplish those tasks is December 31, 2016,z4 

3 Ecology has sufficient time to gather more sampling data and, if necessary, refine the prescribed 

4 soil mix before its usage is required under the Pennits. Finally, the Board concludes that the 

5 TAP-E process is not an appropriate vehicle for evaluating the soil mix. The efforts outlined by 

6 Ecology, in particular the reliance on a wide array of expelis ill the field to evaluate the soil mix 

7 issue, are an appropliate means to evaluate this issue and recommend any necessary changes. 

8 c. Infeasibility criteria for permeable pavement and bioretention 

9 D3] 

10 Appellants challenged various elements of the infeasibility criteria for permeable 

11 pavement and bioretention, several of which can be readily adchessed. ICing County's witness, 

12 Ms. Reynolds-Jones, questioned the geographic reference in the infeasibility criterion for 

13 permeable pavement directed to snow zones, which provides penneable pavement is not 

14 required: "Where routine, heavy applications of sand occur in frequent snow zones to maintain 

15 traction during weeks of snow and ice accumulation. Most lowland western Washington areas 

16 do not fit this criterion." 2012 Manual, Vol. 5 at 5-19. Ms. Reynolds-Jones testified that, 

17 contrary to the statement in the infeasibility criterion, lowland areas in Western Washington do 

18 receive heavy applications of sand to maintain tractions when snow and ice accumulate and 

19 requested that the final sentence be stricken. Reynolds-Jones Testimony. Ecology provided no 

20 response to this testimony. The Board agrees with King County and directs Ecology on remand 

21 24 The deadline for Phase II Permittees in Lewis and Cowlitz Counties is June 30, 2017. The City of Aberdeen is 
required to comply by June 30, 2018. 
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1 to delete the second sentence of the infeasibility criterion addressing road sanding for snow and 

2 ice. 

4 A second change sought by Appellants was the addition of a provision allowing for a 

5 determination of infeasibility for a specified geographic area. Several witnesses testified that 

6 the ability to infiltrate stonnwater in certain areas within their jurisdictions was limited due to 

7 ground water levels and/or soil characteristics. Robinette Testimony, Harbinson Testimony, 

8 Bond Testimony. Ecology responded that the agency addressed this issue in its response to 

9 comments on the Permits by adding language to the 2012 Manual that allows local governments 

10 to designate areas as infeasible for permeable pavement. O'Brien Testimony; Moore 

11 Testimony.; Exs. I-6, Part Vat 121; I-20, Vol. IlIat 3-109. The 2012 Mannal provides: 

12 Local jurisdictions may identify regional al'eas as infeasible for penneable 
pavement for pollution generating hard surfaces based upon knowledge of the 

13 region's soil characteristics in regard to the criteria listed above. 

14 Ex. I-20, Vol. III at 3-109. Ecology testified that it was not opposed to further clarifying the 

15 language in the 2012 Manual to address Appellants' request. The Board finds that the language 

16 in the 2012 Manual could be further clarified to describe the process a local jurisdiction is to 

17 follow to desiguate a geographic area as infeasible for penneable pavement and identify the data 

18 required to support such a determination. On remand, the Board directs Ecology to revise the 

19 Permits or, as Ecology deems necessary, the 2012 Manual to include those clarifications. 

20 

21 
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1 [3~ 

2 Finally, Appellants challenge infeasibility criterion establishing an infiltration tln'eshold 

3 for permeable pavement and bioretention, which provide that a finding of infeasibility can be 

4 made where appropriate field testing indicates that the soils "have a measured (a,ka, initial) 

5 native soil saturated hydraulic conductivity ofless than 0.3 inches per hour," 2012 Manual, 

6 Vol. V at 5-18,7-9, Appellants introduced emails from among Ecology staff noting concerns 

7 for potential flooding caused by infiltration. Ex. COA-39. Mr. Tuck testified that an infiltration 

8 rate of 0.3 inches per hour was difficult to measure and that it should be left to the professional 

9 judgment of the design engineer whether to use an LID BMP. Tuck Testimony; Tuck Prefiled 

10 Testimony at 4. He also concurred with the concerns expressed regarding the potential for 

11 flooding. Tucle Testimony. Mr. Busich testified that the standard infiltration design rate is one 

12 to two inches per hour. Busich Testimony. According to Mr. Busich, applying the correction 

13 factors to the 2013 Permits' 0.3 inches per hour infiltration rate causes the design rate to 

14 effectively be 0.09 inches per hour, requiting the size of a stormwater facility to grow and 

15 increasing the risk that the facility will fail. ld. 

16 [36] 

17 In response, Mr. O'Brien addressed the potential for flooding, as had been discussed in 

18 Ecology's emails. He testified that the issue was dealt with through the infeasibility criteria, 

19 which makes application of LID teclnliques infeasible if their use will result in flooding. 

20 O'Brien Testimony. With respect to the correction factor, Mr. O'Brien stated that the use of a 

21 correction factor is a matter of professional judgment and is dependent upon the valiability of 
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1 soils at the project site, as well as the number of infiltration tests taken. Id. The 2012 Manual 

2 contains guidance on the use of cOlTection factors for bioretention and penneable pavement. 

3 Ex. J-20, Vol. III at 3-103-3-110. 

5 Mr. O'Brien explained the genesis of the 0.3 inch per hour infiltration rate. Ecology 

6 received input from various sources, including public connnents on the preliminary draft permit, 

. 7 information gathered by the City of Seattle on the Ballard rain garden project, discussions with 

8 geotechnical experts, and infonnation included in the 2012 Manual. O'Brien Testimony. Mr. 

9 O'Brien testified that the preliminary draft pennit included an infiltration rate of 0.15 inches per 

10 hour. According to Mr. O'Brien, the input from tlle geoteclmicalexpelis assembled by Ecology 

11 to review the draft was that, while the computer models indicate that the LID BMPs would meet 

12 the infiltration rate, the lower the rate the more chance that application ofthosc BMPs in the 

13 field may lead to unintended consequences. Id. The recommendation was that the infiltration 

14 rate should be higher tllan 0.15 inches pel' hour. Id. 

15 [38] 

16 Mr. 0 'Blien considered connnents from the City of Seattle indicating that failures 

17 occulTed at the Ballard rain gardens project where the initial infiltration rates were recorded 

18 between 0.2 and 0.3 inches pel' hour. Id. Mr. O'Brien also considered data in the 2012 Manual 

19 from the U.S. Natural Resources Conservation Service (NRCS) which identifies runoff 

20 coeflicients for different soil types in Washington state. 2012 Manual, Vol. III at 2-10 - 2-12. 

21 The NRCS data provided that outwash soils should infiltrate at a rate of 0.3 inches per hour and 
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1 greater. O'Blien Testimony; 2012 Manual, Vol. III at 2-12. Mr. O'Brien testified that he used 

2 the results of the Ballard rain garden project and the NRCS data to increase the infiltration rate 

3 in the 2012 Permits infeasibility criteria to 0.3 inches per hour. O'Brien Testimony. 

5 The Board concludes that the infiltration rate selected by Ecology is supported by 

6 substantial evidence and represents the exercise of the agency's technical expertise. As noted 

7 above, the Board gives deference to Ecology's expertise on technical judgments involving 

8 coniplexscientific issues. Port of Seattle, 151 Wn.2d at 593. The Board concludes that 

9 Ecology's selection of the 0.3 inches per hour infiltration rate for the LID infeasibility criteria 

10 was not arbitrary, capricious or contrary to law, and is a valid tenn of the Pennit. 

11 3. Phase I vs. Phase n 

12 [40] 

13 The Coalition futther argues that by imposing the same requirements on all pennittees, 

14 Ecology did not recognize the differences between Phase I and Phase II jurisdictions in their 

15 ability to implement LID. Ecology explained that the requirements of the 2007 Phase I and 

16 Phase II Permits were identical except for a "one-acre regulatory filter" for the Phase II 

17 pennittees. Moore Testimony. In developing the 2013 Pcnnits, Ecology determined that there 

18 could not be two different standards for the protection of water quality, but that only one 

19 standard can and should be set forth in the Phase I and II Pennits. [d. In developing Permit 

20 requirements, Ecology considered testimony to the Puget Sound Regional Conncil which 

21 expressed concerns that lower standards in Phase II cOlmnunities were negatively impacting the 
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1 ability of other communities to protect water quality. Ecology also interpreted the Board's 2008 

2 Orders as requiring the imposition of LID BMPs at the site and subdivision scale where feasible 

3 in future municipal stormwater permits, including the Phase II Permit. ld. The 2012 Legislature 

4 gave funding to Ecology for purposes consistent with Ecology's interpretation of the Board's 

S 2008 Orders. ld. This legislation required that new LID requirements for general permits 

6 applicable to westem Washington municipalities be implemented simultaneously, and go into 

7 effect no earlier than December 16, 2016, or the time of the scheduled update under RCW 

8 36.70A.130(S), whichever is later. The Phase II pennittees are provided until December 31, 

9 2016. to revise and make effective LID requirements in their local development codes, rules, 

10 standards or .. other enforceable documents. Phase II Permit, Condition SS.CA.f. Whereas, Phase 

11 I pennittees must make these LID requirements effective 18 months earlier, on July I, 201S. 

12 Phase I Permit, Condition SS.C.S.a.iii. 

13 [41] 

14 The Board concludes that the additional time given to the Phase II pennittees for the 

IS implementation of LID requirements is consistent with the Board's 2007 Phase II Pennit 

16 decision, which recognized that Phase II jurisdictions are less financially capable of 

17 implementing LID on the same schedule as Phase I jurisdictions. 

18 B. Appellants Challenge To Watershed-Scale Planning (phase I Issues 6, 7, 8,9 and 10; 
Phase II Issues 9 and 18) 

19 

20 

21 

[42] 

In the 2008 Phase I Final Order, this Board concluded that incorporating available LID 
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1 techniques on a basin or watershed-scale should be considered for the next cycle of the general 

2 municipal stormwater pennits. 2008 Phase I Order at 59. The Board found that the CWA and 

3 the state water quality laws anticipate increasingly more stringent requirements on those entities 

4 that discharge stormwater, and that efforts to. address stormwater on a scale broader than the 

5 parcel and subdivision scale may be a necessary element to meet the state AKART standard and 

6 the federal requirement to reduce pollutants in stonnwater to MEP. Id. Ecology's incorporation 

7 of a watershed-scale planning strategy in this iteration of the Phase I and II Permits is in 

8 compliance with this ruling. The watershed planning requirements are set forth in 2013 Phase I 

9 Permit S5.C.5.c, and 2013 Phase II Permit S5.C.4.g. However, as described above, the primary 

10 responsibilities for basin-wide watershed planning fallon the jurisdictions covered under the 

11 Phase 1 Pennit. 

12 [43] 

13 The Phase I Appellants allege that several components of the watershed planning 

14 requirements are unlawful, unreasonable, and inequitable. Special Condition S5.C.5.c. As set 

15 forth below, the Board concludes that except in limited circumstances, the Permits reasonably 

16 and properly commence the phasing-in of watershed-scale basin planning as a tool and strategy 

17 to control stonnwater for the purposes of meeting the AKART and MEP standards. 

18 1. Jurisdictional scope of watershed planning (Phase I Issnes No.6 and No.2, 

19 

20 

21 

Phase II Issues No.9 and 18.) 

[44] 

The Phase I Appellants argue that the watershed planning conditions unlawfully and 
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1 unreasonably require the permittees to implement the Phase I Permit outside oftheir respective 

2 jurisdictions and in jUlisdictions that are not reqnired to participate and share the costs of the 

3 basin planning. Snohomish County argues that the Permits can legally require a pennittee to 

4 comply with the tenns of the Pennit only within a permittee's jurisdiction. Lief Testimony; 

5 Kerwin Testimony. The Phase I Permit specifically requires pennittees to comply with the tenns 

6 ofthe Pennit "for the MS4s that they own and operate." ld.; Special Condition S3.A. Based on 

7 this language, Snohomish County takes exception to Ecology's letter dated July 30, 2013, in 

8 which Ecology disagrees with Snohomish County's decision to limit watershed plauning within 

9 the Little Bear Creek watershed to the boundaries of Snohomish County. Ex. A-SNO-14. 

10 Ecology states that Snohomish County must conduct the watershed planning throughout the 

11 watershed, including any area that is outside the County's jUlisdiction. Ecology explains that if a 

12 County limited its watershed plmming to the county line, "it would not be possible to determine 

13 whether or not the selected stonnwater management strategies would support existing and 

14 designated uses in the lowest reach of Little Bear Creek." ld. 

15 [45] 

16 There is no dispute that if a complete and relevant watershed analysis is to be done as 

17 currently contemplated under the Phase I Permit, the entire watershed should be studied and be 

18 considered in the basin planning process and modeling. Therefore all jurisdictions in the 

19 watershed should participate. However, the Pennits do not require local jurisdictions to 

20 pmiicipate, and Phase IT Pennittees have very limited responsibilities, as described below. When 

21 invited by the Phase I permittee to participate, the other jurisdictions may decline, and a lack of 
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1 participation by the local jurisdictions is not considered a violation of the Pennit. Condition 

2 S5.C.5.c.ii.; Exs. SNO-13, 14. 

3 [46] 

4 Appellants argue that the limited nature of the involvement and the lack of a requirement 

5 for cost share from other jurisdictions in the watershed are not reasonable. Kerwin Testimony. 

6 The Phase II permittees are not required to collect new data, model the results or draft a report, 

7 develop the stormwater management strategies, or fund any portion of the watershed planning. 

8 Id. These necessary requirements for the watershed planning within a Phase II pelmittee's 

9 jurisdiction would be the responsibility of the Phase I pennittee .. ld. 

10 [47] 

11 Ms. Kerwin, Public Works Manager for Snohomish County, testified that a watershed 

12' study by Snohomish County will be ineffective and therefore not considered reasonable under 

13 the AKART or MEP standards if the other local jurisdictions fail to fully participate in an inter-

14 local cost share agreement. ld. The Counties state that they cannot legally be expected to use 

15 their respective county revenue to pay for the costs associated with planning outside their 

16 jurisdiction. ld. Again, they cite to the language of the PelU1it itself that provides that the Phase 

17 I permittees' obligations under the Pennits are for stormwater discharges from their respective 

18 MS4s. ld; Phase I Pennit, SC S3.A. Ms. Kelwin also testified that Snohomish County will 

19 make the effort to comply with these terms ofthe Phase I Permit. However, to resolve the 

20 County's objections and concerns, the jurisdictions must enter into an inter-local agreement that 

21 
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1 is approved by the County and that defines the specific responsibilities and cost share among the 

2 affected jurisdictions. Id. 

3 [48] 

4 Pierce County objected to the Phase I Permit's requirement that it conduct the required 

5 watershed planning in the Clover Creek Basin. Wrye Testimony. Dan Wrye, Water Quality and 

6 Watersheds Manager for Pierce County, testified that Pierce County has similar challenges 

7 regarding participation and coordination with jurisdictions such as the federal govemment and 

8 Indian Tribes who own property in a selected watershed. Wrye Testimony. The Pennit does not 

.9 require these jurisdictions to participate even though they contribute a large amount of 

lO stOlIDwater flow into the watershed, especially in the Clover Creek Basin of Pierce COlmty. Id. 

11 The jurisdictions are not regnlated by the same standards set forth in the Phase I Penni!. Id. 

12 Based upon these limitations, Pierce County argnes the Clover Creek Basin is not a reasonable or 

. 13 practicable selection for the watershed-scale stormwater plamling effort. Id. 

14 [49] 

15 The Board finds that Phase I pennittees have valid concerns with their ability to fully 

16 comply with the watershed-scale requirements of the 2013 Phase I PelIDit outside of their 

17 respective jurisdictions. The Phase I permittees' compliance with the watershed planning scope 

18 of work and schedule, the continuous flmoff modeling, and the final watershed-scale stonnwater 

19 plan is inherently compromised by the volwltary pmticipation of the other jurisdictions and in 

20 pmticular, the limited requirements on the Phase II pennittees. Under the ClUTent watershed 

21 plamling process, the Phase I permittees cannot be held solely responsible to collect new data on 

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 
PCHB No. 12-093c 
PCHB No. 12-097c 

71 



1 water quality conditions within other jurisdictions and evaluate stonnwater management 

2 strategies within those jurisdictions. 

3 [50] 

4 Despite these concerns, the Board concludes that the answer is not to limit the watershed 

5 planning requirements of the pennit, or invalidate them altogether. To avoid the potential lack of 

6 data and incomplete watershed modeling and basin-wide stormwater management strategies in 

7 designated watershed planning basins, the mmJicipal stonnwater pennits issued by Ecology, 

8 including the Phase II Permits, must obligate pennittees to participate in the watershed-scale 

9 stonnwater planning process, provide the data necessary for that plamling process, and develop 

10 and evaluate stonnwater management strategies to. meet water quality standards in the portion of 

11 the watershed that is within their respective jurisdictions. 

12 [51] 

13 It is incumbent on Ecology and the stormwater pennittees to work cooperatively, and as 

14 necessary, seek to execute inter-local agreements that will provide for the modeling and 

15 development of a full watershed-scale analysis.25 In this regard, the Permits must be amended as 

16 necessary to address cross-jurisdictional coordination and insure that the scope of work for the 

17 designated watershed plan includes the full participation of both Phase I and Phase II pennittees, 

18 and to the extent possible any other entities and govermnental jurisdictions to which Ecology 

19 issues stonnwater permits within the designated watershed. 

20 

21 
25 See the Interlocal Cooperation Act, chapter 39.34 RCW 
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1 2. The reasonableness of the calibrated modcl(Phase I Issues No.8 and No. 19) 

2 [52] 

3 As part of the watershed planning process, permittees must assess existing hydrologic, 

4 biologic, and water quality conditions within the selected watershed. As part ofthis assessment, 

5 the Phase I Permit requires the pennittees to calibrate a continuous runoff model to reflect 

6 existing conditions and to then estimate hydrological changes ii'om historic conditions and 

7 predict future hydrologic, biologic, and water quality conditions at fuII build-out under 

8 comprehensive land use management plan( s) for the watershed. Future water quality conditions 

9 include estimation of concentrations ii'om dissolved copper, dissolved zinc, temperature, and 

10 fecal colifonn. Ecology chose these parameters because they are poIIutants that wiII affect long-

11 tenn survival of salmonids. 0'B11en Testimony. If the estimation of hydrologic changes 

12 predicts that water quality standards will not be met, the model is to be used to evaluate 

13 stonnwater management strategies to meet the standards, with the ultimate goal to preserve 

14 beneficial uses of the waters. Phase I Pennit Condition S5.C.5.c.ii.(3)-(5). 

15 [53] 

16 Snohomish, King, and Pierce COlmties argue that the continuous flow calibrated model 

17· will not yield infonnation of significant value based on the uncertainties and asslUnptions 

18 inherent in the mode1.26 Ojala Testimony; Milne Testimony; Wrye Testimony. On behalf of 

19 

20 

21 

26 King County appears to also argue that the continuous runoff model does not require calibration. Crawford 
Testimony. No other expert witness testified that a continuous runoff model should not be calibrated, and rather, 
they testified that to be effective such models should be calibrated. See Wlye Testimony; Milne Testimony. 
Calibrated continuous runoff models have also been used by several of the Phase I pClmittees for watershed studies. 
O'Brien Testimony. 
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1 I(ing County, Mr. Milne testified that there are uncettainties inherently associated with 

2 attempting to predict the future based on the many assumptions in the model, which he descdbes 

3 as an HSP_F27 "lump" model. King County asserts that such models are not appropdate to 

4 predict the future when there is such a large variation of the inputs throughout the basin. By way 

5 of example, the relationship ofthe land use patterns, rate of development, and relationship of 

6 pollutant loads with land use development and B-IBI scores can vary considerably. Id. Local 

7 .and site specific development patterns, such asannoring the stream bank and applying fertilizer 

8 to landscaping near the riparian area, can have impacts on 1he benthic connnunity but are 

9 difficult to simulate through the model, according to King County. Id. 

10 [54) 

11 A primary concern ofthe Counties is that the Permit's objective to identify stormwater 

12 management strategies that will result in conditions that fully support "existing uses" and 

13 designated uses" is not achievable because of the variety of sources of pollution that the Counties 

14 cmmot control. In Pierce County, for example, the Counly asserts that there is little pre-

15 developed, forested land not othelwise altered by human activity. Ojala Testimony; Wrye . 

16 Testimony. The Counties conclude that based on the unreliability of the results of the model to 

17 define management strategies to meet water quality standards, the goal of the watershed-scale 

18 plaMing process is neither practical or reasonable. rd. 

19 

20 

21 
27 HSP-F stands for hydrologic simulation program dash 25 Fortran. O'Brien Testimony. 
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1 [55] 

2 Ecology testified that the calibrated continuous runoff model is the best tool available to 

3 understand how stream flows will change with land cover conditions. O'Brien Testimony. It 

4 provides the necessary data to do the statistical analysis of the water quality metrics and the 

5 correlation with the B-IBI scores. fd. EPA recommends use of a calibrated continuous runoff 

6 model, and in particular HSP-F, for predicting pollutant loading and concentrations in the surface 

7 water (TMDLs). fd. While the Counties have actually used the HSP-F models in several of their 

8 basins, they did not use the model to compare changes in hydrology to growth or to make a 

9 quantitative assessment of pollutants on the quality of the stream. These are impoltant 

10 components for the development of management strategies for watershed-scale stormwater 

11 plans. fd. 

12 [56] 

13 The Board defers to Ecology on teclmical and scientific matters that are within Ecology's 

14 expertise. Port of Seattle, 151 Wn.2d at 595. Here, Ecology has determined that a continuous 

15 calibrated runoff model is necessary to achieve a statistically valid analysis, to accurately assess 

16 B-IBI scores, and to ultimately address water quality standards. Adetermination as to the type 

17 of modeling necessary for the purposes of the watershed-scale planning is within Ecology's 

18 expertise and, in giving due deference to Ecology, the Board finds the calibrated continuous 

19 runoff model elements in the Phase I Pennit are reasonable and practical. While the Counties 

20 have shown that there may be some flaws with the model, the Board concludes the model is the' 

21 
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1 most comprehensive model available that will provide the necessary data to begin development 

2 of management strategies to address stormwater discharges on a watershed-scale basis. 

3 [57] 

4 The Appellants, and in p81ticular King 811d Pierce Counties, also argue that the 

5 continuous runoff model required by the Phase I Pennit is not necessary because other effective 

6 modeling and management strategies are already being used in watersheds by the Phase I 

7 Counties. They want the Pennit to be modified to allow use of these altemative models 811d 

8 strategies. King County challenges the need for a calibrated model based primarily on the results 

9 of its successful use of the ECY08 management strategy used for the Juanita Creek Basin 

10 Retrofit Analysis proj ect (Ju811ita Study). ld. The purpose of the Juanita Study was to identify 

11 the extent and cost of stormwater retrofitting that would be necessary to restore flow 8l1d water 

12 quality conditions supportive of aquatic beneficial uses within JU8l1ita Creek. ld. Mr. Crawford 

13 testified that because the results fi'om the ECY08 m811agement strategy are so close to matching 

14 the simulated biological811d water quality perfonnance offu11y forested conditions, there will be 

15 little improvement by use of a different management strategy, such as the continuons runoff 

16 model. ld. Therefore, King County argues that the ECY08 m8l1agement strategy is sufficient to 

17 meet Ecology's objectives for watershed-scale pl81ming without thc calibrated continuons runoff 

18 model prescribed in tile Permit. ld. King County would prefer spending the money that would 

19 be necessary for the calibrated .continuous runoff model, estimated at $500,000, on water quality 

20 improvement projects. ld. 

21 
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1 [58] 

2 Ecology disagrees with King County. The ECY08 strategy does not get beyond a "fair" 

3 range for the B-IBI score associated with having viable fish populations, and Ecology testified as 

4 to the need to have a higher B-IBI score, reflective of a healthy watershed. O'Brien Testimony. 

5 Further, the ECY08 relies only on engineel~ng techniques and does not consider other potential 

6 strategies, such as retention of native vegetation, that would provide greater assurance of . 

7 protecting water quality. ld. The ECY08 strategy also made assumptions regarding the use of 

8 specific LID BMPs, such as the use ofpenneable pavement; but these BMPs are likely to be 

9 infeasible in the urbanizing areas. ld. 

10 [59] 

11 Like King County, Pierce County desires to use its existing watershed planning process 

12 to meet Ecology's objectives for watershed-scale stonnwaterplanning. Milne Testimony; Wrye 

13 Testimony. Pierce County testified that its current watershed planning efforts have and are 

14 continuing to accomplish significant water quality improvements, and the Pennit should allow 

15 these watershed basin planning efforts to be an alternative to the Pennit's watershed planning 

16 requirements. Kantz Testimony; Wrye Testimony. Pierce C01l11tytestified that the new 

17 watershed process and modeling required in the Pennit will talee funding and stafffi'om these 

18 ongoing, successful watershed effOlis. ld. 

19 [60] 

20 Ecology testified that the Counties' basin plans did not conduct the quantitative analysis 

21 on the pollutants that Ecology has determined clitical for deVelopment of management strategies 

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 
PCHB No. 12-093c 
PCHB No. 12-0970 

77 



1 to control stormwater on a watershed scale. O'Brien Testimony. Ecology testified that the 

2 alternative ECY08 and other euuent watershed plans have not included sufficient data collection 

3 and analysis and do not consider the full water quality parameters necessary to address 

4 stonnwater impacts, including impacts to salmonid survival. Id. While Pierce County has done 

5 a lot of work and the watershed plan for Clover 'creek identifies many issues that need to be 

6 addressed, it does not address all of the issues that the watershed-scale stonnwater planning 

7 requires. Id. For example, it does not consider copper, zinc, and other toxic pollutants. The 

8 strategies evaluated from the modeling to meet water quality standards in these watershed plans 

9 will not be anywhere near as effective as their models predict. Id. 

10 [61] 

11 The Board concludes that the ECY08 strategy and the modeling and strategies used by 

12 King and Pierce Counties, while positive efforts, do not meet the rigor and comprehensive flow 

13 monitoring, water quality data collection and analysis necessary to estimate future biological 

14 conditions by using a couelation of hydrologic metries with B-IBI scores for the purpose of 

15 watershed-scale stormwater management. This does not preclude the Phase I pennittees from 

16· using much of the data already collected through their basin strategies and plans. See Phase I 

17 Permit S5.C.5.c.ii(1). Nor does it preclude the permittees [TOm submitting for Ecology's 

18 approval an alternative strategy and plan to meet the standards and goals of the Pell'11it, which 

19 Ecology acknowledges can be based on updating and improving the permittees' current basin 

20 strategies and plans. O'Brien Testimony. Specifically, when filing with Ecology a scope of 

21 work and schedule, the pennittee may propose an altcmative plml for the couelation of the 
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1 hydrologic metrics with the B-IBI Scores. Phase I Pennit, Condition S5.C.5.c.ii(4), Ecology 

2 must consider options presented by the pe1111ittees including enha11ced water basin plalTIling 

3 efforts now employed by the pClmittees. The scope of work for each pennittee will be reviewed 

4 by Ecology on a case by case basis, and the Board should not in iliis appeal define or limit 

5 Ecology's discretion and professional judgment in reviewing and responding to anyaltemative 

6 process and strategies for watershed-scale stormwater plalTIling that the permittees may submit to 

7 Ecology, 

8 [62] 

9 The Pennit requirement to use the calibrated continuous runoff model is comprehensive 

10 ruld captures the intent of the Boru'd's 2007 Order to incorporate watershed plruming as a tool for 

11 stonnwater mrulagement. While the Phase I Appellants offer good arguinents regarding ilie cost 

12 of the calibrated modeling effort and the advantages of using existing, alternative management 

13 tools such as ECY08 and current watershed plans, the scope and level of detail of the those pla11s 

14 ru'e not adequate to address all the water quality parameters iliat Ecology has determined 

15 necessary to protect water quality. The scope of the watershed planning and the scope of the 

16 calibrated model ru'e within the special expertise of Ecology. 

17 3. The time deadlines for developing the watershed plan (phase I Issue No.8 and 

18 

19 

20 

21 

No.9) 

[63] 

The Appellants argue that the schedule in the Phase I Permit to submit the scope ofworlc 

by April 1,2014, ruld the tinal watershed pla11 by October 1, 2016, is not reasonable. Ojala 
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1 testimony; Kerwin testimony. Mr. Ojala detailed the process required to complete the 

2 requirements for the final basin plan, and in particular to deVelop the calibrated model. Id. To 

3 develop a sufficient calibrated model, the COlmties assert they must collect a minimum of two 

4 years of data. Before data can be collected across jurisdictional boundaries, it is expected an 

5 inter-local agreement must be approvcd by the local jurisdictions. After the data is collected, the 

6 model must be calibrated to reflect the cunent biological conditions. Full build-out ofthe 

7 watershed will need to be estimated, consideling the flows and the B-IBI scores. Because it is 

8 understood that the model will predict that water quality standards will not be met in the future, 

9 significant time will be needed to identify the BMPs, as well as sites in the watershed where 

10 these BMPs are feasible and will address the stonnwater control and treatment in the future. The 

11 repOlt must be written and available for public review. Based on a schedule projected by the 

12 permittees, and the required modeling, the Counties assert that the watershed-scale basin plan 

13 could not be finalized for likely one year beyond the current deadline of October 1, 2016. 111is 

14 schedule also assumes the CUlTent ongoing data collection is under a scope of work that Ecology 

15 will approve within its 90-day period in 2014; otherwise, the permittees would not commence 

16 collecting the data Ul1til after Ecology approves the scope of work between Aplill and June 20, 

17 2014. Id. This is the earliest date that Ecology will approve the scope of work. 

18 [64] 

19 While the Board agrees that the timelines and deadlines for the watershed-scale 

20 stonnwater planning are aggressive, we conclude that the answer to this issue rests on the 

21 manner in which Ecology implements the Pennit and an iterative process with the permittees, not 
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1 with the Board requiring further modifications of the Permit. Ecology has acknowledged that if 

2 a permittee files a scope of work that requires the schedule to go beyond the deadlines set forth 

3 in the Permit, Ecology will work with the permittee to modify the scope of work if possible, and 

4 as necessary revise the deadlines through the issuance of a modified permit. Moore Testimony. 

5 If there was a dispute about approval of a scope of work and schedule, Ecology would engage in 

6 an iterative process with the permittee to resolve the dispute. Id. The Board finds that this is a 

7 reasonable and sound approach to address what the Board finds is a real and practical concern of 

8 the pennittees. The Board expects that the parties will move forward in good faith and due 

9 diligence. However, the Board declines to make findings that could limit Ecology's discretion 

10 and professional judgment as the agency reviews and responds to a permittee's submittal of any 

11 alternative schedule for development and completion of a watershed-scale stonnwater plan. 

12· . Further, the Board declines King County's request to require Ecology to include a dispute 

13 resolution mechanism in the Pennit. The Board is confident that the cun'ent fi-amework for 

14 review and approval of the watershed plans will allow the pennittees and Ecology to resolve any 

15 disagreements that may mise. 

16 4. The selection of the watershed (Phase I Issue No. 10) 

17 [65] 

18 As stated above, Ecology selected a watershed for each of the Phase I pennittees based 

19 on the following four ctitetia: 

20 1. The drainage area is at least ten square miles; 
2. It is wholly or partially in the pennittees' MS4 service area and discharges to 

21 a stream; 
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1 3. The stream system has been impacted by development but retains smne 
anadromous fish resources; 

2 4. It is targeted to accept significant popUlation growth and associated 
development, and is partially or fully within an urban growth area (UGA) . 

3 under ch. 36.70A RCW, or potential futnre expansion of the UGA: 

4 [66] 

S The pennittees may propose an alternative watershed for Ecology's approval. Phase I 

6 Pernlit Condition SS.C.S.c.i. Snohomish County has already petitioned Ecology to approve 

7 Little Bear Creek an alternative watershed, which Ecology approved. However, as discussed 

8 above, the County objects to Ecology's requirement that Snohomish County include all other 

9 jurisdictions within the watershed in the scope of work for the final watershed plan. King 

10 County indicated in closing argument that it was also finalizing an agreement with Ecology for 

11 an alternative watershed selection. In light of these facts, the Board will not address the issues 

12 and arguments of Snohomish and King County regarding the limited issue of the whether 

13 Ecology improperly designated basins in those counties. 

14 [67] 

IS Ecology selected the Clover Creek Basin for Pierce County to develop its watershed plan 

16 under the Pennit. Pierce County challenges this decision, arguing that this basin is not 

17 appropl~ate for several reasons. First, Pierce County argues that it does not meet Ecology's 

18 criteria because the Clover Creek basin will likely not see significant population growth and 

19 development. Milne Testimony. The basin has already seen ISO years of human activity, 

20 including straightening of channels, extensive culveli installation, and land development 

. 21 activities that have left extensive impervious land surfaces that will be cost prohibitive to retrofit. 
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lId.; Wrye Testimony. The Creek is itself in poor condition, with some of the lowest B-IBI and 

2 water quality index scores in the County. Id. Because of the significant impact from 

3 development, the full restoration of this creek is unlikely. Id. Upon hearing the testimony, 

4 Ecology recognized Pierce County's concems and objections, and Ecology testified that it also 

5 was not necessarily convinced that Clover Creek is an appropriate watershed because of the poor 

6 status ofthe salmon resources. O'Brien Testimony. Ecology did not conduct any analysis of 

7 Pierce County's existing basin plan before selecting Clover Creek basin. Id . 

. 8 [68] 

9 However, Ecology did not intend the watershed planning to include such a large area as 

10 the entire Clover Creek basin, which COVet·s approximately 149 square miles. Ecology stated that 

II it was difficult to find a basin in Pierce County that meets the criteria. Clarks Creek is a possible 

12 watershed, but there is ffil ongoing TMDL process with EPA that may complicate or be in 

13 conflict with the Permit's watershed-scale stonnwater requirements. O'Brien Testimony. 

14 Ecology testified that it expected to discuss alternative basins with Pierce County, including a 

15 subset of Clover Creek, such as the NOlih Fork which has healthier salmon populations. Id. 

16 Ecology would also consider Clarks Creek if Pierce County wished to submit a proposal and all 

17 the parties could meet and agree to a coordinated approach to theirrespective studies ofthe 

18 basin. Id. 

19 [69] 

20 Based upon the evidence submitted, the Bomd finds that the selection of Clover Creek 

21 basin for a watershed-scale stormwater plan requires additional review and ffimlysis, including 
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1 the consideration of other potential basins or subbasins. The Permit terms state that a proposal 

2 for an alternative basin must be submitted to Ecology by October 31, 2013. Therefore to 

3 consider any alternative basin, the Perrnitmust be modified to grant Pierce COIDltyadditional 

4 time to submit a proposal for an alternative basin. 

5 [70] 

6 Although using the entire Clover Creek basin for a watershed study and analysis may not 

7 be practical, the Board concludes that the process available to Pierce County to petition for an 

8 alternate basin or subbasin, and for Ecology to conduct further review of the Clover Creek basin 

9 as the designated watershed, is a reasonable and a valid approach to initiating stonnwater 

10 management on a watershed scale. Again, we leave itto the iterative process envisioned by the 

11 Permit for Ecology and the pennittee(s) to implement these requirements. It is within the 

12 pmview of Ecology under the tenns of the Pennit to consider the proposals for a new basin, and 

13 the Board will not step into that role by determining the proper basin. It remains incumbent on 

14 Pierce Connty to submit watershed planning aIternatives, including sub-basins of Clover Creek, 

15 to Ecology for consideration. The Board's findings and conclusions do not preclude Ecology 

16 from resolving the issues presented with Clover Creek basin through the approval of the scope of 

17 work that may be submitted by Pierce County. 

18 C. Appellants' Challenges to the Opportnnity for Meaningfnl Review (Phase I Issues 17 
h. and c.; Phase IHssues 16.) 

19 

20 

21 

[71] 

TIle Appellants raised two primary issues regarding their ability to have a meaningful 
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1 opportunity to comment on the 2013 Pernlits. First, Appellants argued that they were not 

2 allowed sufficient time to reasonably review the draft 2013 Permit and draft 2012 Manual, 

3 which were issued for public comment at the same time. Phase I Issue No. 17. B.; Phase II 

4 Issue No. 16. In addition, this review period coincided wiih the Appellants' preparation oftheir 

5 respective reports required lmder the 2007 Permits, limiting ability to review the drafts. Barner 

6 Testimony. Ecology disagrees that there was insufficient time for meaningful review. 

7 Specifically, Ecology did not limit the review to thelegally required 30 days, and rather offered 

8 a 90-day review and comment peliod, fl:om October 16, 2011, to Febmary 3, 2012. Ecology 

9 also argues that there is no basis for the pennittees' position because the pennittees participated 

lOin the development of the Permit and Manual. Beginning in 2009, Ecology .created the LID 

11 Committees which provided permittees an opportunity to provide input and advise Ecology on 

12 the performance standards of the 2013 Pennits, such as LID BMPs and watershed-scale 

13 plmming rcquirements. See Manual at ES-ii; Moore Testimony. A preliminary draft permit 

14 was issued in May 2011 that also allowed the pennittees to address areas of conce111 and prepare 

15 comments regarding these elements of the Pennit. In addition, during the COlmnent period, 

16 Ecology provided additional assistance by scheduling several meetings and hearings to allow 

17 the pennittees to discuss and ask questions regarding the draft Pennit and draft Manual. 

18 O'Brien Testimony. 

19 [72] 

20 The Bom'd recognizes that the permittees had to cOlmnit a siguificant amount oftime and 

21 resources of their staff to review the draft Pennits and Manual. However, the PC1111ittees also had 
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1 several opportunities, both before the issuance of the draft Permit and after it was formally sent 

2 out for comment; to analyze the Permit and the Manual and mal<e necessary comments. 

3 [73] 

4 Undoubtedly, the draft Permits were revised from the preliminary draft based on 

5 comments. However, this is the normal and expected process, and to further assist the 

6 permittees, Ecology issued the Draft pennits with ''red-lines'' to clearly show where changes 

7 were made fi'om the preliminary drafts. Moore T.estimony; O'Brien Testimony. 

8 [74] 

9 The Board concludes that the Ecology's process was not only in compliance with the 

10 requirements for public notice, but it took into consideration the complexity of the 2013 Pennit 

11 and the 2013 Manual through involvement of the regulated community in the development of 

12 those documents plior to issuance of the draft Pennit and Manual, and through engagement of 

13 the regulated cOlmnunity in other hearings and workshops. The Board further concludes that the 

14 Appellants had a reasonable and meaningful opportunity to review and COlmnent on the draft 

15 Permits, notwithstanding the number and length of other related guidance documents that had to 

16 be reviewed at or near the same comment period for the Permits, and the pennittees other 

17 reporting obligations. TIle appeal and de novo review by the Board, approximately two years 

18 after the draft Pennits were issued, has also cured any prejudice to the pcnnittees resulting from 

19 the pennittees lack of 0ppOliunity to fully comment on the elements and conditions of the ch'aft 

20 Pelwits. The Board sees no basis to reverse or remand thePel1nits for these reasons. 

21 
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1 [75] 

2 As a second and independent challenge, Appellants argue there was not an opportunity 

3 for meaningful review of the Permits because several of the Guidance Documents referenced 

4 and incorporated into the Permits and the Manual were under revision and otherwise not 

5 available for review during the formal comment period of the Pennit. Phase I Issue No. 17.c.; 

6 Phase II Issue No. 16. The Pennit was therefore incomplete and the tenns and conditions could 

7 not be reasonably reviewed, according to this argument. As described above, these documents 

8 include: the LID Guidelines for Code/Ordinance Rcview; the Low Impact Development 

9 Technical Guidance Manual for Puget Sound; the Rain Garden Handbook for Homeowners; and 

10 the Western Washington Hydrologic Model (WWHM).28 Batner Testimony. 

11 [76] 

12 This issue was raised in Appellants' Motion for Summary Judgment on Phase I Issue 

13 No. 23.29 Ecology acknowledged that, at a minimum, the permittees are not requircd to follow 

14 

15 

16 

17 

18 

19 

20 

21 

28 Appellants' testimony specifically identified the relevant guidance documents as: Integrating LID into Local 
Codes; a Guidebookfor Local Governments; Rain Garden Handbook/or Western Washington as revised in 2012, 
published in 2013; Western Washington Hydrology Model; LID Technical Guidancefor FLiget Sound as revised in 
2012; and, the LID Operation and Maintenance. See 2012 Manual. 
29Phase I Issue No. 23 states: 

Whether provisions contained in (i) Special Condition SS.C.S.a ofthe Pennit, (ii) Special Condition SS.C.7 
of the Permit, (iii) Special Condition SS.C.9 of the Permit, (iv) Special Condition S7 of the Permit, (v) 
Special Condition SS.B.l.b of the Pennit, (vi) Section 2 of Appendix I to the Pennit, (vii) Section 4 of 
Appendix I to the Permit, (viii) the Executive Summary oftlle Manual, (ix) Volume I, Chapter 2 of the 
Manual, (x) Volume I, Glossary of the Manual, (xi) Volume II, Chapter 3 of the Manual, (xii) Voluine III, 
Chapter 2 of the Manual, (xiii) Volume III, Chapter 3 of the Mauual, (xiv) Volume III, Appendix III-B of the 
Manual, (xv) Volume III, Appendix III-C of the Manual, (xvi) Volume IV, Chapter 2 of the Manual, (xvii) 
Volume IV, Appendix IV-D ofthe Manual, (xvii) Volume V, Chapter 3 ofthe Manual, (xix) Volume V, 
Chapter 4 of the Manual, (xx) Volume V, Chapter S of the Manual, and/or (xxi) Volume V, Chapter 7 of the 
Manual, are unlawful, unjust, unreasonable, impracticable, vague, ambiguous andlor beyond the authority of 
Ecology to impose for one or more afthe following reasons: 
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1 any of the guidance docnments that were nnavailable and not subject to the minimum 30 day 

2 review peliod. Id. The Board issued an Order on Summary Judgment regarding the 

3 applicability of the Guidance Documents that were incorporated by reference into the 2013 

4 Phase I Permit and the 2012 Manual but were not completed and available for review and 

5 comment for the requisite 30-day comment peliod. See Pierce County v. Ecology, PCHB No. 

6 12-093cand 12-097cOrderonSummaryJudgment, Phase I Issues No. 11, 14, 15, 16, 22 and 

7 23 (2013). The Board remanded the Phase I Permit to Ecology to take the following specific 

8 action: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

a. 

b. 

c. 

d. 

e. 

f. 

1. To clearly specify the version or edition of the Rain Garden Handbook, 
and the LID Manual that are incorporated by reference into and made a 
part of the Phase I Pennit, consistent with his opinion. Any such pennit 
modification may allow the permittees the option to use future or updated 
versions or editions of these documents, even though they are not 
incorporated by reference into the Permit; 

2. To provide the requisite 30-day public notice and comment period on 
those portions of the SWMMWW that did not receive adequate notice and 
comment, and to accmately reference and incorporate appropliate 

Said provisions incorporate by reference and/or instruct the reader to consult or comply with 
outdated and/or inapplicable life/safety codes in contravention of the State Building Code Act, 
chapter 19.27 RCW, andlorits implementing regulations; 
Said provisions incorporate by reference andlor instmct the reader to consult or comply with 
documents that were not made available for adequate public review and comment; 
Said provisions-incorporate by reference and/odnstmct: the reader to consult or comply with 
documents that do not exist, or that did not exist as of the date 011 which the pennit was issued; 
Said provisions incorporate by reference and/or instruct the reader to consult or comply with 
documents that exist in multiple versions without consistently specifying which version of said 
document must be used; 
Said provisions purport to incorporate by reference and/or instruct the reader to consult or comply 
with ~future, revised versions of documents that may potentially become available at some point in 
the future; and! or 
Said provisions state or imply that Ecology will or intends to make future changes, revisions and/or 
technical updates to portions of the Manual or to documents incorporated into or referenced 'by the 
Manual without following public notice and comment or other required procedures. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

maintenance requirements for bioretention facilities and penneable 
pavement, as included in the 2012 SWMMWW. 

[77] 

Ecology agrees that the Board's Order is applicable to the Phase II pelmittees. Moore 

Testimony. These Guidance Documents and the current requirements in the Permits to use and 

comply with these doclUnents are not mandatory conditions of the Permits until the Permits are 

amended and a 30-day comment period is provided with all applicable guidance documents that 

are completed and available for review. 

D. Stipulated Dismissal ofIssues (Phase I Issues 1 and 12) 

[78] . 

The Parties stipulated to the dismissal of Phase IIssues.No. I and No. 12. The 

stipulations requested the Board to remand the Phase I Pennit to allow Ecology to make 

necessary modifications. Having considered the motions and concurring with the bases for 

modification of the Permit, the Board issued an Order on September 30, 2013, dismissing these 

issues and holding that the Board will remand the Permit to Ecology consistent with the 

stipulation of the parties when the Board issues its Final Order. Pursuant to this previous order, 

the Board now finds and concludes that the Permit shall be remanded to Ecology to take the' 

following action: 

In resolving Issue No.1, Ecology will modify Special Condition S5.C.l.b.iv of the 2013 

Phase I Permit to read as follows: 

iv. Control through interagency agreements among co-applicants, the contribution of 
pollutants from one portion ofthe MS4 to another portion of the MS4. 
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1 

2 

3 

4 

In resolving Issue No. 12,30 Ecology will modify Special Condition S.5.C.8.c.i.(1) to read 

as follows: 

(1) Each Pelmittee shall implement an ongoing field screening program of, on 
average, 12% of the Permittee's Imown conveyance systems each calendar year. 

5 Further, the following definition will be added to the "Definitions and Acronyms" section 

6 ofthe 2013 Phase I Permit: 

7 "Conveyance system" means that p0l1ion of the municipal separate storm sewer 
system designed or used for conveying stonnwater. 

8 

9 

10 

11 

12 

13 

14 

19 

20 

21 

IV. 

ORDER 

The 2013 Phase I and Phase II Permits are affirmed except as follows. 

The Board remands the Permits to Ecology to be modified and re-issued consistent with 

this Order; specifically: 

1. The Board directs Ecology to modify the Permits and, to the extent Ecology deems it 

necessary, amend the 2012 Stonnwater Management Manual for Westem Washington as 

Limit the application ofpenneable pavement to those roadways that receive very 
low-traffic volumes and areas of very low truck traffic; 

30 The parties have agreed that Ecology will initiate these modifications within 30 days of expiration of all appeals, 
including any appellate review, ofthe 2013 Phase I Pemnt. 

31 The Appellants appealed the Phase I and Phase II Pemnts and not any of the Guidance Documents including the 
2012 'Manual. However, the Permits incotporate and require the permittees to adhere to the Guidance Documents. 
Therefore, to modify the Permit in compliance with this Order, Ecology may need to also I110dify the Guidance 
Documents and specifically the 2012 Manual. See Phase I Pennit Conditions S3.C. and S5.C.; Appendices 1 through 
12; Phase II Permit Conditions S3.A, S5; Appendices 1 through 9. 

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 
PCHB No. 12-093c 
PCHB No. 12-097c 

90 



1 b. Delete the second sentence of the infeasibility criterion addressing road sanding for 
snow and ice in the 2012 Manual, Vol. Vat 5-19 (or amend the Pennits to achieve 

2 the same); 

3 c. Clatify the process a local jurisdiction is to follow to designate a geographic area as 
infeasible for permeable pavement and identify the data required to SUppOlt such a 

4 determination. 

5 2. The Board directs Ecology to amend the Phase I Pennit and Phase II Pennit as 

6 necessary to address cross-jnrisdictional coordination and insure that the scope of work for the 

7 designated watershed plan includes the full patticipation of both Phase I atId Phase II pennittees, 

8 and to the extent possible other entities and govermnental jnrisdictions which Ecology issues 

9 stonnwater permits within the designated watershed. 

10 3. The Boat'd directs Ecology to republish for COlmnent the Phase I and Phase II Permits 

II as amended by this Order, and with the incorporation of all such Guidance documents that have 

12 now been finalized anci available for review and comment. 

13 4. Based on the stipulation of the patties, the Board directs Ecology to make the 

14 following amendments: 

15 a. Ecology will modify Special Condition S5.C.l.b.iv of the 2013 Phase I Permit to 

16 

17 

18 

19 

20 

21 

read as follows: 

vi. Control tlu'ough interagency agreements among co-applicants, the 
contribution of pollutants fi-om one pOltion of the MS4 to another pOltion of 
the MS4. 

b. Ecology will modify Special Condition S.5.C.8.c.i.(l) to read as follows: 

(l) Each Permittee shall implement an ongoing field screening program of, 
on average, 12% of the Permittee's lmown conveyance systems each 
calendar year. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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c. Ecology will insert the following definition to the "Definitions and Acronyms" 
section ofthe 2013 Phase I Permit: 

"Coi1Veyance system" means that portion of the municipal separate storm 
sewer system designed or used for conveying stonnwater 

f) sir 
SO ORDERED this _0'_\ _ day of March, 2014. 

POLLUTION CONTROL HEARINGS BOARD 

TOM MCDONALD, Presiding, PCHB No. 12-093c 

JOAN M. MARCHIORO, Presiding, PCHB No. 12-097c 

k!a -frl ~_ b. VlIL£. 
KATHLEEN D. MIX, Member 7 
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