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POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

PUGET SOUNDKEEPER ALLIANCE;
. PEOPLE FOR PUGET SOUND; PIERCE

COUNTY PUBLIC WORKS AND -

- UTILITIES DEPARTMENT; CITY OF :

'TACOMA; PORT OF SEATTLE; PCHB NOS. 07-021, 07-026, 07-027
SNOHOMISH COUNTY; CLARK - 07-028, 07-029, 0-030,
COUNTY; PACIFICORP; and PUGET - 07-037
SOUND ENERGY, ,

ORDER ON DISPOSITIVE MOTIONS
- Appellants, (PHASE I MUNICIPAL - '
'STORMWATER PERMIT)
V.
STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,
Respondent,

CITY OF SEATTLE; KING COUNTY;
PORT OF TACOMA; PACIFICORP;
PUGET SOUND ENERGY; STATE OF
WASHINGTON, DEPARTMENT OF
TRANSPORTATION,

Intervenors.

On January 16, 2008, the following partiés filed motions for summary judgment on some
of the Municipal Stormwater General Permit Phase I issues: Port of Tacoma (Issues E.1 and
E.2), Port of Seattle and Port of Tacoma (issues E.3 and E.7), and PSA (issues F.1, F.2, F.5,

F.6),! On February 4, 2008, the following parties filed responses to the motions for summary

1 PSA also moved for summary judgment on an additional issue it wanted to add to the pre-hearing order. The

-| request to add the additional issue was denied.
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judgment on the Phase I (remaining issues): Ecology, City of Seattle, Phase I Permittees, and the
Coalition, on issues F.1, F.2 F.5, and F.6, and Ecology, on issues E.1, E.2, E.3 and E.7. Also
filed on the same day was a reply by PSA on the Phase [ remaining issues (F.1, F.2, F.5 and F.6)

and by the Port of Seattle and Tacoma on the issues E.1, E.2, E.3 and E.7.

The Board considering these motions was comprised of Kathleen D. Mix, Chair, William -
H. Lynch, and Andrea McNamara Doyle. Administrative Appeals Judge, Kay M. Brown

presided for the Board.
The following documents were received and considered in rulingv on this motion:

1. Port of Tacoma’s Motion for Partial Summary Judgment on Issues: Port’s Special
Conditions S3.A, S6.E.4, S6.E, S6.E6, S6.E.7 and S6.C with Exhibits 1-5,
Declaration of Y. Cindy Lin, Ph.D. in Support of Phase I Permittee Motion for
Summary Judgment;

2. _Port of Seattle and Port of Tacoma’s Motion for Partial Summary Judgment on Issue
E7; o ’ ‘ '

3. Port of Seattle and Port of Tacoma’s Motion for Partial Summary Judgment on Issue
E3, Declaration of Tanya Barnett in Support of Port of Seattle and Port of Tacoma’s
Motion for Partial Summary Judgment on Issue E3 with Exhibits 1-5;

4. Puget Soundkeeper Alliance’s First Motion for Partial Summary Judgment (Issues
F.1,F.2, F.5,F.6 and Proposed F.12), Exhibits A-AD in Support of Puget _
Soundkeeper Alliance’s First Motion for Partial Summary Judgment (Issues F.1, F.2,
F.5, F.6 and Proposed F.12);Declaration of Jan Hasselman in Support of Puget
Soundkeeper Alliance’s First Motion for Partial Summary Judgment (Issues F.1, F.2,
F.5, F.6 and Proposed F.12) with Exhibits 1-66;

5. Phase II Coalition of Governmental Entities’ Amicus Brief in Response to PSA’s
First Motion for Summary Judgment on Issue F1 (Low Impact Development for the
Phase 1 Permit), Declaration of Lori A. Terry in Support of Phase II Coalition’s
Amicus in Response to PSA’s First Motion for Summary Judgment on Issue F1 (Low .
Impact Development) with Exhibits A-I;

PHASE I MUNICIPAL STORMWATER PERMIT 2
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6.

10.

11.

12.

Department of Ecology’s Response to Puget Soundkeeper Alliance’s First Motion for
Partial Summary Judgment (Issues F.1, F.2, F.5, F.6 and Proposed F.12)(Phase 1),
Declaration of Thomas J. Young in Support of Ecology’s Response to Puget .
Soundkeeper Alliance’s First Motion for Partial Summary Judgment (Phase I) with
Exhibits 1-7;

Respondent Department of Ecology’s Response in Opposition to Port of Seattle and
Port of Tacoma’s Motion for Partial Summary Judgment on Issues E7 and E3 and
Port of Tacoma’s Motion for Partial Summary Judgment on Issues E1 and E2 (Phase
I), Declaration of Ronald L. Lavigne in Support of Respondent Department of
Ecology’s Response in Opposition to Port of Seattle and Port of Tacoma’s Motion for
Partial Summary Judgment on Issues E7 and E3 and Port of Tacoma’s Motion for
Partial Summary Judgment on Issues E1 and E2 (Phase I) with Exhibit A, Declaration
of Bill Moore in Support of Respondent Department of Ecology’s Response in
Opposition to Port of Seattle and Port of Tacoma’s Motion for Partial Summary
Judgment on Issues E7 and E3 and Port of Tacoma’s Motion for Partial Summary
Judgment on Issues E1 and E2 (Phase I) with Exhibit A;

Phase I Permittees’ Response in Opposition to Puget Soundkeeper Alliance’s First
Motion for Partial Summary Judgment (Issues F.1, F.2, F.5 and F.6), Declaration of
Tad H. Shimazu with Exhibits 1-9, Declaration of Danny D. Wrye, Declaration of
Paul S. Fendt, P.E., in Opposition to Puget Soundkeeper’s Alliance Motion for Partial
Summary Judgment (Issues F.1, F.2, F.5, F.6)(Phase 1); .

Intervenor City of Seattle’s Response to Puget Soundkeeper Alliance’s First Motion
for Partial Summary Judgment (Issues F.1, F.2, F.5, F.6 and Proposed F.12)(Phase I);

Port of Seattle’s Reply Brief in Support of Motion for Partial Summary Judgment on -
Issues E7 and E3 and Reply to Port of Tacoma’s Motion for Partial Summary
Judgment on Issue E2, Supplemental Declaration of Tanya Barnett in Support of Port
of Seattle and Port of Tacoma’s Mot1on for Partial Summary Judgment on Issues E7
and E3 with Exhibit 1;

Port of Tacoma’s Reply Brief in Support of Partial Summary Judginent on Issues:
Port’s Special Conditions S3.A, S6.E.4, S6.E6, S6.E.7, and S6.C; and,

Puget Soundkeeper Alliance’s Reply in Support of First Motion for Partial Summary
Judgment (Issues F.1, F.2, F.5, F.6 and Proposed F.12)(Phase II), Declaration of Jan

"Hasselman in Support of First Motion for Partial Summary Judgment (Issues F.1, F.2,

F.5, F.6 and Proposed F.12)(Phase IT) with Exhibits 67-70.
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ORDER ON DISPOSITIVE MOTIONS
PCHB No. 07-021 et.seq.




10

11

12

13

14

15

16

- 17

18

19

20

21

Based on the record and evidence before the Bbard on the motions for partial summary

judgment, the Board enters the following decision.
| L
PROCEDURAL BACKGROUND AND DECISION SUMMARY

On January 17, 2007, the Department of Ecology (Ecology) issued National Pollutant
Discharge Elimination System (NPDES) and State Waste Discharge General Permit (State Waste
Permit) for discharg¢ from Lar'ge and Medium Munici_pal Separate Storm Sewer Systems (Phase
I Perfnit)». The effective date of the Phase I permit is February 16, 2007.

Appeals were field by Puget Soundkeeper Alliance and People for Puget Sound (PSA)
(PCHB No. 07-021), Pierce County Public Works and Utilities Départment (PCHB No. 07-026),
City of Tacoma (PCHB No. 07-027); Port of Seaﬁle (PCHB No. 07—028), Snohomish County
(PCHB No. 07-029), Clark County (PCHB No. 07—0‘3 0), and Pad/i/ﬁCorp and Puget Sound
Energy (PCHB No. 07-037) .challeng,ing various provisions of the permit. The Board granted

leave to intervene to King County, the City of Seattle, and the Port of Tacoma, PacifiCorp and

Puget Sound Energy, and The Washington State Department of Transportation (WSDOT); and

all of the Phase I Appéals weré consolidated for hearing purposes.

The Board conducted pre-hearing conferences and entlered a pre-h_earing order setting
fortH 36 issues for the Phase I Appeal. Eight of the Phase I issues are the subject of the motions
at issue here.

The Phase I issues that are the subject of motions are:

PHASE I MUNICIPAL STORMWATER PERMIT , 4
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E.1  Whether Special Conditions S3.A., S6.E.4, S6.E.5, S6.E6, and S6.E.7 are
unlawful, unreasonable, unjust, or invalid to the extent that they impose on Ports
requirements not imposed on other Secondary Permittees?

E.2  Whether Special Condition S6.C is unlawful, unreasonable, unjust, or invalid
because it imposes requirements that unreasonably conflict with Secondary
Permittees’ other legal obligations, and/or fails to recognize limitations on the
legal authority of Secondary Permittees?

E.3  Whether the minimum performance measures in Special Condition S6.E.3 that
require that Ports “ensure” compliance with illicit discharge policies and that non-
stormwater discharges comply with requirements of a SWPPP reviewed by the .
Port, are unlawful, unreasonable, unjust, or invalid?

E.7  Whether Special Condition S9.D is unlawful, unreasonable, unjust, or invalid
because it requires Permittees to make “all records related to this permit and the
Permittee’s SWMP?”, including those that may be privileged or otherwise exempt
from disclosure, available for public inspection?

F.1 (b) Does the permit fail to require maximum onsite dispersion and infiltration of
stormwater, through the use of “low impact development” techniques, basin
planning, and other appropriate technologies, and if so, does that failure
unlawfully allow permittees to discharge pollutants that have not been treated
with all known available and reasonable methods of treatment (“AKART”),
and/or fail to reduce the discharge of pollutants to the maximum extent
practicable (“MEP”)? 2

F.2 (a). Does the absence of any standard and/or technology requirements for reducing
stormwater discharges from existing development and existing stormwater
systems unlawfully cause or contribute to violations of water quality standards?

F.2 (b) Does the absence of any standard and/or technology requirements for reducing
stormwater discharges from existing development and existing stormwater
systems unlawfully allow permittees to discharge pollutants that have not been
treated with AKART, and/or fail to reduce the discharge of pollutants to MEP?

F.5 (a) Does the permit unlawfully provide for compliance with permit terms on a
schedule that is indefinite and unenforceable, not as expeditious as possible,
and/or in excess of statutory deadlines? - :

F.5(b) Does the permit unlawfully allow a permittee to create and implement permit
requirements without Ecology’s oversight or involvement?

. F.6 Does the permit unlawfully provide for modification of permit terms without
adherence to permit modification procedures?

2 PSA clarified in its reply brief that it was not moving-for summary judgment on F.1(a).

PHASE I MUNICIPAL STORMWATER PERMIT 5
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‘The Board denies summary judgment to the Ports and grants summary judgment to |
Ecology on issues E.1, E.2, E.3 and E.7. With respect to issue F.1(b), the Board concludes that
Ecology does have the authority to require low impact development techniques, if, as a factual -
matter, they constitute AKART. The determination of whether low impact development
techniques should have been required is a factual question that should proceed to hearing. On
issues F.2 (a) and'\(b) the Board'concludes that the permit does coﬁtain standards, but that the
issue is whether the standards are adequate. This is a factual matter that should proceed to
hee;ring. The Board also éoncludes that issue F.5 is a factual issue. On F.6, the Board concludes
thaf condition S5.C.5.b.1i is invalid as draﬁeci because it fails to require that the use of a
substitute manual go through the perinit modification process. The Board grants ;ummary
judgment to PSA on this issue, and directs Ecology to replaceb condition S5 .C.S.b.ii' with the
language set out iﬁ this order. \

IL

FACTS

A. Background Facts for Ports’ Issues (Legal Issues E.1, E.2, E.3,~gnd E.7)

The Phase I Permit was issued to regulate discharges from large and medium sized
municipal separate storm sewer systems (MS4s). The-Permit establishes three catégories of
perrnittee‘s (“Permittee,” “Co-Permittee,” and “Secondary Permittee”), based generally on the
geo graphic area covered and the nature of the entity that owns or éperates the municipal system.

Condition S1. Permittees include the Cities of Tacoma and Seattle, and the counties of Clark,

PHASE I MUNICIPAL STORMWATER PERMIT . ) 6
ORDER ON DISPOSITIVE MOTIONS : ' :
PCHB No. 07-021 et.seq.




10

11

12

13

14

15

16

17

18

19

20

21

King, Pierce, and Snohomish. Condition S1.B. 3 Secondary permittees under the permit include
operators of municipal separate storm sewers that meet the requirements for MS4s, but which are
not owned or operated by cities, towns, or cdunties. Secondary Permittees include the Port of
Seattle (excluding Seattle-Tacoma International Airport) and the Port of Tacoma; as well as
certain active drainage, diking, and flood control districts, and other owners énd operators of
MS4s, that are located within the jurisdiction of a Permittee. Condition S1.D. Although some
conditions of the Phase I Permit apply to both Penniﬁees and Secondary Permittees, others were
written specifically for one of the two categories. Hasselman Decli, Ex Ip.1, ,2 Ex. 26, p.1, 20-
22, (Condition S1); Barnett Decl., Ex. 1.

Likewise, some permit conditions differentiate between two sub- groups of Secondary
Permittees. For exémple, the permit requires the Ports of Seattle and Tacoma to comply with a
number of requirements that do not‘ apply to the other Secondary Permittees, including: (1)
éompliance with rmmmum technical requirements .for new and re-development; (2)
establishment of an operatién and mai;itenance (O&M) program for all stormwater treatment and
flow control facilities and catch basins; and (3) preparation of Stormwater Pollution Prevention

Plans (SWPPPs) for all developed areas not already covered by a stormwatef permit.

Specifically, Phase I Permit Conditions S3.A, S6.E.4, S6.E.5, S6.E.6 and S6.E.7 apply only to

the Ports, and the Port of Tacoma objects to this differential treatment within the category of

Secondary Permittees. See Hasselman Decl., Ex.1 (Condition S6E - addressing SWMPs for the

3 Although not relevant to this motion, King County is also covered as a “Co-Permittee” with the City of Seattle for
discharges from outfalls King County owns or operates within the City of Seattle. Condition SI.C.

ORDER ON DISPOSITIVE MOTIONS
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Ports). Ecology’s rationale for treating the Ports differently than other Secondary Permittees is

explained in the Fact Sheet for the Phase I Permit. It states:

Ecology has determined that special consideration is needed for the Ports of
Seattle and Tacoma, distinguishing them from the broader group of Secondary
Permittees such as diking and drainage districts and public universities. These
ports are both located on urban bays with documented water quality and sediment
contamination problems that may be linked to stormwater discharges. The
infrastructure in both Seattle and Tacoma is fairly old and the MS4s are heavily
interconnected between each port and the respective city. Also, both ports lease

- properties to tenants, of whom many, but not all, are required to have coverage
under the Industrial Stormwater General Permit. For these reasons, this permit
establishes SWMP components that are specific to these two entities. Lake Decl.,
Ex. 1 (Phase I Permit Draft Fact Sheet at 42). :

The Port of Tacoma also challenges Condition S6.C, which applies to all Secondary
Permittees incfuding the Ports. Condition $6.C requires Secondary Permittees to demonstrate
their legal authority to address discharges. It states:

To the éxtent allowable under state law and federal law, each Secondary Permittee shall be

able to demonstrate that it can operate pursuant to legal authority which authorizes or enables

the Secondary Permittee to control discharges to and from municipal separate storm sewers

owned or operated by the Secondary Permittee.

This legal authority may be a combination of statutes, ordmances permits, contracts, orders,
mteragency agreements, or similar instruments.

One required component of the Ports’ Stormwater Management Plans '(SWI\/IP), W].’ﬁCh is
challenged by both the Ports of Tacoma and Seattle, involves the provision for “illicit
discharges” contained in Condition S6.E.3. “Illicit discharge” is defined for all permittees to be
“any discharge to a municipal separate storm sewer that is not composed enti;ely of stormwater

except discharges pﬁrsuant to a NPDES permit (othér than the NPDES permit for discharges

PHASE I MUNICIPAL STORMWATER PERMIT : 8
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2

from the municipal separate storm sewer) and discharges resulting from fire fighting activities.’
Hasselman Decl., Ex. 1 (Deﬁniz‘ions and Acronyms).

Finally, the Ports object tb permit condition S9.D, which requires them to make all records
related to the permit, and the Permittee’s SWMP, available to the public. Hasselman Decl., Ex.
1, at 50.

B. Background facts for LID issues (Legal issue F.1.b)

The Permit defines low impact development (LID) to be:

stormwater management and land development strategy applied at the parcel and
subdivision scale that emphasizes conservation and use of on-site natural features
integrated with engineered, small-scale hydrologic controls to more closely mimic pre-
development hydrologic functions. :

Ha;selman Decl., Ex. 1, at 62. Edward O’Brien, Ecology’s technical expert, describes LID
techniques as including both watershed scale land use controls, such as retention of native
vegetation, impervious surface coverage limits, and site design requirerﬁents, as well as smaller
scale construction techniques such as permeable pavements, green roofs, rain gardens; and the
like. Young Decl., Ex. 2 at 133, 178.

The fact sheet accompanying the Permit offers this description and explanation of how
the permit addresses LID standards:

[Low impact development] is partially addressed through the application of “on-site

stormwater management BMP’s” as specified by Minimum- Requirement # 5 in the

western Washington manual. However, it should be more fully addressed through local

governments’ adoption of: 1) site development standards that are far less disruptive of the

natural hydrology (i.e. low impact development standards); and 2) comprehensive land
use plans that consider the cumulative hydrologic and pollutant impacts of potential land

PHASE I MUNICIPAL STORMWATER PERMIT ' 9
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development on the aquatic natural resources. This second action goes beyond the scope
of this NPDES permit:

Hasselman Decl., Ex 26, at 32;33.

: The Permit itself contains some specific provisions which either allow or to sbme extent
reqﬁire the use of LID techniques. See e.g. Condition S5.C.5.b.i (allowiﬁg local governments to
tailor certain requirements applicable to new dévelopment through the use of basin plans or other
s(imﬂar water quality and quantity planning effort); Condition S5.C.5.b.1ii (requiring SWMPs to
allow non-structural preventative aétions and source reduction approaches such as LID
techniques); Condition S5.C.6.a (s'tating. that permittees should consider other means to ‘address
impacts from existing development such as reduction or prevention of hydrologic changes
through the use of on-site (inﬁitration and dispersion) stormwater management BMPs and site
design techniques, rifiarian habitat acquisition, or restoration of forest cover and riparian buffers .
..); Appendix 1 § 4.5 (imposes, as éﬁﬁnimum requirement, on-site stormwater management
where feasible. This includes ﬁse of roof downspout controls and dispersion and soil quality
BMPs or their functional equivalent)d'.' Hasselman Dec.l, Ex. 1, at 9-13, Young Decl., Ex. 1, Vol.
1§25.5.

Ecology’s 2005 Stormwater Management Manual for Western Washington (Manual)’

includes an appendix chapter on LID techniques. The use of these techniques is voluntary;

* This same requirement is included in Ecology’s 2005 Stormwater Management Manual for Western Washington.
5 Parts of the Manual are included in document form in the record for this motion. See Hasselman Decl., Ex.2,
Young Decl., Ex.1, Terry Decl., Ex. I The entire Manual can be viewed on line at

http://www.ecy.wa.gov/biblio/0510031.itml.
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however Ecology allows credits for using them when calculating post-development flow rates

using the hydrologic model. Terry Decl., Ex. 1 (Vol. Ill, Appendix IlI-C).

C. Background facts for Existing Development issue (Legal issues F.2.a and b)

PSA challenges the validity of the Phase I permits’ provisions regarding existing
development on the grounds that they do not meet the AKART and MEP standards because they
do not contain an objective standard for reducing impacts from areas of existing development.
There are two provisions in the permit addressing existing development. The first, permit
condition S5.C.6.b.i. addresses structural stormwater controls. Hasselman Decl., Ex. 1, at 12. 1t
requires permittees to develop a structural retrofit program to address impacts not adequately
controlled by other aspects of the SWMP. Ecology describes this provision as a “capital
investment program in stormwater controls.” Young Decl., Ex 4 at 111-113. Ecology
acknowledges in the fact sheet that it “has not set a minimum expectation for the level o‘f éffoﬁ
for this requirement.” Hasselman Decl., Ex. 26, at 35. |

The secondkprovision in the permit addressing existing development is Condition S5.C.7.
Hasselman Decl., Ex. 1, at 13-14. This condition addresses source cqntrol approaéhes and
includes requirements that the peimitte_es inventory pollu;cant— g¢nerating land uses, develop an
audit/inspection program, and a ioro gressive enforcement policy. While the condition callé fora
program 'that “reduces” pollutants in runoff, it does not set an objective standard fof an amount

of reduction.
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D. ackggound facts for Compliance Issue (Legal i 1ssue E.5) _ .

PSA challenges the validity of several Phase I perrmt provisions on the grounds that they do
not require implementation of the permit within three years. PSA provides several examples of

permit conditions that allow implementation after three years. Some of these examples include

| Condition S$5.C.2.b.ii (requiring outfalls to be mapped no later than four years from the effective

date of the permit); andjtion S5.C.8.b.vi (requiring screening for illicit discharges in portion of
each jurisdictions to be cc;mp'leted within four years.); and Condition S.5.C.9.b.ii(3) (allowing
permittees up to four years to develop a schedule to inspect treatment and flow control facilities).
PSA also provides examples of conditions that impose duties that are tied to the expiration of the
permit.  Some examples of these conditions include Condition SG:A.?; (full development of the
SWMP no later than 180 days prior to the expiration of the permit); and S6.D.1. a.ii (Secondary
permittees shall label all inlets 180 days prior to expirétion of the permit). Has/selmén Decl., Ex.

lat7, 18 20, 21, 25, 27.

E. Background facts for Pérmit Modifications Issue (Issue F.6)

Permit Condition S5 sefs out thé requirements for Permittees’ SWMPs. Condition S5.C.5b
addresses the component of the SWMP aimed at controlling runoff from new development,
redevelopment and construction sites. It requires.permittees to enact ordinances regulating new
developments and redevelopments that dischafge_to the MS4 to the standards contained in
Appendix I to the permit, or an equivalent approved by Ecolo gy. See Hasselman Decl., Ex. 1 at.

9-10. Appendix I contains nine requirements, taken from the Manual, addressing flow control,

PHASE I MUNICIPAL STORMWATER PERMIT 12
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runoff treatment, source control, infiltration, and wetlands protection. Young Decl., Ex 1. App. 1

s 4.
1I1.

ANALYSIS

~A. Summary Judgment

Summary judgrnent_ is a procedure available to avdid unnecessary trials on formal issues
that cannot be factuélly supported and coﬁld not lead to, or result in, a favorable outcome to the
opposing party. Jacobsen v. State, 89 Wn.2d 104, 107, 108, 569 P.2d 1152 (1977). The
summary judgment procedure is designed to elirﬁinate trial if only questions of law remain fér
resolution. Summary judgnent is appropriate when the only controversy involves the meaning
of étatutes; and neither party contésts the facts relevant to a legal determiﬁation. Rainier Nat'l
Bank v. Security State Bank, ’/59 Wn. App. 161, 164, 796 P.2d 443 (1990), rev. denied, 117
Wn2d 1004 (1991).

The party moving.for summary judgment must \show there are no genuine issues of
material fact and the moviné party is entitled to judgment as a matter of law.l Magula v. Benton
Franklin Title Co., Inc., 131 Wn.2d 171, 182, 930 P.2d 307 (1997). A material fa;ct ina
summary judgment proceeding is one that will affect the outcome under the governing law.
Eriks v. Denver, 118 Wn.2d 451, 456, 824 P.2d 1207 (1992). In a summary judgment, all facts
and reasonable inferences must be constrqed in favor of the nonmoving party as they have been

in this case. Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002).
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B.  Issues Raised by the Ports

1. Differential Treatment Between Ports and Other Secondarv Permlttees ( Legal Issue
E.1) (Permit Conditions S3.A., S6E)

As noted above, the p,erlnit requires the Ports of Seattle and Tacoma to comply with a
number of requiréments that do not'apply to other Secondary Permittees, including: (1)
compliance with minimum technicalArequirements for new and re-development; (2)
establishment of an operation and maintenance (O&M) program for all stormwatef treatment and
flow céritrol facilities and catch basins; and (3) preparation of S_WPPPsvfor all developed areas
not already covered by a stormwater perihit. Conditions S3.4.3 and 4 S6.E. At the same time
th¢ Stormwater Management Program (SWMP) requirements for the two ports detailed in
Condition S6.E are more stringent than those imposed on Secondary Permittees, they are also
less stringent than those imposed oﬁ Phase I Permitte'es,

The Port of Tacoma (POT) contends that Ecology failed to show a rational basis when it -
irhposed these requirements on the Ports of Seattle and Tacoma that do not apply to othér

Secondary Permittees. The POT argues that it was insufficient for Ecology to rely on

| information prov1ded by port staff as a ba51s for differentiating the ports from other Secondary

Permittees, that stricter comphance requirements are not justified, and that added costs of the
additional requirements do not result in any reciprocal environmental benefit.

Ecology’s decision to classify the numerous pe;mittees covered undef this general permit
into different categories, and ai)ply varying permit requirements based on those differences is not

specifically governed by statute or regulation. Instead, it represents an exercise of the agency’s
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discretion based on profeesional judgment. The Port of Tacoma makes a general allegation that
Ecology exceeded its statutory autﬁority, but i)oints'to no law that precludes Ecology from
making such distinctions between classes of permittees. In reviewing this aspect of the general
permit, the Board therefore gives due deference to the specialized knowledge and expertise of
Ecology, while acknowledging that such deference does not extend to action that is “manifestly
unreasonable or exercised on untenable grounds” or that is “willful and unreaskoning aetions in
disregard of facts and circumstances.” Shuh v. Department of Ecology, 100 Wn.2d 180, 186, 667

P.2d 64 (1983); Department of Ecology v. Theodoratus, 135 Wn.2d 582, 598, 957 P.2d 1241,

1(1998), citing Hillis v. Department of Ecology, 131 Wn.2d 373, 383, 932 P.2d 139 (1997).

As a practical matter, Ecelogy could have included the Ports as Phase I Permittees rather
.than as Secondary‘PeImittees, or it could have written a separate Phase [ municipal stormwater
perfnit specifically for one or both of the Ports. Moore Decl. § 7. Based on the undisputed facts
before us, we cannot conclude as a matter of law, that Ecology’s decision to treat the Ports more
like the city and county permittees for purposes of their SWMP, and less like the diking,
drainage, and flood control district permittees or university permittees was in error. The POT’s
motion falls far sﬁort of meeting its Burden on summary judgment, and likewise fails to establish
a prima facie case that Ecc;lo gy either failed to consider an important aspect of the problem or

runs counter to the evidence before the agency.® The Port of Tacoma’s motion for summary

S The Port of Tacoma challenges the adequacy/sufficiency of Ecology’s information about port infrastructure, which
both sides agree came in large part from port officials during a November 2001, meeting with Ecology staff. We
find that reliance on information provided by port representatives under these circumstances was reasonable and
rational and note that the POT has provided no evidence to suggest the ports’ information was inaccurate or
misleadingly incomplete. We further note that neither the existence of contradictory evidence nor the possibility of
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judgment on this issue should be denied, and having failed to present a prima facie case that
Ecology’s decision was unreasonable, summary judgment on Issue E.1 should be granted to
Ecology.

2. Ports’ Legal Authorities (Legal Issue E'.2) (Permit Condition S6.C)

Condition SG.C requifes Secondary Permittees to demonstrate their legal authority to
contrel discharges to and from the municipal sewers they own or operate. The permit requires
Secondary Permittees to make use of this legal authority in order to undertake all of the
applicable activities listed in Condition 86.D, .E and .F.

B The Beard acknowledges the current state of the law presents some uncertainty as to the
extent of Port authority to manage, regulate, and control its municipal storm sewers. The_ parties
have identified a potential conflict Between two provisions of the Port District enabling statutes,
and note that no court has yet been asked to reconcile these two »provisions.7 Depending-on how
these different provisions are read together affects the manner in which Ports may choose or be
allowed to manage, regulate, and control discharges from their municipal sewers. However, we
do not need to resolve that potential conflict here, nor would it be proper for us do so in this

context.

deriving conflicting conclusions from the evidence necessarily renders an agency decision arbitrary a.nd capncmus
Rios v. Department of Labor & Industries, 145 Wn.2d 483, 504, 39 P.3d 961 (2002).

7TRCW 53.08.220 establishes a system whereby, rather than having direct authority to adopt regulations, ports “may
formulate all needful regulations ... and request the adoption, amendment, or repeal of such regulations” as part of
the ordinances of the city, town, or county in which the port facilities are situated. In contrast, RCW 53.08.043
provides: “A port district may exercise all the powers relating to systems of sewerage authorized by RCW 35.67.010
and 35.67.020 for cities and towns.” .
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It is unnecessary for us to reconcile the two statutes here because the permit réquirement
on its face applies only “to the extent allowable under state law and federal law... » Thus, we
read this condition not as requiring the Ports to exceed their statutory authority as alleged by the
POT, but insteéd as requiring thém to demonstrate the legal authox-i“cy they possess and make use
of it‘ to control discharges to and from their systems. Because Condition S6.C does not require
Secondary Permittees to do more than the law allows them to do, we cdnclude it is not unlawful,
unreasonable, unjust or invalid, and summary judgment should be granted to Ecology on this

issue.

3. Illicit Discharge Detection and Elimination (Legal Issue E.3) (Permit Condition
S6.E.3) : ' .

Condition S6.E.3 addressees the illicit discharges, and requires the Ports to include a
program within their SWMP to address such discharges. It states, in relevant part:

The SWMP shall include a program to detect, remove and prevent illicit connections and
- illicit discharges, including spills, into the municipal separate storm sewers owned or

operated by the Port. ' '

Minimum Performance Measures

b. Develop and adopt appropriate policies prohibiting illicit discharges and illegal
dumping no later than one year from the date of permit coverage. Identify possible
enforcement mechanisms no later than one year from the date of permit coverage and, no.
later than eighteen months from the date of permit coverage, develop and implement an
enforcement plan using these mechanisms to ensure compliance with illicit discharge
policies. These policies shall address, at a minimum: illicit connections; non-stormwater
discharges as defined below; and spilling, dumping, or otherwise improperly disposing of
hazardous materials, pet waste, and litter.
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The Ports bcomplain that Ecology has exceeded its authqrity by reqqiling the Pofts to
“ensure” coﬁlpliance with illicit discharge policies that they must develop under the permit. The
Ports read this language to require them to “ensure” that there are no violations of illicit
discharge policies, and assert that such a burden is uhreasonéble, as they cannot control
intentional, negligent, or other actions of third parties. The Ports argue this requirement is more
stringent than, and inconsistent with, both the relevant EPA regulations, and the conditions
imposed on other Phase I permittees.

Ecology responds by stating that EPA régulations require a permittee to both . |
“implement” an illicit discharge program and “prevent” illicit discharges. Ecology asserts that
thefe is no practical difference in the permit terms applicable to the Ports (to “implement” an
enforcement plan for illicit discharges to “ensure” compliance with such policies), a_nd either |
EPA requirements, or the related Phase I Permittee permit condition on the same topic. vT»hat
permit conditién requires implementation of ordinances, orders, or similar means to “prevent”
illicit dischargés. .Ecolo gy goes on to assert that the requirements imposed on the Ports are
actually less stringent than those imposed on the Phase I permittees, as the Ports and other
_seqondary permiftees have some discretion regarding the development of the illicit discharge
policies, and it is their own policies they mﬁst enforce. In contrast, Phase I permittees are
required to “effectively prohibit™ illicit discharges.

The Board concludes‘ that the permit conditions applicable to the Ports for managing
illicit discharges are not more strinéent than those imposed on the Phase I permittees, and arev

consistent with the EPA regulations. As all parties have argued, EPA municipal stormwater
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regulations require municipal stormwater management programs to address a number of
elements, one of which is control of illicit discharges. See, 40 C.F.R. 122.26(d)(2)Ev)(B)(1).
These regulations require the municipality to imi)lement a program “to detect and remove...illicit
dischargers and impropef disposal into the storm sewer,” which includes a program, jncluding
inspections “to implement and enforce an ordinance, orders or similar means to preveht illicit
discharges....” The permit term applicable to the Ports implements this requirement by directing
the Porfs to adopt poljcies prohibiting iliicit discharges and illegal dumping, identify -
enforcement mechanisms, then develop and implement an enforcement plan using such
enforcement mechanisms “to ensure compliance with illicit dischérge pblicies.” Phase I Permit
Condition S6.E.3. |

In contrast to the reQuirement placed on the Ports, other Phase I permittees are directed in
the applicable pérmit condition to “effectively prohibit non-stonhwater, illegal discharges, and/or
durhping into the Permittee’s mum'cipél separate storm sewer gystem.” Phase I Permit Condition
S5.C.8.b.ii. As Ecology points out, there is little practical djfferencé in the language used in
these slightly differing permit terms. The Ports must “ensure” (to make happen) compliaﬁce
with their own polibies; the other Phase I permittees must “pre\}en ” or “prohibi ” (to keep from
happening) illicit discharges to the storm sewer system. The Board concludeé that both
Standards are consistent with the EPA regulations, and Ecology has the authority to impose the
terms, even with the slight variation, as written. The Port’s Motion for Summéry Judgment on

Legal Issue E.3 is denied.
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4. Public Disclosure of Records (Legal Issue E.7) (Permit Condition S9.D)

The Ports both object to Special Condition $9.D, which apﬁlies to all p(ennittees and
pertains to disclosure of records to the public. This condition states:

Each Permittee shall make all records related to this permit and the Permittee’s SWMP

available to the public at reasonable times during business hours. The Permittee will provide

a copy of the most recent annual report to any individual or entity, upon request.

The Ports object to this condition because they believe it requires the disclosure of
records that would otherwise be exempt from disclosure under the Public Records Act, Ch. 42.56
RCW. The Ports note, correctly, that as “local agencies,” all Phase I permittees are subject to the
Public Records Act. See RCW 42.56.010(1), RCW 42.17.026(2). Under the Act, a number of
records may be exempt from disclosure, such as aftorney—client cothpnicgtions. RCW
42.56.070(1), RCW 42.56.290. The Ports argue that permit condition S9.D, by requiring that
“all records” be made available, without acknowledgement of the ability of local agencies to
withhold certain types of documents, conflicts with the Public Records Act. They assert Ecology )
lacks authority to impose Asuch a condition.

Ecology responds by stating: “In drafting Condition S9.D, Ecology did not intend that
this permit condition would require the disclosure of documents that are exempt from disclosﬁre
under the PDA, and believes that Condition S9.D can be» interpreted as being subject to the
PDA.” Ecology’s Response in Oppdsition to Port’s Motion (Issues E7 and E3), p.3. If
necessary, Ecology offers to modify the permit to remove any ambiguity. |

In construing the terms of a general permit, the Board reads the provisions as a whole to

harmonize their meaning and render an interpretation consistent with the total regulatory scheme.
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Community Association for Restoration of the Environment (CARE) v. Ecology, PCHB No. 06-
057 (August 1, 2007) (Order on Motions), citing 1,Duget Soundkeeper Alliance; et. al., v. Ecology
and Assécz’atz’on of Washington Business, PCHB No. 00-173 (August 29, 2001) (Order Denying
Motion to Dismiss). The Board éoncludes that, as matter of law, permit condition S9.D requires
the Ports to disclose records consistent with the statutory obligations of the public records and
disclosure laws. ‘Such obligations include the ability to claim exemptions from disclosure of
certain types of documents, as well as the obligation to, for example, make records “promptly
available to any person,” as set out in Ch.42.56 RCW. It was not incumbent upon Ecology to
spell out all the applicable terms of this statute in the permit, nor could Ecoiogy contravene or
effectively modify the public records and disclosure requifements of state law as they apply to
local governments through the permit; Should Ecélogy vﬁsh to clarify this in a subsequen;[
permit modification, they may do so, but it is unnecessary for the Board to order it, as it has
construed the current language to be consistent with Ch. 42.56 RCW, as a matter of law.
Summary Judgment will be denied to the Ports on Legal Issue E.7 (related to Permit Condition
S9.D).

C.  Low impact development (Issue F.1.b)

The Federgl Clean Water Act requires that NPDES permits issued for discharges from
MS4s must reduce pollution to the “maximum extent practicable” (MEP). 33 U.S.C. 1342
(P)(3)(B)(1ii). Washington State law contains a similar concept in requiring that all state and
federal wastewater discharge permits shouid incorporate permit conditions which require “all

known, available, and reasonable methods to control toxicants in the applicant’s wastewater,” the
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sofcalled AKART standard. RCW 90.48.520, 90.48.010. See also RCW §O.52.040 and RCW
90.54.020(3)(b). Ecology’s rules define “AKAR ” as “the most current-methodology that can
be reasonably required for preventing, controlling, or abating the poﬂutants associated with a
discharge.” WAC 173-201A-020. |

PSA"confends that that the Phase I penhit fails to require the use of low impact
development (LID) techniques, and that the use of these techniques is required for compliance
with the MEP and AKART standards. The Board concludes that this complex issue is not
amendable to summary judgment, gmd shouldv proceed to hearing. |

In its motion, PSA anticipated that Ecology would respond that it lacks the authority to
impose LID requirements because to do so would constitute an intrusion into land use regulation.
Iﬁstead, Ecology responded that the FWCA and the WPCA dQ not preclude land use controls as
a way of meeting statutory obj ectives.® Here, no party challenges‘Echo gy’s authority to require
LID techniques if they are neéessary to meet the AKART oriMEP s;tandards; and the Board
agrees that Ecology does have the necessary statutory authority to define ce{tain LID t"echniques

as permit terms or as AKART.” As pointed out by PSA, it is impossible to untangle stormwater

® Ecology’s Response Brief, at 8 (“While the federal Clean Water Act and the state Water Pollution Control Act do
not preclude land use controls as a way of meeting statutory objectives, neither of these Acts expressly provide for
land use controls.” ’

? Ecology has both a broad duty and broad authority to condition NPDES and waste discharge permits to protect the
quality of Washington’s waters. See RCW 90.48.180 (Ecology has authority to specify conditions necessary to
avoid discharges from pollution); RCW 90.48.260 (Ecology is the State Water Pollution Control Agency for all
purposes of the FCWA and is authorized to “take all action necessary to . . . meet the requirements of that act.”);
RCW 90.48.520 (Ecology shall condition discharge permits to require all known, available, and reasonable, methods
to control toxicants). See also RCW 43.21A.020 (Ecology is established as “a single state agency with the authority
to manage and develop our air and water resources in an orderly, efficient, and effective manner and to carry out a
coordinated program of pollutions control involving these and related land resources.”); RCW 90.48.035 (Ecology is
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managemént from land use. Even the commonly accepted water quality technique of requiring a
stormwater retention pond at a site takes up significant area in a development, potentially
reducing the number of buildable sites and constituting a land use restriction. The challenge, as
recognized by both Ecolo gy and PSA, is to most effectively harmonize Ecology’s aﬁthority over
site design and land use standards under the water pollution laws with other state laws that are
specifically aimed at addressing land use_oﬁ a broader scale.

The Phase I Permit does require the use of some LID techniques. For exarhple, it
requires permittees to require én—site stormwater management BMPs to infiltrate, disperse and

retain stormwater on site to the maximum extent feasible without causing flooding or erosion

|impacts. Permit, Appeha’z‘x 1 § 4.5, Young Decl., Ex. I, at 2-26 through 2-30. This requirement

includes use of roof downspout controls and dispersion and soil quality BMPs or their functional

equivalent.

' Whether additional LID techniques are necessary to meet the MEP and/or AKART

{ standards is a factual matter. PSA, relying on the Port of Seattle decision, tries to make thisa

legal question by arguing that Ecolo gy was required to do an “AKART” analysis on the “suite of
LID techniques” prior to issuing the permit, and that becéuse this analysié wasn’t done, the
pérmit is invalid and shbuld be remanded to Ecology. See Port of Seattle v. Ecology, PCHB
Nos. 03-140, 03-141 and 03-142‘(October 18, 2004) cyﬁrmed in part and reversed in part, 151
Whn. 2d. 568, 90 P.3d 659 (2004) (The PCHB held, following a factual hearing, that Ecology’s

failure to evaluate whether secondary treatment of wastewater from the airport was economically

instructed to promulgate rules “it shall deem necessary” for maintaining clean water “including but not limited to
rules and regulations relating to standards of quality for waters of the state . . .”).
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reasonéble, when its permﬁ writer considered the treatment to be known and available, was an
error ju:stifying a remand to Ecology for further AKART consideration). PSA’S argument.
attempts to turn an amorphous, open-ended “suite” of techniques into a single known and
available technoAlogy that Ecology failed to evaluate for economically feasibilify prior to issuance

of the permit. This argument ignores the factual showing necessary to establish which LID

techniques, not now included in the permit, are known, available, and reasonable technology, not

| for control of stormwater on individual sites, but for programmatic permits issued to -

municipalities for discharges from MS4s."
The Board concludes that issue F.1.b is not amenable to summary judgment, and-defers

ruling on this issue until after a factual hearing.!!

D. Existing Develobment (Issue F.2)
The two provisions in the Phase I permit addressing existing development, as stated

above in Section II.C., call for the development of programs to-reduce impacts from existing

development. PSA contends these provisions do not provide any objective standards by which to

judge compliance i.e. minimum amount of dollars to be spent on construction, minimum number

of facilities to be built, specific pollution control goals that should be met. PSA contends that the

'% Ecology raises a number of concerns about requiring LID techniques, including effectiveness, maintenance,
enforceability, and differing site characteristics. Young Decl., Ex. 2.

' The Phase I Permittees, in footnote 74 in their response brief, indicate their opinion that many of exhibits filed
with PSA’s motion should be stricken from the record or disregarded because they are inadmissible for various
reasons. PSA responds, in its reply brief at footnote 13, that if the permittees wanted to move to strike any of these

exhibits, they should have filed a motion to strike. The Board’s presiding officer agrees with PSA on this point, and -

declines to formally strike exhibits in response to a footnote in a brief. It should be noted, however, that-some of the
documents questioned in the footnote were already stricken in response to a motion to strike filed on February 4,
2008, and granted in part by order issued on February 14, 2008, Further, the factual weight given to any of these
exhibits is limited given that the Board has determined the issue they were offered to support is not amenable to
summary judgment.
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lack of objective standards violates AKART and MEP, because there is nothing in the provision
that prevents permittees from adopting a de minimis reduction that meets the letter of the
requirement, but fails to reduce pollutants to the level required by MEP and/or fails to apply
AKART. PSA also coniends that because Ecology does not review every SWMP, but instead
relies upon the standards containéd in the permit to ensure that the SWMPs are adequate, the
conibination of lack of review and lack of objective standards results in impermissible self-
regulation. \

The Board does not agree with PSA’s initial premise that the permit contains no objective
standards for existing development. The source control condition, Condition S5.C.7, contains
several objective requirements including adoption and irnplemeniatioh of ordinances,
inventorying of businesses and identifying potential sources, implementation of a program to
.audit, implementation of an enforcement policy, and training of staff. The structural stormwater
control provision, Condition S5.C.6, requires permittees to list planned projects that are
scheduled for irilplementation during the permit term, document progress in meeting program
goals and planning process, and providing information for expected impacts from individual |
projects. These are all objective standards which must be met through implementation of the
permit’s SWMP requirements.

The real question raised by this issue is whether these requirements are enough to satisfy

the AKART and MEP standards. This is an issue of fact that should proceed to hearing.
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E. Compliance (Issue F.5)

Through the FCWA, Congress set out a number of deadlines related to permits for
industrial and large municipal dischargers, including a deadline for EPA to establish regulations
setting forth permit application requirements, a deadline for filing permit applications, and a
deadline fbr EPA’s approval or denial of the permits. 33 U.S.C. 1342 (p)(4)(A). The final
sentence in 33 U.S.C. 1342 (p)(4)(A) states: “Any such permit shall provide for compliance as
expeditiously as practicable, but in no event later than 3 years after the dﬁte of issuance of the
permit.”

PSA argues that several of the conditions of the Phase I permit violate this statutoi’y
stan@ard because the condiﬁons allow actions requir¢d by the permit to occur outside of the

deadlines set out in 33 U.S.C. 1342 (p)(4)(A). PSA, reads this statutory provision as requiring all

| timelines set out in the permit to meet this three-year compliance timeline set out in the statute.

The Phase I Permittees argue that PSA is misreading 33 U.S.C. 1342 (p)(4)(A), and that the

timelines set out in the statute refer to times to correct permit non-compliance, not to timelines to

N

achieve compliance with water quality standards. Ecology aigues that the timelines ;:ontained in
33 U.S.C. 1342 (p)(4)(A) apply to EPA’s rulemaking, not to conditions in discharge permits.
Ecology also poiﬁt_s out that PSA is apf)arently not contending that the permit must require
compliance with water quality standards within 3 years, because in a prior motion it has
advbcated for compliance with water quality to occur within 10 years. Ecology argues that, at a

minimum, 33 U.S.C. 1342 (p)(4)(A) must be read as referring to compliance with the MEP
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standard, and therefore the question becomeé whether the timelines set out in the statute are
practicable.

While the question of the correct interpfetation of the statute may ultimately be legal in
nature, the Board concludes tﬁat in this context the legal issue is intertwined with the factual
issues rélated to the requjrements and opération of the “compliance pathway” contained in
Condition S4.F. The Board has ruled on the Condition S4 dispositive motions ‘phat the Condition
S4.F issue will proceed to hearing. Prior to ruling on issue F.5 in the Phase I (remaining issues)

case, the Board desires a more complete understanding of the operation of Condition S4.F.

Therefore, the Board declines to rule on issue F.5 on summary judgment, and defers this issue to

the Phase I (remaining issues) factual hearing.

\ N
F. Permit Modification (Issue F.6)

PSA challenges Phase I Permit condition S5.C.5.b.1i, because it allows permittees to use
either the site planning prdcess, BMP selection and design criteria in the 2005 Stormwater
Management Manual for Western Washington, or an equivalent manual approved by Ecology.

PSA argues that this condition is functionally the same as the one the Board found unlawful in

| the Construction Stormwater General Permit because it allows for the substitution of alternative

manuals without any guarantee of public reyiew or input, and without any ability for an
aggrieved person to seek administrati\/.e review of a substitution decision that effectively changes
the substantive requirements of the general permit. See Associated Generc;l Contractors v. |
Ecology, PCHB Nos. 05-157, 158 aﬁd 159, Order Granting PSA’s Fourth Motion for Partial
Summary Judgment (January 4, 2007). |
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Ecology and the Phase I Permittees respond that this condition is different than the one
invalidated in Associated General Contractors because: (1) the permit contains specific
standards for the approval of equivalent manuals, and (2) the f)ermittees a:re goVernmental
entities that are already required by state law to utilize open and public decision-making
processes. . | |

The Boar& agrees with P.SA that these differences do not fully address the problem idéntiﬁed
in Associated General Contractors. In that case, the Board was troubied by fhe fact thaf
alternative manuals would not rfécessarily be adopted through a public process. The Board VV\35
also concerned that because the alternative manuals were not incorporated into the gene;al
permit at the time of the permit"s approval, and because Ecology did not have a formal process
for making its later equivaléncy determination, there was n§ opportunity for the public to
éhallenge the alternative manuals 2\1\dequacy. Zd.

The first concern regarding a lack of public process for the alternative manuals is addressed
in most cases by the fact that the permittees here,: unlike in Associated General Contractors, are
governmental entities. However, the second conéern is not. While local governnﬁehts may
provide a public, involvement process around the creation of their SWMPs and alternate
stormwater-manuals, there is still no notice, comment,vorv appeal period associated with
Ecology’s decision to consider a proposed manual eqﬁivalent to the Ecology stormwater manual
for purposes of compliance. This lack of process is not addressed by the inclusion of

requirements for alternative manuals, since there is still no opportunity available to challenge

Ecology’s determination that these standards are met. It is Ecology’s equivalency determination
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that constitutes the modification of the General Permit because it has the potential to change the
substantive requirements of the permit.

The Board concludes that this approach, like that in the Construction Stormwater General
Permit, creates the potential for an unauthorized modiﬁcation of the permit. Allowing the use of
an alternative manual approved by Ecology after completion of the permit modification process
outlined in WAC 173-220-190 and 40 C.F.R. § 122.62, § 122.63 and § 124.5, would remedy the
deficiency in public; process. With this modification, the Board concludes Condition S5.C.5.b.ii

would be in compliance with state and federal law.

Based on the foregoing analysis, the Board enters the following:
ORDER

1. The Board denies summary judgment to the Ports and grants summary judgment to
Ecology on issues E.1, E.2, E.3 and E.7.

2. The Board denies summary judgment to PSA on F.1(b ). The Board concludes that
Ecology does have the authority to require low impact development techniques, if, as
a factual matter, they constitute AKART. However, the determination of whether
low impact development techniques should have been required is a factual questlon
that will proceed to hearing.

3. The Board denies summary judgment to PSA on Issues F.2 (a) and (b). The Board
concludes that the permit does contain standards, but whether the standards are
adequate is a factual question that should proceed to hearing.

4. The Board denies summary judgment to PSA on Issue F.5 because it is a factual
issue.

5. The Board grants summary judgment to PSA on Issue F.6. Ecology shall replace
S5.C.5.b.ii with the following language (shown in underline):

ii. The local requirements shall include a site planning process and BMP selection and
design criteria that, when used to implement the minimum requirements in Appendix 1,
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1 will protect water quality, reduce the discharge of pollutants to the maximum extent
. practicable, and satisfy the state requirement under chapter 90.48 RCW to apply all
2 known, available, and reasonable methods of prevention, control and treatment (AKART)
prior to discharge. Permittees shall document how the criteria and requirements will
3 protect water quality, reduce the discharge of pollutants to the maximum extent
practicable, and satisfy the state AKART requirements.
4 .
’ Permittees who choose to use the site planning process, and BMP selection and design
5 criteria in the 2005 Stormwater Management Manual for Western Washington, or an
, equivalent manual approved by Ecology and incorporated into this permit in accordance
6 with the permit modification requirements of WC 173-220-190, may cite this choice as
their sole documentation to meet this requirement.
7
. SO ORDERED this 8 day of }Qrp\/\ \ , 2008.
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