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Wednesday, October 3, 2007, 7:00 P.M.
Spokane Falls:Community College, Student Union Building
3410 West Fort Gedrge Wright Drive,

Spokane, Washington 99224

Hearing Officer: Victoria Leuba

* ok ok ok ok

THE HEARING OFFICER: I'm Victoria Leuba, arrd I'm the
hearing cfficer for tonight's hearing. We have Ecology's
Fastern Reqioﬁal Director, Grant Pfeifer, here and staff
from the Water Quality Program, who've been running our
workshop for us. On behalf of the Department of Ecology, I
want to welcome you and thank you fqr coming.

We do have a couple of unusual things for tonight's
hearing. There is a table set ﬁp over here in case you want
to take notes and your lap is noﬁ sufficient to that chore.
Mine never 1s.

On this registration table there was a little pvamphilet

you could pick up that's how to comment effectively. And
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- there's also on that table a comment form. Thisg form has

the name and .address of the person who will be réceiviﬂg
written comments on this document. So even if you don't
want to fill out thaf form tonight, vou mighit want tolpick
it up so you have that address. |

The: purpose cof tonight’'s hearing:is to gather public
ccmment on the Spokane River and Lake Spokane Dissclved
Ooxvgen WaterlQuality Improvement Report, or the TMDL report.
This hearing is part of the public éomment.period on the
TMDL, which ends on November 13th, 2007. Ecology will
respend to testimony received tonight in their-Response to
Comments Appendix of the final TMDL.

Ecology will be holdiné a public hearing for the four
draft permits associated with the TMDL next Wednesday,
October 10th, here in the Spokane Falls Community College
Student Union Building; same room, éamé time.
| Testimony about the Draft Water Quality Permits should

be given at that time, Tonight we are interested only in

. comments on the Spokane River and Lake Spokane Dissolved

Oxygen Water Quality Improvement Report

Tonight's meeting will‘consist of twé main paris. Tﬁe
first one has Jjust ended with the open house and Water
Quality Program staff available to answer your guestions
regarding the Spokane River and Lake Spokane TMDIL, water

gquality standards, and what is a TMDL, TMDLs for the Little
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Spckane River aﬁd Hangman Creek, and ﬁhe water guality
permits asseciated with the_TMDL.

We'll begin thé more formal segment, which we have
done;‘when we récord yvour comments for the public record.
Oﬁce-the formal public hearing segment begins, it's all your
turn. You can ask quesltions for the record when you sp@ak,
but at this point staff will not answer questions or enter
into any discussions.

| Written or video comments can be given, will be given
the same consideration as verbal comments, soO pleasé
summarize lengthier comménts or repetitive ones. You may
also submit additional written cémment.

After the public hearing, staff will prepare a summary
which identifies queétions and comménts. As stated
pr@ﬁiouslyf Ecology will respond to testimony received

tonight in the Résponse to Comments Appendix of the final

" TMDL. . If you put your name and address on a signup list at

the door, or if you are alr@ady on the mailing list, you
will receive notice when the TMDL and Response to Comments
are ccrplete. |

As tonight's hearing cfficer, my job is to conduct the
hearing. I have two responsibilities. First, I need to
make sure everyone who wants to has the oppqrtunity Lo come
up and comment. Second, I need to make sure that Ecology

obtains a c¢lear record of the hearing. That's what the
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recording is for. And tonight we are assisted in getting a
clear record by having a court reporter - and I‘ﬁe forgotten
Rita's last name - Rita Ketza, who will be transcribing
testimony as- it is given.

To do.our icbs we need your corporation. I have a few
ground rules designed to support commen courtesy énd to keep
order. I would like to go over these rules now. The first
ground rule is about‘Speaking in order. I'1l call your name
in the order in which you éigned.in. Then we'll open the
floor when those folks are done for anyone else who has
decided to speak.

Speakers will comé down to the podium, where we can
all hear them, andrﬁ can record them. Please state your
name and address for the record. One person speaks at a
time. You have the floor.

Secoﬁd ground rule is about the length of comments. I
want to make sure that you and your neighbors get to speak.
We know you took the time and trouble to come tonight and
may.want to leave at a reasonable'hoﬁr. So I'd like to ésk
you to limit your speaking time to about four minutes. We
actually have a littie bit more than that. I will iet you
know when four minutes has elapsed, and I will cut you off
at five., That lets us get through everyone's testimony.
Does that sound fair?

My third and final ground rule involves noise from the

SPOKANE REPORTING SERVICE, INC,.
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audience. BExtra noise isn't appropriate. BAnd we need to
get a clear recording of what's being said. And in that
effort, I’ii ask everyone to silence their cell phones., Put

them on vibrate, turn them off, do whatever it takes to not

‘have them interrupt this meeting. And if you have a side

conversation that you need to carry on, please carry it on

in the atrium outside not in this room.

Okay, now it 1s your turn. Before we start, has
everyone who wants to signed up on the registration sheet
and had a card made out? Okay. If you would like another
opportunity, we still have cards at the back, and we can
still get them filled out. 1I'l1 be starting with people in
the order that you signed in. And then at the end'we}ll
open it up for the remainder. |

One at a time. Questions are for the record. Limit
comments to about four minutes. And no extra noise. Is |
everybody okay with all that?

Qkay. When you are nearing the end of your time
allowance, I will hold up a card to let you kﬂow'that jou
have about 30 seconds left in which to finish up testimony,

oral testimony. When I call your name, please step down.

-State your name and address for the record.

IL.et the record show that it's 7:09 p.m., on
October 3rd, 2007, and this hearing on the Draft Spokane

River and Lake Spokane Dissclved Oxygen Water Quality

SPOKANE REPORTING SERVICE, INC,.
421 W, Riverside, Suite 1010, Spokane,
(509} 624-6255 (800) 759-1564
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Improvement_Plap, or TMDL, is being held in the Student
Unioﬁ Building at Spokane Falls Community College located at
3410 West Fort George.Wright Drive. o

Legal notice of this hearing was published in the
Spokesman Review Voices, the Inlander, and the-Liberty Lake

Splash on Thursday, September 27th, and the Cceur d'Alene

‘Press on Sunday, September 30th, 2007.

Any testimony received at this hearing along with the

written comments received will be part of the hearing record

for this proposal.

We'll begin with John Osborn, Qho will be followed by
Rick Eichstaedt.

MR. OSBORN: My name is John Csborn. I'm a senior
physician at the VA Hdspital here in Spokane. And I chair
the Upper Columbia River Group of the Sierra Club. I reside
at 2421 West Mission Avenue here in Spokane.

Every day as I go to work} I drive or fide my bicycle
along the Spokane River. And I'm impressed .at the beauty of
the river. I also know from nearly a quarter century of
work and trying to protectrand restore the river, that it is
a river thatis dying. It's got significant water quality
and qugntity problems.

Tonight I'm honofed_to, to read a statement that was
submitted to the_Spokesman Review, although published in a

truncated form, by Drea Traeumer. It was the lead for the.
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Spokané River TMDL. I think about Drea's work and her.

courage and her integrity in stepping down from her role

 prior to the release of the TMDL, I think it was truly an

act of courage. And I think it is a message that resonated

‘through the region

She writes, Recently thére have been, there ﬁas been
much discussion about my decision to resign from Department
of Ecology and about the new water quality plan for the
Spokane River. ' Given the investment Spokane is aboul to
make in cleaning up the river, I think it important that I
clarify a few details. My decision to leave was not the
result of a scientific disagreement over details of the
conmputer simulation modeling. It was a disagreement over a
policy decision that, in my opinicn, does not comport with
the requirements of the Federal Clean Water Act and thus
renders the Spokane River dissolved oxygen cleanup plan,
also kriown as‘a TMDL, which was developed from thislpolicy
decision, indefenéible. To better understand the |
significance of the policy decision, some background
follows.

A TMDIL is'requir@d under the Clean Water Act for water
hodies that do not meet water quality standards. The
objective of a TMDL is to attain a water quality standard.
For the Spokane River TMDL, the point of compliance is Lake

Spokane, where the water quality standard for dissolved

SPOKANE REPORTING SERVICE, INC.
i21 W, Riverside, Suitrte 1010, Spokane, WA %201
(509) 624-6255 - {(800) 755-1564
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oxygen i1s no measurable decrease from natural conditiohs.
Natural conditions are defined by Washington law as, quote,
"surface water quality thét was preseht béfore any
human~caused pollution,” end guote. Ecology . considers up to
a .2 milligram per liter decrease in dissolved oxygen from
the natural condition as permissible.

The orlglnal 2004 TMDL used measured water quallty at

~ the outlet of Coeur d'Alene Lake to represent the natural

condition of the Spokane River. This set the water quality
standard of the'TMDL,‘or the bar, high, because the water '
quality of Coeur delene Lake, as relaltes to‘phosphorus and
dissolved oxygen, is good. As a result, nonpoint sources of
phosphorus needed to be reduced by up to 76 percent to
attain the standard, and there was nolcapacity left in the
river for permitted discharges of phosphorous greater than
10 micrograms per liter. This was not good news for the
dischargers, and thus began the two-year collaboration
effort.

As part of the collaboration, a policy decision was
macde which effectivel?‘léwered the bar of the TMDL. Instead
of using the water quality at the outlel of Coeur d'Alene
Lake to represent the natural condition of.th@ river, a
policy decision Qas made to substitute the water guality of
the'rivei where it crosses the stateline as a natural

condition of the river. This policy decision is significant

SPOKANE REPORTING SERVICE, INC.
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for several reasons

First, the water guallity at étateline includes the
Idaho dischargers at thelr proposed permit limits;
therefore, 1t is not[representative of the natural condition
and is of poorer quality than the outlet of Coeur d*Alene
Lake. Thus, the par for the water quality standard has been
lowered as a result of this policy decision.

Seconé, by lowering the bar for the walter quality
standard, nonpoint sources of phosphorous now need to be
reduced'by only 39 percent, aS‘opposaa to the original 76
percent, to attain the standard. .Or, about half as much
clean up of neﬁpoint sources 1s now needed as a xesult of
lowering the bar.

Third, the proposed Idaho permits were developed to
just meet the downstream water quality standard in Lake
Spokane, that is, cause just up.to the permissible 0.2
milligrams per liter dissolved oxygen decrease in‘Lake
Spokane.

MS. LEUBA: Mr. Osborn, I hate to interrupt you, but
yvou are running into your time limit. And we will finish
collecting téstimony when everyone has had, had an
opportunity, provided we have time:

MR. OSBORN: How much time have I used?

MS. LEUBA; You've used about four and & half minutes.

MR. OSBORN: Okay. I would like to have the

SPOKAN REPORTI\C SDRVLCL, INC.
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opportunity to finish this statement. The Department has
had 10 years to complete the study.

MS. LEUBA: I understand that. Aﬁd we will give you
the opportunity when everyone else in the room who desires
£o speak has had that opportunity.

ME. OSBORN: Well, allow me to conclude --

Ms. LEUBA: That's fine.

MR. OSBORN: -- with her remarks.

MS. LEUBA: Thank you.

MR. OSBORN: Time will tell if the policy decision and

ensuing TMDL are defensible; however, 1t 1s my opinion that

the water quality standard should remain the natural

condition. Given that; this TMDL cannot meet its cbjective
to attain the water quality standard, because the water
quality standard was not used.

MS. LFUBA: Thanks. And we will come back and pick up

the testimony that was left out, if we have the time.

Rick, and I'm gonna let you pronounce the last one
this time, followed by Rachael ‘Osborn. Thank you.

MR, EICHSTABEDT : Okay. Thank you for the opportunity
to speak tonight on this very important issue. My name's
Rick Eichstaedt. I'm an attorney with thé Center for
Justice., We represent the Sierra Ciub in the TMDL process
in other Spokane River cleanup processes. We are locatéd at

35 West Main here in Spokane. I'm also a resident of
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Spokane, personally.
The Sierra Ciub and its attorneys have been involved

in all aspects of this TMDL process, including the nearly

-~ three~year TMDL collaboration process. We atténded many .

meetings. We devoted many personal, personal hours and
financial resources to consultants and 0the¥ analysis to
further that procesé. We will be submitting detailed
written comments on the TMDL, as well as the NPDES permitis.

But I'd like to take my time to focus quickly on two
issues. First, the TMDL, as Mr. Osborn stated, relies upon
an erroneous assumption that the phosphorous that comes
across the stateline from Edaho from three relatively small
dischargers is natural.

Wéshingtqn's water quality standards clearly state
that all cumulative,_all hunan~caused sources cannot
cumulatively cause a .2 milligram per.liter reduction in
dissoclved oxygen in Long Lake. Thig TMDL allows nearly
double that by assuming that the phosphorous that crosses
the stateline from Idaho is hatural, and that allocating

another .2 milligram per liter reduction to the sources in

Washington. This results in a nearly .4 milligram per liter .

reduction in dissolved oxygen, according to staff from
Ecology.
The Clean Water Act clearly reguires that EPA ensure

that those sources in Idaho do not cause or contribute to a

- SPOKANE REPORTING SERVICE, INC,
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water quality violation in Tdaho. And that has simply not:
occurred here. This shortcoming has been acknowledged by
staff in both Ecology and'EPA.‘ We were to receive it from
the former TMDL writer, as Mr. Osborn read into the record.
There's other statements. For example, the, in
Septeﬁb@r of 2005 in an e-mail from Ecology senior water
quality policy analyst, Mark Hicks,lhe stated, EPA abpears
poised to grant a .2 milligram per liter depression from
natgrally low dissolved oxygen levels to the point source

dischargers in Idaho and then grant another .2 milligram per

" liter reduction for the Washington dischargers. However,

our standards only allow a .2 reduction pbelow naturally low
dissolved oxygen levels from all sources combined, point and
nonpoint, nbt‘.é. |

Mark's e-mail raised some very important policy
qgquestions that have vyet to be answered by either EPA or
Ecology. How can EPAAinterpret our standards as permitting
the .2 milligram allowance to go to the Idaho dischargers?
Shguidn‘t EPA be accountable for nonpoint source?. How can
EPA ignore that our standards §et a cumulaﬁive .2 depression
by granting a .4 milliﬁram depression? Why did EPA,” who has
told us that they believe that .1 is measurable and more
appropriate, not divide the .2 allowance between the two
states' dischargers?

Mark very wisely concluded the current EPA dialcgue on
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