Columbia River Water Management Program Final Programmatic EIS

CHAPTER 6.0 POLICY DISCUSSION

6.1 Description and Analysis of Policy Alternatives for
Implementing the Management Program

The Columbia River Management Act includes new policies for managing water in the
Columbia River Basin. It establishes a new mandate for Ecology to “aggressively pursue the
development of water supplies to benefit both instream and out-of-stream uses.” The new
directive requires Ecology to develop new policies and guidelines. Some of the policies
established in the Columbia River Management Act need additional definition to facilitate
implementation and to resolve potential conflicts with existing policies. Ecology is proposing
the policy alternatives presented in this chapter to help define how it would implement the
Management Program.

For all policy alternatives, the underlying statutory requirements for Ecology to approve a new
water right or change of water right remain the same. Ecology may not approve a new water
right or a change of water right if detriment or injury to existing water rights would result (RCW
90.03.290(3) and 90.03.380).

The policy alternatives are outlined in Section 2.2. This chapter contains additional description
of the policy alternatives and a discussion of the implications of each of the policy alternatives.

The policy alternatives considered within the proposal are primarily alternatives for how
Ecology will process and implement the components of the Management Program. Many of
these alternatives would have a limited impact on the natural or built environment. The primary
impacts would be related to how water rights would be processed and how funding would be
distributed to proposals. Chapters 4 and 5 include discussion of the impacts on the elements of
the environment from projects proposed under the Management Program. Therefore, the
impacts of policy alternatives on each element of the environment are not being evaluated in this
chapter of the programmatic EIS.

6.1.1 Definitions

Based on comments received on the Draft EIS, Ecology has developed the following definition
of terms used in the Columbia River Water Management Act:

“Conservation” means a reduction in the volume and/or rate of water diversion required to
accomplish a beneficial use.

“No negative impacts” means no reduction in the flow of the mainstem Columbia River on a
weekly basis during a period when flows are inadequate to provide for existing water rights or
the preservation of wildlife, fish, scenic, aesthetic, other environmental values, and navigational
values.
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“Pool” means a reach of the Columbia or Snake River mainstem inundated and under the
downstream hydraulic control of one of the US Corps of Engineers, Bureau of Reclamation, or
mid-Columbia Public Utility District (PUD) dams.

“Voluntary Regional Agreement” (VRA) means a contractual agreement between Ecology and
a group of water users in a defined geographic area within the Columbia River basin.

6.1.2 Selecting Water Supply Projects

Ecology’s role in state water management has traditionally been one of regulation and
permitting. The Columbia River Water Management Act adds to this traditional role by
requiring the agency to “aggressively pursue” water supply development. Ecology currently
plays some role in water supply development for instream flows and out-of-stream uses, but the
legislation has “ramped up” this role by requiring that Ecology take an aggressive role in water
supply development. All of the policy alternatives addressing selection of water supply projects
presented in this programmatic EIS relate to how aggressively Ecology will pursue projects.
This first policy alternative frames the discussion by defining *“aggressively.” Two alternatives
were proposed:

Review projects only as proposed by applicants. Water supply projects would be
reviewed only as proposed by applicants, and screened and ranked by criteria developed
by Ecology, including cost effectiveness, fisheries benefits, and other criteria.

Aggressively pursue water supply options. In addition to reviewing projects proposed
by applicants, Ecology would aggressively pursue water supply options (e.g., use
watershed plans to identify and pursue smaller storage options; purchase stored water in
Idaho and/or Canada; consider buying or negotiating changes in operations of existing
federal facilities; conduct studies for ASR or passive ground water recharge; and promote
small scale projects that benefit small landowners), including water acquisition and
conservation projects.

Under the first alternative, Ecology would review only projects proposed by applicants. Under
the second alternative, in addition to receiving proposals, Ecology would “aggressively pursue”
water supply projects. The first alternative would not fully meet the goal of “aggressively
pursuing” water supply options. Ecology would maintain its existing role as a regulating and
permitting agency and would manage the grants and/or loans necessary to distribute and manage
the funding. Under the second alternative, Ecology would take a more proactive role in water
management by pursuing projects independent of those proposed by applicants. The second
alternative would better meet the goals of the Columbia River Water Management Act.

Preferred Alternative: Ecology will actively pursue the most cost-effective and beneficial
methods to meet the future water supply needs of the Columbia River basin. Both large and
small water supply projects will be evaluated and considered. First, Ecology will continue to
fund studies designed to identify large off-channel storage projects that would serve multiple
water supply purposes and benefit both public and environmental water needs. Second, Ecology
will work to identify other, likely smaller, water supply opportunities that might substitute for, or
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complement, new large off-channel storage. Opportunities include: using watershed plans to
identify and pursue smaller storage projects; purchasing stored water in Idaho and/or Canada;
buying or negotiating changes in operations of existing federal facilities to provide additional
water when and where it is needed; aquifer storage and recharge; passive ground water recharge;
and other water conservation and acquisition projects.

6.1.3 Calculating Net Water Savings from Conservation

The Columbia River Management Act provides that net water savings from conservation
projects shall be placed in the Trust Water Rights Program (Trust Program): “net water savings
achieved through conservation measures funded by the account shall be placed in trust in
proportion to the state funding provided to implement the project” (RCW 90.90.010(4)).
Integration of the Act with the existing Trust Program results in two central questions—1) what
conservation projects can be considered and 2) how will conservation savings be calculated?

First, although the effective date of the Act is July 1, 2006, the Act directs Ecology to manage
savings from conservation projects in the Trust Program. There are many ways that water rights
can be managed in the Trust Program, including through donation and acquisition. Although
statutory differences exist in RCW 90.42 on how trust water savings will be calculated, in
general, such savings must be derived from a valid water right and in the case of donation, may
be limited to the amount beneficially used within the last five years. In order to maximize
conserved water under the Act and fully integrate the Act with the Trust Program, Ecology will
consider any conservation project that meets the requirements of the Act and the Trust Program,
including projects that were implemented prior to July 1, 2006, but are not currently managed
within the Trust Program.

Second, neither the term “net water savings” nor the method for calculating it is defined in the
Columbia River Management Act. Ecology considered two alternatives for calculating net water
savings.

Use Guidance-1210 methodology. Net water savings methodology would be defined by
rule, primarily based on existing guidance in Guidance-1210" (Ecology 2005), which
establishes Ecology’s approach for determining irrigation efficiency and consumptive use
of water.

Develop and use a methodology incorporating scientific evidence on the benefits of
the net water savings to instream flows. Net water savings methodology would be
developed based on scientific evidence regarding the benefits to instream flows. The
methodology could include any credible approach that addresses the fate, pathway,
timing, and legality of the water transfer being proposed.

! The Guidance 1210 methodology can be obtained on Ecology’s web site at:
www.ecy.wa.gov/programs/wr/rules/images/pdf/pol1210r.pdf
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The term “net water savings” is defined for purposes of the Trust Program:

“Net water savings” means the amount of water that is determined to be
conserved and usable within a specified stream reach or reaches for other
purposes without impairment or detriment to water rights existing at the time that
a water conservation project is undertaken, reducing the ability to deliver water,
or reducing the supply of water that otherwise would have been available to other
existing water uses (RCW 90.42.020(2)).

A trust water rights statute specific to the Yakima Basin defines the term similarly:

“Net water savings” means the amount of water that through hydrological
analysis is determined to be conserved and usable for other purposes without
impairing existing water rights, reducing the ability to deliver water, or reducing
the supply of water that otherwise would have been available to other water users
RCW 90.38.010(2)).

The common factors in the definitions are that the saved water must be available for use for other
purposes without impairment to existing water rights, without reducing the ability to deliver
water, and without reducing the water supply that would have otherwise been available. These
criteria can, under most circumstances, be met by considering as “net water savings” only the
portion of the quantity saved that has been consumptively used.

Ecology's Guidance-1210 includes several alternative methods for quantifying the consumptive
use portion of a water right using either project specific data or empirical data for similar
irrigation situations. It may also be useful to analyze the fate (in addition to the quantity) of deep
percolation and other non-consumptive elements of the farm water budget to fully understand the
benefits to instream flows. The advantages of the first alternative (rulemaking) include certainty
to applicants on how calculations of water savings will occur and parity amongst water users
subject to individual project conditions. The advantage of the second alternative (any credible
scientific approach) is flexibility in selection of methods for calculating saved water.

Example #1. Adoption of Ecology guidance in rule would likely result in a standardized
state methodology for calculating evapotranspiration (ET) consistent with USDA and
NRCS standards. Calculation of ET is often the portion of beneficial use under the water
right which can be protected instream in the Trust Water Rights Program. Selection of
the second alternative would allow any one of more than 50 ET equations to be used to
determine saved water.

Example #2. Adoption of Ecology guidance in rule would identify a hierarchy of
information that, if available, should be used in calculating water saved by multiple
methods. These could include source metering data, power metering records, run-time
information, aerial photography review, production records and other sources of
information. Selection of the second alternative would allow any credible source of data
to be used in calculating conserved water, but would not necessarily rank one
methodology over another for any given project.

Page 6-4 February 2007



Columbia River Water Management Program Final Programmatic EIS

Preferred Alternative: Ecology will use GUID-1210 (a 2005 Ecology guidance document that
establishes Ecology’s approach for determining irrigation efficiency and consumptive use of
water) for calculating net water savings. Ecology may, if required by RCW 34.05, propose a
rule that adopts the GUID-1210 methodology as the basis for calculating consumptive use and
net water savings.

6.1.4 Funding Criteria for Conservation Projects

The Columbia River Water Management Act directs Ecology to aggressively pursue the
development of water supplies to benefit both instream and out-of-stream uses. The Act
specifies that two-thirds of the funding in the Columbia River Water Supply Development
Account (Account) be spent on storage projects and establishes a specific standard for spending
funds associated with storage projects funded from the Account. Two-thirds of the new water is
allocated to out-of-stream use and one-third is allocated to instream flows. The Act does not
provide similar policy direction for 1) funding of conservation projects or 2) the criteria by
which conservation projects will be screened and ranked.

The Act provides that the remaining one-third of the funds from the Account be “used for other
purposes in this section,” which includes conservation. Net water savings from conservation are
to be placed in the Trust Program, but the Act does not specify how the water in Trust Program
is to be used (RCW 90.90.010(2)(b), (4)). Ecology is considering three alternatives for funding
and allocating new water that results from conservation projects.

Funding projects to benefit only out-of-stream water allocation. Any net water
savings derived from funds that Ecology spends for conservation projects would be
assigned to mitigate for permits authorizing out-of-stream beneficial use. Net water
savings would not benefit instream flows in the Columbia River, but could benefit
tributaries depending on the source of conserved water.

Funding projects to benefit only instream flows and water quality. Under this
allocation proposal, net water savings from funded conservation projects would be used
to benefit instream flows and water quality in the Columbia River as well as tributaries, if
applicable.

Funding projects to obtain one-third of the benefit to instream purposes and two-
thirds to benefit out-of-stream water allocation. Net water savings derived from
funding conservation projects would be assigned to benefit both instream flows and out-
of-stream uses on the Columbia River. One-third of the net water savings would be
managed in the Trust Water Rights Program to benefit Columbia River instream flows
and two-thirds would be assigned to mitigate for out-of-stream beneficial uses authorized
by permits that would be issued under the program.

The Act provides that net water savings achieved through conservation funded by the account
will be placed into the Trust Program in proportion to the state funding provided for the project.
The Act does not say for what purposes the water placed in the Trust Program may be used.
Under the first alternative, the benefit (net water savings) assigned to the Trust Program would
be for out-of-stream water allocation, not instream flow. The second alternative would do the
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opposite, i.e., all water transferred to the Trust Program from conservation savings would be
allocated to achieve instream flow and water quality benefits. Neither alternative appears to be
consistent with the findings of the legislature in enacting the Columbia River Water
Management Act. The legislature found “a key priority of water resource management in the
Columbia River basin is the development of new water supplies that includes storage and
conservation in order to meet the economic and community development needs of people and
the instream flow needs of fish” (RCW 90.90.005(1)) (Emphasis added).

Under the third alternative, money would be spent and resulting benefit assigned on a basis other
than 1:1 for out-of-stream and instream uses. Assigning two-thirds of the saved water for out-of-
stream uses and one-third for instream flow would be consistent with the ratio for storage
projects (RCW 90.90.020(1)(a)). However, since the legislature did not expressly provide such a
ratio as it did for storage, this decision appears to be within Ecology's discretion.

Example #1. Ecology funds a conservation project in the Wenatchee River Basin that
results in 100 acre-feet of water being managed in the Trust Program. Under the first
alternative, trust water benefit would only occur in the Wenatchee River and the full 100
acre-feet would be used to offset a future appropriation of water from the Columbia
River. Under the second alternative, the full 100 acre-feet would benefit both the
Wenatchee River and the Columbia River. Under the third alternative, the full 100 acre-
feet would benefit the Wenatchee River, 33 acre-feet would benefit the Columbia River
and 67 acre-feet would be used to offset a future appropriation of water from the
Columbia River (see Figure 6-1).

The Act also does not describe how conservation projects will be screened and ranked for
funding. Even before the Act became effective, Ecology began receiving inquiries on whether
different projects would be eligible for funding under the program. Through this Programmatic
EIS process and with input from Ecology’s Columbia River Policy Advisory Group® (PAG),
Ecology will develop funding criteria and a screening and ranking process. Ecology will also
decide whether to include funding criteria in future rule-making efforts or whether guidance will
be developed on the funding program. The flowchart in Figure 6-2 illustrates how such a
funding program could work.

Preferred Alternative: Net water savings derived from funding conservation projects will be
assigned to benefit both instream flows and out-of-stream uses on the Columbia River. Projects
would be qualified and then ranked by the magnitude and significance of the instream and out-
of-stream benefits expected. In-kind contributions and cost-sharing by applicants will be among
the criteria to be developed by Ecology.

2 For information on the Columbia River Policy Advisory Group, see Ecology’s web page at:
http://www.ecy.wa.gov/programs/wr/cwp/crwmp__info.html
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Ecology will ensure the expected project benefits are realized in two ways. First, if conservation
projects are funded on tributaries, water savings will be assigned solely to instream flow benefit
within the tributary stream down to the confluence with the Columbia River. Second, during
initial program implementation, Ecology may reserve a portion of the water rights acquired with
Account funds for instream purposes on the mainstem Columbia River. Ecology may
subsequently alter the initial reservation once measuring and accounting systems are fully
implemented and any uncertainties associated with management of the new trust water rights and
new permits are defined and addressed.

To ensure that anticipated out-of-stream benefits are achieved, Ecology will allocate water rights
not reserved exclusively for mainstem flow improvement to provide mitigation for new water
rights from the Columbia mainstem. Ecology will provide mitigation water for each permit it
approves; however, the state-funded portion of the mitigation package will be determined by the
project funding criteria and anticipated public benefits associated with the proposed use of water.

6.1.5 Defining Acquisition and Transfer

The Columbia River Water Management Act prohibits Ecology from expending money from the
Columbia River Account on conservation projects that will result in “water acquisition or
transfers from one water resource inventory area to another” without specific legislative
authorization. The bill does not define either acquisition or transfer. Ecology considered two
alternative definitions that describe the degree of flexibility that Ecology will have in issuing
new water permits from the Columbia River based on projects funded under the program:

Acquisition and transfer means any non-storage project. Ecology will interpret
*acquisition or transfer” to mean any non-storage project funded in part by conservation
monies from the Columbia River Account that results in water put into the Trust
Program. Ecology will manage new permits so conserved water from a WRIA is used,
where 3possible, to offset new permits from the Columbia for beneficial uses within that
WRIA®.

Acquisition and transfer means direct purchase of water rights. Ecology will
interpret “acquisition or transfer” to mean the direct purchase of water rights, not
infrastructure or conservation improvements that may yield conserved water. Ecology
will manage new permits so water rights purchased within a WRIA stay within a WRIA.

Example #1. Ecology buys a water right in the Wenatchee River basin. Under both
alternatives, this conserved water could only result in a new permit from the
Columbia River for beneficial use within that WRIA without specific legislative
authorization.

Example #2. Ecology funds a conservation infrastructure project that results in 100
acre-feet of saved water being managed in Ecology’s Trust Program. Under the first

® Note, some WRIAs within the Columbia River Basin do not have Columbia River “riverfront” and will not likely
receive any new appropriations from the Columbia River itself.
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alternative, the 100 acre-feet could only result in a new permit from the Columbia
River for beneficial use within that WRIA unless Ecology received specific
legislative authorization. Under the second alternative, the 100 acre-feet could result
in a new permit from the Columbia River for beneficial uses within other WRIAs
with no need for specific legislative authorization.

The second alternative provides the greatest flexibility to Ecology in matching supply generated
through non-storage projects with future Columbia River demands. However, the second
alternative is inconsistent with the ordinary meaning of the term and with the Trust Water Rights
statute. The dictionary defines “acquisition” as “the act of acquiring or gaining possession”
(Dictionary.com 2006). The Trust Program provides that “[t]he state may acquire all or portions
of existing water rights, by purchase, gift, or other appropriate means other than by
condemnation, from any person or entity or combination of persons or entities” (RCW
90.42.080). Such acquisitions can be made through “leases, contracts, or such other
arrangements with other persons or entities as appropriate, to ensure that trust water rights
acquired in accordance with this chapter may be exercised to the fullest possible extent” (RCW
90.42.080). Trust water rights may be acquired by the state on a temporary or permanent basis
(RCW 90.42.080.). Once a water right is permanently transferred to the Trust Program, it
becomes the state's water right and a certificate to the water is issued in the name of the state
(RCW 90.42.040(2)).

If the term “acquisition” is restricted to direct purchase, it eliminates other types of transactions
that may result in the state acquiring water, e.g., saved water from conservation projects in the
proportion funded by the state. Likewise the term “transfer” as applied to a water right means to
change ownership from one person to another or one place to another, i.e., from out-of stream
use to instream flow. This can happen through lease, donation, bequest and other means besides
direct purchase.

Preferred Alternative: For purposes of determining where Account funds may be spent,
Ecology will define the terms “acquisition” and “transfer” as follows:

“Acquisition” means funding projects using the Columbia River account for the purpose of
effectuating the following forms of consumptive water use reduction:

« Purchase of water rights to place in the Trust Program;

« Crop water duty reductions (e.g., deficit irrigation without crop change);

« Change in crops (e.g., permanent change of orchard to vineyard);

« Fallowing or idling corner irrigation of center-pivot irrigation systems;

« Switching from irrigated to non-irrigated crops; or

« Partial season acquisitions (e.g., foregoing irrigation after first cutting of hay).

“Transfer” means the change of a water right from one place and person to another place and
person, or the issuance of a new permit where the consumptive demand associated with the
new permit is mitigated by a water right “acquired” using Account funds and held in the
Trust Program.
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Pumps and pipes infrastructure projects are not considered to be “acquisition” or “transfer.”

6.1.6 Conditioning Water Rights on Instream Flows

The Columbia River Water Management Act states that “Water developed under the provisions
of this section to offset out-of-stream uses and for instream flows shall be deemed adequate
mitigation for the issuance of new water rights” (RCW 90.90.020(2). Currently, Ecology
conditions new water rights and water right changes to protect instream flows (Chapter 173-563
WAC and Chapter 173-564 WAC). Information on the Instream Flow Rule and the Biological
Opinion flows that pertain to the Columbia and Snake Rivers is located in Section 3.3.1 of the
Columbia River Water Supply Inventory and Long-Term Water Supply and Demand Forecast,
which can be accessed at: http://www.ecy.wa.gov/programs/wr/cwp/wsi_ltsdf.html. The
inventory includes tables listing the flows.

The requirement to protect instream flows has discouraged some water right changes that could
provide a “new source of water” for municipal users. Ecology considered two alternatives for
processing water rights changes:

Apply instream flow water right created by the June 24, 1980 Columbia River
Instream Flow Rule to new permits or changes of season of use that authorize use
outside the season where the conserved water or acquired water right was
beneficially used. All changes of seasonal to year-round rights would continue to be
subject to the adopted instream flows. Also, new permits that rely on a seasonal water
right for mitigation, but which authorize a new use outside the season of use of the water
right acquired for mitigation, would be subject to the adopted instream flow during the
period outside the time when the mitigation water right was historically exercised.

Waive instream flow water right created by the June 24, 1980 Columbia River
Instream Flow Rule where new permits or transfers shift consumptive demand
away from critical periods and benefit aquatic species. Under this alternative,
Ecology would develop an approach that would recognize the benefit to aquatic species
of shifting the demand from the critical July and August period to the period from
October through March. This approach would include an evaluation of the public
benefits and costs and whether the overriding considerations of the public interest (OCPI)
would be served by shifting the out-of-stream uses away from a critical period for fish.
An example of this approach would be the conversion of a seasonal irrigation use to a
year-round municipal use that would reduce actual water use during July and August for
the mainstem Columbia River or the April to August period for the Snake River. If the
municipal use would be less during July and August than the amount currently used for
irrigation during that period, it would benefit instream flow in the same manner as a
scheduled release of water from a storage facility. This determination could either be
implemented on a case-by-case basis when rights are proposed for change (or mitigation
is evaluated for adequacy to issue a new permit) or it could be addressed through
rulemaking.
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The first alternative relies on conditioning applications for change and new applications to
protect the June 24, 1980 adopted instream flow, which is a water right, entitled to protection
from impairment (see RCW 90.03.345). Only water right changes that expand the season of use
or new permits authorizing a season of use that is not mitigated by the net water savings acquired
through mitigation would be subject to the adopted flows. Also, only that portion of the season
for which the historic beneficial use did not provide “in-time” mitigation would be subject to the
adopted instream flow.

WAC 173-563-080 allows the Director of Ecology to authorize the “use of water which would
conflict with the adopted instream flows when it is clear that overriding considerations of the
public interest (OCPI) will be served.” Withdrawals of water which would conflict with needed
base flows are permitted only “where it is clear that overriding considerations of the public
interest will be served” (RCW 90.54.020(3)(a)). Thus, under the existing 1998 Instream Flow
Rule, a change of water right from seasonal to year-round, or a new permit with associated
mitigation that did not perfectly match the season of use authorized by the new permit, could be
approved without subjecting the change to instream flows in the rule. Such a decision could be
made on a case-by-case basis, require evaluation in consultation with state and federal agencies
and tribes, or could be made by a determination of OCPI by the Director of Ecology in
consultation with other state agency directors and the Commissioner of Public Lands.

The real difference between the second alternative and case-by-case consideration is that
Ecology would establish through rulemaking that seasonal water rights may be changed to year-
round water rights without being subjected to the instream flows set by rule. Currently the
Director may make case-by-case determinations of OCPI. Under the second alternative, the
determination of OCPI would be made one time during rulemaking and that decision would
apply to a class of applications that meet the criteria identified in the rule.

Currently, transfers of season of use (e.g., from irrigation to municipal) are problematic because
the resulting seasonal interruptibility makes it difficult for municipalities to provide reliable
service for a public water system. In some cases this has led to a proliferation of exempt uses
under RCW 90.44.050, rather than transfer of existing rights. The advantage of the second
alternative is that it would encourage regional water systems and will help adjust the hydrograph
to avoid or lessen impacts during initial demand periods.

No matter which alternative is adopted, the underlying statutory requirements for Ecology to
approve a change of water right remain. Ecology may not approve such a change if there are any
adverse impacts to existing water rights (RCW 90.03.380).

Preferred Alternative: Ecology will continue to apply the instream flow water right created by
the 1980 Columbia River Instream Flow Rule to new permits and to season of use changes that
authorize a beneficial use during a different season than the mitigation water right. In situations
where demand shifting from critical summer months to less critical winter months would result
in a benefit to aquatic species, Ecology will consider case-specific waivers of the 1980 instream
flow after consulting with the Directors of the Department of Fish and Wildlife and the
Department of Agriculture and the Commissioner of Public Lands.
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6.1.7 Initiating Voluntary Regional Agreements

The alternatives considered here relate to how aggressively Ecology will pursue VRAs. Two
alternatives were proposed:

Process VRASs as proposed. Ecology would be review VRASs only as proposed by
applicants.

Aggressively pursue VRAs. In addition to reviewing VRAS proposed by applicants,
Ecology would aggressively pursue new water and actively seek groups who wish to
develop VRAs through such strategies such as water marketing and reverse auctions (a
reverse auction occurs when Ecology notifies water rights holders that it is looking for
water to buy or lease and asks those interested to respond to Ecology and let the agency
know how much water they are willing to sell or lease and at what price).

The second alternative would better meet the goal of the Columbia River Water Management
Act of “aggressively pursuing” the development of water supplies. Processing VRAS as
proposed would maintain Ecology’s traditional role of regulating and permitting.

Preferred Alternative: Ecology will support water users with common interests to consider a
VRA where it benefits the Columbia River Management Program and is in the public interest.
Ecology will respond to and work with proponents to execute new VRA proposals that are
consistent with RCW 90.90.030. However, this will not be a major focus of Ecology’s activities.

6.1.8 Processing Voluntary Regional Agreements

Ecology currently processes water right applications according to the “Hillis Rule” (Chapter
173-152-050 WAC). Generally, Ecology will process new water right applications and water
right change applications in two separate tracks in the order they are received within a region.
Ecology may make decisions from multiple water sources within a region based on the oldest
priority date in each source. Ecology generally prioritizes its work by source (WRIA) for
efficiency in investigation and permitting. The oldest priority date is based on the date the
application is filed with Ecology (WAC 173-152-030).

The Hillis Rule provides that certain applications may be processed ahead of competing
applications, which the rule defines as “all existing applications for water right from the same
water source, whether for a new water right or for a change or transfer of an existing water right”
(WAC 173-152-020(4)).

“Same water source” or “source of water” means an aquifer or surface water
body, including a stream, stream system, lake, or reservoir and any spring water
or underground water that is part of or tributary to the surface water body or
aquifer, that the department determines to be an independent water body for the
purposes of water right administration (WAC 173-152-020(5)).

The legislature established two tracks or lines for processing water right applications, one for
applications for new water rights and a second for applications to change an existing water right
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(RCW 90.03.380(5)). Thus, applications for new water only “compete” with other applications
for new water, not with applications to change an existing right. The same is true for change
applications—they are in competition only with other change applications.

Under the Hillis Rule, an application for a new water right or a water right change “may be
processed prior to competing applications if the application resolves or alleviates a public health
or safety emergency caused by a failing public water supply system currently providing potable
water to existing users” (WAC 173-152-050(1)).

An application for a new water right may also be processed out of order if Ecology determines
that “immediate action is necessary for preservation of public health or safety; or ...the proposed
water use is nonconsumptive* and if approved would substantially enhance or protect the quality
of the natural environment” (WAC 173-152-050(2)).

An application to change an existing water right may also be processed prior to competing
applications if one or more of the following criteria are met: “[t]he change or transfer if approved
would substantially enhance the quality of the natural environment; or ...[t]he change or transfer
if approved would result in providing public water supplies to meet general needs of the public
for regional areas;” and/or “[t]he change or transfer was filed by water right holders participating
in an adjudication” (WAC 173-152-050(3)).

The Hillis Rule also provides that each regional office of Ecology shall process applications
satisfying the criteria in the rule in the following order:

a. Health and safety emergencies as defined in WAC 173-152-050(1)

b. Immediate action is necessary for preservation of public health or safety (WAC 173-152-
050 (2)(a)),

c. Transfers or changes that would substantially enhance the quality of the natural
environment (WAC 173-152-050)(3)(a),

d. Transfers or changes that would result in providing public water supplies to meet general
needs of the public for regional areas (WAC 173-152-050(3)(b)),

e. Transfers or changes filed by water right holders participating in an adjudication and a
decision is needed expeditiously to ensure that orders or decrees of the superior court will
be representative of the current water use situation (WAC 173-152-050)(3)(c)), and

* Ecology has adopted a policy (POL 1021) interpreting priority processing of nonconsumptive projects under the
Hillis Rule to include those that are “water budget neutral” when considering the withdrawals and mitigation
(http://www.ecy.wa.gov/programs/wr/rules/images/pdf/pol1021.pdf).
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f.  Nonconsumptive uses that would substantially enhance or protect the quality of the
natural environment (WAC 173-152-050(4)).

RCW 90.90.030 authorizes Ecology to “enter into voluntary regional agreements for the
purposes of providing new water for out-of-stream use, streamlining the application process, and
protecting instream flow.” New water can be obtained from a new water right or the change of
an existing right. Ecology has identified three alternatives for processing applications for new
water rights and water right changes associated with VRAs.

Process applications according to the Hillis Rule. Ecology would continue to process
new water rights applications according to the Hillis Rule. In order for an application
associated with a VRA to be processed ahead of prior competing applications, it would
have to meet one of the exceptions in the Hillis Rule.

Example #1. An applicant has proposed a new 1—acre-foot irrigation project and is
currently fifth oldest in line in priority relative to other competing Columbia River
applications. The application is associated with a VRA. Fifty acre-feet of this
withdrawal will occur in July and August. Under the first alternative, the applicant under
a VRA would have to wait until the four senior applications were processed and then
would be required to mitigate for July and August instream flow impacts. Alternatively,
the applicant could seek priority processing under the Hillis Rule by also mitigating for
instream flow impacts outside the July and August period (e.g., water budget neutral)
provided such mitigation also provided substantial environmental benefit. Because the
mitigation standard for priority processing is a much higher standard under current
regulations than for normal processing, this alternative gives weight to the existing
priority system and senior applicants. Cost reimbursement under RCW 90.03.265 may
also be an option for some applicants. Priority processing under the Hillis Rule and cost
reimbursements are also available to applicants not part of a VRA.

Amend the Hillis Rule for VRAs that convert interruptible rights. The Hillis Rule
would be amended to add a new processing line for water right applications submitted
under VRAS that are solely for the conversion of interruptible rights to non-interruptible
rights.

Amend the Hillis Rule for new water rights from VRAs. The Hillis Rule would be
amended to add a new processing line for issuing new water rights resulting from VRAs.

Any alternative must be consistent with RCW 90.90.030(7) and (8).

(7) Nothing in this section may be interpreted or administered in a manner that
precludes the processing of water right applications under chapter 90.03 or 90.44
RCW that are not included in a voluntary regional agreement.

(8) Nothing in this section may be interpreted or administered in a manner that
impairs or diminishes a valid water right.

For non-VRA applicants, RCW 90.90.030(7) makes it clear that the current consultation pathway
for the Columbia River that Ecology adopted in rule still exists. Absent priority processing,
Ecology would apply the appropriate standard (e.g., either consultation or VRA) to each
applicant in turn according to priority.
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If the first alternative is selected as the preferred alternative, processing of such applications may
be delayed and may affect the decision on the applications. The question is whether any of the
alternatives would impair or diminish a “valid water right or a habitat conservation plan
approved for purposes of compliance with the federal endangered species act” (RCW
90.90.030(8)). Ecology may not grant a new water right if it would impair an existing right. For
purposes of new water rights, pending water right applications are considered in such an
impairment analysis. If a new water right under a VRA was processed and issued prior to
another pending application, it could result in an impairment. However, if the project were
“water budget neutral,” then it is unlikely such impairment would occur. Further, if the
mitigation water for a new water right is created through a VRA prior to the application for a
new water right being filed and processed, there should be no impact from the third alternative.
In contrast to new water right applications, in making decisions on change applications, Ecology
is not required to consider pending water right applications in its impairment analysis.
Therefore, if a change application to convert an interruptible water right to a non-interruptible
right is processed prior to non-VRA change applications, it should not result in an impairment of
other water rights simply because it is processed first.

Preferred Alternative: Ecology currently processes water rights applications according to the
“Hillis Rule” (Chapter 173-152-050 WAC). Ecology will continue this practice for new
Columbia River applications, including those associated with a VRA. This means that,
generally, Ecology will process new water right applications and water right change applications
in two separate lines in the order they are received within an Ecology region. Ecology may
make decisions from multiple water sources within a Region, beginning with the application
with oldest priority date from each source. Ecology generally prioritizes its work by source
(WRIA) for efficiency in investigation and permitting. The priority date is based on the date an
application is filed with Ecology (WAC 173-152-030).

6.1.9 Defining “No Negative Impact” to Instream Flows of the Columbia and
Snake Rivers

The Columbia River Water Management Act sets forth that there shall be no negative impact to
stream flow allowed in July and August on the Columbia River and from April through August
on the Snake River as a result of a VRA. VRASs could propose withdrawals of water in one part
of the basin, based on net water savings through conservation in another part of the basin. There
IS no existing policy on how or where to measure whether a withdrawal of water pursuant to a
VRA would result in a net reduction in stream flow. (The Management Program could include
any project that would benefit instream flows in the Columbia and Snake Rivers, which would
include some projects on tributaries of these rivers. The location where net water savings from a
tributary project would be measured would be at the mouth of the tributary.)

Ecology considered four alternative policies to address measuring a net reduction in instream
flow. For each of these alternatives, if a VRA includes a conservation project funded by
Ecology, there may be an additional restriction that the mitigation must be in the same WRIA as
the new withdrawal (for example see RCW 90.90.010(2)(a) and Section 6.1.3).
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Same pool and downstream. Withdrawals can occur anywhere downstream of, or
anywhere in, the same pool where net water savings through conservation occur,
including in tributaries (Figure 6-3a).

Same major reach. Withdrawals can occur anywhere within the same major reach, but
not downstream of the major reach in which the net water savings through conservation
occur (Figure 6-3a).

Same pool, but not downstream. Withdrawals can occur anywhere within the same
pool where net water savings through conservation occur, but not downstream of the pool
(Figure 6-3Db).

Same pool, but only downstream of point of net water savings. Withdrawals can
occur within the same pool where net water savings through conservation occur, but only
downstream of the point where net water savings through conservation occur, and not
downstream of the pool (Figure 6-3b).

The basis of the four alternatives for defining no net impact to instream flow is the relative
location of the net water savings and the point of withdrawal under the new water right.
Logically, the area of consideration for impact should be aligned with the management units for
instream flow in WAC 173-563-040(1)--John Day Dam downstream to Bonneville Dam;
measured at The Dalles Dam; John Day Dam upstream to McNary Dam measured at John Day
Dam; McNary Dam upstream to Priest Rapids Dam measured at McNary Dam; and Priest
Rapids Dam upstream to the Canadian Border measured at Priest Rapids Dam and upstream at
Wanapum, Rock Island, Rocky Reach, Wells, Chief Joseph, and Grand Coulee Dams.

The second and third alternatives are most consistent with the management units established in
WAC 173-563. Following the scheme laid out in the rule, as long as any impact from the
withdrawal no longer existed at the control point for a management unit, there should be by
definition “no net impact” to the river.

Definition of the “major reach” for use in determinations of “no net impact” will affect the
“portability” of any credit associated with net water savings (mitigation credits) that can be used
to offset the stream flow impacts of new permits. Limiting the use of mitigation credits to a
single pool as opposed to within one of four stream reaches would generally lessen the number
of prospective water users who could benefit from a credit. It would also reduce the distance that
a mitigation credit could be assigned to a new permit to divert water upstream of the site of the
mitigation credit. As a result, there would be fewer river reaches created that would have
reduced stream flow that might negatively impact fisheries or other elements of the built or
natural environment. Restricting the assignment of mitigation credit to new withdrawals at
downstream locations only would eliminate the potential for reaches with reduced flow and
associated environmental impacts. By limiting the potential location of water conservation and
water right acquisitions for mitigating new permits, the costs to the public and prospective water
users can reasonably be expected to be higher because the universe of potentially mitigating
rights or conservation projects would be smaller.
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Preferred Alternative: The Columbia River Water Management Act sets forth that there shall
be no negative impact to stream flow allowed in July and August on the Columbia River and
from April through August on the Snake River as a result of a VRA. Ecology will use metering,
monitoring, stream gaging, and water masters to account for trust water rights derived from
conservation and acquisitions together with all mitigated permits. Ecology will authorize new
out-of-stream uses only within the first mainstem pool that benefits from a trust water right and
any downstream pools, subject to the limitations of RCW 90.90.010(2)(a) on acquisitions and
transfers. Net water savings from a tributary project would be measured at the mouth of the
tributary.

6.1.10  Defining the Main Channel and One-Mile Zone

The legislation defines the mainstems of the Columbia and Snake Rivers to include “all water . .
. within the ordinary high water mark [OHWM] of the main channel...” and “all ground water
within one mile of the ordinary high water mark.” Ecology interprets “all water” in these
definitions to refer to diversions within the one-mile corridor, whereas the place of use could be
outside of the one-mile corridor. Significantly, this definition applies only to RCW 90.90.030
and RCW 90.90.050, which address VRASs and the water resource inventories.

The definition applies to:

a. Water rights issued from the mainstem;
b. No negative impact on instream flows of the mainstem; and

c. Water resource inventory for “effective mainstem water resource planning and
management.”

Ecology considered how to define the OHWM of the main channel and how to measures the one-
mile zone. If a narrow definition were used, the program would focus on a smaller number of
users. Many water users with interruptible water rights would not be included because they
divert water outside of the one-mile corridor and thus might not be eligible to benefit from VRAS
or storage projects. Further, there are springs and creeks tributary to the mainstems within the
one-mile corridor that could be considered “all water”. Ecology considered two alternatives for
defining the main channel OHWM and one-mile zone.

No backwater areas included. The definition of the main channel OHWM would not
include any of the backwater areas on tributaries. A straight line would be drawn across
the mouth of each tributary to delineate the mainstem channel. The main channel also
would not include any tributary surface water rights within the one-mile corridor.

Backwater areas included. The definition of the main channel OHWM would include
backwater areas on tributaries and tributary surface water and thus the one-mile zone
would extend one mile from the OHWM of any of the backwater areas as well as from
the mainstem proper.

The second alternative would include the backwater areas and the one-mile zone for ground
water would be larger. This alternative is more consistent with the definition Ecology has used
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in making water right decisions under WAC 173-563. WAC 173-563-020(1) applies to the
following:

... public surface waters of the main stem Columbia River in Washington State
and to any ground water the withdrawal of which is determined by the department
of ecology to have a significant and direct impact on the surface waters of the
main stem Columbia River. The extent of the “main stem” Columbia River shall
be the Columbia River from the upstream extent of tidal influence (Bonneville
Dam River Mile 146.1) upstream to the United States-Canadian border (River
Mile 745) and including those areas inundated by impounded waters at full pool
elevations. (Emphasis added).

The Snake River rule “applies to public waters of the main stem of the Snake River in
Washington and to any ground water where the ground water is determined by the department of
ecology to be part of or tributary to the surface waters of the main stem of the Snake River”
(WAC 173-564-030(1)).

The first alternative would exclude a portion of this water, namely that backed up into tributary
areas. In doing so, it would exclude certain water rights issued since 1980 and subject to WAC
173-563 minimum flows from participation in this program. The second alternative is more
consistent with Ecology's practice under the existing rule. Finally, the second alternative
provides a larger inventory of water rights, and could improve Ecology's ability to plan for and
manage the Columbia River water resources.

Preferred Alternative: The Columbia River Water Management Act defines the mainstems of
the Columbia and Snake Rivers to include “all water ... within the ordinary high water mark
(OHWM) of the main channel...” and “all ground water within one mile of the ordinary high
water mark.” Ecology interprets “all water” in these definitions to refer to diversions within the
one-mile corridor, even where the place of use of the diverted water is outside of the one-mile
corridor. The definition of the main channel and one-mile zone applies to:

a. Water right permits issued from the mainstem;

b. The mitigation standard for VRASs (no negative impact on instream flows of the
mainstems); and

c. The water resource inventory prepared for “effective mainstem water resource planning
and management.”

A straight line will be drawn across the mouth of each tributary to delineate the mainstem
channel. The main channel OHWM does not include any of the backwater areas on tributaries
nor does it include tributary surface water rights within the one-mile corridor.

6.1.11 Coordinating VRA Mitigation and Processing New Water Rights

Processing new water rights from the Columbia River will require mitigation for any impacts to
instream flows. The mitigation will be provided either through a VRA or through the
consultation process (WAC 173-563-020, see Section 1.3 for additional information). A VRA
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requires no negative impact on instream flows in July and August (April through August for the
Snake River). Mitigation under a VRA means avoidance of impacts on flows and is in kind, in
time, and in place.

Ecology plans to aggressively pursue funding of storage and conservation projects to make
mitigation water available for such permits. However, adequate mitigation water may not be
available for new water rights associated with a VRA. RCW 90.03.380(5)(c) allows Ecology to
skip over a water rights change application to the next person in line if information is lacking to
make a decision on the request. There has been some concern that Ecology does not have
similar statutory discretion for processing new water rights and must process them in the order
they are received. However, it now seems clear that Ecology may request permission from the
applicant to be skipped over if the senior applicant has not provided enough information on the
application.

Ecology considered two alternatives for processing applications if adequate mitigation water has
not been acquired in the area needed to make a permit decision.

Deny the application. If mitigation water is not available to meet the requirements in
the legislation, Ecology should deny the decision or otherwise require the applicant to
provide adequate mitigation in a timely manner (to meet the VRA standard or that
imposed by Ecology following consultation). If the application is denied and mitigation
later becomes available in that area, the applicant would have to refile an application and
the mitigation water would be used for the oldest application in line in that area.

Seek legislative authority to skip applications. Ecology should seek legislative
authority similar to that provided in the change statute (RCW 90.03.380(5)(c)) so it can
skip over VRA applications upon request of the applicant where mitigation is not
available. If mitigation later becomes available, the senior-most applicant in that area
would be able to use the mitigation for their project subject to the terms and conditions of
Ecology's acquisition of the mitigation.

In large part, the effect of these alternatives on any pending application depends on whether the
Hillis Rule (WAC 173-152) is amended by Ecology to create a separate line for new water right
applications associated with a VRA (see Section 6.1.8). If VRA applications are in a separate
line, it seems logical that Ecology would not process the applications until the mitigation water
is in place. In the alternative, Ecology could process applications and issue permits subject to
instream flow conditions that would be removed as mitigation meeting the mitigation standard is
accepted. A phased authorization, like the 1993 Quad-Cities permit, may provide a reasonable
model for balancing infrastructure planning, financing, and acquisition of mitigation water.

Conflicts would likely arise over Ecology’s schedule for acting on pending applications when a
pool of mitigation water is not available to mitigate for all of the pending applicants’ needs. If a
non-VRA applicant deep in the line of applications acquired its own mitigation and Ecology
agreed to process its application, but the VRA applicant earlier in line did not have mitigation
available, then the VRA application would be denied unless the senior applicant agreed to allow
the junior application to be processed first. The reverse situation may be as likely to occur.
Absent a decision to deny applications without acceptable mitigation, any other application that
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provided its own mitigation water would be delayed significantly while the consultation process
under WAC 173-563-020(4) was performed. Alternatively, Ecology could choose not to process
any applications in that area until mitigation water is available for all applicants in the entire
area.

Preferred Alternative: Processing new water rights from the Columbia River will require
mitigation for any impacts to instream flows. The mitigation will be provided either through a
VRA or through the consultation process (WAC 173-563-020, see Section 1.3 for additional
information). The mitigation standard for Columbia River water rights covered by a VRA is no
negative impact on instream flows during July and August. For the Snake River, it is no negative
impact for the months of April through August. Mitigation under a VRA means avoidance of
negative impacts on flows and must be in-kind, in-time, and in-place.

Ecology will aggressively pursue funding of water supply projects to make mitigation water
available for new mainstem permits, whether covered by a VRA or not. However, in some
cases, adequate (in-kind, in-time, in-place) mitigation water may not be available. RCW
90.03.380(5)(c) allows Ecology to skip over a water right change application to the next person
in line if information is lacking to make a decision on the request. There has been some concern
that Ecology does not have similar statutory discretion for processing new water rights and must
process them in the order they are received. However it now seems clear that Ecology may
request permission from the senior applicant to be skipped over if the senior applicant has not
provided enough information on the application.

If state-funded mitigation is unavailable and those earlier in line that require mitigation cannot
provide their own, Ecology would allow those earlier in line to voluntarily step aside for up a set
period of time. After that period of time, the application would be processed, even if adequate
mitigation water has not been found. This may result in a denial of an application to the extent
that mitigation was inadequate. If an earlier applicant declines to step aside, Ecology will
process the application and would deny an application that fails to meet the four-part test under
RCW 90.03.290. Ecology will address this process through policy development or, if required
by RCW 34.05, rulemaking and will consider reasonable timeframes (e.g., two years) necessary
to coordinate acquisition of adequate mitigation under the program (in-kind, in-place, in-time)
with new application requests. .

6.1.12 Coordinating VRA and Non-VRA Processing

WAC 173-152-030 states that Ecology will process new water right applications in the order
they are received within a region. It also allows Ecology to make decisions from multiple water
sources within a region, based on the oldest priority date in each source (Ecology defines
“source” as the same body of public water that is not hydraulically connected). The oldest
priority date is based on the date of the application filed with Ecology. Generally, Ecology
processes water rights applications on a WRIA by WRIA basis within the region to maximize
permitting efficiency, which may include Columbia River applicants and non-Columbia River
applicants. The Columbia River spans multiple WRIAs and three Ecology regions (Southwest,
Central and Eastern). How Ecology chooses to prioritize its work will affect the seniority of
applicants who will be processed under the Management Program, where Ecology should
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prioritize its conservation efforts to generate mitigation water through acquisitions and
conservation project funding, and where applications will be eligible to receive mitigation water
from projects funded with Columbia River dollars. Ecology considered three alternatives for
processing VRA and non-VRA applications:

Grouped within the Columbia River one-mile corridor. Ecology would group all
applicants in the Columbia River one-mile corridor together, giving maximum weight to
the existing priority system.

Grouped within the Columbia River one-mile corridor by region. Ecology would
group all applicants in the Columbia River one-mile corridor by region and direct staff to
work on the first applicant in each region at the same time. This would provide regional
parity by processing water rights in each region. Water rights in one region would not be
processed to the exclusion of another region.

Grouped within the Columbia River one-mile corridor with WRIA permitting.
Ecology would group all applicants in the Columbia River one-mile corridor with
tributary WRIA permitting, which integrates permitting at the WRIA level. Ecology
would choose which WRIA to work in based on the existence of mitigation water
available to offset Columbia River impacts.

In assessing these alternatives it is important to consider another section of the Hillis Rule that
establishes how Ecology is to organize and manage its water rights workload. WAC 173-152-
030 provides in part as follows:

The department will make decisions on new water right applications and
applications for change or transfer of an existing water right within a region or
within a regional or field office's geographic area in the order the application was
received except as provided for in subsection (3) of this section and WAC 173-
152-050.

The second and third alternatives appear to be most consistent with this rule.

The department may, based on the criteria identified in subsection (4) of this
section, conduct an investigation and make decisions on one or more water right
applications for the use of water from the same water source. Within a regional
office, more than one water source may be investigated at a time. When numerous
applications for water from the same water source are being investigated, the
decisions will be made in the order in which the applications were received. Each
application will be considered individually under the requirements of Chapters
90.03 and 90.44 RCW.

Criteria for selecting a water source include, but are not limited to:

a. The number and age of pending applications, and the quantities of water
requested;
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b. The ability to efficiently investigate applications because of the availability of
data related to water supply and future needs, streamflow needs for instream
values, and hydrogeology of the basin;

c. The ability of the department to support implementation of local land use
plans or implementation of water resource plans;

d. The projected population and economic growth in the area; and/or

e. The completion of an initial basin assessment as provided for in WAC 173-
152-040(5).

The first alternative appears most consistent with the definition of same source and processing
applications from the same source at the same time.

“Same water source” or “source of water” means an aquifer or surface water
body, including a stream, stream system, lake, or reservoir and any spring water
or underground water that is part of or tributary to the surface water body or
aquifer, that the department determines to be an independent water body for the
purposes of water right administration (WAC 173-152-020(5).

When considering whether a new water right would impair existing water rights, Ecology must
consider pending water right applications. To the extent that grouping applications within one
mile of the Columbia River would allow decisions to be made without consideration of
applications outside the one-mile corridor that may be in hydraulic continuity with the river, the
potential for impairment exists.

Preferred Alternative: WAC 173-152-030 states that Ecology will process new water right
applications in the order they are received within a region. It also allows Ecology to make
decisions from multiple water sources within a region, beginning with the oldest priority date in
each source. The priority date is based on the date an application is filed with Ecology. Ecology
defines a “source of water” as surface waters and/or ground water in hydraulic connection,
meeting the following four conditions:

a. They share a common recharge area;

b. They are part of a common flow regime;

c. They are separable from other water sources by effective barriers to hydraulic flow; and

d. They are an independent water body for the purpose of water right administration, as
determined by Ecology.

Generally, Ecology processes water rights applications on a WRIA-by-WRIA basis within a
Region to maximize permitting efficiency. WRIAs may include Columbia River applicants and
non-Columbia River applicants.

Ecology will use a hybrid of two choices presented in the Draft EIS to coordinate VRA and non-
VRA application processing based on: 1) the source of mitigation water acquired and placed into
the Trust Program (e.g., mainstem savings versus tributary savings); and 2) whether saved water
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must stay within the WRIA by statute (e.g., RCW 90.90.010(2)(a) without specific legislative
authorization, as follows:

Grouped within the Columbia River one-mile corridor. If the source of mitigation
water is a mainstem conservation, acquisition, or storage project, Ecology will group all
applicants in the Columbia River one-mile corridor together. Ecology will process
applications from the mainstem independent of WRIA boundaries when the source of
water from a water supply project is from the mainstem Columbia, for example, the
proposed Lake Roosevelt drawdown.

Grouped within the Columbia River one-mile corridor with WRIA permitting. If
the source of mitigation water is a conservation or acquisition project within a tributary
stream, Ecology will group applicants within the Columbia River one-mile corridor
together with tributary WRIA permitting. Ecology will choose which WRIA to work in
based on the availability of water rights within the Trust Program to match up with new
permits from the Columbia River requiring mitigation to satisfy the no negative impact
policy described in section 6.1.9. The senior-most applicant within the WRIA will be
processed ahead of older mainstem applicants downstream if those older applicants
cannot benefit from mitigation water that must stay within the WRIA.

Example: Consider two applicants. Applicant 1 has a priority date of 1992 and is
located in WRIA 40. Applicant 2 has a priority date of 1994 and is located upstream in
WRIA 45. As the senior applicant, Applicant 1 would normally be processed first. If
mitigation water were obtained from the mainstem Columbia River, it would be assigned
to mitigate the impacts of a permit that would be issued to Applicant 1. Applicant 2
would then be the next in line for processing.

However, if mitigation water is obtained within WRIA 45 through acquisition or transfer
and is protected to the Columbia River, this mitigation water could not be used to
mitigate a new permit within WRIA 40 unless Ecology first receives specific legislative
authorization. Therefore, absent specific legislative authorization, Applicant 2 would be
the senior-most water right applicant eligible to receive the benefit of the mitigation
water. In this way, water supply will be matched with demand so that mitigation benefit
is assigned to the senior-most applicant capable of benefiting from the source of the
mitigation. See Figure 6-4 below.
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Figure 6-4. Example of applications grouped with the Columbia River
one-mile corridor with WRIA permitting

6.1.13 Funding Projects Associated with a VRA

The Columbia River Management Act does not directly require Ecology to use conservation or
storage funding to assist in providing mitigation water for VRAs. Ecology considered three
alternatives for funding projects associated with VRAs.

Mitigation for all applicants. Ecology would spend conservation project money on
projects that will provide mitigation for all applicants subject to their priority date in line
regardless of whether they participate in a VRA or not.

Mitigation only for applicants in VRAs. Ecology would only spend conservation
project money on projects that will provide mitigation for applicants in VRAS.
Applicants not in VRAS that participate in the consultation process would provide their
own mitigation.

No mitigation for applicants in VRAs. Ecology would not spend conservation project
money for mitigation associated with VRAs. VRA participants would provide their own
mitigation.

RCW 90.90.010 provides that one-third of the money in the Columbia River Basin Water Supply
Account is to be used for projects other than new storage, including conservation projects. The
net water savings achieved through conservation funded by the state are to be transferred to the
state Trust Program in the proportion funded by the state (RCW 90.90.030). The Columbia
River Water Management Act directs Ecology to begin to implement the Management Program
with a $10 million authorization and include funding projects that improve water use efficiency.
Finally, nothing in RCW 90.90.030 regarding VRAs may be “interpreted or administered in a
manner that precludes the processing of water right applications ... that are not included in a
voluntary regional agreement.”
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One of the objectives of VRAS is to develop new water supplies for out-of-stream uses (RCW
90.90.030). This in turn depends on development of mitigation for these new water rights,
primarily through conservation. The second alternative is inconsistent with the objective of the
law. Although limiting state funding to conservation projects associated with VRAs would not
“preclude” the processing of non-VRA applications in the strictest sense (i.e., prevent the
occurrence of or make impossible), it would in reality make it much more difficult for a non-
VRA application to be approved. The first alternative under which Ecology would fund
conservation projects that would provide mitigation to all applicants appears to be most
consistent with the intent of the Columbia River Water Management Act and would avoid
potential impairment of existing water rights/pending water right applications.

Preferred Alternative: The Columbia River Management Act does not directly require Ecology
to use conservation or storage funding to assist in providing mitigation water for VRAS.
However, Ecology will expend Account funds on projects that will provide mitigation for
mainstem water right applicants, including those who participate in VRASs. Funding criteria for
water supply projects will include incentives for federal, local, or private participation as a
method of sharing responsibility for the costs of water supply development and to support long-
term financial sustainability for the program.

6.1.14  Inclusion of Exempt Wells in Water Use Inventory

The Columbia River Management Act directs Ecology to develop a Columbia River mainstem
water resources information system that includes “the total aggregate quantity of water rights
issued under state permits and certificates and filed under state claims on the Columbia River
mainstem and for ground water within one mile of the mainstem” (RCW 90.90.050(2)(a)).
Exempt wells are not issued permits or certificates, and yet are allowed to withdraw water, and
are subject to interruption in order to protect instream flows. Exempt wells are an important part
of the water balance for the defined area and yet are not technically within the definition of what
the information system is expected to include. Ecology considered two alternatives for including
exempt wells in the inventory system.

Do not include exempt wells in the information system.

Include exempt wells in the information system.

The first alternative would adopt the most literal reading of the law: the inventory shall include
water right permits, certificates and claims. However, this alternative also inserts an extra word
into the law—"only.” While the law requires Ecology to include the listed water rights, it does
not preclude Ecology from including additional water rights information, i.e., exempt wells.
RCW 90.44.050 provides that:

“...to the extent that it is regularly used beneficially, shall be entitled to a right
equal to that established by a permit issued under the provisions of this chapter:
PROVIDED, HOWEVER, That the department from time to time may require the
person or agency making any such small withdrawal to furnish information as to
the means for and the quantity of that withdrawal: PROVIDED, FURTHER, That
at the option of the party making withdrawals of ground waters of the state not
exceeding five thousand gallons per day, applications under this section or
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declarations under RCW 90.44.090 may be filed and permits and certificates
obtained in the same manner and under the same requirements as is in this chapter
provided in the case of withdrawals in excess of five thousand gallons a day.”

Thus, RCW 90.44.050 provides that beneficial use of exempt ground water withdrawals
equate to a water right obtained by permit.”

The second alternative is a more complete accounting or estimation of water beneficially used
under all water rights. This alternative is also consistent with the objective of the water resource
inventory, which is to provide “the information necessary for effective mainstem [including
groundwater within one-mile] water resources planning and management” (RCW 90.90.050(1)).

Preferred Alternative: Ecology will include uses of ground water exempt from permitting in
the water use inventory. However, the first inventories will address only uses that rely on wells
for which electronic information is available. Over time, as resources and opportunities allow,
Ecology will expand the inventories to include additional exempt uses. Ecology will provide
access on its website to the aggregate inventory data by 2009.

> A significant difference between permits, certificates, and claims is that water beneficially used under them can be
changed pursuant to RCW 90.03.380 and RCW 90.44.100, whereas the Pollution Control Hearings Board has held
that a water right based upon the ground water exemption cannot be changed under RCW 90.03.380:

“An exempt use under RCW 90.44.050 is illusory for the purposes of the change statute.
Transferring an exempt right would not eliminate the ability of future owners of the property to
claim an exempt use in the future. In essence, granting the change in place of use would
accomplish nothing more than transferring a use without affecting the water rights appurtenant to
the existing place of use. Any certificate of change issued for a transfer of the exempt use would
constitute a grant of a new water right beyond the scope of a change application.” Knight, et al. v.
Ecology, PCHB Nos. 94-61, 94-77, & 94-80 (1995).
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626 32" Ave.
Seattle, WA 98112

Graeme Aggett

Riverside Technology Inc.
2290 East Prospect

Fort Collins, CO 80525

Tam Seasholtz
P.O. Box 2465
Portland, OR 97208

James Hollingsworth
2508 S. Adams Rd.
Veradale, WA 99037

James C. Langford
1338 Sacramento
Richland, WA 99354

Jan Treecraft
1203 W. 16" Ave.
Spokane, WA 99203

Cathy Verret
2450 Potter St.
Eugene, OR 97405

Larry Vinsonhaler
2567 Lynx Way
Boise, ID 83705

Larry Mattson
2810 Shelton Ave.
Yakima, WA 98902

Steven Hughes

URS Corp

1501 4™ Ave, Ste. 1400
Seattle, WA 98101

Ryan Sudbury
Nez Perce Tribe
P.O. Box 305
Lapwai, ID 83843

Lawrence Hullet

Student - Columbia Basin College
6311 Morrison Street

West Richland, WA 99353
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