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This Agreement is made and entered into thisZ?i day of IDCM/F' 7 2015, by and between the
Washington State Department of Ecology (Ecology), and New Suncadia, LLC {Suncadia) {collectively, the
“Parties”}.

RECITALS

A. Ecology administers the Yakima River Basin Trust Water Rights Program, as authorized under
Chapter 90.38 RCW and Chapter 90.42 RCW (Trust Water Rights Program).

B. Suncadia is the owner and developer of real property in Kittitas County referred to in this
Agreement as the “MPR and Bullfrog UGA properties” and generally depicted on a map attached hereto
and incorporated by reference as Exhibit A.

C. Suncadia is the owner of certain water rights in the mainstem of the Yakima River referred to
in this Agreement as the “Pautzke Water Rights,” as more particularly described in Exhibit B, attached
hereto and incorporated by reference.

D. Suncadia retains beneficial interest in certain water rights in the mainstem of the Yakima River
referred to in this Agreement as the “Lamb and Anderson Water Rights,” as more particularly described
in Exhibit C, attached hereto and incorporated by reference.

E. Suncadia is the owner of certain water rights in certain tributaries of the Yakima River referred
to in this Agreement as the “Tributary Water Rights,” as more particularly described in Exhibit D, attached
hereto and incorporated by reference.

F. Suncadia uses the Pautzke Water Rights as the primary water supply for the Suncadia MPR and
Bulifrog UGA properties.

G. In Ecology’s March 28, 2003, letter modifying the Kittitas County Water Conservancy Board’s
Records of Decision approving transfer of Suncadia’s Pautzke Water Rights {Ecology’s 2003 Modification
letter) Ecology incorporated several conditions to ensure that instantaneous diversion or withdrawal
rates and annual consumptive amounts were consistent with analyses presented in the Cle Elum Urban
Growth Area Environmental Impact Statement (Cle Elum UGA EIS). Annual consumptive amounts were
estimated for the prospective water uses associated with the Master Planned Resort, the Cle Elum Urban
Growth area, the potential future uses of the lands where Suncadia water rights were formerly
appurtenant, and offsite development induced by economic activity expected to result from construction

and operation of the resort,

H. Ecology approved the transfer of Suncadia’s Tributary Water Rights to instream flows
conditioned on offsetting the projected consumptive use for the prospective development of the
properties where Suncadia’s tributary water rights were formerly appurtenant. The estimates presented
in the Cle Elum UGA EIS were included in each Report of Examination for the tributary water rights.

|. After Ecology approved the transfer of the Pautzke Water Rights for Suncadia’s MPR and
Bullfrog UGA properties, it entered into a water storage contract (Exchange Contract} with the United
States Bureau of Reclamation {Reclamation) dated January 29, 2008, that allows Ecology to store trust
water rights into Reclamation’s Yakima Project in accordance with certain terms and conditions set forth

in the Exchange Contract.



J. Suncadia transferred the Lamb and Anderson Water Rights to the Trust Water Rights Program.
Ecology administers Suncadia’s Lamb and Anderson Water Rights pursuant to a Trust Water Right
Agreement between Ecology and Suncadia executed on February 11, 2010, attached hereto as Exhibit &,
and incorporated by reference. The Agreement provides that the Lamb and Anderson Water Rights are
used to mitigate for conditions included in Ecology’s 2003 Modification Letter approving the Pautzke

Water Rights changes,

K. Suncadia and Ecology have evaluated the new uses of water from induced offsite development
and development of formerly appurtenant properties and concluded it is significantly less than estimated
in the Cle Elum UGA EIS. Consequently, this Trust Water Right Agreement reflects the intent of the Parties
to account for the amount of water rights needed for the MPR and Bullfrog UGA properties, mitigation
obligations for the MPR and Bullfrog UGA properties and the amount remaining for potential third-party
use. Furthermore, this Agreement reflects the Parties’ intent for Suncadia to primarily rely on its Pautzke
Water Rights, Lamb and Anderson Water Rights and a portion of its Big Creek Water Rights for the MPR
and Bullfrog UGA properties.

L. Suncadia and Ecology desire to facilitate use of the Tributary Water Rights as mitigation for
existing third-party domestic water users and some new domestic water use, to include outdoor irrigation
as otherwise allowed, so fong as that new use is consistent with the water right change guthorizations for
the MPR and with the baseline environmental conditions in each tributary as described in the Cle Elum

UGA EIS.

M. Suncadia is willing to transfer its Tributary Water Rights to the Trust Water Rights Program, to
be used and available for use as provided in this Agreement.

N. Ecology is willing and authorized to hold the water rights in the Trust Water Rights Program
for use as provided in this Agreement.

AGREEMENT

in consideration of the foregoing, the mutual covenants and undertakings as hereinafter set forth,
and other good and valuable consideration, the receipt of which is hereby acknowledged, the Parties
heretc hereby agree as follows:

1. Suncadia’s Mitigation Responsibilities — Suncadia and Ecology agree that the estimated
annual consumptive amount in Ecology’s 2003 Modification Letter over-estimated the consumptive
quantity needed to offset the induced offsite development identified in the Cle Elum UGA EIS and on the
properties the Pautzke Water Rights and Tributary Water Rights were formerly appurtenant to.

1.1 Induced Offsite Development — Suncadia and Ecology agree that the Cle Elum
UGA EiS overestimated the consumptive use associated with the offset induced offsite
development. The Cle Elum UGA EIS’ analysis estimated that each new residence would reguire
approximately 1.0 acre-feet (AF) of consumptive use annuaily for a total of 476 AF. Since adoption
of WAC 173-539A, mitigation certificates sold by several water banks for approximately 725
residences have typically provided a consumptive quantity of 0.137 AF to offset an average annual
use of 350 gpd per household, including outdoor irrigation for domestic purposes as otherwise
allowed, Relying on the same assumptions and requirements as WAC 173-5394, a total of 41.49
AF of consumptive use is sufficient to offset the consumptive use associated with 302.9

residences.

1.1.1  Ecolegy and Suncadia agree to continue relying on the Cle Elum UGA
EIS’s estimate of 302.9 new households in the surrounding area to estimate induced offsite
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development caused by the construction of the MPR and Bulifrog UGA properties. Ecology and
Suncadia agree that Suncadia’s obligation is to mitigate for 41.49 AF of water rights annually.

1.1.2  Suncadia has transferred or pledged to transfer the beneficial interest in
approximately 64.08 AF of consumptively used water rights annually to mitigate for
induced offsite development from its Lamb and Anderson Water Rights through
operation of Suncadia’s Water Bank. Ecology agrees to accept such transfers as full
satisfaction of Suncadia’s induced offsite development mitigation responsibilities
described above.

1.2 Fallowed Land Mitigation for the Pautzke Water Rights— As of March 28, 2003,
the legal authority for the City of Elfenshurg to irrigate 81 acres projected to consume 216 acre-ft
was not settled. To ensure such use would not be adverse to the Yakima River's Total Water
Supply Available {TWSA}, Ecology’s 2003 Modification Letter provided that until the tributary
water rights were transferred to the Trust Water Right Program, 216 acre-feet associated with
the prospective Pautzke property would be held back from full use at the MPR and Bulifrog UGA
properties. Upon execution of this Agreement, Ecology recognizes that the City of Ellensburg’s
water right under Court Claim 02085, draft Certificate Number 54-83580-) in Ecology v.
Acquavella, Yakima County Superior Court Cause No. 77-2-01484-5 is adequate to serve the
projected water use at the Pautzke property and not reduce TWSA. Suncadia and Ecology agree
that Suncadia will no longer be required to hold back 216 AF to offset the consumptive use
associated with development served by the City of Ellenshurg at the property the Pautzke water
rights were formerly appurtenant.

1.3 Fallowed Land Mitigation for Suncadia’s Tributary Water Rights — Suncadia and
Ecology examined the actual development on each of the formerly appurtenant properties and
concluded it was significantly less than anticipated. The actual development of the formerly
appurtenant property as of the date of this Agreement is attached hereto as Exhibit F.

1.3.1 Ecology will deem Suncadia’s mitigation responsibility to offset
development on the land formerly appurtenant to Suncadia’s Tributary Water Rights satisfied
with the transfer of Suncadia’s Tributary Water Rights to the State Trust Water Right Program and
the assignment of a total of 25.24 AF of Suncadia’s Tributary Water Rights to be held in the State
Trust Water Right Program for such property as foliows:

1.3.1.1 Big Creek: 3.34 AF annually;

1.3.1.2 Teanaway River: 8.16 AF annually;
1.2.1.3 Swauk Creek: 12.49 AF annually; and
1.3.1.4 First Creek: 1.25 AF annually.

2, Suncadia MPR and Bullfrog UGA Properties Water Rights

2.1 Suncadia will use its Pautzke Water Rights on the MPR and Bullfrog UGA Properties, as
provided in Ecology’s 2003 Modification Letter and the associated changed Court Claims described in the
Pre-Trial Order #17 Notices filed with Yakima County Superior Court.

2.2 Suncadia will use the unobligated portions of the Lamb and Anderson Water Rights as
mitigation to offset additional consumptive use on the MPR and Builfrog UGA Properties, as provided in
Provision Number 5 of Ecofogy’s 2003 Modification Letter.
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2.2.1 Suncadia and Ecology agree that this agreement will replace the current Trust
Water Right Agreement for the Lamb and Anderson Water Rights, dated February 11, 2010,

2.2.2  Ecology will accept unobligated portions of Suncadia’s Lamb and Anderson Water
Rights as mitigation to offset additional consumptive use on the MPR and Bullfrog UGA Properties.
Ecology agrees to amend the Lamb and Anderson Water Rights Trust Water Right Agreement to
be consistent with this Agreement, a draft amendment attached hereto as Exhibit G.

2.2.3  Suncadia will submit to Ecology change of use applications for its Pautzke Water
Rights to reflect the over-estimated the consumptive quantity needed to offset the induced offsite
development identified in the Cle Elum UGA EIS and on the properties the Pautzke Water Rights
and Tributary Water Rights were formerly appurtenant to. Ecology will complete #s accounting
of the mitigation uses associated with the 2003 Modification Letter consistent with this
Agreament and will issue superseding water right permits for the Pautzke Water Rights to reflect
current consumptive use estimates associated with induced offsite development, as provided in
this Agreement. Suncadia will work with one of the Cost Reimbursement Consultants under
Ecology's Master contract to provide a draft Report of Examination for Ecclogy’s review.

b 23 Ecology will timely process new mitigated water right permit applications for the MPR
and UGA properties relying on the unobiligated Lamb and Anderson Water Rights held in the Trust Water
Right Program {estimated to be 351.51 acre-feet (AF}) and a portion of Suncadia’s Big Creek Water Rights
{estimated to be 59.49 AF) (referred to herein as the “New Mitigated Water Right Permit”), draft
applications for the New Mitigated Water Right Perimit are attached hereto as Exhibit H.

2.4 Except as provided herein, Suncadia’s annual Monitoring and Management Plan will be
reduced to reporting compliance with the Court’s Order Requiring Metering, Measuring and Reporting in
Ecology v. Acquavella, RCW 90.03.360 and Chapter 173-173 WAC,

3. Suncadia Tributary Water Rights

31 Suncadia and Ecology intend to execute additional trust water agreements under which
Suncadia will transfer its Tributary Water Rights into the Trust Water Program. Suncadia and Ecology
intend to enter into a trust water right agreement for the Big Creek Water Rights relied upon as mitigation
for the New Mitigated Water Right Permit, a draft attached hereto as Exhibit I. Suncadia and Ecology
intend to enter into a trust water right agreement for the Teanaway River, Swauk Creek and First Creek
water rights, a draft attached hereto as Exhibit J. Suncadia and Ecology desire to facilitate use of the
tributary water rights as mitigation for existing third-party water users and some new water use so long
as that new use is consistent with the water right change authorizations for the MPR and with the baseline
environmental conditions in each tributary as described in the Cle Elum UGA EIS. The Parties will continue
to work In good faith to specify the suitability of each of the water rights prior to finalizing the trust water

right agreement.

3.2 Suncadia and Ecology agree that the use of the Tributary Water Rights will require the
installation and maintenance of gaging stations to measure instream flows during low flow periods.
Suncadia will fund the installation, maintenance, operation and measurement costs for gaging stations
needed on the tributary stream(s) used to mitigate for the New Mitigated Water Right Permit. Suncadia
and Ecofogy agree that the use of the Tributary Water Rights will require the installation and maintenance
of gaging stations or otherwise measuring flows during the low flow period. Suncadia may assign the
obligation of installing and maintaining gaging stations or measuring instream flows to third parties to the
extent the heneficial interest of its Tributary Water Rights are assigned.
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4, Bureau of Reclamation Exchange Contract

4.1 Ecology may assign Suncadia’s portions of the Trust Water Rights to the USBR-Ecology
Exchange Contract to address flow-refated impacts caused by Suncadia’s use of the Pautzke, Lamb and
Anderson Water Rights as provided in this Agreement. Suncadia will pay Ecology the fees charged under
the Exchange Contract.

4.2 Ecology will deduct from the amount of water transferred by Suncadia into the trust water
program the amount of water necessary to address fish enhancement requirements as outlined in the
Bureau of Reclamation Exchange Contract.

5. Implementation
541 Suncadia will file any applications necessary to implement this Agreement.

5.2 Suncadia may continue to sell mitigation credits from the Lamb and Anderson Water
Rights until full implementation of this Agreement pursuant to the terms of Trust Water Right Agreement
for the Lamb and Anderson Water Rights.

6. Ecology’s Management of Trust Water Rights

6.1 Ecology agrees to hold Suncadia’s Lamb and Anderson Water Rights in trust for Suncadia,
consistent with the terms of the Trust Water Right Agreement signed between the Parties on February

11, 2010, as amended,

6.2 Ecology agrees to hold Suncadia’s Tributary Water Rights in trust for Suncadia, or any third
parties for which the Water Rights are assigned, consistent with the Trust Water Right Agreements signed

by the Parties.

7. General Provisions

7.1 This Agreement may be assigned by Suncadia upon giving written notice to Ecology. This
Agreement is binding upon and inures to the benefit of the Parties to the Agreement as well as upon and
to the benefit of their respective helrs, personal representatives and other successors in interest.

7.2 in the event of a conflict between this Agreement hetween Ecology and Suncadia and any
other existing agreements between Ecology and Suncadia, and except as expiicitly provided herein, this
Agreement shall control. The Trust Water Right Agreement between the Parties signed on March 13, 2013,
as amended, for Suncadia’s First Creek and Big Creek water rights currently used for water banking
purposes remains in effect to the extent the Agreement is consistent with this Agreement.

7.3 Except as provided in this Section, if any provision of this Agreement is determined by a
court of competent jurisdiction to be void or unenforceable for any reason, the remaining provisions
hereof shall remain in full force and effect. if a provision hereof is determined to be void or unenforceable
by a court of competent jurisdiction and such provision was an essential part of the consideration given
to support this Agreement, then this Agreement shall either be reformed by such court to ensure
fulfillment of the Parties’ purposes herein or be rescinded in its entirety and equity done,

7.4 In no event shall the termination of this Agreement aiter or affect any water previously
allocated for mitigation through permits granted to new applications.

7.5 The Parties agree to defend the terms of this Agreement, including any measures taken
for its implementation.
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7.6 Any notice or communication required by this Agreement between the Parties shall be
given to the addresses set forth below:

To Ecology: Water Resources Section Manager
Washington Department of Ecology
Central Regional Office
1250 West Alder Street
Union Gap, WA 98903-0009

To New Suncadia, LLC; New Suncadia, LLC
770 Suncadia Trail
Cle Elum, WA 98922

7.7 Amendments to this Agreement must be in writing and signed by an authorized
representative of each party.

7.8 If any party fails to exercise its rights under this Agreement, it will not be precluded from
subsequent exercise of its rights under this Agreement. A failure to exercise rights will not constitute a
waiver of any other rights under this Agreement, unless stated in a letter signed by an authorized
representative of the party and attached to the original Agreement.

7.9 This Agreement will be governed and enforced under the laws of the State of Washington.
Venue for any action arising under or related to this Agreement shall be in Kittitas County, Washington.
THIS AGREEMENT is effective as of the date first above written.
WASHINGTON DEPARTMENT OF ECOLOGY

Thomas Perkow,
Acting Section Manager

Water ResourcesProgram, Central Regional Office
Date: /.2/8//7

NEW SUNCADIA, LLC By: Suncadia Operating Member, LLC,
a Delaware limited liability company,
its managing member
By: LDD Suncadia Manager, Inc,,
a Delaware corporation,

Paﬁl/liisent}é'rg, Senior Vice President
Date: /2 -2 Dol=

Gan} Kieetbs R V_i}:e President
Date: {2305




EXHIBIT A - MPR and Bullfrog UGA Properties




EXHIBIT B — Pautzke Water Rights

Water Rights for MPR

Use Authorization Qa (acre-feet) Qa (CU) {acre-feet)
CS4-YRBO7CCO1724@1/ @4 1005.98 392.29
CS4-YRBO7CC01724@2/@5 536.3 165.93
CS4-YRBO7CC001724@3/@6 929.62 194.49

2,471.9 750.71

Water Rights for Bullfrog UGA Property

Use Authorization Qa {acre-feet) Qa (CU) {acre-feet)
CS4-01724(A)CTCL 283.92 67.51
CS4-01724{B)CTCL* 88.94 23.83
CS4-01724{(C)CTCL? 87.98 27.65

460.84 118.99

1 £54-01724(B) was originally authorized for 0.58 cfs, 33.13 AF/CU, 123.64 AF. C54-01724(B)CTCL@2 resulted
in the transfer of 0.08 cfs, 9.3 AF/CU, 34.7 AF to the City of Roslyn, leaving the balance avallable for Suncadia’s use.

2 €54-02724{C)CTCL was originally authorized for 0.50 cfs, 28.56 AF/CU, 80.25 AF during the irrigation season,
0.13 cfs, 2.29 AF outside the irrigation season. Suncadia conveyed 0.029 cfs, 0.91 AF/CU, 4.56 AF of this right to the
City of Cle Elum in 2008. The conveyance was a year round conveyance, so it is reflected in total from the Qi in
both seasons. For this table, the Qa was distributed evenly over the year, resulting in a 2.47 AF deduction during
the irrigation season, and a 2.09 AF deduction outside of the irrigation season.

8




EXHIBIT C - Mainstem Water Rights

Use Authorization Qa (acre-feet) Qa (CU) (acre-feet)
Court Claim 05259: C54-05259CTCL@2sb7 195 0.627°
Court Claim 00626: C54-00626CTCL@ 2sh7 392 122.73
Court Claim 00908: C54-00908CTCL@3sb7 368 228.18
1,455 351.51

Suncadia Environmental Company, LLC, owns use authorization G4-35630(A) and (B) which relies on
(54-05259CTCL@2sb7 {including the right to use up to an additional 1.918 acre-feet of that right).

3 £54-05259CTCL@2sh7 was originally authorized for 64.57 AF of consumptive use. 63.943 AF of that water
right was sold to third-parties through the water banking process. C54-00626CTCL@2sb7 has 2.87 AF pledged.

]



EXHIBIT D — Tributary Water Rights
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Tributary Water Rights

Ecology Tracking No. Court Claim No. Priority Date Qa {AFfyr) Qa (AFR/yr) (CU}
Big Creek
€5$4-00755(A)CTCL 755 June 30, 1887 124,42 42.41
CS4-YRBO2CCOO755@2 755 June 30, 1887 248.85 84.81
373.27 127.22
Teanaway River
C54-02255(A)CTCL 2255 June 30, 1883 113.73 40.50
C$4-YRBO3CCQO2255 2255 June 30, 1883 22747 81.19
{£84-02255(B)CTCL 2285 June 30, 1883 126.33 45.09
C54-YRBOCC02255@1 2255 June 30, 1883 252,67 20,18
(S4-02255(C)CTCL 2255 June 30, 1883 7.20 257
CS4-YRBO3CC02255@2 2235 June 30,1883 1440 5.14
£84-02255(D)CTCL 2255 June 30, 1890 g61.2¢ 21.9¢
CS4-YRBO3CCO2255@3 2255 June 30, 1890 122.40 43.81
C84-02255(E)CTCL 2255 June 30, 1898 23.04 8.26
CS4-YRBO3CC02255@4 2255 June 30, 1898 46,08 16.49
C54-02255({F)CTCL 2255 June 30, 1898 7.20 258
C54-YRBO3CCO2255@5 2255 June 30, 1898 14.40 5.14
1016.12 362.95
First Creek
CS4-00648(A)CTCL 648 November 2, 1877 241,97 69.43
CS4-YRBOACCO0648 648 November 2, 1877 51783 148.58
£54-00548(B)CTCL 648 june 1,1881 273.43 78.43
CS4-YRBOACCO0648@1 648 June 1,1881 531.77 152.54
1,565.00 448,98
Swauk Creek
C84-01685(C)CTCL 1685 June 30, 1878 50.00 15.94
CS4-YRBO4CCOL1685@1 1685 lune 30, 1878 100.00 31.88
CS4-01685(D)CTCL 1685 September 20, 1889 187.50 55.78
C54-YRBOACCD1685 1685 September 20, 1889 375.00 119.54
712.50 227.14



EXHIBIT E — Trust Water Right Agreement (Lamb and Anderson Water Rights)




Trust Water Right Agreement

This Trust Water Right Agreement is made and entered into as of the 11!th day of
February, 2010, by and between the Washinglon State Depariment of Ecology, State
Trust Water Right Program (“Ecology™ and Suncadia, LLC. (*Suneadia®),

Whereas, Ecology is the trustee of the Yakima River Basin Trust Water Rights Program
as authorized under Chapter 90.38 RCW and Chapter 90,42 RCW (the “Trust”); and

Whereas, Suncadia is the owner of cerfain water rights in the mainstem of the Yakima
River as more particularly described and quantified in Exhibit A (the “Water™) and
presently appurtenant to the land legally described in Exhibit B (the “Land™), each such
exhibit being attached hereto and incorporated herein; and

Whereas, Suncadia submitted Trust Water Right Applications to Ecology, WRTS File
Nos. CS4-05269CTCL@2sh7, CS$4-00826CTCL@2sh7, and CS4-00908CTCL@3sb7(the
“Applications”™), to place the Water into the Trust for the purpose of enbancing in-stream
flows and providing mitigation water to offset and allow for new water uses within the

Yakima River basin in Kittitas County; and

Whereas, Fcology has accepted the Applications, has completed its examination of the
extent and validity of the Water and is prepared to issue its Trust Water Right Report of
Examination concerning (he extent and validity of the Water (the “ROE™) and its frust
walter cerlificate (the “Certificate”). The ROE and Certificale document that
determination, including quantification of the consumptive quantity associated with the
right, and are atlached hereto as Exhibit C and incorporated by reference; and

Whereas, subject to the terms of this Agreement and the Applications, Ecology confirms
that it is willing, able and authorized to hoid the Water in the Trust as provided for
herein;

Now, therefore, in consideration of the forgoing, the mutual covenants and undertakings
as hereinafter set forth, and other good and valuable consideration, the receipt of which is
hereby acknowledged, the parties hereto hereby agree as follows:

1. The purpose of this Agreement and {he primary reason Suncadia is willing to
place the Water into the Trust is to provide a senior water right as off-setting mitigation
that will allow Suncadia or third parties to apply for and receive new ground water
withdrawal or surface water diversionary permits or water budget neutral determinations
within fhe Yakima River basin, within Kittitas County. These new walter rights will be
mitigated by way of a permanent designation of such portion of Suncadia’s beneficial
interest in the Water in Trust as reasonably required to ensure no impairment io TWSA or
other waler rights; provided that any portion of such mitigation may also be provided by
other means.

1.1 This Agreement and the Lamb and Anderson rights described in Exhibit C

constitute equivalent mitigation relative fo Suncadia’s mitigation obligations

under the transfer of the Pautzke water rights so long as the Agreement
remains in effect and {o the extent it is implemented. Ecology and Suncadia




will reflect that equivalence within the Monitoring and Management Plan by
making a one acre-foot upward adjustment to the MPR water supply for each
acre-foot of water designated by Suncadia and approved by Ecology through
permits or water budget neutral determinations to mitigate for off-site induced
development under this agreement. The substitution process will be described
in the ROEs for the Lamb and Anderson water rights.

2, This Agreement shail be effective upon its mutual execution, and the Trust shall
commence upon the close of an escrow established by the parties as hereinalter provided.
The term of this Agreement shall then be for so long as any portion of the Water remains
in the Trust (the “Term”), The escrow shall be opened upon the mutual execution of this
Agreement and its deposit with the Escrow Agent,

2.} The escrow shall close within thirly (30) days of the occiurence of the last
of the following events: mutual exccution of all agreements and documents contemplated
by or collateral to this Agreentent; Suncadia’s deposit of an executed quit claim deed in
recordable form of the Water to the Trast substantially in the form of Exhibit D attached
hereto and incorporated herein (the “Deed™); the giving of all requisite public notices for
actions contemplated or referred to herein; the deposit of Ecology’s letter accepting the
Water into the Trust (the “Acceptance™); the deposit of the ROE and the Certificate, each
in form and content acceptable to Suncadina; and the expiration of all notice, comment
and appeal periods related to the full implementation of this Agreement, the ROE, and the
Certificate. The parties shall execute appropriate escrow instructions to the Bscrow
Agent, and all escrow cosis shall be shared equally by the parties.

2.2 Upon closing the Escrow Agent shall record the Deed and Certificate with
the Kittitas County Auditor and/or such other places as may be appropriate and shall
deliver the ROE and Certificate to Suneadia,

3. Once this agreement is executed, Suncadia and Ecology may begin the process of
designating parties to receive mifigation credit based upon the Water held in the Yakima
Pilot Water Bank. Development activities that are eligible for mitigation under this
Agreement may include commercial, single-family or mulli-family residential
development and incidental irrigation ocemrring within Kittitas County and within the
area described in Suncadia’s technical report on induced offsite development, prepared
in connection with permitting for the Pautzke water right ansfers', provided such
activities occurred or were proposed on o after the date of vesting of the Suncadia
Master Planned Resort project. Suncadia may designate a temporary beneficial use for
the portion of the waler in {rust that is not yet assigned as mitigation credit for
development activitics as provided in this agreement. The process for Suncadia to
identify recipients of mitigation credit and for Ecology to issue mifigated permits or
water budget neutral determinations is as follows:

'March 28, 2003 Amended Modification to Kittitas County Conservancy Board
Record of Decision.




3.1 Suncadia may propose or Suncadia may enter into a contract with a third
party to provide a portion of the Water in Trust as mitigation on such ferms consistent
with this Agreement as Suneadia may clect. Suneadia or such third party shall make
application to Ecology (or, if appropriate, to a water conservancy board) for a water
budget neutral determination or for a permit to appropiiate sirface or ground water at the
desired location and for the intended use and quantitics, together with all regularty
required supporting information (hereinafler a “New Application” or “New
Applications™), As part of the New Application or water budget neutral determination
request, such third party shall include documentation, as necessary to conform (o WAC
173-539A-050 and in a form prescribed by Suncadia, of a designation by Suncadia of the
specific quantity of the Water in Trust as required lo offset the consumplive loss
associated with the uses described on the application or request.

3.2 Upon receipt of a complete New Application, Ecology, pursuant to WAC
173-539A-080, shall accept and timely process it under RCW 90.03.260-.340 and
Chapter 90.44 RCW utilizing such portion of the Water in Trust as reasonably needed
under the quantity allocation set out in Exhibit D which, together with any other proposed
mitigation measures, shall reasonably offset the impacls of such new withdrawal,

3.3, Ecology will prepare a public notice and send it to the applicant for
publication in a newspaper with gencral circulation in the area as required by RCW
90.03.

3.4, The applicant must publish the nolice and ensure that the newspaper
transmits an atfidavit of publication to Ecology.

3.5. Ecology will complele a Water Transfer Working Group (“WTWG”)
project description and will present it to the WTWG. Ecology, in consultation with the
L.S, Bwreau of Reclamation, will determine if some or all of the Water Suncadia
designates would be assigned (o the Reclamation-Ecology storage and delivery exchange
contract,

3.6. Ecology will investigate the New Application or request for a
determination of watcr budget neutrality and prepare a Report of Examination or
determination, as appropriate, recommending issuance or denial of a permit or
determination, based on applicable policy, rules, and law. Ecology’s review of New
Applications and water budget neutral requests shall also include the following
consideration;

3,6.1  In owder o develop and confirm performance standards as set forth
in WAC 173-539A or any respective report of examination, Suncadia and/or such
third party shall provide information to reasonably show or estimate, as the case
maybe, that the consumptive uses of the proposed project, when offset by the
mitigation water allocated from the Trust and any other proposed miltigation
measures, do not increase the consumptive use of water,

3.7.  Ecology’s permit relalive to the New Application or ils water budget
neutral determination will specify the conditions and limifations on the use of water in a
manner consistent with the Water held in the Yakima Pilot Water Bank as mitigation,
Conditions relating to measuring and teporting water use and for reimbursement of any




Ecology costs to administer the Reclamation-Eeology Exchange Conitract will also be
included in the permit or water budget neutral determination,

4, In the event Ecology prepares to issue an ROE for a New Application, it will
publish the drafi ROE on ifs internet site. If the form and substance is acceptable to
Suneadin and to the third party applicant, if any, Suncadia shall cause an escrow to be
opened for such transaction at the Escrow Agent upon the mutual execution and depaosit
of the fully executed agreement between Suncadia and the third party applicant, if any,
or the deposit of any other documents required for closing, The escrow shall close within
thirty (30) days of the occurrence of the last of the following events: mutual execution of
all agreements and documents contemplated by or collateral to this Agreement;
Suncadia’s deposit of an executed document in a form acceptable to Ecology
permanently allocating a portion of the then available and unallocated Water in the Trust
to the proposed purpose as set forth in the New Application; the giving of all requisite
public notices for actions contemplated by such transaction; deposit of the ROE aud the
new water right permit, each in form and content acceptable to Suneadia and such third
party, if any; the expivation of all notice, comment and appeal periods related to the full
implementation of this Agreement, the ROE, and the new water right permit; and the
deposit of all monies, documents and {hings relevant and necessary to conclude the
lransaction belween Sunecadia and any third party.  All eserow costs shall be shared
cqually between Suncadia and the third party. Suneadia, and any third party having the
right to do so under an agreement with Suneadia, may, at any tinie prior to closing of
escrow and without cause, withdraw the New Application or otherwise prevent any
allocation of any portion of the Water (o such transaction.

5. During the Term and in its capacity as a fiduciary, Ecology shall liold and manage
the Water in trust pursuant to chapters 90.38 RCW and 90.42 RCW and this Agreement
as a part of the tolal water supply available (“TWSA™) in the Yakima River. Ecology:

5.1 Shall take no position and make no assertions that the ¢uantities
and beneficial use of the Waler is other than as stated in Exhibits A and D and paragraph
3 above, and this representation shall also apply to any Water removed from the Trust;

52 Shall, in addition to the protections against relinquishment in
chapters 90,38 RCW and 90.42 RCW, at all times during the Term manage, maintain,
preserve and protect for the benefit of Suneadia and its successors, designees and assigns
all aspects and attributes of the Water, including, but not limited to, the priority date, the
total diversionary right, instantancous quantity, and annual consumptive quantity from
impairment, challenges, claims and relinquishment;

5.3 Shall process all New Applications where portions of the Water is
proposed as mitigation and shall take all steps necessary to comply with any restrictions
imposed by other agreements to which Ecology may be subject, including, but not limited
to memorancdums of agreement and groundwater moratoriums or subsequently enacted
water right processing rules;

54 Shalt not assess or charge Suncadia any costs or fees for
maintaining the Water in the Trust; provided that Ecology may charge third parties its
regular costs and fees for water right applications, transfers and investigations or costs



attributable to assignment of a portion of the Water to Ecology’s USBR contract for
storage and exchange contract; and

5.5  May, it it concludes foflowing consultation required under section

3.5, assign some or all of a designated portion of (he trust water right to the Reclamation-
Ecology exchange contract.
6. In keeping with the purpose of this Agreement and as a material part of the
consideration for this Agreement upon which its execution is dependent:

6.1 Suncadia makes the following undertakings, representations and
warranties to Ecology:

6.1.1 Suncadia is a Delaware limited liability company duly formed and
authorized and fully able to enter into and perform all its obligations in this
Agreement according to its terms.

6.1.2 FEach individual executing this Agreement on behalf of Suncadia
is duly authorized to execute and deliver this Agreement.

6.1.3  Upon its full execution, this Agteement is binding upon Suneadia
in accordance with its terms.

6.1.4  Sunecadia shall use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement,
6.2  Ecology makes the following undertakings, representations and warranties

o Suneadia:

6.2.1 Ecology is authovized and fuily able fo enter into and perform all

its obligations in this Agreement according to its ferms.

6.2.2  Each individual executing this Agreement on behalf of Ecology is
duly authorized to execute and deliver this Agreement,

6.2.3  Upon its full execution, this Agreement is binding upon Ecology in
accordance with its terms,

6.2.4 Ecology shall use ifs best efforts to fully and timely petform its
obligations and actions contemplated by this Agreement, and the obligations and
actions under this Agreement shall not be unlawfully withheld.

7. If either parly defaulls in its obligations under this Agreement; or il this
Agreement, or a material portion thereof, be declared illegal or unentorccable; ot, either
party, through no fault or action by such parly, should be incapable or prevented from
performing any material obligations or actions, the non-defaulting party in the event of a
default or either party in any other event shall have the right to the following:

7.1 As the computation of damages may be difficult, continue this Agreement
and bring an action to specifically perform this Agreement.

7.2 Declare the Agreement null and void, whereupon the parties shall
cooperale to end the trust water right relationship in an orderly manner as follows:

7.2.1 Suncadia shall identify all in-process designation agreements and
inform Ecology of their status. Suncadia shall not make representations




regarding in-process designations and shall each instance work with Ecology to
determine in whether an assignment should be completed. If Ecology agrees, the
permit process will be completed promptly in accordance with applicable policies,
rules, and law.

7.2.2 Ecology shall promptly convey to Suncadia or its designee the
portion of the trust water right not yet designated and assigned as mitigation for
individual ground water and swrface water permits. If any reserve has becn set
aside to address uncertainty (see paragraph 3.6) associated with the then-existing
mitigated permits, Ecology will retain such reserve until it is either assigned to
individual permits or Ecology determines some or all of the reserve is
unnecessary. Any reserve not needed shall be promptly conveyed by Ecology to
Suneadia,

7.2.3  Each party shall be responsible for their own costs associated with
ending the trust water right relationship in an orderly manner,

7.3 Pursue any other remedy now or hereafler available,

7.4 In no event shall the termination of (his Agreement alter or affect any
Water previously allocated for mitigation through permits granted relative to New
Applications and water budget neutral determinations.

8. This Agresment may be assigned by Suncadia upon the giving of written notice
to Ecology. This Agreement is binding upon and inures to the benefit of the parties to the
Agreement as well as upon and to the benefit of (heir respective heirs, personal
representatives, assighs and other successors in interest,

9, Any notice or conununication required by this Agreement between Suneadia and
Ecology shall be given to the addresses set forth below:

To Ecology: Water Resources Section Manager
Washington Departinent of Ecology
Central Regional Office
15 West Yakima Avenue, Suite 200
Yakima, Washinglon 98902-3452

To Swncadia, LI.C:  Suncadia, LLC
Attn.: Pavl Eisenberg
Senior Vice President
109 8. First Street
P.0O. Box 887
Rostyn, Washington 98941
Telephone: (509) 649-3000
Facsiinile: (509) 649-3059

With copies to: Mentor Law Group, PLLC
Attn.: Joe Mentor, Jr,
3135 Fifth Avenue S., Suite 1000




Seattle Washington 98104
Telephone: (206) 838-7650
Facsimile; {206) 838-7655

10.  No provision of this Agreement is severable from any and all other provisions of
this Agreement, Should any provision of this Agreement be unenforceable for any reason
owtside the control of the parties and subject to the provisions of Paragraph 9.2, the party
finding itself unable to enforce the provision may, at its sole discrction, declave this entire
Agreement (o be null and void,

11.  If either parly fails to exercisc its rights under this Agreement, it will not be
precluded from subsequent exercise of its rights under this Agreement. A failure fo
exercise rights will not constitute a waiver of any other rights under this Agreement,
unless stated in a Jettcr sighed by an authorized representative of the party and attached to
the original Agreement,

12.  Amendments to this Agreement must be in writing and signed by an authorized
representative of each of the parties.

13.  BEach party shall protect, defend, indemnify, and hold the other hold harmless
from and against their respective acts and omissions.

14, This Agreement will be governed and enforced under the laws of the State of
Washinglon. Venue lor any action arising under or related to this Agreement shall be in
Kittitas County, Washington.

This Agreement is executed as of the date first above written,

WASHINGTON DEPARTMENT OF SUNCADIA LLC, a Delaware limited

ECOLOGY liabilily company, by Easton Ridge
Investors, LLC, a Delaware limited liability
company, Iis Ivhm’?w Membca

o ol cwwm Y

Mark Schuppe, Section Mﬂt{aé{n Paul Tisenberg B
Water Reso weces Program/CRO Senior Vice Pyesident
Date: 7 [O Date: 2/ / { /,/ WwXVAs
!
. : /e f?f
By: ¢ (P m(/
Gary AJKittleson/

Vice Presideit
Date: “/H//(‘

Address: 15 West Yakima Avenue, Address: 4244 Bullfrog Road, Suite 1
Suite 200 Cle Elumn, WA 98922

Yakima, WA 98902-3452




Claimant Name:

WATER R1GHT DESCRIPTION
Water Right Number;
Source:

Current Use:

Period of Use:

Place of Use:

Point of Diversion:

Priovity Uafe:
Annual Quantity:

Instantaneous Quantity:

EXHIBIT A
{Water Righls)

Ronald T. Anderson & Robin L. Anderson
{Anderson)

Court Claiin 05259

Yakima River

Iirigation of 20 acres and Stock Watering
April T through October 31

That portion of the NWYANWY Section 11 lying
northeasterly of Kiein-Caobble Ditch right-of-
way and westerly of a slough that borders the
properly, in Section 1, Township 17 N., Range
18 E.W.M,

1300 feet south and 700 feet east from the
northwest corner of Scetion 3, being within the
NWWUSWUNWY Section 3, Township 17 N.,
Range 18 E.W.M. (Klein Cobbie Ditch)

October 30, 1884
195 acre-feet per year

(.50 cubic feet per second




Claimant Name:

WATER RIGHT DESCRIPTION
Water Right Number:
Source:

Current Use:

Period of Use:

Place of Use:

Point of Diversion:

Priority Date:
Amual Quantity:

Instantancous Quantity:

Ronald T. Anderson & Robin L. Anderson
(Anderson)

Court Claim 00626
Yakima River

Trrigation of 40 acres

April 1 through October 15

NWWSWY of Section 34, Township 18 N,
Range 18 E.W.M,

300 feet north and 1200 fect east from the center
of Section 29, being within the SEMSWYNEY
of Section 29, Township 18 N,, Range 18
E.W.M. (Mill Ditch)

May 20, 1885
392 acre-feet per year

1.0 cubic feet per second



Reberta DD, Lamb & Estate of Harold F. Lamb
Randy H. Lamb et al,

Frank C. Lamb

Claudia J. Lamb Lofstrom

Tripie L, LLC (Lamb)

Claimant Name:

WATER RIGHT DESCRIPTION

Water Right Number: Court Claim 00908

Source:
Current Use:

Period of Use:

Yakima River
Irrigation of 70 acres
April 1 through October 15

Place of Use: EYWEYMNWY east of Desmond Road and the
WYNEY of Section 33, Township 18 N.,
Range 18 E.W.M.

300 feet north & 200 feet east of the center of
Section 29, being within the SEUSWWNEY: of
Section 29, Township 18 N, Range 18 E.W.M.

Point of Diversion:

(Mill Ditch)
Priority Date: May 20, 1885
Annual Quantity 868.0 acre-feet

Instanfaneouns Quantity 3.29 cubic feet per second




EXHIBIT B
(Legal Description of Appurtenant Properlies)

Legal description of propetty appurtenant to Water Rights under Court Claim No. 05259:

PARCGEL.IL

That pomiva of ths Noahwes Quader of Section 11 Townskp 17 Nonl, Range 18 Cash, WM, la
It Coualy of Kiifias, St of Wl lagon, deseribed sa follows:

A twek wf lond boundtd Ly a fine beginnlng at @ia Northweat comer of Sectiva L1 dieaoe Sunth
D1t 12 Tare addog the Woenlady boandary Biae of e Hothwieat Quaiiey of S8d seddic & distance
alf 460.4% feek io 1bs (res point of beginnine: thenes Sauth B1"3F2 1™ Bis ¢ davacs of 625.83 foor *
i {he center of a slough; thereo Sowh 05 TV Y Weot aTong the weateelinn of sald shough b dliinas
of 263,42 feei; themre Somb §572545" Bnwt copthidng zloag the centeding of rald slough «
disisnen of 79.55 fef 1o the Monhwust comes of Shott Plat Numbay 87812, as recorded tn
Volume & of Bhon Phtly, poze 36, under Auditods Iln No, 425794, records of Kitltar Connty;
thenos Santh 08¥3r01" East along the centegdine of sxid elouph nod the Weaterly bovadary Jins of
et 8@ Shon DMt a tistanos o0 318,35 foct.to the Toulived comer of s3id Shott Plat; sheoce Bonth
11Phyare Easl dootinving alung the contsiine of sald slouph o dlitnance of 75,08 £l 1o thy
Narnhoely tight of way bounttary Koe of the couaty yoxd bnawn 11 Dummsn Road; (hencs Meath
NE+18° 22" Wt alouy the Hortlierly rght of wiy boudday Une of sald oounty mad a dhianco of
20650 foty thenor eontauing Westerly aloag thio Manthorly dght of way bova. ling off zxid
cowuncy med o 8 §,930.86 foct tedivs ousvo sontavy ta Uis South an ara Sliteare of 29285 Jow (o
tha Basterfy bousdary te of en frigarion aned, aid chord beday South 877217109 West n dbtance
of 20330 {veq tluate Noih 3175844 Woat along thn Rasluly bamdary llae of 2ald eenal &
distouce of 21849 ooy themino Worth 07° 2531 Wety, aloag the Eefoedy tight of way bounsary lno
of 3uld canal's dismsace of 92,91 foct; thepes Nooh 143008 Vet sdarg s Festerly fight of way
boundary o of tald oanal & distanca af 11277 foet to the Westedy boundary aes of the Northwort
Guarter of s2id seilan oo Mosth 010217 West along tha Wailerly bomdary {iny of the
Nurthwest quaster of tald sootion s disanes of 428,10 feaf 16 the trus pdlot of boghtolng.

A . '
Thst pordon of the Nonhwost Qoartes of Sestloa )1, Townthip 17 Nodl, Bange 18 Bad, WAL
the Couniy of Kinjtys, Sietw of Waskdngron, which it bonnded by a Vnn desosfbed as ollona,

Begludng at b Nostheast etuonr of axid Stadon 13, 20 wiileli j0% Iv (b Gio potal of bayianing;
ticnes Sowh 29%29287 Bast, plusp the Nontlt bowadary of ralif tegifon 693.00 feel; theocn Soode
0P)I'28" Bast, 14250 fecd; thenar South BO 29271 Bay, LLLEQ fasy; thenzo Wonh BR2A4'A3Y Dan,
51,30 foor; Wowvse Sauth O*3728" Page, TR0 fee; thones South 88920 28" Paar, 8040 £ty thanen
Sawh 0*)S37% Bnt, 7002 (eoty Henco Norlh 3PPR928" Wesmt, 31900 fsal; thenca Wonth
81230°07" V/est, 620,63 fosk; \hazae Nosth 10207 Bant, 460.63 fes ta the Gus pofataf baghoning

EXCRFT any poition thesoof lylag cauteny af tha followlng detedbed Une
Peginning ol 8 parlng or the routhedly boosdacy of pld pavel which i loeated st iha rester of tus

ceriain dlough deneribad By Parcel | heseinetore, suming bbeuce narlpaly sloog the ceates of gald
tlough to U northedy bovydasy of 1xid porcel and s ead of bl describod ipe.



Legal description of property appurtenant to Water Rights under Court Claim No. 00626:

That portion of Lot 1, as described andfor delinested on Dolarway Short Plat Mo, 2, Clty of
Ellensbury Short st No, Pv90-03, as recorded in Book C of Short Plats, page 77, under Kittitas
County Auditor’s File No, 535442, which tes willin the Northwast Quatter of the Southwest
Quartor of Section 34, Townsiip 18 Norih, Rauge 18 East, W.M., In the County of Kittltas, State
of Washingtor.



Legal description of property appurtenant to Water Rights under Court Claim No. 60908:

Lota 1, 2, 3 and 4 of WEST PARK SHORT FLAT, ns descrlbed and/ or delineated on City
of Bllensburg Short Plat No. SP-00-06, as racorded October 31, 2001, in Book ¥ of Shoxt
Platg, pages 185 and 186, under Auditor's Fite No, 200110310024, records of Kittitas
Cotinty, State of Washington; being a portion of the North Half of Section 33, Township
18 North, Range 18 BW.M. in the County of Kittitns, State of Washington,

Lots 2, 3 and 4 of TRIPLE L SHORT PLAT, as described ard/or delineated on City of
Eflensburg Shost Plat No. SP-02-01, as recorded February 13, 2002, in Book P of Shork
Plats, pages 223 and 224, under Auditor’s File No. 200202130027, records of Kittilng
County, State of Washington; being a portion of the North Half of Secton 33, Township
18 North, Range 18 E.W.M. in the County of Kittitas, State of Washington.




EXHIBIT C
(Reports of Examination and trust water right certificates to be attached)




EXHIBIT D
(example of Quit Claim Deed)

Upon Recording Return to:
Mentor Law Group, PLLC
315 Tifth Avenue, Ste 1000
Seattle, Washington 98104

GRANTOR: SUNCADIA, LLC
GRANTEES: WASHINGTON DEPARTMENT OF
ECOLOGY

PARTIAL LEGAL DESCRIPTION:  Water Rights appurtenant to land located in
Northwest quarter section 11, Township 17

North, Range 18 East W.M.
ASSESSOR’S TAX PARCEL NOS.:  17-18-11020-0024 & 17-18-11020-0025

QUIT CLAIM DEED
(as to Water Rights)

THE GRANTOR, SUNCADIA, LL.C, a Delaware corporation, for and in
consideration of mutual promises in hand paid, conveys and quit claims to
WASHINGTON DEPARTMENT OF ECOLOGY, Grantee, all rights, titte and interest the
Grantor may have in the following described water rights arising under or related to
Claim No. 05259 as confirmed in the Conditional Final Order Subbasin No. 7 (Reecer
Creek) on October 25, 2001, in State of Washington v. Acquavella, et al, Yakima County
Superior Court Cause No. 77-2-01484-5, more fully described in Exhibit A attached
hereto and incorporated herein by reference, which water rights are appurtenant to the
real property situated in the County of Kittitas, State of Washington, legally described
on Exhibit B attached hereto and incorporated herein by reference.




Dated this day of , 2010,

SUNCADIA LLC, a Delaware limited
liability company, by Easton Ridge
Investors, LLC, a Delaware limited Liability

company, Its Managing Mewber

By:

Paul Eisenberg
Sentor Vice Piesident
Date:

By:

Gary A. Kittleson
Vice President
Date:

Address: 4244 Bullfrog Road, Suite ]
Cle Elum, WA 98922



STATE OF WASHINGTON )

)ss.
COUNTY OF KITTITAS )

I certify that 1 know or have satisfactory evidence that Paul Eisenberg is the person who
appeared before me, and that person acknowledged signing this instrument, on oath stated
their authority to exccute the insltrament as the authorized agent of Suncadia, LLC and
acknowledged it to be the free and voluntary act of such party for the uses and purposes
mentioned in the instrument.

SUBSCRIBED and SWORN to before me this ___ day of , 2010,

Name:

NOTARY PUBLIC in and for the State of
Washington, vesiding at .

My Commission expires:

STATE OF WASHINGTON )
)ss.

COUNTY OF KITTiTAS )

1 certify that I know or have satisfactory evidence that Gary Kittleson is the person who
appeared before me, and that person acknowledged signing this instrument, on oath stated
their authority to execute the instrument as the authorized agent of Suncadia, LLC and
acknowledged it to be the free and voluntary act of such party for the uses and purposes
mentioned in the instrament,

SUBSCRIBED and SWORN to before me this day of , 2010,

Name:

NOTARY PUBLIC in and for the State of
Washington, residing at .

My Commission expires:




EXHIBIT A

(Water Rights)

Claimant Name:! Ronald T. Anderson & Robin L. Anderson
(Anderson)

WATER RIGHT DESCRIPTION

Water Right Number: Court Claim 05259

Source: Yakima River

Current Use: Irrigation of 20 acres and Stock Watering

Perimll of Use: April 1 through October 31

Place of Use: That portion of the NW4NWY Section 11 lying

northeasterly of Klein-Cobble Ditch right-of-
way and westerly of a slough that borders the
property, in Section 11, Township 17 N., Range
18 E.W.M.

Point of Diversion: 1500 feet south and 700 feet east from the
northwest comer of Section 3, being within the
NWYSWYNWY Section 3, Township 17 N,,
Range 18 E.W.M. (Klein Cobble Ditch)

Priority Date: October 30, 1884
Annual Quantity: 195 acre-feet per year
Instantaneous Quantity: 0.50 cubic feet per second



ENXHIBIT B

(Legal Description of Appurtenant Property

PARCEL It

“Tiat portion of iby Noahweaw Quatier of Sectian 1], Towmukip 17 Nonls, Runge L8 Bast, Wi, In
the County of Kidas, Hate of \Washiagun, Sererited 21 [olfovys:

A trag) of bad bounded by a iine beginaing ot e Nodhwesl comer of Sectoa 11 thanoe Suwihy
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theno Houth 03"3 701" Hast along the centeriine of cid Qough aod il Westedy boundary Nao of
the said Shom Plat x distanos oL 518,58 fect.to the Feuthwest comer of mid Shait Plar (eavs Baxis
3191443 Easl contnulng alang the cuteriine of sald slough & dlimreca of 7805 foot 15 the
Hortherly vight of way bouudasy lne of the cousty road known &4 Damman Ranf; Biésews dMerth
88*18°22° West adong the Northedy fight of way Wuadary ting of rald tinty med 4 dbtowes of
20656 [oty 1hence eentouing Weaterly sloay the Henmhely right of way bousdey ling of xald
coluty road vy & 1,939,806 fuar rrdivg aurvg concave to the South o 2 ditenen of 20258 feat (0
tha Brererly bonsdery line of e imigarion atnsl, sl diord belng South 87°21730" West # distance
of 29330 feer; tunce Mol 315644 Wit slonk the Basiecly bowmndary MNan of dd eqgnal &
ditonce of 218,49 (bor] themen Nonk 07°293 1" Weit, dlong the Ensferly right ofway boundsry lino
of xald canal's dhitsnco of P5.0% fbety thunce Noml 24*3000° Wt aloug tha Pasieely right of way
bounary s of said aenal » disanea of 119,77 foof to the Westedy baunduy Une of the Mo wvan
Guuster of wid setilon; Yoo Nesths 01=38°21" West aag (he Weatedy bouadery Une of tha
Hortliwrast quattes of ankl peoting o dlatanoe of $26,10 featto (be true point of boyiacdng.

PARCEL 2
That portiens of thes Nonbviat Quanter of Sectfon !l.‘l‘o\muﬁg 17 North, Rangs 18 Past, WAL, in
the Caandy of ¥ities, Sioipof Weshinglon whith ts bovnded by 3 M dosorfbod As ol wa:

Beginalog 51 1ha Nordiwest ecuer of cold Beedon 1, a8 which pobit fe Qus Lruo polit of bogtantng;
ticass Soteh £0°2978% Bast, along the Nonth bouadwuy of wld reetfon 693.00 faet: thencn Sooih
07517187 Yust, (4350 foea; thenoe South BOY29277 Bawy 111,60 farg; thanse Nan BR=3443" Xaw,
21,30 fool; Whenad South 0227387 Brgy, 180,83 fect; tiepts Sohth 89%25728* Hasi, 62,40 foal; thenze
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EXHIBIT F — Tributary Water Rights Faliowed Lands Development (Detailed Analysis)




Big Creek

Teanaway River

Swauk Creek and First Ceek

Fallpwed Lands Development: Detziled Analysis

Report of Examination Assumptions

Actual Development

Assumed Assumed
Irrigated Developoble ERUs on per unit perunit
Priprity Dote Ploce of Use Arres Apgpurtenant Property Totof o [Af/r) Residences farfr}  Total Qo
That part of the W1/2E1/2 of Section 28 Iying north
of the Kittitas Reclamation Distriet Canal, the
NEL/ANW1/4, and NEJ/ASEL/ANWL/4 of Sectien 28,
June 30, 1887 ALL within 7. 20N, R. 14 EWM. 8151 4 3.34 0.83% 4 0.835 334
334 0.83% o
Report of Examination Assumptions Artual Development
Assumed Assumed
Irrigoted Developoble EAUs an por unit per unit
Priovity Date Place of Uise Acres Appurtenant Property Totol Qo (AE/) Residences {AFfyr)  Tolol Ga
Those portions of the fellowing destribed parcels
Iying <cuth of East Masterson Road and narth of
State Route 370: The NEL/4SW1/4, NW1/45EL/4,
WL/25E1/4NEL/4, and WI/ZEL/2SEL/ANEL/S of
i . . 16 EW.M.
June 30, 1883 Saction 26, T. 200, R. 16 EM.M 6 6 612 102 3 102 306
That perticn of the S1/2NWL/4 and N1/25W1/4 of
Section 25, T. 20 N., R, 16 EW.M. lying southerly of
East Masterson Road and northerly of State Highway
Junc 30, 1883 970, 70 7 .14 102 3 1.02 3.06
That pertion of the E1/2EL/25E1/4NEL/4 of Soction
26, T. 20 M., R, 16 E.W.M., lving south of East
1ne 30, 1823 Masterson Road and northerly of State Highway 970, 4 o o o o a
That portion of the W1/25W1/4 of Section 26, T. 20N,
R. 15 EW.M,, lying sosth of the East Masterson Road
June 30, 1890 ond north of State Route 970, 34 3 3.06 102 2 1.02 .04
That portion of the W1/2NEL/ASEL/S and
WL/2E3/2NEL/A5£1/4 of Section 26, T. 20 N, R, 16
EML.M., lylng south of the East Masterson Road and
June 20, 1298 narth of $tate Route 970. 1.8 1 o2 102 1} 102 0
That poarthon of the EL/ZEL/2SEL/ANEL/A of Section
26,T, 20 N, R, 16 EW.M,, lylng south of East
June 30, 1898 Masterson Read and northerly of State Highway 970, a 0 ° 2 o ¢
17 17.34 4,08 als
Report of Examination Assumptions Actual Development
Assumed Assumed
Irrigated Davefopable ERUs on per unit perunit
Pricrity Date Place of Use Acres Appurtenant Property Total Qo (AR} Residences [ARfyr}  Total Qo
The SI/ZSE1/ASWL/3, SWL/A5W1/4, W1/2SE1/4 and
the S1/2N1/25E1/45W1/4, of Sectlon 21, and the
Caurt Cloim 00648; N1/2ZNWL/4 and NW1/4NELSA of Section 28, ALLin T.
November 2, 1877 19N, R. 1B EW.M. £9.93 9 121 1,25 1 125 125
The §1/2N1/2SEL/4SW/A, SW1/aSW1/e, W1/2SE1/8
Gourt Clair 00648; June 1, and the S1/25E1/a5WA/4 of Sectien 21, allin T, 1O N,
1831 R. 13 EW.M. M7 10 12,46 L% Q 125 c.00
8 have been
That pottich of the SW1/4NEL/4 of Section 28, T, 20 canstructed; only
Court Cloim 01685: June 30, N, R. 17 E.W,M, lylng southeast of the coynty road, required to mitigate
1878 0 2 25 1.25 for 2 125 259
E1/25W1/4 and that portlon of the EL/2NEL/4 ying.
horthwest of Swauk Creek and southeast of the
Court Clalm 01685:
September 20, 1889 county road all in Section 28, T, 20N, &, 17 EWLM. - 3 2.9 125 s 125 2.9
25 36.16 4.99 13.74

Remalning:

Remalnihg

o

9.18

Remainlsg 22,42

Total Remalning:

3160



EXHIBIT G — Draft First Amendment to Trust Water Right Agreement for Lamb and Anderson
Water Rights




FIRST AMENDMENT TO TRUST WATER RIGHT AGREEMENT

That Trust Water Right Agreement {“Agreement”) between the State of Washington, Department
of Ecology {“Ecology”) and Suncadia, LLC, later assigned to New Suncadia, LLC (“Suncadia”) (collectively,
the “parties”) entered into on February 11, 2010, is hereby amended for a first time (“Amendment”}.

RECITALS

A. On fFebruary 11, 2010, the parties entered into the Trust Water Right Agreement {(“February
11, 2010, Agreement”).

B. in the Agreement, Suncadia agreed to convey its water rights under WRTS File Nos.
C54-05259CTCL@®25b7, C54-00626CTCL@25b7, and CS4-00908CTCL@3sb7 to the State Trust Water
Right Program for the purpose of enhancing instream flows and providing mitigation water to
offset and allow for new water uses within the Yakima River basin.

C. On __, 2015, Ecology and Suncadia entered into another Trust Water Right Agreement
that supersedes in part the February 11, 2010, agreement between the parties (herein referred to

as the ” 2015, Agreement”),
D. Pursuantto paragraph 12 of the February 11, 2010, Agreement, the parties herein agree to amend
the February 11, 2010, Agreement to be consistent with the _, 2015, Agreement between the
parties,

AMENDMENT AGREEMENT

In consideration of the mutuai covenants set forth herein, the Parties agree to amend the
February 11, 2010, Agreement as follows:

Section 1. — Section 1.1 is deleted and superseded by the __, 2015, Agreement.

Section 2. — Section 2 Is deleted and replaced as follows:
“The parties recognize Suncadia’s transfer of the Water into the Trust. The term of this Agreement
shall then be for so long as any portion of the Water remalns in the Trust (the “Term”). Ecology shall issue
and deliver a Certificate to Suncadia.”

Section 3. —Section 3 is deleted and replaced as folfows:

“Suncadia may rely on the Water to mitigate for water use on Suncadia’s properties consistent
with the Trust Water Right Agreement entered into between Suncadia and Ecology on May __, 2015.
Suncadia shall make an application to Ecology for a water right permit to appropriate surface or ground
water at the desired location and for the intended use and guantities, together with all regularly required
supporting information (hereinafter a “New Application” or “New Applications”}. The process for Ecology
to review Suncadia’s application is as follows:

FIRST AMENDMENT TO TRUST WATER RIGHT AGREEMENT - 1



3.1 Upon receipt of a complete New Applications, Ecology, shall accept and timely process
and utilize such portion of the Water in Trust as required to offset the consumptive loss associated with
the uses described in the New Applications.

3.2 Ecology will prepare a public notice and send it to Suncadia for publication in a newspaper
with general circulation in the area as required by Chapter 90.03 RCW.

33 Suncadia will publish the notice and ensure that the newspaper transmits an affidavit of
publication to Ecology.

3.4 Ecology will complete a Water Transfer Working Group (“WTWG”} project description and
will present it to the WTWG. Ecology, in consultation with the U.S. Bureau of Reclamation, will determine
if some or all of the Water Suncadia designates will be assigned to the Reclamation-Ecology storage and
delivery exchange contract. Suncadia will pay the costs of assigning a portion of the water for the New
Application to the Reclamation-Ecology storage and delivery contract.”

35 Ecology will investigate the New Applications. Ecology will issue a report of examination
(ROE) with conditions consistent with the partles’ __ , 2015, Agreement.”

Section 4. — Section 4 is deleted.
This Amendment is effective once executed by the parties.

Washington Department of Ecology New Suncadia, LLC,
Central Regional Office a Delaware limited liability company

Water Resources Program
By: Suncadia Operating Member, LLC,
a Delaware limited liability company,
its managing member

By: LDD Suncadia Manager, [nc.,,
a Delaware corporation,

its manager
By: By:
Name: Sage Park Name: Paul Eisenberg
its: Section Manager Title: Senior Vice President
Date: Date:
By:

Name: Gary Kittleson
Title: Vice President
Date:
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EXHIBIT H — Draft Applications for a Water Right Permit (Surface and Groundwater)




For Ecology Use
(Date Stamp)

Application for a Water Right Permit
S

DEPARTMENT OF

ECOLOGY

State of Washington

A NON-REFUNDABLE MINIMUM FEE OF 8§50.00 MUST ACCOMPANY THIS APPLICATION FOR THE FOLLOWING:

[1 GROUND WATER Xl SURFACE WATER [l PERMANENT
[[1SHORT TERM [] TEMPORARY

NO FEE REQUIRED FOR THE FOLLOWING:
[CIDROUGHT  [[] COST REIMBURSEMENT

Follow the attached instructions. Attach additional sheels as necessary.

Section 1, APPLICANT

[C1 Thave participated in a pre-application conference with Ecology.

Applicant/Business Name: New Suncadia, LLC Phone No: Other No:
509-649-6370

Address: 770 Suncadia Trail

City: Cle Elum State: WA Zip:98922

Email Address (if available): peisenberg@suncadia.com

Contact Name (if different from above): Joe Mentor and Jessica Kuchan Phone No: Other No:
Mentor Law Group, PLLC 206-838-76350

Relationship to Applicant: Attorney

Address: 315 5™ Ave 8., Ste 1000

City: Seattle State: WA Zip: 98104

Emai Address {if available): mentor@mentorlaw.com; kuchan@mentorlaw.com

Legal Land Owner or Part Owner Name of the Proposed Place of Use: Phone No: Other No:
Same as applicant

Address:

City: State: Zip:

Email Address {if available):

For Ecology
Use APPLICATION NO: SEPA; Exempt/Not Exempt
Fee Paid: Check No: ECY Coding: 001-001-WR1-0285-000011
Date Returined By Priority Date By WRIA:
Pre-application interviewer:

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including moferials in a format for the visually impaired, call Ecology Water Resonrces Program
at 360-407-6872, Persens with Impaired hearing miny call Washington Relay Service af 711, Persons with speech disability may call TTY af 877-833-6341,
H



Section 2. STATEMENT OF INTENT

Do you own the land on which the proposed point of diversion/withdrawal is focated? {_] YES [X] NO
If no, do you have legal authority to make this application for use of another’s land? [X] YES [[] NO

Briefly describe the purpose of your proposed project: To rely on water rights transferred into the State Trust
Water Right Program to mitigate for a new use of water.

Anticipated length of time to compete your 20 years
project:

Water Use List all purposes for which water will be applied to a beneficial use and list quantity required for each.

Purpose(s) of Use Rate (check one box only) Acre-Feet per Period of Use
Pl Cubic Feet per Second (CFS) | Year {AF/YR) {Continuously or Seasonal)
[CIGallons per Minute (GPM) (If known)
Municipal Water Supply 4.851 cfs 411 April 1 to October 15
TOTAL: | 4.851 cfs 411

Short Term/Temporary Water tse
Is this a request for a short term project (less than four months and non-recurring)? [} YES [X] NO

Is this request for a temporary permit? [_JYES X] NO
If yes to either question above, indicate the dates that the water will be needed:
FROM: ! / TO: / /

Section 3. POINT OF DIVERSION OR WITHDRAWAL
(Complete A or B, and C below)

A.) If Surface Water Source B.) If Ground Water Source

ECY 040-1-14 (Rev 03-2015) To reqitest ADA accommodation ineluding materials in a format for the visually bnpaived, call Ecology Water Resources Program
af 360-407-6872. Persons with inpaired hearing may call Washington Relap Service at 711, Persons with speech disability may call TTY at 877-833-6341.
2



[ 1Spring [ ] Creek [X] River [ | Lake [ ] Weli(s) [_] Other:
[] Other:

Source Name:Yakima River and Cle Elum River Well diameter & depth:
Number of proposed points of withdrawal:_____

Do you have an existing well? ] YES (I NO

if available, attach Water Well Report and pump test,
Well Tag [D No.

Tributary to:Columbia River, Yakima River and Cle Elum

River

Number of proposed diversion points: 2

Do you have an existing diversion? [X] YES [_] NO

ECY 040-1-14 (Rev 03-2015) To request ADA acconunadation including maferials in a format for the visually impaired, call Ecology Water Resonrces Program
ai 360-407-6872. Persons with fmpaired hearing may call Washington Relay Service at 711, Persons with speech disability may call TTY af 877-833-6341,
3




C.) Point of Diversion/Withdrawal — Legal Description

Parcel No. Ya Ya Section | Township Range County
(Surface Water Diversions) | SW SE 27 20N 15E Kittitas
SwW SE 30 20N 15E
Lot(s) Block(s) Subdivision

If known, enter the distances in feet from the point of diversion or withdrawal to the nearest section corner:

Feet (] North/[ ] South) and feet (] East/[_| West)
from the (CINW [JSW [ JNE [ JSE [] ) corner of Section
Parcel No. Y YA Section | Township Range County
Lot(s) Block{s) Subdivision

If known, enter the distances in feet from the point of diversion or withdrawal o the nearest section corner:

feet (] North/[_1 South) and feet (] East/[_] West)
from the (_INW [ JSW [NE[ JSE[] ) corner of Section

NOTE: If more than two points of diversion/withdrawal attach additional information on a separate sheet of paper.

Section 4. PLACE OF USE

Attach a copy of the legal description of the property (on which the water will be used) taken from a real
estate contract, property deed or title insurance policy, or copy it carefully in the space below.

Area served by New Suncadia, LLC, Suncadia Water Company, LLC and Suncadia Environmental Company, LLC, in
accordance with its Comprehensive Water System Plan and any approved amendments thereto beginning:
Sections 11, 13, 14, 15,23, 24, and 25 of T. 20N, R. 14 E.,W.M.

Sections 18, 19,20, 21, 28, 29, 30, and 31 of T. 20N, R. 15 E., W.M.

Y Y Section | Twp. Range County Parcel No.

Kittitas

Do you own all the lands on which the proposed place of use is located? [X] YES ] NO.

If no, do you have legal authority to make this application for use of another’s land? [_] YES [ ] NO
Provide owner name(s), address, and phone number:

Are there any other water rights or claims associated with this property or water system? < YES [ ] NO
H yes, provide the water right and/or c¢laim numbers: C84-YRB0O7CC01724(@4, CS4-YRBCC01724@5, CS3-
YRBOTCCO1724486, also Court Claims 00648, 00755, 01685 and 02255.

Attach a map of your project showing the point of diversion/withdrawal and place of use, If platted property,
be sure to include a complete copy of the plat map.

ECY 040-1-14 (Rev 03-2015) To request ADA accommaodation Including materials in a format for the visually impaired, eall Ecology Water Resources Pragram
at 360-407-6872. Persons with Impaired hearing may call Washington Relqy Service at 711, Persons with speech disabifity may cali TTY at 877-833-6341.
4




ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in o format for the visually impaired, call Ecelogy Water Resonrces Progran
af 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711, Persons with speech disabliity may call TTY af 877-833-6341.
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Section 5. WATER SYSTEM DESCRIPTION

Describe your proposed water system (include type and size of devices used to divert or withdraw water from

source): Conveyance with be through the existing City of Cle Ehun intake facilities and conveyed through the

Suncadia’s water system, as described in its water system plan.

See attached drawing

Section 6. DOMESTIC WATER SUPPLY SYSTEM INFORMATION
(Complete A or B, and C below)

A.) Domestic Water Systems only B.) Municipal Water Systems only
{defined under RCW 90.03.015)
Projected number of connections to be seived: Present population to be served water:
<1,000
Type of connections: Estimate future population to be served:
{e.g., home, recreational cabin) 3.785 (20 year projection)

C.) Water System Planning

Do you have a Water Systemn Plan approved by the Washington State Depariment of Health, Drinking Water
Division? [X] YES [_] NO

If yes, date plan was approved 05/28/2008 Water System

Number:AA317E

Name of water system:Suncadia Resort

Are you within the service area of an existing water system? [_] YES [X] NO
If yes, explain why you are unable to connect to the

system:

ECY 040-1-14 {Rev 03-2015) To request ADA accommodation Including miaterials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service af 711, Persons with speech disability may call TTY af 877-833-6341.
6




Section 7. IRRIGATION/STOCKWATER/OTHER FARM USES

Irrigation
Total number of acres requested fo be {rrigated under this application = 400 ACRES
NOTE: Outline the area to be irrigated on your attached map.

Stockwater
List number and kind of stock: NFA

Is the proposed project for a dairy farm? [ ] YES [X] NO

Other Proposed Farm Uses
Describe all proposed uses: N/A

Family Farm Water Act (RCW 90.66):

Calculate the acreage in which you have a controlling interest, including only:
* Acreage irrigated under water rights acquired after December 8, 1977,
¢ Acreage proposed to be irrigated under this application, and
» Acreage proposed to be irrigated under other pending application(s).

Is the combined acreage under existing rights greater than 6000 acres? [ ] YES X] NO

Do you have a controlling interest in a Family Farm Development Permit? [] YES < NO

If yes, enter Permit No:

ECY 040-1-14 (Rev 03-2015) To request ADA acconunodation ineluding materinls in a format for the visually impaired, call Ecology Waler Resonrces Program
at 360-407-6872, Persons with impaired hearing may call Washington Relay Service at 711, Persons with speecht disability may call TTY at 877-833-6341.
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Section 8. OTHER WATER USES

Hvydropower
Indicate total feet of head N/A and proposed capacity in kilowatts:

Describe works:

Indicate alt uses to which power is to be applied:

FERC License No:

Mining/Industrial Use

Describe use, method of supplying and utilizing water:N/A

Other Use

Section 9. WATER STORAGE

Will you be using a dam, dike, or other structure to retain or store water? [ ] YES [ NO
Are you proposing to store more than 10 acre-feet of water? [ ] YES [ ] NO
Will the water depth be 10 feet or more? [ ] YES [ NO

If you answered yes to any of the above questions, please describe:

NOTE: If you will be storing 10 acre-feet or more of water and/or if the water depth will be 10 feet or more af the deepest point
and some porfion of the storage will be above grade, you must also complete an Application for Permit o Construct a
Reservoir and a Dam Construction Permit and Application.

Section 10. DRIVING DIRECTIONS

Provide detailed driving directions to the project site:From Interstate 90, take exit 80, turn right onto Bullfrog Road

and follow signs to Suncadia

ECY 040-1-14 (Rev 03-2015} To request ADA acconnnodation including muterials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711, Persons with speech disability may call TTY at 8§77-833-6341.
8




Site Address: 770 Suncadia Trail Cle Elum, WA 98922

ECY 040-1-14 (Rey 03-2015) To request ADA aecommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
nf 360-407-6872, Persons with fmpairved hearing may call Washington Relay Service at 711, Persons with speech disability may call TTY at 877-833-6341,
9




Section 11. REQUIRED SIGNATURES

I certify that the information provided in this application is true and accurate to the best of my knowledge. 1
understand that in order fo process my application, I grant staff from the Department of Ecology access to
the site for inspection and monitoring purposes. Even thongh the employees of the Department of Ecology
may have assisted me in the preparation of the above application, all responsibility for the accuracy of the
information rests with me, the applicant,

Print Name Signature Date
(Applicant or authorized representative)

Print Name Signature Date
{Legal Owner or Part Owner Place of Use)

Print Name Signature Date
(Legal Owner or Part Owner Place of Use)

Please check the region in which the project is located:

*Submit your application to: | 57 (vop¢a1 Regional Office [] Eastern Regional Office
15 W Yakima Avenue, Suite 200 4601 N. Monroe Street
DEPARTMENT OF ECOLOGY | yorina WA 98902-3463 Spokane, WA 99205-1265
CASHIERING SECTION (509) 575-2490 (509) 329-3400
POBOX 47611
OLYMPIA, WA 98504-7611 | ["] Northwest Regional Office {T] Southwest Regional Office
3190 — 160" Avenue SE PO Box 47775
Bellevue, WA 98008-5452 Olympia, WA 98504-7775
(425) 649-7000 (360) 407-6300

[rr—

Fery | Seens "Perd
[r Oraitg
[

Eae}tern
If you have questions about your . !
application, contact the Water Resources

program at the regionat office in which
your project is located.

$rarana

ECY 040-1-14 (Rey 03-2015) To reqitest ADA aecomniodation including maserinls in a format for the visually inpaired, call Ecology Water Resources Program

af 360-407-6872. Persens with impaired hearing may call Washington Relay Service af 711, Persons with speech disability may call TTY af 877-833-6341.
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i

DEPARTMENT OF

ECOLOGY

State of Washington

Application for a Water Right Permit

For Ecology Use

{Date Stamo)

A NON-REFUNDABLE MINIMUM FEE OF 350,00 MUST ACCOMPANY THIS APPLICATION FOR THE FOLLOWING:

GROUND WATER [ | SURFACE WATER
[1 SHORT TERM [l TEMPORARY

NO FEE REQUIRED FOR THE FOLLOWING:
["1DROUGHT []COST REIMBURSEMENT

[ 1 PERMANENT

Follow the attached instructions. Attach additional sheets as necessary.

Section 1. APPLICANT

[ T have participated in a pre-application conference with Ecology.

Applicant/Business Name: New Suncadia, LLC Phone No: Other No:
509-649-6370

Address: 770 Suncadia Trail

City: Cle Elum State: WA Zip:98922

Email Address (if available): peisenberg@suncadia.com

Contact Name (if different from above): Joe Mentor and Jessica Kuchan Phone No: Other No:

Mentor Law Group, PLLC 2(6-838-7650

Relationship to Applicant: Altorney

Address: 315 5™ Ave S., Ste 1000

City: Seaitle State: WA Zip: 98104

Email Address (if available): mentor@mentortaw.com; kuchan@mentorlaw.com

Legal Land Owner or Part Owner Name of the Proposed Place of Use: Phone No: Other No:

Same as applicant

Address:

City: State: Zip:

Email Address (if available):

For Ecology

Use APPLICATION NO:

SEPA: Exempt/Not Exempt

Fee Paid: Check No.,

ECY Coding: 001-001-WR-0285-000011

Date Returned By Priority Date

By WRIA:

Pre-application interviewer:

ECY 040-1-14 {Rey 03-2015) To request ADA acconumodation including materials in a format for the visually impaired, call Ecology Water Resources Program
wt 360-407-6872. Persons with hmpaired hearing may call Washington Relay Service af 711, Persons with speech disability may eall TTY af 877-833-6341.
1




Section 2, STATEMENT OF INTENT

Do you own the land on which the proposed point of diversion/withdrawal is located? [ ] YES [X] NO
If no, do you have legal authority to make this application for use of another’s land? [X] YES [ I NO

Briefly describe the purpose of your proposed project: _To obtain a non-addititive groundwater right to

supplement surface water rights.

Anticipated length of time to compete your 20 years
project:

Water Use List afl purposes for which water will be applied to a beneficial use and list quantity required for each.

Purpose(s) of Use Rate {check one box only) Acre-Feet per Period of Use
BXICubic Feet per Second (CFS) | Year (AF/YR) (Continuously or Seasonal)
PAGallons per Minute (GPM) (If know)
Municipal Water Supply 2,177 gpm 411 April 1 to October 15
TOTAL: | 2,177 gpm 411

Short Term/Temporary Water Use
Is this a request for a short term project (less than four months and non-recurring)? { ] YES X NO

s this request for a temporary permit? [_JYES X NO
If yes to either question above, indicate the dates that the water will be needed:

FROM: / / TO: / /

Section 3. POINT OF DIVERSION OR WITHDRAWAL
(Complete A or B, and C below)

A.) If Surface Water Source B.) If Ground Water Source
{1 8pring [ | Creek [ ] River [ ] Lake [ Well(s) [_] Other:

[ ] Other:

Source Name: Well diameter & depth:TBD

Number of proposed points of withdrawal:6

Do you have an existing well? [_] YES X] NO

If available, attach Water Well Report and pump test.
Well Tag ID No.TBD

Tributary to:

Number of proposed diversion points:

Do you have an existing diversion? || YES [ I NO

ECY 040-1-14 (Rey 03-2015) To request ADA acconunodation incliuding materials in a format for the visually impaired, call Ecology Water Resorces Program
af 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711, Persons with speech disability may call TTY af 877-833-6341,
2



C.) Point of Diversion/Withdrawal — Legal Description

Parcel No. Y Y Section | Township Range County

Lot(s) Block(s) Subdivision

If known, enter the distances in feet from the point of diversion or withdrawal to the nearest section corner:

Feet ([_] North/[ "] South) and feet (] East/[_] West)
from the (|:|NW [Isw[NE[ISE [ ] ) corner of Section
Parcel No. Y Ya Section | Township Range County
El1/2 SwW 11 20N 14E Kittitas
NW NE 14 20N 14E
Lot(s) Block(s) Subdivision

If known, enter the distances in feet from the point of diversion or withdrawal to the nearest section corner:

feet ([} North/[_] South) and feet (] East/[_] West)
from the ((L_INW [ ISW CINE [LISE [} ) corner of Section

NOTE: If more than two points of diversionwithdrawal attach additional information on a separate sheet of paper.

Section 4. PLACE OF USE

Attach a copy of the legal description of the property (on which the water will be used) taken from a real
estate contract, property deed or title insurance policy, or copy it carefully in the space below.

Area served by New Suncadia, LLC, Suncadia Water Company, LLC and Suncadia Environmental Company, LLC, in
accordance with its Comprehensive Water System Plan and any approved amendments thereto beginning:

Sections 11, 13, 14, 15,23, 24, and 25 of T. 20N, R. 14 E.,W.M.

Sections 18, 19, 20, 21, 28, 29, 30, and 31 of T. 20N, R. 15 E,, W.M.

Y Y4 Section { Twp. Range County Parcel No.

Kittitas

Do you own all the lands on which the proposed place of use is located? [X] YES [ 1 NO.

If no, do you have legal authority to make this application for use of another’s land? [ ] YES [ I NO
Provide owner name(s), address, and phone number:

Are there any other water rights or claims associated with this property or water system? [X] YES [ JNO
If yes, provide the water right and/or claim numbers: CS4-YRB07CCO1724@4. CS4-YRBCC01724@5, CS3-
YRBG7CCO1724(@6, also Court Claims 00648, 00755, 01685 and 02255,

Attach a map of your project showing the point of diversion/withdrawal and place of use. If platted property,
be sure to include a complete copy of the plat map.

ECY 040-1-14 (Rey 03-2015) To request ADA acconmodation including materials in a format for the visually impaired, call Ecology Water Resources Program
al 360-407-6872, Persons with impaired hearing may calf Washington Relay Service at 711, Persons with speech disabilily may call TTY af 877-833-6341.
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ECY 040-1-14 (Rev 03-20615} To request ADA accommoedation including materivls in a formuat for the visually Impaired, call Ecology Water Resources Programt
at 360-407-6872. Persons with impaired hearing may call Washinglon Relay Service af 711. Persons with speech disability may call TTY at 877-833-6341.
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Section 5. WATER SYSTEM DESCRIPTION

Describe your proposed water system (include type and size of devices used to divert or withdraw water from

source): Convevance with be through the Suncadia's water system. as described in its water system plan,

See attached drawing

Section 6. DOMESTIC WATER SUPPLY SYSTEM INFORMATION
{Complete A or B, and C helow)

A.) Domestic Water Systems only B.) Municipal Water Systems only
(defined under RCIV 90.03.015)
Projected number of connections to be served: Present population to be served water:
<1,000
Type of connections: Estimate future population to be served:
(e.g., home, recreational cabin) 3,785 (20 year projection)

C.) Water System Planning

Do you have a Water System Plan approved by the Washington State Department of Health, Drinking Water
Division? D] YES [ NO

If yes, date plan was approved 05/28/2008 Water System

Number:AA317E

Name of water system:Suncadia Resort

Are you within the service area of an existing water system? {_] YES XINO
If yes, explain why you are unable to connect to the

system:

ECY 040-1-14 (Rev 03-2015} To requiest ADA accommodation including materials in a format for the visnally impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service af 711, Persons with speech disability niay call TTY at 877-833-6341.
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Section 7. IRRIGATION/STOCKWATER/OTHER FARM USES

Irrigation

Total number of acies requested to be irrigated under this application = 400 ACRES
NOTE: Outline the area to be irrigated on your attached map.

Stockwater
List number and kind of stock: N/A

Is the proposed project for a dairy farm? [_] YES X NO

Other Proposed Farm Uses
Describe all proposed uses: N/A

Family Farm Water Act (RCW 90.66):

Calculate the acreage in which you have a controlling interest, including only:
s Acreage irrigated under water rights acquired after December 8, 1977,
¢ Acreage proposed to be irrigated under this application, and
e Acreage proposed to be irrigated under other pending application(s).

Is the combined acreage under existing rights greater than 6000 acres? [ ] YES X NO

Do you have a controlling interest in a Family Farm Development Permit? [] YES [X] NO

If yes, enter Permit No:

ECY 040-1-14 {Rev 13-2013) To reqitest ADA accommodation incliuding materials in a formaf for the visuatly impaired, call Ecology Water Resourees Program
it 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711, Persons with speech disability may call TTY at 877-833-6341.
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Section 8. OTHER WATER USES

Hydropower
Indicate total feet of head N/A and proposed capacity in kilowatis:

Describe works:

Indicate all uses fo which power is to be applied:

FERC License No:

Mining/Indunstrial Use

Describe use, method of supplying and utilizing water: N/A

Other Use

Section 9. WATER STORAGE

Will you be using a dam, dike, or other structure to retain or store water? [] YES I NO
Are you proposing to store more than 10 acre-feet of water? [ | YES [ ] NO
Will the water depth be 10 feet or more? [_J YES[ [ NO

If you answered yes to any of the above questions, please describe:

NOTE: If you will be storing 10 acre-feet or more of water and/or if the water depth will be 10 feef or more at the deepest point
and some portion of the storage will be above grade, you must also complete an Application for Permit to Construct a
Reservoir and a Dam Construction Permit and Application.

Section 10. DRIVING DIRECTIONS

Provide detailed driving directions to the project site:From Interstate 90, take exit 80, furn right onto Bullfrog Road

and follow signs to Suncadig

ECY 040-1-14 (Rey 03-2015) To request ADA accommodation incinding materials in a format for the visually Impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711, Persons with speecl disabllity may call TTY at 877-833-6341.
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Site Address: 770 Suncadia Trail Cle Elum, WA 98922

ECY 040-1-14 {Rev 03-2015} To request ADA acconmmodation including materials in a format for the visuaily impatred, call Ecology Water Resources Program
at 360-407-6872, Persons with impnired hearing may call Waslhington Relay Service af 711. Persons with speech disability may call TTY at 8377-833-6341.
8




Section 11. REQUIRED SIGNATURES

I certify that the information provided in this application is true and accurate to the best of my knowledge. 1
understand that in order fo process my application, I grant staff from the Department of Ecology access to
the site for inspection and monitoring purposes, Even though the employees of the Department of Ecology
may have assisted me in the preparation of the above application, all responsibility for the accuracy of the
information rests with me, the applicant,

Print Name Signature Date
(Applicant or authorized representative)

Print Name Signature Date
(Legal Owner or Part Owner Place of Use)

Print Name Signature Date
{Legal Owner or Part Owner Place of Use)

Please check the region in which the project is located:

*Submit your application to: X Central Regional Office [T Eastern Regional Office
15 W Yakima Avenue, Suite 200 4601 N. Monroe Street
DEPARTMENT OF ECOLOGY | yi5ma WA 98902-3463 Spokane, WA 99205-1265
CASHIERING SECTION (509) 575-2490 (509) 329-3400
PO BOX 47611
OLYMPIA, WA 98504-7611 | [[] Northwest Regional Office [] Southwest Regional Office
3190 — 160" Avenue SE PO Box 47775
Bellevue, WA 98008-5452 Olympia, WA 98504-7775
(425) 649-7000 (360) 407-6300

If you have questions about your
application, contact the Water Resources
program at the regional office in which
your project is located.

teals —— 7 T
~ Southwest

- iy e

ECY 040-1-14 (Rev 03-2015) To request ADA aecommoedation including materials in a format for the visually impaired, calf Ecology Water Resources Program
al 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711, Persons with speech disabillty may call TTY at 877-833-6341.
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EXHIBIT | — Draft Trust Water Right Agreement
(Big Creek Water Rights for New Mitigated Water Right Permits})



Trust Water Right Agreement
between Washington Department of Ecology
and New Suncadia, LLC

(Big Creek)

DRAFT

This Trust Water Right Agreement is made and entered intoasof the __ dayof ,
2015, by and between the Washington State Department of Ecology, State Trust Water
Right Program {“Ecology”) and New Suncadia, LLC ("Suncadia”).

RECITALS

A. Ecology is the trustee of the Yakima River Basin Trust Water Rights Program
(“Trust Water Rights Program”) as authorized under Chapter 90.38 RCW and Chapter

90.42 RCW.

B. Suncadia is the owner and developer of real property in Kittitas County referred
to in this Agreement as the “MPR and Bullfrog UGA properties.”

C. Suncadia is the owner of certain water rights from Big Creek more particularly
described and quantified in Exhibit A {(“Water Rights”) such exhibit being attached hereto

and incorporated herein.

D. Suncadia’s Water Rights arise from Water Right Claim Number 00755, subject of
a Conditional Final Order in Washington v. Acquavelia, et al., Yakima County Superior
Court Cause No. 77-2-01484-5,

E. Ecoiogy issued reports of examination to transfer the purpose of use of the water
rights to instream flows and transfer the water rights into the State Trust Water Right
Program to offset the new use of water by Suncadia and third parties within the Yakima

River basin.

F. Ecology and Suncadia executed a Trust Water Right Agreement, dated ,
2015, detalling the roles and responsibilities of the parties.

G. Suncadia filed applications, Water Rights Tracking No. $4-35803 and G4-35804, for
a new water right permit relying on the Water Rights, and other water rights owned by
Suncadia as mitigation for the new use ("New Mitigated Water Right Permits”}.

H. Suncadia wishes to place its Big Creek Water Rights into the Trust Water Right
Program as mitigation for the New Mitigated Water Right Permits, mitigate for water uses
established on the formerly appurtenant property as specified in the ____, 2015 Trust
Water Right Agreement, and mitigate for third parties.



f. Subject to the terms of this Agreement and the Application, Ecology confirms that
it is willing, able and authorized to hold the Water into the Trust Water Rights Program

{“Water in Trust”) as provided for herein.

J. Ecology and Suncadia desire fo complete the process to convey the water right
described in change authorization CS4-0755(A)CTCL and CS4-YRB02CCO0755@2 dated
May 10, 2002 to the Trust Water right Program.

AGREEMENT

Now, therefore, in consideration of the forgoing, the mutual covenants and undertakings
as hereinafter set forth, and other good and valuable consideration, the receipt of which

is hereby acknowledged, the parties hereto hereby agree as follows:

1. The purpose of this Agreement and the primary reason Suncadia is willing
to place the Water into the Trust is to provide a senior water right as off-setting mitigation
that will aliow Suncadia to apply for and receive new groundwater withdrawal and surface
water diversionary permits for the MPR and Bullfrog UGA properties, mitigate for water
uses established on the formerly appurtenant property as specified in the __ , 2015
Trust Water Right Agreement, and mitigate for third parties. These new water rights will
be mitigated by way of a permanent designation of such portion of Suncadia’s beneficial
interest in the Water in Trust as reasonably required to ensure no impairment to TWSA
or other water right.

2. Within 30 days of the close of any appeal periods and no pending appeals,
Suncadia shall grant, execute, record and deliver quit claim deeds for each of the Water
Rights to Ecology. The term of this Agreement shall then be for so long as any portion of
the Water remains in the Trust (the “Term”}.

3. Suncadia, or its assigns, shalt monitor and measure streamflow for Big
Creek hy installing, operating and maintaining a gage.
4, Ecology shall hold and manage the Water in Trust pursuant to chapters

90.38 RCW and 90.42 RCW and this Agreement as a part of the total water suppiy
available (“TWSA"} in the Yakima River. Ecology:

4.1 Shail take no position and make no assertions that the guantities and
beneficial use of the Water is other than as stated in Exhibit A.

4.2 Shall, in addition to the protections against relinquishment in chapters
90.38 RCW and 90.42 RCW, at all times during the Term manage, maintain, preserve and
protect for the benefit of Suncadia and its successors, designees and assigns all aspects
and attributes of the Water, including, but not limited to, the priority date, the total
diversionary right, instantaneous quantity, and annual consumptive quantity from
impairment, challenges, claims and relinquishment.



4.3 Except as provided herein or agreed to by the parties in a separate
agreement, Ecology shall not assess or charge Suncadia any costs or fees for maintaining
the Water in Trust.

5, In keeping with the purpose of this Agreement and as a material part of
the consideration for this Agreement upon which its execution is dependent:

5.1  Suncadia makes the following undertakings, representations and
warranties to Ecology:

5.1.1 New Suncadia, LLC is a Delaware limited liability company; owner
of the Water listed in Exhibit A, and duly authorized to enter into this Agreement.

5.1.2 £ach individual executing this Agreement on behalf of Suncadia is
duly authorized to execute and deliver this Agreement.

5.1.3 Upon its full execution, this Agreement is binding upon Suncadia in
accordance with its terms.

5.1.4 Suncadia shall use best efforts to fully and timely perform the
obligations and actions contemplated by this Agreement.

5.2 Ecology makes the following undertakings, representations and warranties
to Suncadia:

5.2.1 Ecology is authorized and fully able to enter into and perform alt its
obligations in this Agreement according to its terms.

5.2.2 Each individual executing this Agreement on behalf of Ecology is
duly authorized to execute and deliver this Agreement.

5.2.3 Upon its full execution, this Agreement is binding upon Ecology in
accordance with its terms.

5.2.4 Ecology shail use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement, and the obligations and
actions under this Agreement shall not be unlawfully withheld.

6. Except as provided in this Section, if any provision of this Agreement is
determined by a court of competent jurisdiction to be void or unenforceable for any
reason, the remaining provisions hereof shall remain in full force and effect. If a provision
hereof is determined to be void or unenforceable by a court of competent jurisdiction
and such provision was an essential part of the consideration given to support this
Agreement, then this instrument shall either be reformed by such court to ensure
fulfillment of the parties’ purposes herein or be rescinded in its entirety and equity done

In no event shall the termination of this Agreement alter or affect any Water previously
allocated for mitigation through permits granted relative to New Applications and water
budget neutral determinations.

6.4  Each party shall be responsible for their own costs associated with ending
the trust water right relationship in an orderly manner.




7. This Agreement may be assigned in whole or in part by Suncadia upon the
giving of written notice to Ecology. This Agreement is hinding upon and inures to the
benefit of the parties to the Agreement as well as upon and to the benefit of their
respective heirs, personal representatives, assigns and other successors in interest.

8. Any notice or communication required by this Agreement between
Suncadia and Ecology shall be given to the addresses set forth below:

To Ecology: Water Resources Section Manager
Washington Department of Ecology
Central Regional Office
1250 West Alder Street
Union Gap, WA 98903-0009

To New Suncadia, LLC 770 Suncadia Trail
Cle Elum, WA 98922

With copies to: Mentor Law Group, PLLC
Attn.: Joe Mentor, jr,
315 Fifth Avenue S., Suite 1000
Seattle Washington 98104
Telephone: (206} 838-7650
Facsimile: (206) 838-7655

10.  If any party fails to exercise its rights under this Agreement, it will not be
precluded from subsequent exercise of its rights under this Agreement. A failure to
exercise rights will not constitute a waiver of any other rights under this Agreement,
unless stated in a letter signed by an authorized representative of the party and attached

to the original Agreement.

11.  Amendments to this Agreement shall be in writing and signed by an
authorized representative of each of the parties.

12, The parties agree to defend the terms of this Agreement, including any
measures taken for its implementation.

13.  This Agreement will be governed and enforced under the laws of the State
of Washington. Venue for any action arising under or related to this Agreement shall be
in Kittitas County, Washington.

This Agreement is executed as of the date first above written.

Signatures on the following page.



WASHINGTON DEPARTMENT OF ECOLOGY

By:

Tom Loranger

Manager

Water Resources Program
Date:

NEW SUNCADIA, LLC,
a Delaware limited liability company  By:

Paul Eisenberg,

By: Suncadia Operating Member, LLC Senior Vice President
a Delaware limited liability company, Date:
its managing member
By:
By: LDD Suncadia Manager, Inc., Gary Kittleson
a Delaware corporation, Vice President
its manager Date:




EXHIBIT A
{Suncadia’s Water Rights subject to this Agreement)

Water Right Authorization: CS4-YRB02CC00755@2
CS4-YRNO2CCO0755@2
Source: Big Creek
Current Use; Instream Flows for Mitigation Purposes
Period of Use: May 1 to August 31
Place of Use: Within Big Creek downstream from the existing point

of diversion and Yakima River downstream of
confluence with Big Creek.

Points of Diversion: Existing diversion is located 1100 feet north and 750
feet east from the south quarter corner of Section 29,
within SW1/45E1/4 of Section 29, T. 20N, R. 14 EW.M.

Priority Date; June 30, 1887

Annual Quantity: 127.22 AF/yr
(Consumptive Use)

Instantaneous Quantity:
{Cubic feet per second)




EXHIBIT J — Draft Trust Water Right Agreement
(Big Creek, Teanaway River, Swauk Creek and First Creek Water Rights)



Trust Water Right Agreement
between Washington Department of Ecology
and New Suncadia, LLC

Teanaway River, Swauk Creek and First Creek Water Rights

DRAFT

This Trust Water Right Agreement is made and entered into as of the ____dayof
2015, by and between the Washington State Department of Ecology, State Trust Water
Right Program (“Ecology”} and New Suncadia, LLC {“Suncadia”).

RECITALS

A. Ecology is the trustee of the Yakima River Basin Trust Water Rights Program
{“Trust Water Rights Program”) as authorized under Chapter 90.38 RCW and Chapter
90.42 RCW.

B. Suncadia is the owner and developer of real property in Kittitas County referred
to in this Agreement as the “MPR and Bullfrog UGA properties.”

C. Suncadia is the owner of certain water rights from the Teanaway River, Swauk
Creek and First Creek, more particularly described and quantified in Exhibit A ("Water
Rights”) such exhibit being attached hereto and incorporated herein.

D. Suncadia’s Water Rights arise from Court Claim Numbers 02255, 01685, 00648,
and are subject of a Conditional Final Order in Washington v. Acquavella, et al., Yakima
County Superior Court Cause No. 77-2-01484-5,

E. Ecology issued reports of examination to transfer the purpose of use of the water
rights to instream flows and ultimately transfer the water rights into the State Trust Water
Right Program to offset the new use of water by Suncadia under the water management
plan and third parties within the Yakima River basin.

F. Ecology and Suncadia executed a Trust Water Right Agreement, dated XXXX __,
2015, detailing the roles and responsibilities of the parties.

G. Ecology and Suncadia desire to complete the process to convey the water rights
described in Exhibit A to Ecology’s Trust Water Right Program.

H. Subject to the terms of this Agreement, Ecology confirms that it is willing, able and
authorized to hold the Water Rights in the Trust Water Rights Program {“Water in Trust”)

as provided for herein.
AGREEMENT



Now, therefore, in consideration of the forgoing, the mutual covenants and undertakings
as hereinafter set forth, and other good and valuable consideration, the receipt of which
is hereby acknowledged, the parties hereto hereby agree as follows:

1. The purpose of this Agreement and the primary reason Suncadia is willing
to place the Water into the Trust is to fulfill conditions of water right changes CS4-
01724{A)CTCL, CS4-01724{B)CTCL, C54-01724(C)CTCL, CS4-YRBO7CC01724@1, (S4-
YRBO7CC01724@2, and CS4-YRBO7CC01724@3, CS4-YRBO7CC01724@4, (S4-
YRBO7CC01724@5, and CS4-YRBO7CC01724@6 which provide MPR and Bullfrog UGA
properties’ base water supply.

2. Suncadia and Ecology agree the Water Rights referenced in Exhibit A can
provide senior water right as off-setting mitigation for certain new or existing water uses
in accardance with the uses described below. The Water Rights may be used by Suncadia
or third parties for new and existing water uses. Suncadia or third parties may apply to
Ecology to receive approval for new ground water withdrawal, surface water diversionary
permits, or water budget neutral determinations within the Yakima River basin. If Ecology
determines the Water Rights adequately offset impacts to the Yakima River's Total Water
Supply Availabie {TWSA) as well as any local impairment concerns, Ecology will issue new
water right permits or water budget neutral determinations. These new water rights will
be mitigated by way of a permanent designation of such portion of Suncadia or a third
party’s beneficial interest in the Water in Trust as reasonably required to ensure no
impairment to TWSA or other water rights; provided that any portion of such mitigation
may also be provided by other means.

3. Within 30 days of executing this Agreement and the close of any appeal
periods and no pending appeals, Suncadia shall grant, execute, record and deliver quit
claim deeds for each of the Water Rights to Ecology therefore placing the Water in Trust.
The term of this Agreement shall then be for so long as any portion of the Water Rights
remain in the Trust {the “Term”),

4, Following the recording of the quit claim deeds, Suncadia and Ecology may
begin the process of designating parties to receive mitigation credit based upon the Water
in Trust. Suncadia may designate a temporary beneficial use for the portion of the Water
in Trust that is not yet assigned as mitigation credit for development activities as provided
in this agreement. The process for Suncadia to identify recipients of mitigation credit and
for Ecology to issue mitigated permits or water budget neutral determinations is as

follows:

4.1 Suncadia may propose or Suncadia may enter into a contract with a third
party to provide a portion of the Water in Trust as mitigation on such terms consistent
with this Agreement as Suncadia may elect. Suncadia or such third party shall make to
Ecology (or, if appropriate, to a water conservancy board) a request for determination of
water budget neutrality or application for water right permit mitigated by the Water in
Trust to appropriate surface or ground water at the desired location and for the intended
use and quantities, together with all regularly required supporting information.



4,2 Upon receipt of a complete request for determination of water budget
neutrality or application for water right permit, Ecology shall accept and timely process it
under RCW 90.03,260-.340 and Chapter 90.44 RCW utilizing such portion of the Water in
Trust together with any other proposed mitigation measures, shall reasonably offset the
impacts of such new withdrawal.

5. Suncadia, or its assigns, shall monitor and measure streamflow for any
tributary to the extent the Water in Trust from the tributary are used to mitigate for new
consumptive purposes by installing, operating and maintaining gages. The obligation to
monitor and measure streamflow and all of its related costs shall be fully assignable to
third parties relying on Water in Trust from the tributaries.

6. During the Term and in its capacity as a fiduciary, Ecology shall hold and
manage the Water in Trust pursuant to chapters 90.38 RCW and 90.42 RCW and this
Agreement as a part of the total water supply available (“TWSA”) in the Yakima River.
Ecology:

6.1 Shall take no position and make no assertions that the guantities and
beneficial use of the Water is other than as stated in the reports of examination
referenced in Exhibit A.

6.2  Shall, in addition to the protections against relinauishment in chapters
90.38 RCW and 90.42 RCW, at all times during the Term manage, maintain, preserve and
protect for the benefit of Suncadia and its successors, designees and assigns all aspects
and attributes of the Water, including, but not limited to, the priority date, the total
diversionary right, instantaneous quantity, and annual consumptive guantity from
impairment, challenges, claims and relinquishment;

6.3  Shall process ail requests for determination of water budget neutrality or
applications for water right permit where portions of the Water in Trust is proposed as
mitigation and shall take all steps necessary to comply with any restrictions imposed by
other agreements to which Ecology may be subject, including, but not limited to
memorandums of agreement and groundwater moratoriums or subsequently enacted
water right processing rules;

6.4 Shall not assess or charge Suncadia any costs or fees for maintaining the
Water in Trust; provided that Ecology may charge third parties its regular costs and fees
for water right applications, assignments, transfers and investigations or costs
attributable to processing new water right applications or water budget neutral
determinations as provided under this agreement.

7. In keeping with the purpose of this Agreement and as a material part of
the consideration for this Agreement upon which its execution is dependent:

7.1 Suncadia makes the following undertakings, representations and
warranties to Ecology:



7.1.1 New Suncadia, LLC is a Delaware limited liability company; owner
of the Water Right listed in Exhibit A, and duly authorized to enter into this

Agreement,

7.1.2 Each individual executing this Agreement on behalf of Ecology is
duly authorized to execute and deliver this Agreement.

7.1.3 Upon its full execution, this Agreement is binding upon Suncadia in
accordance with its terms.

7.1.4 Suncadia shall use best efforts to fully and timely perform the
obligations and actions contemplated by this Agreement.

7.2 Ecology makes the following undertakings, representations and warranties
to Suncadia:

7.2.1 Ecology is authorized and fully able to enter into and perform all its
obligations in this Agreement according to its terms.

7.2.2 Each individual executing this Agreement on behalf of Ecology is
duly authorized to execute and deliver this Agreement.

7.2.3 Upon its full execution, this Agreement is binding upon Ecology in
accordance with its terms.

7.2.4 Ecology shall use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement, and the obligations and
actions under this Agreement shall not be unlawfutly withheld.

8. Except as provided in this Section, if any provision of this Agreement is
determined by a court of competent jurisdiction to be void or unenforceable for any
reason, the remaining provisions hereof shall remain in full force and effect. If a provision
hereof is determined to be void or unenforceable by a court of competent jurisdiction
and such provision was an essential part of the consideration given to support this
Agreement, then this instrument shail either be reformed by such court to ensure
fulfilment of the parties’ purposes herein or be rescinded in its entirety and equity done,
including the following: 8.1 Suncadia shall identify all in-process designation
agreements and inform Ecology of their status, Suncadia shail not make representations
regarding in-process designations and shall in each instance work with Ecology to
determine whether an assignment should be completed. If Ecology agrees, the request
for determination of water budget neutrality, applications for water right permit or
assignment requests will be completed promptly in accordance with applicable policies,
rules, and law.

8.2  Ecology shall promptly convey to Suncadia or designee the portion of the
Water in Trust not yet designated and assigned as mitigation for individual ground water
and surface water permits. If any reserve has been set aside to address uncertainty
associated with the then-existing mitigated permits, Ecology will retain such reserve until
it is either assigned to individual permits or Ecology determines some or all of the reserve



is unnecessary. Any reserve not needed shall be promptly conveyed by Ecology to
Suncadia.

8.3 Each party shall be responsible faor their own costs associated with ending the trust
water right relationship in an orderly manner.

8.3 Pursue any other remedy now or hereafter available.

8.4 In no event shall the termination of this Agreement alter or affect any
Water in Trust previously allocated for mitigation through permits granted relative to
New Applications and water budget neutral determinations.

9. This Agreement may be assigned in whole or in part by Suncadia upon the
giving of written notice to Ecology. This Agreement is binding upon and inures to the
henefit of the parties to the Agreement as well as upon and to the benefit of their
respective heirs, personal representatives, assigns and other successors in interest.

10. Any natice or communication required by this Agreement between
Suncadia and Ecology shall be given to the addresses set forth below:

To Ecology: Water Resources Section Manager
Washington Department of Ecology
Central Regional Office
1250 West Alder St
Union Gap, WA 98903-0009

To New Suncadia, LLC 770 Suncadia Trail
Cle Elum, WA 98922

With copies to: Mentor Law Group, PLLC
Attn.: Joe Mentor, Jr.
315 Fifth Avenue S., Suite 1000
Seattle Washington 98104
Telephone: (206) 838-7650
Facsimile: {206} 838-7655

11.  If any party fails to exercise its rights under this Agreement, it will not be
precluded from subsequent exercise of its rights under this Agreement. A failure to
exercise rights will not constitute a waiver of any other rights under this Agreement,
unless stated in a letter signed by an authorized representative of the party and attached
to the original Agreement.

12. Amendments to this Agreement shall be in writing and signed by an
authorized representative of each of the parties.



13. The parties agree to defend the terms of this Agreement, including any
measures taken for its implementation.

14.  This Agreement will be governed and enforced under the laws of the State
of Washington. Venue for any action arising under or related to this Agreement shali be
in Kittitas County, Washington.

Signatures on the following page




This Agreement is executed as of the date first above written.
WASHINGTON DEPARTMENT OF ECOLOGY

By:

Tom Loranger

Manager

Water Resources Program
Date:

NEW SUNCADIA, LLC,
a Delaware limited liability company  By:

Paul Eisenberg,

By: Suncadia Operating Member, LLC Senior Vice President
a Delaware limited liability company, Date:
its managing member
By:
By: LDD Suncadia Manager, Inc., Gary Kittleson
a Delaware corporation, Vice President
its manager Date:




{Water Rights subject to this Agreement}

EXHIBIT A

Table 1 - Tributary Applications for Change

Court
Claim  Claimant  Priority Qi Qa Irrigated  Period of
Application No. No. Name Date Source  (efs)  (AF/yn) Acres Use

CS4-00648(A)CTCL 00648  FCWUA o o o 12.1 B4z PO
CS4-YRBO4CCO0648 00648 FCWUA 1;’;7"72’ gr‘;:; 156 239.9 46.48 ’l“s"'“ 1-Oct
C54-00648(BICTCL 00648  FCWUA {‘;‘;‘; L é‘;ﬁ;( 182 278,83 5465 ‘;‘5"“' 1-0ct
C54-YRBO4CCOOG4S@I 00648  FCWUA {‘;’;‘3 L CF!‘;:L 364 54227 108.45 ‘]*5‘"" [-Oct

First Creek Subtotnf: 7.8 1,173.1 233
CS4-01685(CICTCL 01685  Hartman i‘g’;"sm SC":S;': 0.28 50 6.67 ’1‘5‘”“ 1-0ct
CS4-YRBOJCCOI685@L 01685  Hartman T 30 mak os 160 i3y AP0
CS4-01685(DICTCL 01685  Hartman f;‘s"gzq %‘;’::]f 1.07 i87.5 25 ?SP‘“ 1-Oct
CS4-YRBOACCO1685 01685  Hartman fgg;m* SC‘:’:;f 213 375 50 Apri [-Oct

Swauk Creek Subtotal: 4.05 7125 93
CS4-02255 (A) CTCL 02255  Walker Jone 30, Teli’i‘j;"r'a" 0.42 113.73 21 ‘1";‘“’ I-Sept
CS4-YRBO3CCO2255 02255 Walker Tone 0, Tewaway gy 227147 £20 N 1-Sept
C54-02255(BYCTCL 02255  Walker {‘é’;‘; 30, T";’.ﬁ“f‘;‘r’a" 047 12633 2333 ?’;ay I-Sept
CS-YRBOICCO22SS@E 02255  Walker fe 0 Temawar g3 252,67 aos7  HaylSen
CS4-02255(C)CTCL 02255  Walker Tae 30 Ty 403 72 1.33 May 1-Sept
YRBO3CC02255@2 02255 Walker June 30, Temnaway g5 14.4 267 May I-Sept
C84-02255(D)CTCL 02255  Walker jone 30, Tewmaway g5 612 TR A
CS4-YRBOICCO2255@3 02255  Walker Toed0, Teamawa g4 1224 mer et
CS4-02255(B)CTCL 02255 Walker T30 Temaws g9 23.04 427 Yoy 1-Sent
CS4-VRBOICCO2255@4 02255  Walker fwed0, Tewmwy gy 46.08 853 ey I-Sept
C$4-02255(F)CTCL 02255 Walker o0 T o0 72 1.33 May I-Sept
CS4-YRBOICCO2255@S 02255  Walker fone 0. Temaway g5 144 267 Mooy 1-Sept

Teanaway River Subtotal: 376 £,016.12 187.8
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