
Trust Water Right Agreement
(Estate of llarry Masterson)

This Trust Water Right Agreement ("A$e€ment") is made and entercd into as of the Jday of
SG!_- 2012. by and between the Washington State Department of Ecology, State Trust
Water Right Program ("Ecology") and the Estate ofHarry MasteNon ("Masterson").

Whereas, Ecology is the trustee ofthe Yakima River Basin Trust Water Rights Progam as

authorized under Chapter 90.38 RCW (the "Trust"); and

Whereas, Masterson is the owner ofcertain water rights on the Teanaway River as more
particutarly described and quantified in Exhibit A (the "Warer") and presently appurtenant to the
land that is legally described in Exhibit B (the "Land"); and

Whercas, Masterson submitted a Trust Water Right Application to Ecology, WRTS File Nos.
CS4-01467@l I sb3a (the "Application"), to place the Water into lhe Trust for the pupose of
enhancing in-steam flows and providing mitigation water to offset and allow for the permitting
of new water rights to be used for any lau{ul purpose within the Yakima River basin in Kittitas
County; and

Whereas, Ecology has accepted the Application, has completed its examination ofthe extent and
validity ofthe Water and is prepared to issue its Trust Water fught Report ofExamination
conceming the extent and validity ofthe Water (the "ROE") and its tust water certificate (the

"Ceitificate").

lvhereas, subject to the tems ofthis Agreeme[t and the Application, Ecology is wilting, able
and authorized to hold the waler in the Trust as provided for herein;

Now, therefore, in consideration ofthe forgoing, the mutual covenants and undertakings as

hereinafier set fofih, and other good and valuable coasideration, the receipt ofwhich is hereby

acknowledged rhe parties hereto hereby agree as follows:

l. Purpore. The purpose ofthis Agrcement and the primary reason that Masterson is willing to
place the Water into the Trust is to provide a senior water right as off-setting mitigation that will
allow Masterson, or thtd paflies acceptable to Masterson, to apply for and receive new grouad

water withdrawal or surface water diversionary permits within the Yakima fuver basin,
particularly within Upper Kinitas Couty. These new water ights will be mitigated by way ofa
permanent designatiol ofsuch portion ofMastefson's beneficial interest io the Water in Trust as

reasonably required to ensure no impairment to TWSA or other water rights; provided that any
portion of such mitigation may also b€ provided by other means.

2. Closing. This Ageement shall be effective upon ils mutual execution, aad the Trust shall

commence once the statutory waranty deed is executed, recorded, and delivered to Ecology. The
term of this Agreement shall then be for so long as any ponion ofthe water remains in lhe Trust
(the "Term'). Masterson's executed statutory warranty deed shall be in a rccordable form ofthe
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Water to the Trust substantially in the folm ofExhibit B attached hereto and incorporated herein
(the "Deed ').

3. Third Party Sdes. The process for Masterson's sale ofany uncommitted Water in Trust to
third parties, and the corresponding issuance of mitigated permits or water budget neutrality
determinations by Ecology, shall be as follows:

3.1 Masterson will propose or enter into a contract wilh a third party to provide a
portion ofthe Water iu Trust as mitigation on such terms consiste with this Ageement as
Masterson may elec! Maste$on or suah third pady shall make applications to Ecology (or, if
appropriate, to a water conservancy board) for a water budget neutrality determination or to
appropriate surface or gound water at the desircd location and for the inten&d use and
quantities, together with all regularly required supporting information (each, hereinafter a 'New
Application"). As part ofthe New Application, Ecology will assist in designating the specific
quantity of the Water in Trust as rcquired to oIBet the consumptive loss associated \Mith the uses

described on the New Application.

3.2 Ecology witl process the New Application in accordance with applicable law,
utilizing such portion ofthe Water in Trust as reasonably needed under the quantity allocation
set out in Exhibit D which, together with any other prcposed mitigation measures, shall
reasonably offset the impacts of such new withdrawal.

3.3 Ifnecessary or appropriate, Ecology will complete a Water Transfer Working
Grcup ("WTWG") project descliption and will present it to the WTWG. Ecology, in consultation
with the U.S. Bureau ofReclamation, will determine if some or all oflhe Water that Masterson
or the third pady applicant designates would be assigned to the Reclamation-Ecology sto.age
and delivery exchange contract.

3.4 Ecology will investigate the New Application and rccommend issuance or
denial ofa permit or a determinatiol of watel budget fleutrality based on applicable policy, rules,
and law. Ecology's review ofNew Application shall also include the following considerations:

3.4.1 Irr order to develop and conlirm pe.formance standards as set forth io
any respective repofi of examination or determination of water budget neutratity, Ecology and
such thLd party shall provide information to reasonably show or estimate, as the case maybe,
that the consumptive uses ofthe proposed project, when offset by the mitigation water allocated
ftom lhe Trust and any other poposed mitigation measues, do not increase ihe consumptive use
of water.

3.4.2 With regard to domestic uses and so long as withdrawals are metered
to users; and the subject project is, or will be made, subject to covenants, conditions and
restrictions which impose water use resaidions for both inside and outside purposes which will
be recoded against the project; and reasonable water use enforcement provisions are provided;
and rcturn flows are provided for rhrough an approved septic or other waste treatnent facility
reasonably designed to infiltrate treated water in the general area from which it is being
withdra\r4 the allocatio[ of Trust water for mitigation shall be at a mte of not mor€ than ,392
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acre-feet (350 gallons per day on a year round basis) per equivalent residential unit ("ERU"), or
such grcater amount as required by the Kiftitas County Department of Health for serving a
residential dwelling.

3.4.3 Ecology's pemit or determination of water budget neutrality r€lative
to a New Applicatiol will specifo the conditions and limilations oII the use ofwater in a marurer
consistert wilh the Waler held in the Yakima Pilot Water Ballk as mitigation. Conditions relating
to measudng and reporting water use and for reimbursement of any Ecology costs to administer
the Reclamation-Ecology Exchange Contract will also be included in lhe pemit.

3.4.4 lf issued, Ecology's permit or determination ofwater budget
neutrality relative to a New Application will sp€ciry the conditions and limitations on the use of
waler in a maruler consistent with the Water held in the Yakima Pilot Water Bark as mitigation.

3.4.5 Ifall or a portion ofthe Water is deemed adequate to fully mitigate a

New Application, then the thid party, upor rcceipt offinal approval from Kittitas County ofits
land use applications for development of&e real prop€rty that is the intended place and purpose
ofuse ofthe New Application, and exhaustion ofall applicable appeal periods thereof, the thfud
paity applicant (beneficiary ofthe Water) shall execute such documentation as necessary to
irrevocably and perpetually commit the Water to Trust for purposes of offsetting the New
Application.

3.5 If Ecologr intends to issue an ROE for a New Application, it will publish the
draft ROE on its intemet site. If Ecology inte[ds to issue a detemination of water budget
neuaality, it shall notifr Masterson. Ifthe form and substance ofthe draft ROE or water budget
neutrality determination is acceptable to Mastelson or the third party, Masterson or the third
party applicant pomptly shall cause an escrow to be opened for such transaction with an escrow
aged mutually agreeable to both parties (rhe "Escrow Agent"). All escrow costs shall b€ borDe
by Maste$on, or as otherwise set forth in the written escrow instructions or sale agreement
between Maste6on and the third pany. Masterson and any third party having the right to do so
under an agieement with Masterson, may, at any time pdor to closing ofescrow and without
aaus€ or penalty, withdraw the New Application or otherwise prevert any allocation of any
portion of the Water to such traDsactio[

3.6 Ecology has determined that a proposed sale or transfer to third parties ofa
portion of the Water in Trust as mitigation for a water budget neutrality determination
authorizing year-around residential groundwater use will likely rcsult in a nominal reduction in
flow after the end ofthe irrigation season. This reduction in flow is oftell concurent with the
lowest mhral base flows ofthe year. Consequently, these nolninal flow reductions may
negatively affect Teanaway River aqwfiic resouces, including fish productio!. Ecology and
MasteEon agree that fuwesting in one or more upsheam or headu/aters riparian corridor projects
would be desirable to ad&ess this nomilal impact. Mastercoll sball deposit Five Hundred Dolla$
($500.00) per rcsidential connection to an escrow or other account managed by a third party
("Reserve Fuad") for each transaction where Ecology determines that mitigatioo water
withdrawals would have a nominal regative impact.
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3.7 Within 10 days ofwdtten request from Ecology to Masterson or the agent
managing the Reserve Fund, all amounts in the Reserve Fmd shall be disbursed to the Kittitas
Conservalion Tn6t, or other such recipient as Ecology designates in writing, for the exclusive
purpose of funding flood plain function and riparian condition improvements in the Teanaway
River Basin.

4. M.nEgement of Trust Water, During the Term and in its capacity as a fiduciary, Ecology
shall hold and manage the Water in tust pursuant to chapter 90.38 RCW and this Agreement as a
palt of the total water supply available ('TWSA') in the Yakirna River. Ecology:

4.1 Shall take no position alld make no assertions that the quantities and benefrcial
use ofthe Water is othq than as stated in the Reports of Examination for Trust Water Right
Application No. CS4-01467@11sb3a, and this rcpres€rtation shall also apply to any Water
removed from the Trust;

4.2 Shall, in addition to the protections against rclinquishme in RCW
90.14.140(2Xh), at all times dudng the Term manage, maintai& preserve and protect for the
benefit ofMasterson and its successors, designees and assigns all asp€cts and attributes ofthe
Waler, including, but not limited to, the priority date, the total diversionary right, instantaneous
quantity, ard aDnual coasumptive quantity ftom impaiment, challenges, claims and
relinquishment;

4.3 Shall, as expeditiously as reasonable, process the Groundwater Application
and any New Application where all or a portion oflhe Water is proposed as mitigation and shall
lake all steps necessary to comply wilh any rcstrictions imposed by other agreements to which
Ecology may be subject, including, but Ilot limited to memoEndums of agreement and
grcundwater moratoriums or subsequently enacted water righl processing rules; and

4.4 Shall not assess or charge Masterson any costs or fees for maintaining the
Water in the Trust. The foregoing shall not be construed lo prohibit Ecology fiom charging: its
regular, published costs aod fe€s for water dght applications, transfers and furvestigalions; cosls
attribulable to assignment ofa portion of the water to Ecology's USBR contract for storage and
exchange contract; and fees associated with assignment of Water in the Trust to offset impacts
associated with rhe Groundwatsr ApplicatioD or any New Apptication.

5. ReprBentrtiotrs and Wrrrarties. [n keeping with the purpose ofthis Ageement and as a
matedal part of the coDsideration for lhis Agreement upon which its execution is dependent:

5.1 Masterson mak€s the following undeltakings, rcpresentations and warranties
to Ecology:

5.1.1 Kathleen Masterson is the personal replesentative of the Estate of
Harry Masterso[ and fxlly able to enter ilito arrd perform all its obligatioos in this Agrcement
according to its terms.
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5.1.2 Upon its full execution. this Ageement is binding upon Masterson in
accordance with its terms.

5.1.3 Masierson shall us€ its best efforts to fully atd timely p€rform its
obligations and actions contemploted by this Agreement.

5.2 Ecology makes the followiry undenakings, representations and waranties to
Masterson:

5.2.1 Ecology is a division ofthe State of Washiogton duly formed and
authorized and fully able to enter into and perform all its obligations in this Agreement according
to its terms.

5.2.2 Each individual executing this Agreement on behalfofEcology is
duly authofized to execute and deliver this Agreement.

5.2.3 Upon its full execution, this Agreement is binding upon Ecology in
accordance with its lerms.

5.2.4 Ecology shall use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement.

6. Termitration; Def.ult- Masterson shall have the right at any time to withdmw the
Application, terminate this Agrecment and remove from the Tflrst any ponion oftho Water that
has not been permanently allocated as mitigation ofother water uses as set fofih in this
Agreement. In such event, Ecology shall promptly execute a Statutory Warranty Deed
transfening the Water from the Trust to Masterson. Ifeither party defaults in its obligations
under this Agreement; or ifthis A$eement, or a material portio[ thereof, be declared illegal or
unerforceable; or, either party, through no fault or action by such palty, should be incapable or
prevented ftom perfomilg arty material obligations or actions, the non-defaulting paty in the
event ofa default or either party in any other event shall have the right to the following:

6.1 Declare the Ageement null and void, whereupon the parties shall cooperate 1o

end the tmst \rater dght relationship tr an ordedy marurer as follows:

6. I . I Masterson shall identifr all in-process designatior agreements and
inform Ecology oftheir status. Masterson shall not make representations regarding in-process
designations and shall in each instance work with Ecology to determine whether an assignment
should be completed. IfEcology agees, the permit process will be completed promptly in
accordance with applicable policies, rules, and law.

6.1.2 Ecology shall promptly convey to Masterson or its designee the
portion ofthe Water not yet irrevocably designated and assigned as mitigation for individual
ground water and surface water permits.
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6.1.3 Each party shall be responsible for its own costs associated with
terminating this Ageement afld ending the trust water right relationship in an orderly marmer'

6.2 Pusue any other remedy now or hereafter available.

6.3 ln no event shall the temination of this Ageement alter or affect any Water

previously atlocated for mitigation or permits granted rcladve to any New Application or the

Croundwater Application.

7. Assignment This Agreement may be assigned by Masterson upon the giving ofw tten notioe

to Ecology. This Agreement is binding upon and inues to the beaefit ofthe padies to the

Ageement as well as upon and to the bercfit oftheir respective heirs, pe$onal representatives,

assigns and other successors in iffercst.

8, Notices. Any notice or communication required by this Agreement between Masterson and

Ecology shall be given to the addresses set forth below:

To Ecology:

Water Resources Section Manager
Washington Departmert of Ecology
Cental Regional Office
1 5 West Yakima Avenue, Suite 200
Yakim4 Washington 98902-3452

To Estate of Harry Mastersot:

Estate of Harry Masterson
Attn. Kathleen Mastersol
381 Masterson Road
Cle Elum, WA 98922

With copy to:
Washington Water Trust
Attn: Susan Adarns
1530 Westlake Averue N, Suite 400
Seaftle, WA 98 I 09

11. Severability. No provision of this Agreement is severable ftom any and all other provisions

of this Ageement. Should any provision oflhis Ageement be unenforceable for any reason

outside the control oflhe parties and subject to the provisions of Paragraph 8'1, the party finding

itself urable to enforce the provision may, at its sole disqetiorL declare this entire Agreement to

be null and void.

1 2, Waiver. If either party fails to exercise its rights under this Agreement, it will not be

precluded ftom subsequent exercise ofits dghts under this Agleement A failue to exercise
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rights will not constitut€ a waiver ofany other rights un<kr this Agreement, u ess stated itr I
Ietter signed by an authorized representetive ofthe party and attached !o the odginal Agecm€ut.

13, Ame[dmatrt& Ametrdmeds to this Agreement must be in witing and signed by an
authorized representative of each of the parties.

14. Reciprocel lademrilicetion. Each party shalt protect, defen4 indemdfy, atrd hotd the other
hold harmless ftom aod aginst their respective acts and omissions and for all third porty claims
arising out of or rclated to this Ageement.

15. Applicrblc Lrw. This Agreement will be govemed and enfor@d under the laws ofthe State
ofWashington. Venue for any action adsitrg rmd€r or r€lat€d io this Ag€eme shsll be itr
Kinitas County, Washiryton.

This AgreemeDt is executed as ofthe &te first above wfitten.

WASHINGTON STATE DEPARTMENT OF ECOLOGY

By, 2ruz;/z-"-,--")
Mark Kemner, Section Manager
Water Resouces Program, CRO

ESTATE OF TIARRY MASTERSON

[-/.'',2- Mayzg,zotz
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EXHIBIT A
The Water

Note: Water right quantities reflect changes in pupos€, and place of use in EcologSr's Trus
Water Repoft of Examination (ROE), file no. CS4-01467@1lsb34 dated and signed on March
28,20t2.

Court Claim No.: #01467

Souce: Teanaway River

Purpose ofUse: Insheam flow for mitigation

Period ofUse: Year-round

Instant. Ouantitv: 0.335 cfs May I - Septamber l5; 0.045 cfs from September l6 - April 30

Aprrual Ouantiw: 49.035 acr€-feet p€r year tom May I - September 15; ard 0.075 accfeet
per year ftom Septsmber 16 - April 30

kiodtv Dale: Juoe 30, 1883

Points ofDiveBioc A point 650 feet south alrd 1,140 feet west from the notthesst quart€r
comer of Section 3d being within the NE '/r NE % of Section 34, T. 20 N.,
R. 16 E. W.M.

Place ofUse: Insteam flow in lhe T€araway, Yakima, and Columbia Rivers.

n 
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EXHIBIT B
The Land

Thos€ portions of S % Sw %, SW % SE % of Section 28, and N % Nw %, N % NW % NE % of Section

33 lying southerly anal westerly of Masterson Ditch and the portions of parcels numbered 293236,

093i36:and 063236 in the N %-Sw '/r of Section 28 lying south of the fee line, ALL being within T 20

N., R. i6 E.w.M., Kiftitas Counry, WashingtoB except those portions of the E % Nw % Nw % of
Se;tion 33, T. 20 N., R. 16 E.W.M. within Kittitas County Tax Parcel Number 625135 (Map Number 20-

16-33020-0001).

Map No. Prrcel No. % % Section Township Range

20-16-33010-
0012

Mt336 NW NE 33 20N 16 E

2G16-33010-
0011

43t336 NW NE 33 20N 16 E

20-t6-33020-
0004

386036 NW NW 33 20N 16 E

20-16-3340-
0005

396036 NE NW 33 20N l6 B

20-1G33020-
0006

406036 NE sw 33 20N 16 E

20- 16-28000-

0028

253236 SW SE 28 20N 16E

20-r6-28000-

0009

474636 sw SE 28 20N r6E

20-16-28000-

0030

0132i6 sw SE 28 20N 16 E

20-16-28000-
0029

023236 sw SE 2E 20N 16 E

20-r6-28000-

002'l

223236 sw sw 28 20N 16E

20- 16-28000-

0026

413236 sw SW aa 20N l6 E

20-16-28000-
0025

203236 SE sw 28 20N 16 E

20- 1 5-28000-

0006

335035 SE sw 28 20N t6E

20-r6-28000-
0021

293236 NW SW 28 20N 16 E

20- l 6-28000-
0020

093236 NW SW 28 20N t6E

20-16-28000-
00t7

o63236 NE sw 2A 20N 15 E
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EXHIBIT C
FORM OF DEED

STATUTORY WARRANTY DEED

When Recorded Retum to:

above this line lbr recorder's use on
DOCUMENT TITLE: Statutory Waranty Deed

REFERENCE NUMBER(S) OF
REL,dTED DOCUMENTS:

N/A

Additional reference numbers on page(s) NIA ofdocument.

GRANTOR: Estate of Harry Masterson
Kathleen Masterson, Personal Representative
381 Mosterson Road
Cle Elum, WA 98922

GRANTEE: Staie of Washin8on Departrnent of Ecolo$/

ABBRf,\'IATED LEGAL
DESCRIPTION:

Portions ofsec. 28 and Sec. 33, T. 20 N., R. 16 E.W.M.

Additional legal on Exhibit I ofdocument.

ASSESSOR'S TAX PARCEL NO(S).

STATUTORY WARRANTY DEED
Kathleen Masterson of3El Masterson Road, Cle Elum, WA 98922, in her capacity as Personal
Repres€ntative for the Estate of Harry Masterson ("GRANTOR '), for and in consideration of TEN AND
NO/|00 DOLLARS ($10.00) and other good and valuable consideration, lhe receipt and sufficiency of
which is hereby scknowledged, conveys and warrants to WashinSton State Departrnent of Ecolog/
("GRANTEE"), the water rights legally described on Exhibit I attached hereto, situate in the County of
Kittitas, State of Washington (the "Property'')-

Rf,MAINDf,R oF THIS PAGE INTENTIONALLY LEFI BLANK- SIGNATURE PAGf, FOLI,WS.
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Datod; ,2012.

GRANTOR:

lAttrch.pproprLt rchotilcdgpEert! rlrd.rhibLtl

GRANTf,E:

STATE OF 1VASHINGTON
DEPARTMENT OF ECOIOGY

By

Ils:

b- 2t"'- /2 May2g,zot2
11



EXHIBM D

CONSI'MPTIVE QUAIIITIIES
ASS(rcIATED WITE Court Chim No 01467 rs rtrted as Midgltion purposc of use in

Ecologr Report of Exrminetion No. CS40l61@llsb3l

Purpose Unlt May June July Autust sep
1-15

Sept 16 -
Aoril30

Total

Mitigation
(averaBe)

ef 0.002 6.812 13.152 9.732 7.061 0.015 16.77
:fs 0.001 0.111 0.211 0.151 0.121 0.001
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