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Jacque -

Here are my comments regarding the draft Fisher Creek Mitigation enhancement plan and few other items regarding the Skagit Watershed. Please let
me know if my accompanying pictures did not make it through. They are clips from Ecology documents and elsewhere that support my comments.
They are attached in their entirety for reference. | have cc'd Joe Mentor and Jessica Kuchan as well.

e The 2001 Instream Flow Rule needs to be amended with revised minimum instream flow levels. 10,000 cfs has not been historically met.
Ecology granted a water right to fish that does not exist 100% of the time.

o Ecology failed to comply with RCW 90.54.020 (5) in the 2001 Instream Flow Rule Final Version filed. Ecology has a responsibility to preserve
and protect water for domestic needs. Paragrach (2) removed.... Why is removal of a paragraph causing this current problem? Amend the rule
and put this paragraph back. Science does not support its original removal so there is no scientific reason not to put it back.

February 7, 2000 — Final Draft

- I.\‘.’AC ',13_503%0-’}& EXEMPTTONS. (1) Nothing in this chapter shall affect existing water

s, perfected rip:riunqigb!la. federal Indian and non-Indian reserved rights, appropriative or otherwise
existing on the effective date of this chapter, nor shall it affect existing rights relating to the operation of any
navigation, hydroeleciric, or water storage reservoir of related facilities,

— (21 Single domestic shall be exempt from (he provisions established in this chapter, except
surface and ground waters specially closad to any further appropriation, including otherwise exempted
single domestic uses. For all other streams, when the cumlative impact of single domestic diversion begin
1o significantly affect the quantity of water available for instream uses, then any water rights isswed after
that time shall be issued for in-house use only, if ne alternative source is available, Consistent with local
fand use and water system plans, single domestic water users, exempied from permit requirements, hall
hook up to a public water system when connection to such a system is practical and at that time discontinue
self-supplisd domestic supply. :

{3} Nenconsumptive uges which are competible with the intent of this chapter may be approved.

March 14, 2001 - Filed Version

173-503-070
Exemptions.

(1) Nothing in this chapter shall affect existing water rights, including perfected
riparian rights, federal Indian and non-Indian reserved rights, or other appropriative
rights existing on the effective date of this chapter, nor shall it affect existing rights
relating to the operation of any hydroelectric or water storage reservoir or related
facilities.

(2) Noneonsumptive uses which are edmpatible with the intent of this chapter
may be approved.

e Ecology is basing the requirement to mitigate Fisher Creek on a 10,000 cfs minimum instream flow level measured at the MV/Burlington bridge.
This measurement point is UPRIVER and 100% irrelevant to Fisher Creek. Carpenter-Fisher Subbasin and all other land DOWNRIVER from
the measurement point should not require mitigation since Ecology arbitrarily included it in the 2001 Instream Flow Rule as part of the Skagit
Watershed. There is absolutely no science to support its inclusion. Fidalgo Island was not included, yet it is part of the Skagit Watershed...why
not? Because itis irrelevant to the measurement station.
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173-503-070
Exemptions.

(1) Nothing in this chapter shall affect existing water rights, including perfected
riparian rights, federal Indian and non-Indian reserved rights, or other appropriative
rights existing on the effective date of this chapter, nor shall it affect existing rights
relating o the operation of any hydroelectric o water storage reservoir or related
facilities.

(2) Nonconsumptive uses which are cdmpatible with the intent of this chapter
may be approved.




3. Ground water
+ No way to regulate against instream flows.
+ Dan would like to exclude exempt wells - but there does not seem to be a clear
justification.
s We don't know the effect of permitted wells on instream flows and would be
forced to deny; or allow under “overriding consideration of the public interest”.




40 Maximum Atioeaton - BIG ISSUE. Study team recommended & diversiony cap as 2 “bologcaly-
saft withdrawa level ™ Can we ealy put acap on otherthan adjudicated water use? What about cais,
specially thos that heven't it evel of s Ther are 1347 claims in WRIA 3. As soon s we deny
some aplicat e t the Max Cap having been exceeded, we willsrey end p i cour.

+ Need addional jusificaion fo allocatin cap.





090 - Exemptions - New language is nceded to ully stete thattibalrights are notaffected by the rule.
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Chapter 173-503 WAC
INSTREAM RESOURCES PROTECTION PROGRAM AND WATERSHED MANAGEMENT PLAN - -
Lower Skagit Water Resources Inventory Area (WRIA 3)

WAC
173-503-010  General provision,
173-503-20 Purpose.
173-503-30 Establishment of instream flows.
173-503-40 Maximum Allocation
173-503-50 Surface water source limitations to further consumptive appropriation.
173-503-60 Lakes.
173-503-70 Ground water.
173-503-80 Wetlands
173-503-90 Exemptions.
[73-503-100  Policy statement for future permitting actions.
173-503-110  Enforcement.
173-503-120  Regulation Review.,

NEW SECTION

WAC 173-503-010 GENERAL PROVISION. These rules apply to waters within the Lower
Skagit water resources inventory area (WRIA 3), as defined in WAC 173-500-040, exceluding the Samish
River subbasin, Fidalgo, Guemnes, and Cypress islands.- This chapter is promulgated pursuant to chapter
90.54 (Water Resources Act of 1971), chapter 90,22 RCW (Minimum water flows and levels), chapter 173-
500 WAC (Water resources management program) and in accordance with chapter 90.82 RCW (Watershed
Management Act of 1998).

NEW SECTION

WAC 173-503-020 PURPOSE. Chapter 90.54 RCW (Water Resources Act of 1971) requires
that utilization and management of waters of the state be guided by a number of fundamentals, including:

Uses of water for domestic, stock watering, industrial, commercial, agricultural, irrigafion,
hydroelectric power production, mining, fish and wildlife maintenance and enhancement, recreational, and
thermal power production purposes, and preservation of environmental and aesthetic values, and all other
uses compatible with the enjoyment of the public waters of the state, are declared to be beneficial, (RCW
90.54.020(1)) _

The quality of the natural environment shall be protected and, where possible, enhanced, as
follows:

Perennial rivers and streams of the state shall be retained with base flows necessary to provide for
preservation of wildlife, fish, scenic, aesthetic and other environmental values, and navigational values.
Lakes and ponds shall be retained substantially in their natural condition. Withdrawals of water which
would conflict therewith shall be authorized only in those situations where it is clear that overriding
considerations of the public interest will be served. (RCW 90.54.020 (3) (a))

Waters of the state shall be of high quality. Regardless of the quality of the waters of the state, all
wastes and other materials and substances proposed for entry into said waters shall be provided with all
know, available, and reasonable methods of treatment prior to entry. Notwithstanding that standards of
quality established for the waters of the state would not be violated, wastes and other materials and
substances shall not be allowed to enter such waters which will reduce the existing quality thereof, except in
those situations where it is clear that overriding considerations of the public interest will be served. (RCW
90.54.020 (3)(bh)

The purpose of this chapter is to retain perennial rivers, streams, and lakes in the Lower Skagit
watet regources inventory area with instream flows and levels necessary to provide for preservation of
wildlife, fish, scenic, aesthetic, and other environmental values, and navigational valies, as well as
recreation and water quality.
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DRAFT

Chapter 90.82 RCW (Watershed Management Act of 1598} establishes a watershed management
process to develop instream flow levels, develop water quality and habitat plans, and to meet instream and
out-of-stream needs. Water quantity elements addressed in ‘watershed planning activities for the Lower
Skagit water resources inventory area shall be included in this chapter. Watershed planning may address
water quality elements, habitat elements, and instream flow elements. (RCW 90.82.020 (6) Upen adoption,
state agencies shall be obligated to implement the adopted watershed plan. (RCW 90.82.090 (3))_This
chapter is intended to be amended as necessary to fulfill the purposes of watershed plnning,

In administering and enforcing this regulation, the department’s actions shall be consistent with the
provisions of chapter 90.54 RCW and chapter 90.82 RCW.

NEW SECTION

WAC 173-503-030 ESTABLISHMENT OF INSTREAM FLOWS. (1) Stream management
units and associated control stations are established as follows:

Stream Management Unit Information

Stream Management Control Station by
Unit Name River Mile and Section,
Control Station No. Township and Range Stream Management Reach
Lower Skagit Mainstem; ‘
Skagit River near Mt. Vernon, . : From mouth of Skagit River
WA _ including tidal fluctuation to
USGS Sta. #12-2005-00 River Mile (RM) 15.7 FiverMie(RMy243{Skagit
' ' ' PD-pipeline) 34, (near
Concrete). ?
Cultus Mountain Tributaries:
Mundt Creek Stream gage with telemetering From mouth to River Mile (RM)
will be installed at RM 3.4 3.4. (Skagit PUD diversion)
: {(Sec/Twn/Rng)
Turner Creek Stream gage with telemetering From mouth to River Mile (RM)
' will be installed at RM 4.2 4.2, (Skagit PUD diversion)
{Sec/Twn/Rng)
Gilligan Creek _ Stream gage with telemetering From mouth to River Mile (RM)
o will be installed at RM 4.3 4.3, (Skagit PUD diversion)
(Sec/Twn/Rng)
Salmon Creek Staff gage periodically recorded From raouth to River Mile (RM)
will be installed at RM 4.3 4.3. (Skagit PUD diversion)
(Sec/Twn/Rug) '
2
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DRAFT

(2) Instream flows are established for the stream management units in WAC 173-301-030 (1) as
follows:

Instream Fiows in the Lower Skagit WRIA 3
{Instantaneous cubic feet per second)

12-2005-00

Month Day Skagit River
Jan. 1 10,000
Feb. | 10,000
Mar. 1 10,000
Apr. | 12,000
May 1 12,000
Tun, 1 12,000
Jul, 1 10,000
Aug, 1 10,000
Sep. 1 10,000
Oct, 1 13,000
Nov. 1 13,000

16 11,000
Dec. 1 11,000

16 10,000

Instream Flows for Cultus Mountain Tributaries, WRIA 3
(Instantaneous cubic feet per second)
RM 34 RM 4.2 RM 32 RM 4.3
Month Day Mundt Creek Turner Creek  Gilligan Creek  Salmon Creek
Jan, 1 6.4 7.9 19.8 4.0
Feb. 1 6.4 54 19.8 4.0
Mar. 1 6.4 54 19.8 4.0
16 9.4 54 277 4.0

Apr. 1 94 7.9 L7 4.0
May 1 9.4 7.9 31.7 1.4
Jun. 1 9.4 4.9 317 14
Jul. | 7.6 4.9 39.6 14
Aug, I 7.6 4.9 39.6 14
Sep. i 7.6 4.9 396 4.0
Oct. 1 7.6 7.9 23.8 4,0
Nov. 1 9.4 7.9 277 4.0
Dec, 1 9.4 7.9 277 4.0

(2) Instream flow hydrographs, as represented in Appendix _ of the document entitled Lower
Skagit Instream Resources Protection Program and Watershed Management Plan shall be used for
identification of instream flows on those days not specifically identified in WAC 173-503-030 (2).

(3) Future consumptive water right permits issued hereafter for diversion of surface water in the
Lower Skagit WRIA and perennial tributaries shall be expressly subject to instream flows established in
WAC 173-503-030 (1) through {_) as measured at the appropriate gage.-preferably-the-nearest-efte
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DRAFT

(4) Future consumptive water rights issued to applications and changes pending at the effective
date of the regulation are superior in priority date but shall be conditioned on the instream flows established
m WAC 173-503-030 (1) through (_). (WAC 90.03.247)

(5) Projects that would reduce the flaw in a section of stream’s length (e.g., hydreelectric projects
that withdraw streamflow from soms length of the channel) are considered consumptive with respect to the
affected stream reach. Such projects will be subject to instream flow requirements as specified by the
department. These flows will be those established in WAC 173-503-030 (1) through (3) and WAC 173-
503-040, or may be flows specifically tailored to that particular project and stream reach. When studies are
required to determine such reach and project-specific flow requirements, the department will require the
project proponent to conduct such studies in consultation with the affected state and federal agencies and
indian tribes.

NEW SECTION

WAC 173-503-040 MAXIMUM ALLOCATION. (1) Limiting the allocation as
recommended herewith would not significantly alter the magnitude or variability of flows that are important
in maintaining the aquatic ecosystem that sustains both fish and other valuable resources,

(2} Inthe months of January, and September through December, the maximum flow to be
allocated from the Skagit River is limited to 1/10 of the 50% exceedence flow for each month, based on the

US Geological Survey (USGS) stream gage on the Skagit River near Mr., Vernon, WA (Sta. #1 12-2205-00).

Int the months of F ebruary through August the maximum allocation is to be limited to 836 cubic feet per
second. This maximum allocation amount would reduce the duration of flow inundation of at least one foot
of depth, to selected estuary habitat, no more than 10% from existing conditions.

(3) Maximum allocations for the stream management units in WAC 173-501-030 (1) as follows:

Maximum allocations in the Lower Skagit WRIA
~ {Instantaneous cubic feet per second)

12-2005-00
Month Day Skagit River
Jan, 1 1,560
Feb, 1 836
Mar, 1 836
Apr. 1 836
May 1 336
Jun, 1 836
Jul, 1 836
Aug. 1 836
Sep. 1 830
Oct. [ 991
Nov, 1 1,450
16 1,450
Dec. 1 1,610
16 1,610

(4) Maximum allocation as used herein refers to total usé of surface and ground waters in the
Lower Skagit water resources inventory area. Water use included in_the maximum allocation must be
located ir a basin drainine to or in hydraulic continuity with the Lower-Skagit River Svstermsvaterresources
mventory-area. The-amount of water ewrenti-used-will be-estimated as g Witerahantiteelementof
watershed-planning—Quantification of water use already allocated to cldims, permits, certificates and
exempted use is not a determination of validity or actual use, but is an adm inistrative estimate used for
planning and management purposes. The amount of “water cu1-renﬂgg§ggﬂ:jﬂ§g"m{j§jym the water
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quantity element of watershed planning. —Estimates-ofnet-water-availability-are-derived-by-subtracting the

NEW SECTION

WAC 173-503-050 SURFACE WATER SOURCE LIMITATIONS TO FUTURE
CONSUMPTIVE APPROPRIATION. (1) The following table indicates the status of streams,
tributaries and lakes affected by this chapter.

Former Status Source of
Source Tributary Administrative Under Period of Flow Documentation
Name To Status Regulation Closure Established Hew

For stream listed as “natural flow,” insufficient data are available to develop instream flows outside the
closure period. Water right applications for consumptive use will be considered on a case by case basis in
consultation with the departments of fisk and wildlife; tribes will also be notified.

Streams which are not specifically listed in this regulation are affected by the regulation if they are tributary
to streams or lakes listed herein; otherwise such streams are not affected.

*No exemptions.

*H and its {ributaries are closed to all future consumptive appropriation; however, any water
right applications for consumptive use which were on file with the department of ecology on

shall be exempt from the closure through the period extending one year from the effective date of this
chapter. '

(2) When a project (as described in WAC 173-503-030 (5)) is proposed on a stream that is
closed to further appropriations, the department shall deny the water right application unless the project
proponent can demonstrate that the project does not conflict with the intent of the closure.

NEW SECTION

WAC 173-50‘ LAKES. In future permitting actions relating to withdrawal of lake
waters, lakes and ponds 3Hiall be retained substantially in their natural conditions. Withdrawals of water
which would conflict therewith shall be authorized only in those situations where it is clear that overriding
considerations of the public interest will be served.

NEW SECTION

WAC 173-503-070 GROUND WATERS. If department investigations determins that thereir |
is significant hydraulic continuity between surface water and the proposed ground water source, any water
right permit or certificate issued shall be subject to the same conditions as affected surface waters. If
department investigations determine that withdrawal of ground water from the source aquifer would not
interfere with stream flows during the period of stream closure or with maintenance of minimum instream
flows, then applications to appropriate public ground waters may be approved.

5
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-NEW SECTION

WAC 173-503-080 WETLANDS. If deparsnent-investigations determine that pesiodicatly

ss-ofwetlands and-tharthey-serve to maintain minimum
mstream ﬂows or ground water aqulfers and there is significant hydraulic continuity with surface water or
ground water sources, any water right permit or certificate issued shall be subject to the same conditions as
affected surface or ground waters. If department investigations determine that withdrawal of surface or
ground water from streams, lakes, ponds or aquifers would not interfere with wetlands funetions-and-values [
that serve to maintain minimum instream flows or ground water aquifers, then applications to appropriate
surface and public ground waters may be approved.

NEW SECTION

WAC 173-503-090 EXEMPTIONS. (1} Nothing in this chapter shall affect existing water
rights, perfected riparian rights, federal Indian and non-Indian reserved rights, appropriative or otherwise
existing on the effective daie of this chapter, nor shall it affect existing rights relating to the operation of any
navigation, hydroelectric, or water storage reservoir or related facilities.

(2) - Single domestic, (including up to ¥ acre lawn and garden irrigation and associated
noncommercial stockwatering) shall be exempt from the provisions established in this chapter, except
surface-and-ground waters specially closed to any further appropriation, including otherwise exempted |
single domestic uses, as identified in an adopted Watershed Management Plan for the Lower Skagit
pursuant o chapter 90.82 RCW. For all other streams, when the cumulative’ impact of single domestic
diversion begin to significantly affect the quantity of water available for instream uses, then any water rights
issued after that time shail be issued for in-house use only, if no alternative source is available. Consistent
with local land use and water system plans, single domestic water users, exempted [rom permit
requirements. shall hook up to a public water systein when connection to such a system is practical and at
that time discontinue self-supplied domestic supply.

{3) Nonconsumptive uses which are compatible with the intent of this chapter may be approved,

NEW SECTION

WAC 173-503-100 POLICY STATEMENT FOR FUTURE PERMITTING ACTIONS. (1}
No rights to divert or store public surface waters of WRIA 3 shall hereafter be granted which shall conflict
with the purpose of this chapter except as provided in RCW 90.54.020 (3 )(a).

. (2) Consistent with the provisions of chapter 90.54 RCW, it is the policy of the depatment to

preserve an appropriate minimum instream flow in all perennial streams and rivers as well as the water
levels in all lakes in the Lower Skagit WRIA by encouraging the use of alternative sources of water which
include a)-sround-water—(by) storage water, (-eb) reuse, (de) artificial recharge and recovery, (ed) |
conservation, and acquisition of existing water rights.

NEW SECTION

WAC 173-503-110 ENFORCEMENT. In enforcement of this chapter, the department of
ecology may impose such sanctions as appropriate under authorities vested in it, including but not limited to
the issuance of regulatory orders under RCW 43,27A.190 and civil penalties under RCW 43.83B.335-,
RCW 90.03.400. RCW 90.03.410, RCW 90.44.120 and RCW 90.44.[3C.

NEW SECTION

WAC 173-503-120  REGULATION REVIEW. Review of the rules in this chapter shall be
initiated by the department of ecology within five years of the date of adoption,

6
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Final D R A F T Rule — First Alternative
Contains (1) Instream Flows, (2) Total Allowable Withdrawal Limits

. Chapter 173-503 WAC
INSTREAM RESCURCES PROTECTION PROGRAM - -
Lower Skagit Water Resources Inventory Area (WRIA 3)

WAC
- 173-503-010  General provision.
173-503-20 Purpose.
173-503-30 Establishment of instream flows.
173-503-40 Totai allowable withdrawal limits.
173-503-50 Surface water source limitations to further consumptive appropriation,
173-503-60 Lakes.
173-503-70 Ground water.
173-503-80 Wetlands
173-503-90 Exemptions.
173-503-100  Policy statement for future permitting actions.
173-503-110  Enforcement.
173-503-120  Regulation Review.
NEW SECTION

WAC 173-503-010 GENERAL PROVISION.  These rules apply to waters within the Lower
Skagit water resougces inventory area (WRIA 3), as defined in WAC 173-500-040, excluding the Samish
River subbasin, Fidalgo, Guemes, and Cyress islands. This chapter is promulgated pursuant to chapter
90.34 (Water Resources Act of 1971), chapter 90.22 RCW (Minimum water flows and levels), chapter 173-
500 WAC (Water resources management program) and in accordance with chapter 90.82 RCW (Watershed
Management Act of 1998).

NEW SECTION

WAC 173-502-020 PURPOSE. Chapter 90.54 RCW (Water Resources Act of 1971) requires
that utilization and management of waters of the state be guided by a number of fundamentals, including:

Uses of water for domestic, stock watering, industrial, commercial, agricultural, irrigation,
hydroelectric power production, mining, fish and wildlife maintenance and enhancement, recreational, and
thermal power production purposes, and preservation of environmental and aesthetic values, and all other
uses compatible with the enjoyment of the public waters of the state, are declared to be beneficial. (RCW
90.54.020(1) '

The quality of the natural environment shali be protected and, where possiblie, enhanced, as
follows: :

Perennial rivers and streams of the state shall be retained with base flows necessary (o provide for
preservation of wildlife, fish, scenic, aesthetic and other environmental values, and navigational values.
Lakes and ponds shall be retained substantially in their natural condition. Withdrawals of water which
weuld conflict therewith shall be authorized only in those situations where it is clear that overriding
considerations of the public interest will be served, (RCW 90.54.020 (3) {a)

Walers of the state shall be of high quality. Regardless of the quality of the waters of the state, all
wastes and other materials and substances propesed for entry into said waters shall be provided with all
know, available, and reasonable methods of treatment prior to entry. Notwithstanding that standards of
quality established for the waters of the state would not be violated, wastes and other materials and
substances shall not be allowed to enter such waters which will reduce the existing quality thereof, except in
those situations where it is clear that overriding considerations of the public interest wiil be served. (RCW
90.54.020 (33(b))

The purpose of this chapter is to retain perennial rivers, streams, and lakes in the Lower Skagit
water resources inventory area with instream flows and levels necessary to provide for preservation of
wildlife, fish, scenic, aesthetic, and other environmental values, and navigational values, as well as
recreaticn and water quality.

{
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Final D R A F T Rule — First Alternative
Containg (1) Instream Flows, (2) Total Allowable Withdrawal Limits

In administering and enforcing this regulation, the department s actions shall be consistent with the

provisions of chapter 90.54 RCW..

NEW SECTION

WAC 173-503-030 ESTABLISHMENT OF INSTREAM FLOWS

units and associated control stations are established as follows:

Stream Management Unit Information

(1) Stream management

Stream Management
Unit Name
Control Station No.
Lower Skagit Mainsterm:
Skagit River near Mt. Vernon,
WA
USGS Sta. #12-2003-00
Cultus Mountain Tributaries:
Mundt Creek

Turner Creek
Gilligan Creek

Salmon Creek

Control Station by
River Mile and Secticn,
Township and Range

River Mile (RM) 15.7

Stream gage with telemetering
will be installed at RM 3.4
(Sec/Twn/Rng)
Stream gage with telemetering
will be installed at RM 4.2
{Sec/Twn/Rng)
Stream gage with telemetering -
will be installed at RM 4.3
(Sec/Twn/Rng)
Staff gage pericdically recorded
will be instatled at RM 4.3
{Sec/Twn/Rng)

Stream Management Reach

~From mouth of Skagit River

including tidal fluctuation to . RM
54.1 (near Concrete).

From mouth to River Mile (RM)
3.4. (Skagit PUD diversion)

From mouth te River Mile (RM)
4.2. (Skagit PUD diversiom)

.From mouth to River Mile (RM)

4.3. (Skagit PUD diversion)

From mouth to- River Mile (RM)
4.3. (Skagit PUD diversion)

Final Draft — February 7, 2000
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Final D RA F T Rule — First Alternative
Contains (1) Instream Flows, (2) Total Allowable Withdrawal Limits

(2) Instream fiows are established for the stream management units in WAC 173-301-030.(1) as
follows: '

Instreamn Flows in the Lower Skagit WRIA 3
(Instantaneous cubic feet per second)

12-2005-00
Month Day Skagit River
Jan. 1 10,000
Feb. 1 10,0600
Mar. 1 10,000
Apr. A1 12,000
May 1 12,000
Fun. l 12,000
Jul. 1 10,000
Aug. i 10,000
Sep. 1 10,000
Oct. 1 13,000
Nov. L 13,000
S L - 11,000
S 11,000
16 .. 10,000
— . - e S
Instream Flows for Cultus Mountain Tributaries, WRIA 3
([astantaneous cubic feet per second)
: RM 3.4 RM 4.2 RM 3.2 RM 4.3
© Month Day ‘Mundt Creek Turner Creek - Gilligan Creek  Salmon Creek
Tan. o IR PRI . V- S 7.9 oo P& 440
Feh. 1 6.4 - 54 19.8 4.0
Mar, 1 6.4 5.4 19.8 4.0
16 0.4 5.4 27.7 4.0
Apr. 1 94 7.9 31.7 4.0
May | 9.4 7.9 317 1.4
Jun. 1 04 49 317 1.4
Jul. 1 7.6 4.9 39.6 1.4
Aug. | 7.6 4.9 39.6 14
Sep. ! 7.6 4.9 39.6 4.0
Oct. 1 7.6 7.9 238 : 4.0
Nov 1 9.4 7.9 27.7 4.0
Dec | 9.4 7.9 27.7 4.0
(3} Insiream flow hydrographs, as represented in Appendix _ of the document entitled Lower

Skagil Instream Resources Protection Program-SEPA Nonproject Checklist shall be used for identification
of instream flows on those days not specificaily identified in WAC 173-503-030 (2).

(4) Future consumptive water right permits issued hereafter for diversion of surface water n
the Lower Skagit WRIA and perennial tributaries shall be expressly subject to insiream flows established in
WAC 173-503-030 (1) through (3) as measured at the appropriate gage.

- (5) Future consumptive water rights issued to applications pending at the effective date of the
regulation are superior in priotity date but shall be conditioned on the instream flows established in WAC
173-503-030 (1} through (3). (WAC 90.03.247)

(6) Projects that would reduce the flow in a section of stream’s length (e.g., hydroelectric
projects that withdraw streamflow from some length of the channel) are considered consumptive with
3
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“Final D R A F T Rule — First Alternative
Contains {1} Instream Flows, (2) Total Allowable Withdrawal Limits

respect to the affected stream reach. Such projects will be subject to instream flow requirements as
specified by the department, These flows will be those established in -“WAC 173-303-030 (1) through {3)
and WAC 173-503-040, or may be flows specifically tailored to that particular project and stream reach.
When studies are required to determine such reach and project-specific flow requirements, the department
will require the project proponent to conduct such studies in consultation with the affected state and federal
agencies and tribes. '

NEW SECTION

WAC 173-503-040 TOTAL ALLOWABLE WITHDRAWAL LIMITS. (1) Limiting
the allowable withdrawals as recommended herewith would not significantly alter the magnitude or
variability of flows that are important in maintaining the aquatic ecosystem that sustains both fish and other
valuable resources. These criteria establish biclogically-safe limits beyond which further apprepriations
will not be made, as provided for in WAC 173-500-020(8).

(2)  In the months of January, and September through December, the maximum flow to be
allocated from the Skagit River is limited to 1/10 of the 50% exceedence flow for each month, based on the
US Geological Survey (USGS) stream gage on the Skagit River near Mr. Vernen, WA (Sta. #112-2205-00).
In the months of February through August the maximum allocation is te be limited to 836 cubic feet per
second, This maximum allocation amount would reduce the duration of flow inundation of at least one foot
of depth, to selected estuary habitat, nd more than 10% from existing conditions. :

. (3) The total allowable withdrawal limits for the stream management units in WAC 173-501-030
(1) are as follows: B 7

Total allowable withdrawal limits in: the Lower Skagit WRIA
{Instantansous cubic feet per second)

12-2005-00

Month -+ - Day . Skagil River
Jan. 1 1,560
Feb. | - 836
Mar. 1. 836
Apr. 1 836
May 1 836
Jun, I 836
Jul. 1 8306
Aug. 1 836
Sep. 1 830
Oct. 1 991
Nov. l 1,450
16 1,450
Pec. l 1,610
16 1,610

{4) The total allowable withdrawal limit as used herein refers to total diversions of surface and
related ground watets in the Lower Skagit water resources inventory area, Waler use counted in the tota!
allowable withdrawal limit must be located in a basin draining to or in hydraulic continuity with the Skagit
River system. Quantification of water use already allecated to elaims, permits, certificates and exempted
use is not a determination of validity or actual use, but is an administrative estimate vsed for planning and
management purposes. The amount of water currently used will be reviewed in the water quantity element
of watershed planning.

4
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NEW SECTION
WAC 173-@} SURFACE WATER SOURCE LIMITATIONS TO FUTURE

CONSUMPTIVE APPROPRIATION. (1) The following table indicates the status of streams,
tributaries and lakes affected by this chapter.

Former . Status Date of Letter

Source Tributary | Administrative Under Period of Flow or Regulation
Name To Status Regulation Closure Established
Carpenter Tom Low Flow Low Flow 4/11/175
Creek (Hill Moore
Drainage - | Slough
Diich)
Cool Creek Skagit Low Flow Low Flow ' : 5/9/56
(Cold Creek) River
Jones Creek “Skagit Low Flow Low Flow 11/20/30
River , ‘
‘Lake Erie Unn. ‘Closed Closed : 10/9/57
Outlet to :
Lake
' Campbell . ‘ .
Nookachamps | Skagit | Closed Closed . : ‘ 4146 - 4/L775
| Creek River ' ‘

For stream listed as “natural flow,” insufficient data are available to develop instream flows outside the
closure period. Water right applications for consumptive use will be considered on a case by case basis in
consultation with the departments of fish and wildlife; tribes will also be notified.

Streams which are not specitically listed in this regulation are affected by the regilafion if they are tributary
to streams or lakes listed herein; otherwise such stiéams are not affected.

(2)  When a project (as described in WAC 173-503-030 (5)) is proposed on a siream that is
closed to further appropriations, the department shall deny the waler right application unless the project
proponent can demonstrate that the project does not conflict with the Intent of the closure.

NEW SECTION

WAC 173»5{63-06 LAKES. In future permitting actions relating to withdrawal of lake
waters, lakes and pon\dégwffll be retained substantially in their patural conditions. Withdrawals of water
which would conflict therewith shall be duthorized only in those situations where it is clear that overriding
considerations of the public interest will be served.

NEW SECTION o
\

WAC 173-5 3~07O,.»'l GROUND WATERS.  If department investigations determine that there (s
hydraulic confinuity betweén surface water and the proposed ground water source, any water right permit or
certificate issued shall be subject to the same conditions as affected surface waters. If investigations
determine that withdrawal of ground water from the source aquifer would not interfere with stream flows
during the period of stream closure or with maintenance of minimum instream flows, then applications to

appropriate public ground waters may be approved.

5
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NEW SECTION

WAC 173- 5%/ 80 WETLANDS. If investigations determine that wetlands serve to maintain
minimum instream flows or ground water aquifers, and there is hydraulic continuity with surface water or
ground water scurces, any water right permit or certificate issued shall be subject to the same conditions as
affected surface or ground waters. If department investigations determine that withdrawal of surface or
ground water from streamns, lakes, ponds or aquifers would not interfere with wetlands that serve to maintain
minimum instream flows or ground water aquifers, then applications to appropriate surface and public
ground waters may be approved.,

NEW SECTION
....... - o |
o WAC 1‘73-503‘\090 EXEMPTIONS. (1) Nothing in this chapter shall affect existing water
\ rights, perfected riparian\ights, federal Indian and non-Indian reserved rights, appropriative or otherwise
\ existing on the effective date of this chapter, nor shall it affect existing rights relating to the operation of any
\ navigation, hydroelectric, or water storage reservoir or related facilities.

M (2)  Single domestic shall be exempt from the provisions established in this chapter, except
surface and ground waters specially closed to any further appropriaticn, including otherwise exempted
single domestic uses. For all other streams, when the cumulative impact of single domestic diversion begin
to significantly affect the quantity of water available for instream uses, then any water rights issued after
that time shall be issued for in-house use only, if no alternative source is available. Consistent with local
tand use and water systemn plans, single domestic water users, exempted from permit requirements, shall
hook up to a public water system when connection tc such a system is practical and at that time discontinue
self-supplied domestic supply.

(3) Nonconsumptive uses which are compatlble with the intent of this chapter may be approved.

MM
NEW SECTION

WAC 173-503- ]0() POLICY S TATEMENT FOR FUTURE PERMITTING ACTIONS. (1y
No rights to divert or.stere public surface waters of WRIA 3 shall hereafter. be granted which shall cunlhct
with the purpose of this chapter except as provided in RCW 90.54.020 (3)(a)..

(2) Consistent with the previsions of chapter 90.54 RCW, it is the policy of the dcparmu.nt to
preserve an appropriate minimum instream flow in all perennial streams and rivers as well as the water
levels in all lakes in the Lower Skagit WRIA by encouraging the use of alternative sources of water which
include (2) storage water, (b) reuse, (c) artificial recharge and recovery, (d) conservation, and (e}
acquisition of existing water rights. :

NEW SECTION

WAC 173-503-110  ENFORCEMENT. Inenforcement of this chapter, the department of
ecology may impase such sanctions as appropriate under authorities vesied in it, including but not limited to
the issuance of regulatory orders under RCW 43.27A.190 and civil penalties under RCW 43.83B.335,
RCW 90,03.400, RCW 90.03.410, RCW 90.44.120 and RCW 90.44.130.

NEW SECTION

WAC 173-503-120 REGULATION REVIEW. Review of the rules in this chapter shall be
initiated by the Department of Ecology periodically, as needed.

o
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FOR INTERNAL DISCUSSION PURPOSES ONLY

Draft Chapter 173-503 WAC — Skagit Instream Flow Rule
Summary of Initial Comments From Water Resources Program

Ecology entered an MOA with Skagit PUD, Anracortes, and the Skagit System Cooperative in
September, 1996 to study fisheries flow requirements for the Skagit River and Cultus Mt.
Tributaries. The flow recommendations were forwarded to Ecology in May,.1999, As per the MOCGA,
Ecology has 18 months to complete rule-making (by September, 2000). Ecology is currently on pace
to complete rule-making by May or Jane 2000,

Definitions

030 (1) — Stream Management Units — River managed from the single Mt. Vernon gage (#12-2005-00,
RM 15.7), both upstream and downstream.

030 (2) — Instream Flow Hydrographs — Should these really be continuous transitions from one flow
level to another, or should they be vertical jumps at the second time period. Malkes enforcement easier.

030 (4) — Are changes to be conditioned with instream flows?

040 — Maximum Allocation - BIG ISSUE, Study team recommended a diversiony cap as a “biologically-
safe withdrawal level.” Can we really put a cap on other than adjudicated water use? What about claims,
especially those that haven’t state level of'use? There are 1347 claims in WRIA 3. As soon as we deny
some applicant due to the Max Cap having been exceeded, we will surely end up in court.

050 — SWSLs — There are only three or four in WRIA 3. Source of documentation should be included in
the table, probably as a footnote. (2) — Should there be a policy for mitigation of impacis, non-consumptive
uses, etc,?

060 — Ground Waters —Is it good enocugh to assume that hydraulic continuity applies in ali situations?

080 — Wetlands — Burden of proof should be on the applicant to show that wetlands are not impacted.

090 — Exemptions — New language is needed to fully state that tribal rights are not affected by the rule. (2)
Placeholder for areas identified by 2514 Watershed Plan as off-limits to exempt wells, Should we include

in rule that exempt wells shall be abandoned when alternative sources of supply are available?

100 — Policy Statement for Future Permitting Actions — Ground water should not be viewed as
alternative source of supply, such as reuse,

110 — Enforcement — Are the references cited the right ones?
Where are we at? A redrafted rule in presented today. An accompanying SEPA document is
available. Neither is in final form. Rule-making (SEPA notice, public hearings, etc.) is waiting while

the rule and nonproject SEPA checklist are finalized.

Scheduling: If rule and SEPA can be finalized within three or four weeks, a public hearing could be
held by early December. A rule could be adopted by June, 2000





Responsiveness Summary — Chapter 173-503 WAC ~ Instream Resources Protection Program
Upper and Lower Skagit Water Resources [nventory Area (WRIA 3 and 4)

12,

13

14,

Response:  Ecology does not have this information. The ESHB 2514 watershed planning process is
developing such information in the Samish Besin at this ume. Potentially these findings can be applied to other
areas in the Lower and Upper Skagit Watershed.

How much water 1s not being recharged back to the Skagit (i.e., City of Anacortes, Tribes, Whidbey Island,
Lake Samish, etc.)? Is the sewage recharge from Sedro Woolley, Burlington, and Mount Vernon being taken
into account?

Response:  The net loss from the sewage treaiment plants that discharge outside the lower Skagit River
watershed is not known, The recharge from Sedro Woolley would be accounted for at the Mount Vernen gage,
whereas Burlington and Mount Vernen discharge below the gage and would not be taken into account,

If instream flows are set for the lower Skagit, will funding still be provided for ESHB 2514 for the upper
Skagit?

Response:  Yes, funding will continue to go to the ESHB 2514 planning process.

The MOA was issued in 1996 after it appeared we would have new county commissioners. Comment period
closes before the new county commiissioners take office.

Response:  Even though the new county commissioners were not officially in office when the public comment
period closed. the public workshop and hearing were opportunities for them o become familiar with the
proposed rule. At least one of the new commissioners attended both the workshop and the hearing and was
encouraged to comment on the proposed rule.

Written Comments for Bruce Fowler, Dahlman Pump and Well Drilling. Inc,

[ do not favor the transfer of water rights to the mainstem of the Skagit to insure water in the tribuiaries they
now use.

Response:  See Response to Comunent #4 by the previous commenter.
Anacortes and the Tribes have asked for more water than the growth plans under GMA will require.
Response:  This comment is noted,

[{1 was said at the time the MOA was signed in 1996 thar the] MOA will not have an impact on the “exempt
well.” However, at the last public hearing you stated that exempt wells would be junior (o proceeding water
rights. How can DOE make exempt wells junior?

Response:  Ecology has not proposed to limit the statutery right to develop an exempt well. Ecology has made
staternents in the environmental documents and public hearing to clarify that an exempt well is only exempt
from permit requirements. It becomes a water right when it is drilled and put to beneficial use. Ithasa priority
date {the date it is put to beneficial use) and could be junior to the instream flow if put to beneficial use after the
effective date of the rule. The priority date of the exempt well could become important during a time of scarcity
when senior rights would have to be protected.

Does DOE have any solid proof that an exempt well or group of exempt wells has a negative impact on
instream flow?

Response:  No information that would relate to this comment has been available for the environmental
documents or public hearings. This is not to say that the information does or does not exist.






Rushton, Doug

From: Lufkin, Them

Sent: _ Thursday, September 21, 2000 4:34 PM
To: Corrigan, Christine M.

Cc: Rushton, Doug

Subject: Skagit Rule, Public Involvement

Hi, Christine. FYI, as | am pledding my sleepy way through Rod's 60-page (and remarkably repetitious) document, | have
found this information about public involvement. Hopefully it conforms to your current understanding. Also, piease note
that you are mentioned in Rod’s e-mail as being an anticipated participant in a meeting tomorrow. Thom

3. Interest groups.

With adoption of the instream flows and determination of water availability, water that might have been used for out-of-siream
purposes would remain in the stream, Fisheries, tourism, tribal and environmental interests would benefit from protection of
instream resources. Self-supplied irrigation, domestic, municipal and industria! water demands may not be met at certain times of
- the year, on & frequent basis. Future water demands that will be met by public water systems, principally by Skagit PUD and the
City of Anacortes, have been identified and provided-for in individual water systemn plans and the Skagit County Coordinated
Water System Plan. Possible impacts on local business are addressed in an accompanying economic assessment document.

One business group that has expressed concerns over the rule-making is the groundwater industry. At a discussion of water
resources issues before a working session of the Skagit County Board of Commissioners on February 8, 2000, representatives of
the groundwater industry expressed concerns over the effect of the proposed instream flow regulation on well drilling and land
development in Skagit County. The presently proposed rule does not address exempted welts, however, Ecolegy has at least once

" adopted rules that regulate these uses in an Instream Resources Protection Program. Exempted wells that are drilled after the
effective date of the rule would be junior in priority to the instrearn flows. Ecology will continue to develop data regarding
exempi wells and hydraulic continuity with the waters to be protected in the proposed instream flow regulation, or low flow or
closed surface waters previously established in accordance with Ch. 75.20 RCW. These issues will be fully addressed in ESHB
2514 watershed planning and formal recommendations arrived at though the watershed planning process, and could be forwarded
to Ecology for rule-making.

4.  Propoesed public involvement strategy.

The rule development public involvement strategy should concentrate on directing efforts toward the membership of these interest
groups through targeted public involvement programs. This process can be moved along and assisted by the interest group
representatives. It is currently not contemplated that there would be tormal discussions at the ESHB 2514 Planning Unit level,
even though it would amplify the outreach to the interest groups (referred to as “caucuses” in the ESHB 2514 planning process).

Small businesses, land development and agricultural activities with pending water applications or requiring new water rights
would be affected by the rule, Bcology has names of current applicants so that group can be directly addressed by public
involvement/information. Potential new applicants could be reached through directly contacling interest group representation on
the ESHB 2514 Planhing Unit. Ecology will attempt to reach the regulated community without formally engaging the ESHB 2514
Planning Unit. '

Ecology will contact other members of environmental community not involved with the Planning Unit, though forums such as the
Skagit Watershed Council, a lead entity under ESHB 2496, and statewide environmental groups, several of which have recently
opened offices in the Skagit Valley. The cutreach program should identify and contact these groups. Tribal involvement will be
threugh the Skagit System Cooperative, representing the interests of the three member fribes, and by means of their affiliation with
tribal interests throughout the state. Other members of the public would be kept infermed through a public participation process
that would probably include workshops, newsietters, focus sheels, etc.

3. Other considerations that affect proposed rule.

Ecology is under contractual obligation pursuant to the MOA to propose for adoption the regulation within 18 months of receiving
the inter-jurisdictional instream flow recommendations. These recommendations were received by Heology on May 0, 1999,
making November 2000 the target date for filing the draft proposed rule (CR-102). At the current pace, the filing of the proposed
instream flow rule would be on er about October 18, 2000, and will be published in the State Register on November |, 2000. A
-public workshop is scheduted for October 12, 2060 to present the background to the proposed rule and allow for questions and
answers about Ecology’s proposed action. A formal public hearing will occur on November 28, 2000 to take public comment.
Both the workshop and public hearing will be beld in Mount Vernon,
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' Skagit Meeting of 4/27/00 @éﬁ o
Attendees Rod Sakrison, Joe Williams, Tom Metrill, Kathy Gerla, Dan Swet @M

® e Gner

Deb Mull, Buck Smith, Peggy Williams, Brad Caldwell, Doug Rus

Conceptualization of Watar Uses
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el ¥~ Eyisting use ~200 cfst

Hypothetical month

Issues Dealing with Rule Making and Implemeantation

1.

wno

Current water use not defined.

+ Rod will contact locals for views on use information.

+ Do not discount claims; for planning purposes, assume they are all valid.

ESA link — Rod prefers to connect with NMFS at rule making.

Ground water

+ No way fo regulate against insiream flows.

+ Dan would like to exclude exempt wells - but there does not seem to be a clear
justification.

+ We don't know the effect of permitted wells on instream flows and would be
forced to deny; or allow under “overriding consideration of the public interest”.

MOA

+ We evidently promised to perfect inchoate water rights for the PUD.

+ Need to determine which water rights are valid for PUD & Anacortes. -

+ Locals concerned with Ecology follow-through.

Management.

¢ 836 cfs applies to the entire basin — both WRIA & 4 and lncludes existing rights
and claims, and exempt wells.

¢ We have fairly good authority for saying something like, “we find there is X cfs
available” for allocation.

+ Need additional justification for aliocation cap.
Determine how much water is available for future use and once the “"cap” amount
is used — the river would be closed during the specific time period.
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e According to USGS, the measurement station at the Skagit Bridge is accurate to 0.01 ft and it takes 10-20 cfs (depending on level of river) to
identify that change in the river's level. Fisher Creek 50 year projected impact is 0.02 cfs. Your measurement station to administer the law is
NOT capable of measuring the impact Ecology claims to be detrimental to fish. (Besides the fact the measurement station is UPSTREAM from
Fisher Creek). Or, that the Skagit River fluctuates over 1 ft. in height daily..... If landowner/farmer use of water is so negligent the measurement
station cannot identify it at one localized spot, where exactly is habitat impairment occurring?

« Without “clear justification" Ecology did not include well use in the 2001 Instream Flow Rule. However, internal Ecology meeting notes dated
April 27, 2000 also reveal the agency didn't know the effect of permitted wells on instream flows in the Skagit Watershed at that time. Why are
we spending millions in taxpayers money mitigating if the impairment to habitat was not known?

3. Ground water
¢+ No way fo regulate against instream flows.
+ Dan would like to exclude exempt wells - but there does not seem to be a clear
justification.
s+ We don't know the effect of permitted wells on instream flows and would be
forced to deny; or allow under “overriding consideration of the public interest”.

e My understanding is that Ecology has nearly 600 cfs in water rights that have yet to be assigned. The Skagit Watershed is not maxed out. You
have yet to fully determine that. Besides, further internal Ecology notes indicates this maximum allocation was a BIG ISSUE:

040 - Maximum Alloeation - BIG [SSUE. Study team recommended & diversiony cap as 2 “biologically-
safe withdrawal level.” Canwe really put a cap on other than adjudicated water use? What about claims,
especially those that haven't state level of use? There are 1347 claims in WRIA 3. Assoon as we deny
some applicant due to the Max Cap having been exceeded, we will surely end up in court,

+ Need additional justification for allocation cap.

« In creation of the 2001 Instream Flow Rule, internal Ecology notes reveal they were very concerned with tribal rights? Why weren't taxpaying
citizen rights considered?

090 — Exemptions — New language is needed to fully state that tribal rights are not affected by the rule.

« As noted in the draft mitigation report, "Ecology observed zero streamflow (e.g., a dry streambed) on a number of occasions during the dry
season at the monitoring stations in Starbird Creek at Bulson Road and West Fork Little Fisher Creek near Countyline Road."

o A 50-year projected impact of 9.3 GPM will not change this fact (dry stream-beds) and therefore landowners should not be held
responsible for Ecology's desire to provide streamflow that never existed. The building moratorium should be lifted immediately since
impairment is not happening from well use and this draft report just confirms it. Utilizing water that never existed in the stream is not
habitat impairment.

o Landowners should not be held financially responsible for Ecology's desire to create streamflow for fish.

o If awater right is purchased for these enhancement projects, the Department of Ecology needs to step up and take the responsibility of
administering/monitoring/reporting them. You are the Water Resource Manager. This has nothing to do with indians and not wanting them to
own the water. This is an overall stakeholder problem. The vocal majority of stakeholders helped create this watershed problem. Ecology is
only passing the buck if another stakeholder is named as the owner of the water rights. In my opinion, it is a conflict of interest. You are inviting
more problems down the road. | recommend you name the landowners within the sub basin as owners, but Ecology oversees. You cannot let
another stakeholder within the area own the water..... It will be a problem.

o | am thankful for the Upper Skagit and their obvious efforts, however, why does it take a Tribal entity to provide Ecology a path forward?
If Ecology is unwilling to openly place blame on the Stakeholders that created this problem, you cannot hide behind another. You are
the Water Resource Manager in charge of a public trust. You are doing yourselves no service by hiding behind a sponsored
enhancement project. This will become very obvious as these projects move on and it will not be accepted by citizens.

o Outdoor watering must be included with this enhancement project. My property is currently for sale and "no outdoor watering" is an
issue with interested buyers. | cannot sell my property.

o Properties east or up-tributary from your proposed mitigation property sites need to be served by this enhancement project. This plan
does not address the obvious roadblocks the Swinomish Tribe will bring forward regarding this detail.

o Realistically, this project needs to be scrapped and a legislative solution needs to occur. Provide landowners and farmers with water to live.
Put a cap on it, limit it, monitor it, etc. But Ecology has not proven anything about impairment. Ecology will saves themselves headaches in the



future if they make corrections to the horribly flawed 2001 Instream Flow Rule now.

Ecology is asking taxpaying citizens to buy into the "absurd environment" that was thankfully and rightfully acknowledged by David Hawkins. This
enhancement project only perpetuates the problem. There needs to be a universal solution for everyone. The lack of science, and arbitrary and
capricious nature of the 2001 Instream Flow Rule has no solid ground when it comes to exempt wells. If Ecology come forward with something realistic
and sound that allows people to move on with there lives, | will be the first in line to make that happen collaboratively. | would jump at the opportunity
to help in this fashion. Until then, | refuse to accept the absurdity of our reality. | just wish Ecology would as well.

Thank you for your time in considering these comments.
Regards,

Zachary J. Barborinas
Cell: 206.719.3969



