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SETTLEMENT AGREEMENT

This Agreement is entered into by and among the Lummi Nation, the State of Washington
Department of Ecology, the United States in its capacity as trustee for the Lummi Nation and
individual Indians for whom the United States owns land in trust or restricted fee status,
Whatcom County, and certain defendant Case Area water claimants, in settlement of claims set
forth in United States and Lummi Nation v. State of Washington, Deparment of Ecology et al
(W.D. Wash. C01-0047Z).

I. RECITALS.

A. Continued groundwater use within the Lummi Peninsula portion of the Lumi Reservation

has been jeopardized by unesolved litigation over the rights to use groundwater within the Case
Area pursuant to federal, state, and tribal law. The United States brought this action on behalf of
the Lummi Nation and individual Indians for whom the United States owns land in trust or
restricted fee status against the State of Washington, the Water Associations, and individual
landowners and water users, in order to protect federal water rights. The Lummi Nation
intervened as a plaintiff. "

B. In this litigation, the Water Associations and individual landowners and water users claim
rights to some of the groundwater underlying the Case Area pursuant to federal and state law.
The State of Washington, through Ecology, claims the right to regulate some groundwater uses
on the Case Area pursuant to state law.

C. The aquifer underlying the Case Area is in limited supply. There is insuffcient potable water
available from the aquifer to meet the future needs of every landowner or water claimant within
the Case Area. The aquifer is susceptible to contamination through saltwater intrusion if over
pumped or insuffciently regulated. The damaging effects of saltwater intrusion can be long term
and often irreversible.

D. The effects of saltwater intrusion can be minimized or controlled through regulation of
pumping regimes, withdrawal limits, well location, well depth, monitoring, and other cohesive
water management techniques. The Signatory Parties recognize that cohesive regulation and
oversight ofthe Case Area aquifer are essential for the long-term protection of the resource. At
present, no single entity has the uncontested authority to regulate groundwater withdrawal and
use within the Case Area. The Signatory Parties recognize that the litigation may not result in
the establishment of a single regulatory authority for such matters. The Signatory Parties have
concluded that a cooperative regulatory structure, implemented under the authority ofthe Federal
Court, is preferable for all concerned, compared to continued litigation and uncertainty. The
Signatory Parties have agreed that no construction of wells or withdrawal of groundwater from
wells within the Case Area should be allowed, except in accordance with this Settlement
Agreement.
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E. For the purpose of this settlement, the defendants admit that evidence exists from which the
Court could determine that the federal Indian reserved rights within the Case Area held in trust
by the United States for the Lummi Nation and individual Indians for whom the United States
owns land in trust or restricted fee status would not be protected if limits were not placed on the
amount of groundwater withdrawals within the Case Area by persons who are not acting under
the authority ofthe Lummi Nation or the United States, if exempt or other wells were permitted
to be drilled without adequate regulatory control, and if the chloride levels in the aquifer were
not limited as set forth herein.

F. The Signatory Parties have agreed to settle this case in order to avoid the expense and
uncertainty of litigation.

These recitals are for the puroses of this Agreement only.

NOW, THEREFORE, THE SIGNATORY PARTIES AGREE AS FOLLOWS:

II. DEFINITIONS.

The following definitions apply to terms used in this Agreement.

afy - Acre-feet per year. One acre foot of water equals 325,851 gallons.

Allocation - A right to use water in an amount to be accounted for pursuant to this Agreement.

Business Day - A day that is not a Saturday, Sunday, or a holiday observed by either the State of
Washington or the Lummi Nation.

Case Area - That portion of the Lummi Indian Reservation indicated on the map attached hereto
as Exhibit A, being more fully described as follows:

Ecology - The Washington State Deparment of Ecology

Ecology's Allocation - The quantity of water over which Ecology has permitting and
Registration authority under this Agreement and pursuant to state law for the use of the Eligible
Landowners.

Eligible Landowners - Defendants, and their successors and assigns, owning Case Area land
which as of October 22, 2005, is:

I. not covered by a previous water settlement agreement with the Lummi Nation, or

2. not being serviced by the Lummi Tribal Water District.

These defendants include individual owners of unrestricted fee land within the Case Area and the
Water Associations.

2

Case 2:01-cv-00047-TSZ     Document 1056     Filed 11/02/2006     Page 7 of 74




Exempt Well - A groundwater well constructed or withdrawing water under the permit
exemption authority ofRCW 90.44.050.

Fully Constructed - A house, mobile home, or modular home that is ready for legal occupancy,
which may be shown by passing the final building permit inspection or by a temporary
occupancy permit.

gpd - Gallons per day. For the purposes ofthis Agreement, 350 gallons per day will be deemed
equal to 0.39 acre feet per year.

Household - Persons sharing a single dwelling unit.

Implicit Price Deflator - Statistic published by the United States Deparent of Commerce in its
most recent Surey of Current Business.

Lummi - The Luri Nation, an enrolled member of the Lummi Nation, or any entity created or
authorized by the Lummi Nation.

Lummi Nation - The federally recognized tribe included on the published list of recognized
trbes, 70 Federal Register 71195, November 25,2005, as the Lummi Tribe of the Lummi
Reservation Washington.

Lummi Nation's Allocation - The quantity of water over which the Lummi Nation has regulatory
authority under this Agreement.

Mg/L - Milligrams per liter. Equivalent to parts per million (ppm).

Party - Any person or entity bound by the attached Judgment and Order, and their heirs,
successors, or assigns.

Perfected - That a right to an individual water allocation from Ecology's Allocation has been
finalized through: 1) recognition in Section V.B.1. of this Agreement of a specific allocation
which has already been put to beneficial use; or 2) issuance by Ecology of a water right permit
pursuant to Sections V.C. or D. of this Agreement and subsequent beneficial use of the water; or
3) compliance with the procedures set out in Section V.E.1.b. ofthis Agreement.

Register or Registration - A process under this Agreement by which Ecology may authorize
construction or use of a well that is exempt from Ecology's permitting requirements under RCW
90.44.050.

Replacement Well - A replacement well is a well constructed by an owner to replace an existing
well.

Responsible Regulator - The regulatory authority (either Ecology or the Lummi Nation,
depending on the circumstances) having the responsibility under this Agreement to regulate
groundwater development and withdrawals within the Case Area. As to persons and entities that

3
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seek to develop or withdraw water from Ecology's Allocation for use on a particular parcel,
Ecology is the Responsible Regulator. As to all other groundwater development or withdrawals,
the Luri Nation is the Responsible Regulator.

Settlement Agreement or Agreement - This Settlement Agreement, including all exhibits.

Shared Well - A small well supplying 2 to 3 separately owned properties.

Signatory Party - Any party to this proceeding who has signed this Settlement Agreement, in
person or through counsel, including the United States, the Lummi Nation, Ecology, Georgia
Manor Water Association, Sunset Water Association, Harden Island View Water Association,
Whatcom County, and certain individual paries. A list of the Signatory Parties is attached as
Exhibit B.

Small Well- Any well withdrawing from Ecology's Allocation, regardless of size, developed or
used for the production of water for not more than 3 allocations of 0.39 afy under this
Agreement, or a Lummi Well withdrawing not more than 1.50 afy to provide service to not more
than 3 single family residences.

State Well Owner - Any person owning or operating a well withdrawing or authorized to
withdraw water from Ecology's Allocation.

Supply Well- Any well, other than a Small WelL.

Trust Assignee - An individual Indian for whom the United States owns land in the Case Area in
trust or restricted fee status. References to "Trust Assignees" in this Agreement refer to such
persons only in their capacity as beneficial owners of trust or restricted fee land within the Case
Area.

Uniform Technical Requirements - A set oftechnical requirements pertaining to such matters as
construction, decommissioning, and water sampling methods and procedures for use by all
groundwater Regulators within the Case Area.

Water Associations - The Sunset Water Association, the Georgia Manor Water Association,

and the Harnden Island View Water Association, or their successors or assigns.

Water Master - The offcial appointed by the Federal Court pursuant to this Agreement to fulfill
the dispute resolution and other functions specified herein. The term does not refer to water
masters appointed under Washington state statutes, who have functions and authority defined by
state law.

Water Year - From October I through September 30 of consecutive calendar years.

4
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III. ALLOCATIONS.

Á.State of Washington, Department of Ecology.

1. The exclusive right of the Eligible Landowners is hereby recognized as to 120 afy of
groundwater in the Case Area, subject to the exclusive regulatory authority of the State of
Washington, Departent of Ecology ("Ecology's Allocation"). Ecology shall allocate the 120
afy among the Eligible Landowners within the Case Area as provided in Section V. of this
Settlement Agreement.

This allocation does not mean that any particular landowner who has not previously used
groundwater in the Case Area will receive an allocation of groundwater from Ecology's
Allocation. There is insuffcient groundwater available in Ecology's Allocation for every fee

landowner to receive a portion of this allocation, or for every landowner to receive a right to all
the groundwater the landowner might be able to put to beneficial use if a larger amount of
groundwater were available.

In the event of conflict between the terms of this Agreement and state law, the terms of this
Agreement shall control. Within the category of "Eligible Landowners" the doctrine of prior
appropriation shall apply. The priority dates of the Eligible Landowners are unaffected by this
Agreement. A defendant's allocation under this agreement cannot be reduced as a result of
another defendant's breach of this agreement. Except as among the Eligible Landowners, the
amount allocated to Ecology shall not be subject to reduction in the event of shortage, including
under the prior appropriation doctrine or based on federal reserved rights. Notwithstanding this
provision, withdrawals from individual wells may be curtailed if: 1) they exceed their chloride
limits as set forth herein; or 2) they exceed their individual groundwater withdrawal limits
established by state law, including any limits specified in water right documents issued by
Ecology, or established by this Agreement.

2. Ecology's Allocation is subject to adjustment as described in Section III.C. ofthis
Agreement, "Transfer of Allocations."

3. The amount of water in Ecology's Allocation is a legal ceiling on the total withdrawals of
Case Area groundwater by Eligible Landowners claiming water from Ecology's Allocation. To
the extent this quantity has not been allocated, Ecology may issue permits or Register wells for
the amount so remaining, but in no event shall the amount of water permitted by Ecology for use
in anyone year by the Eligible Landowners, when added to the amount unused but permitted,
certificated or Registered by Ecology, exceed this legal ceiling. Ecology will take all actions
necessary to ensure that the total allocation to the Eligible Landowners is not exceeded.
Ecology's actions shall be taken pursuant to state law, to the extent that state law is not
inconsistent with this Agreement.

4. Ecology's regulation of Case Area groundwater is subject to the conditions described in this
Agreement, and subject to limitations imposed by state and federal law.
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