










No. 86211-7 


IN THE SUPREME COURT 

OF THE STATE OF WASHINGTON 


IN THE MATTER OF THE DETERMINATION OF THE RIGHTS TO THE USE OF THE 

SURFACE WATERS OF THE YAKIMA RIVER DRAINAGE BASIN, IN ACCORDANCE 


WITH THE PROVISIONS OF CHAPTER 90.03, REVISED CODE OF WASHINGTON, 


STATE OF WASHINGTON, DEPARTMENT OF ECOLOGY, 


PlaintifflRespondent, 
v. 

JAMES J. ACQUAVELLA; UNITED STATES; YAKAMANATION; AHTANUM 

IRRIGATION DISTRICT; JOHN COX DITCH COMPANY; LA SALLE HIGH SCHOOL; 


DONALD AND SYLVIA BRULE; JEROME DARNIL; AND ALBERT LANTRIP, 


Defendants/Appellants. 

Y AKAMA NATION'S MOTION FOR RECONSIDERATION 

Jeffrey S. Schuster, WSBA No. 7398 
P.O. Box 31197 
Seattle Wa., 98103 
Tele. (206) 632-0489 

Attorney for the Yakama Nation 



I. IDENTITY OF MOVING PARTY 

Appellant the Yakama Nation (hereinafter "Yakama Nation") seeks the relief 

designated in Part II. 

II. STATEMENT OF RELIEF SOUGHT 

Pursuant to RAP 12.4 the Yakama Nation respectfully asks that the Supreme Court's March 7, 

2013 Decision in this case at page 3, n.l be clarified to confirm that the remand for a new hearing on 

Northside nondiversionary stockwater rights applies not only to the Washington State Department of 

Natural Resources but also to the other individual Northside parties awarded a nondiversionary 

stockwater right by the trial court. 

III. GROUNDS FOR RELIEF AND ARGUMENT. 

The Court had granted the Yakama Nation's unopposed appeal of the trial court's ruling on 

nondiversionary stockwater and held that: 

Third, the Nation claims that the trial court erred in confirming a nondiversionary stock 
water right to the Department ofNatural Resources (DNR) with a priority date senior to all 
other, except the Nation's instream right to fish, without adequate evidence as to the 
relative priority dates. DNR does not contest this assignment oferror. We remand for the 
entry of findings of fact on the priority dates and further conclusions of law as appropriate. 

Decision, supra, at p. 3, n.l. 

As the Court noted, the Nation had originally argued in its appeal that" ... the trial court erred 

when it ruled that Northside parties have a priority date for nondiversionary stockwater rights 

senior to the Nation's treaty irrigation rights, absent proof of that priority date." Decision at p. 

19. Although only the Washington State Department ofNatural Resources responded to the 
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Yakama Nation's appeal on this issue, the appeal was from the trial court's ruling as to all 

"northside parties" whom the trial court had held had a " ...priority date for non-diversionary 

stockwater senior to the Yakama Nation's Treaty irrigation rights absent proof ofpriority date for 

each party." Yakama Nation's Corrected Opening Brief at ppA-5. There were a number of 

individual Northside parties other than the State Department ofNatural Resource who were also 

awarded a nondiversionary stockwater right and who did not oppose the Yakama Nation's appeal 

on this issue. See, Memorandum Opinion Exceptions to the Supplemental report of the Court and 

Proposed Conditional Final Order Subbasin No. 23 (Ahtanum) (2009) (CP at 510-511); 2002 

Report of the Court at pp. 114,344 (CP 1091, 1322). The State Department ofNatural Resources 

noted that its nondiversionary stockwater rights were confirmed later in the trial court proceedings 

after the other parties. Brief ofDefendant /Respondent Washington State Department ofNatural 

Resources (May 18,2010) at p. 3. The Yakama Nation asks that the above footnote in the Court's 

Decision be either amended or clarified to indicate that each of the other Northside parties who 

were also awarded a nondiversionary stockwater rights will also each be required to prove their 

priority date. 

The Nation asks that the footnote on page 3 be amended to read as follows: 

Third, the Nation claims that the trial court erred in confirming a nondiversionary stock 
water right to the Department ofNatural Resources (DNR) and to other individual 
Northside parties confirmed a right with a priority date senior to all other, except the 
Nation's instream flow right to fish, without adequate evidence as to the relative priority 
date dates. DNR and the others do not contest this assignment of error. We remand for 
the entry of findings of fact on the priority dates and further conclusions of law as 
appropriate. 

Court's Decision at p. 3, n. 1 (requested additional language underlined) 
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IV. CONCLUSION. 

For the reasons stated above, the Yakama Nation respectfully asks that the Supreme 

Court's Decision be clarified to indicate that the Court's Decision ordering a remand for entry of 

fmdings of fact and conclusions of law on the priority dates for nondiversionary stock water rights 

applies not only to the Department ofNatural Resources but also to the other individual Northside 

parties already awarded a nondiversionary stockwater right by the trial court. 

Respectfully submitted thiJh/4day of March 2013. 

S. S uster, WSBA # 7398 
Att ey for the Yakama Nation 
P.O. Box 31197 
Seattle W A., 98103 
Tele. 1-206-632-0489 
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I certify that on MarchJ L. 2013, I caused to be served via eO_mail and U.S. mail a copy 
of the Yakama Nation's Motio:-futReconsideration to counse1listed below. 

Jay Carroll 

Halverson Northwest 

405 East Lincoln Ave. 

P.O. Box 22550 

Yakima Wa., 98907 

jcarroll@halversonNW.com 


Alan Reichman 

Assistant Attorney General 

Ecology Division 

P.O. Box 40117 

Olympia, WA 98504-0117 

AlanR@ATG.WA.GOV. 


James E. Davis 

Talbott, Simpson, & Davis, P.S. 

308 North Second Street 

Yakima, WA 98907-0590 

jdavis@talbottlaw.com 


Patrick Barry, U.S. Department of Justice 
Environ. & Natural Resources Div.-Indian Resources 
L'Enfant Plaza Station 
P.O. Box 44378 

Washington, D.C. 20026-4378 

Patrick.Barry(a),usdoj .gov 


Katherine J. Barton, Appellate Section 

Environmental and Natural Resources Div. 

P.O. Box 23795 

L'Enfant Plaza Station 
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Washington. D.C. 20026-3795 
KatherineBarton@usdoj.gov 

Charles FlowerlPatrick Andreotti 
Flower & Andreotti 
Suite 1, Yakima Legal Center 
303 East "D" Street, Suite 1 
Yakima, WA 98901 
pandreotti@flower-andreottiLaw.com 

Adrienne E. Smith 
Asst. Attorney General 
1125 Washington St. S.E. 
P.O. Box 40100 
Olympia Wa., 98504-0100 
AdrienneS@atg.wa.gov 
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