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Achepohl was decided. As pointed out by Mr. Tissell, the Code Agreement and the Achepohl case

addressed water used for irrigation. There were no water rights confirmed in Achepohlstrictly for

domestic supply. The .decree recognized that the right to use water for domestic and stock water

purposes existed along with the irrigation rights identified in the decree. Since the water right that

issued to Trail's End Lodge did not exist until 1974,there is no.way that it could have been·

considered during the Achepohl proceeding. Likewise, the water right did not exist when U. S. v.

Ahtanum was filed. The Nation also makes the argument that the Code agreement divided up the

available water. However, the Court finds that the agreement is clear that only use of water for

irrigation was being addressed.

The right being claimed is based on Surface Water Certificate No. S4~23160C, with a

June 19, 1974, priority date. The Nation argues thatthe water used under this certificate will have

an impact on the Nation's federally reserved water right. The certificate issued pursuant to RCW

90.03, specifically Section 90.03.290, which requires Ecology (or its predecessor agency) to make a

determination that water is available for appropriation for a beneficial Use and the appropriation will

not impair existing rights or be detrimental to the public welfare. That determination was made

and as far as can be determined, issuance of the permit was not challenged in any way.

Trail's End Lodge followed the administrative procedures in RCW 90.03 to obtain from the

state a water right permit and ultimately a certificate. The evidence shows that since the certificate

issued, and even before, water has been beneficially used for domestic supply at various times

during the year. The water right was established under the laws of this state and is a valid right.

The Court DENIES the Nation's exception. The Nation's remedy if it feels that exercising

this right has a negative impact on its senior reserved water right is through regulatory action by

Ecology, not by denying the water right. Trail's End 'has provided evidence of the distance between

the spring and Ahtanum Creek, the small spring flow and lack of surface connection between the

spring and the creek as factors suggesting its water use has no impact on the creek flow.
/' . .

Court Claim No. 00589 -- Washington State DepartmentofNatural Resources

The Washington State Department ofNatural Resources (DNR) filed an exception to a right

not being confirmed for non-diversionary stock watering on lands owned by the state and leased for

grazing. The Yakama Nation responded to this exception, as well as filing exceptionsto other

claims for non-diversionary stock watering, arguing that the Pope Decree did not provide for use of

water for stock watering. The Court ruled on the overriding legal issue of whether there could be
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5

non-diversionary stock water rights in its Memorandum Opinion Re: Ahtanum Creek Threshold

Legal Issues, October 8,2003.

The remaining issue for DNR was whether there had been sufficient evidence of beneficial

use to confirm a non-diversionary stock water right. DNR, in its briefing, referred the Court to the

State's Investigation Report, which described this use. DNR also on June 17,2003, filed with the

Court the Declaration of Paul Penhallegon (Doc #17049), which described the lands leased for

8

12

6 grazing and the water sources used for non-diversionary stockwatering. DNR was scheduled to

7 appear 'at the February 2, 2004, supplementalhearing, along with other claimants asserting rights to

non-diversionary stock water; however, the Court determined that sufficient evidence of beneficial

use Was in the record and cancelled the hearing that day. The Court, therefore, confirms a non-

9, , diversionary stockwater right to the Washington State Department ofNatural Resources and its

10 name is added to the list of claimants entitled to such a right.

11 4. Yakama Nation's Exceptions (not addressed above)

The Court has addressed many of the Nation's exceptions above. The following are the

remaining exceptions taken in order of the exception:
13

14

15

1 & 4: The Court grants exceptions #1 and 4 - the rulings in In Re Ahtanum Creek, 139

Wash. 84,77,245 P.2d 758 (1926) are not binding on the Nation, as neither the'

United States nor the Nation were parties to that case:

16

17

18

19

20

2.

3.

5.

The Court grants exception #2 - the sentence on page 36, lines 11 to 13, which states

that WIP water users pay assessments, is stricken.

The Court grants exception #3 - the Court's description of the Code Agreement on

page 37 was not intended to be inconsistent with the Court's ruling on page 109.

Does the "Order Re: Ahtanum Watershed Practicably Irrigablc Acreage"
Establish Maximum for the Yakama Nation Irrigation Right?

21

22

23

24

25

, This issue concerns the ruling of the Court in its November 9, 1994, "Memorandum Opinion

Re: Ahtanum Watershed Practicably Irrigable Acreage" (1994 Memo. Op.). The Yakama Nation

argued that south side irrigation was not limited to how much land was irrigated at anyparticular

time, but how much land could be served bythe Project as constructed by 1915. As a result, the

Nation believes that at least 5,146.85 acres were susceptible to irrigation based on an analysis of the

1951 Pretrial Order, Exhibit A. YIN - 353. Johncox and AID counter that the 1994 Memo. Op.

(also based on the Court's reading of the 1951 Pretrial Order) set the irrigable acreage as of 1915
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for reservation land inthe Ahtanum Creek basin at 4,968 acres (Johncox) or 4,920Aacres (AID).

Johncox further argues that the decisions in Pope, as well as the historical pattern of diversion,

establish that south side diversions have never approximated anything close to an'amount that

would allow irrigation of those quantities ofland and that to allow it now would constitute waste.

There is some dispute as to whether this issue should be addressed now or after the Court issues this

Supplemental Report. The issue is well briefed and the Court will decide it now.

All parties rely, and this issue turns, on an interpretation of the 1951 Pretrial Order and the

intention ofthe Court when drafting the 1994 Memo. Op. The Court agrees that the 1994 Memo.

Op. intended to interpret U.S. v. AID as limiting irrigation orrthe south side to the acreage

susceptible to irrigation and that the 1951 Pretrial Order was the primary, although not exclusive,

document that would set the amount. However, AID and Johncox are incorrect that the 1994 Memo.

(

12

15

14

13

(

Op. is res judicata as to the issue of the exact number of south side irrigable acres. An exact

11, number of acres were never identified until the January 31, 2002, Ahtanum Report. Page 4 of the

decision is illustrative - it quotes from two paragraphs of the 1951 Pretrial Order that support the

interpretation advanced by both sides - paragraph 6 (which incorporates Exhibit "A") and

paragraph 10 contains the 4,968 acre figure.

Thus, if the 1951 Pretrial Order is the only document to identify the number of irrigable

acres, the two interpretations are both correct. Page 5, line 5 of the 1951 Pretrial Order does

10

16

17

18

19

20

21

22

23

24

25

indicate that 4,968 acres are susceptible of being irrigated pursuant to the project constructed as of

1915. Similarly, Exhibit A indicates 5,146.85 acres on the reservation were susceptible to irrigation

from the projectas constructed in 1915. However, the Yakama Nation points out the Pretrial

Order on the Merits, submitted by AID, which indicates on page 6, lines 23-26 that:

The lands situated south of Ahtanum Creek within the Ahtanum Indian Irrigation
Project and the small diversions above Main Canal, for which rights to the use of
water from that stream are claimed in this proceeding, total approximately 5100 acres.
This is some additional proof the larger amount set forth in Exhibit "A" was the figure

actually claimed by the United States on behalfof the Yakama Nation. Further, there is no

indication as to why the 1951 Pretrial Order contains a smaller number of acreage than Exhibit A.

No basis for 4,968 acres has been identified. Thus, the actual tabulation of irrigable acreage set
, .

forth in Exhibit "A" is more persuasive, as the numbers are traced to specific properties.

Accordingly, the Court finds and so modifies the Report of the Court to indicate that a total of

(
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I 5,146.85 acres of tribal trust and fee lands can be served on the Reservation pursuant to the project

2 . as constructed in 1915.

The Court will confirm an annual quantity of water right based on 4.4 acre-feet per acre duty

of~ater as identify in the 1951 Pretrial Order, (D! - 240). That equates to 22646.14 acre-feet per
4

irrigation season. However, consistent with the argument of Johucox and Pope, the south side can

5 only divert water to the south side "to the extent that said water can be put to a beneficial use."

6 Contrary to the assertions of Johucox, there is no corresponding right for the ditch company or other

7 north side water users to divert such unused flows except as otherwise stated in this decision in the

section pertaining to junior rights.

The Court grants exception #6.
9

10

11

12

13

14
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The instantaneous quantity is as set forth in the Report at page 347. Specifically from

Apri11 through July 10: 25% of the natural flow of Ahtanum Creek, as measured at the north and

south gauging stations. Iffhe natural flow exceeds 51.8 cubic feet per second (north side users are

permitted to divert 38.839 cfs, which is equal to 75% of 51.8cfs), all the excess over that figure is

awarded to the United States as trustee for the Yakama Nation, allottees and non-Indian successors

to allottees, to the extent water can be put to a beneficial use: From July 11 through October 1: All

waters of Ahtanum Creek not use for instream fishery purposes and livestock watering shall be

available to, and subject to diversion by the United States, Bureau of Indian Affairs, as trustee for

the Yakama Nation, allottees and non-Indian successors to allottees.

r7. The Court grants exception #7 - See 5-6 above.

8. The Court grants exception #8 - the Nation is not asserting a water right for wildlife

watering and the analysis beginning on page 45, line 15 is.stricken.

9. The Court grants exception #9 the Court's discussion and rulings on application of

Walton does not apply to lands held in trust or fee by the Yakama Nation or its members, only to

non-Indian successors to Indian allottees. On page 48, lines 16, 17, and 19, the phrase "on

reservation claimant" is replaced with "non-Indian purchaser" and on lines 15 - 16, the phrase "is

either owned by an Indian allottee or was conveyed from an Indian allottee" is replaced with "was

acquired from an Indian".

1O. The Court grants exception No.1 0 - All fee owners on the reservation side of

Ahtanum Creek are entitled to a prorata share of available water for all Reservation lands and all

have the same maximum water duty.
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19. Exception 19 is now moot due to the Court revisiting the junior rights issue and

ruling that junior rights cannot be confirmed. See Special Issues Section above.

22. Exception 22 - the first part of the exception is granted as the water rights confirmed

under each answer number have been subdivided based on parcel information contained in AID-8A.

Specific places of use have been provided in the schedule of rights. The Nation also requests in this

exception that water rights only be awarded to parcels identified in Appendix B ofthe 1964 Ninth

Circuit decision and that the Court only recognize transfers for the north side lands if it has occurred

pursuant to the requirements ofRCW 90.03.380. The Nation has not identified a specific instance

where the Court confirmed a water right for lands not described in Appendix B (except for the·

junior right situation), so the Court is not aware of a ruling that should be re-examined. The Court's

intent is to require claimants or AID to comply with the change procedures in RCW 90.03.380.

23. Exception 23 is granted - the Court acknowledged the existence of ground water

rights when the evidence was presented to show there were ground water rights appurtenant to lands '

that were also asserting surface water rights, but since this case is not addressing ground water

rights, no determination was made of the extent and validity of those rights. The Nation in this

exception reserved the right to challenge the ground water rights at a later date when it is

appropriate to do so and to whether the cumulative water duty for the north side lands irrigated with

both ground and surface water is appropriate. This case is not the forum to consider the extent and

validity of ground water rights and any party will have the opportunity to do so if a ground water

adjudication is conducted in the Yakima Basin,

44. Exception No. 44 is moot, as Boise Cascade did not file an exception.

47. Exceptions No. 47 and 60 (Claim No. 2310 -Paul Hart, Jr. and Linda Hart; Claim

No. 2310 Alice Hart) is moot, asthe Harts did not file an exception.seeking a senior water right

and the Court withdraws the junior right that was previously confirmed on page 433, lines 14 to 24., .

I

The Court notes that in the schedule of rights, this right did not contain the limitation of use that

identifies it asa.junior right; however, it is clear from the Court's ruling on page 302, lines 8

through 15, that a junior right was indeed confirmed.

51. Exception No. 51 is moot as the claimants did not file an exception and seek to

renew their claim (Claim No. 01248 - Michael Noel, Tony Wellner, Sandra Johnson Oversby,

Kenneth & Donna Ritter, Yakima Realty).

55. The Court has already addressed the bulk of this exception in Exceptions 5-7 above.
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The Court agrees with the Nation's contention that the summary should contain a

reversionary right and inserts the following language at page 347, line 10. "All waters not used on

north side Pope Decree parcels shall become available for use on the reservation lands."

The Court further agrees, and would place a Special Terms of Use section at line 13, page

349 indicating "the United States may divert the entirety of the river subject to water rights

allocated to users located north of AhtanumCreek and the Nation's instream flow right."

All otherissues raised in this exception have been addressed elsewhere in this decision and

the Court will not address them any further.

56. The Court grants exception No. 56 and the third point of diversion described in the

Report at page 44, line 8 and page 347, line 20 is amended to read: Unnamed Canal: 500 feet east 0

the southwest corner of Section 18, T. 12 N., R. 16 E.W.M.

57. The Court grants exception No. 57 - All fee owners on the south or Reservation side

of Ahtanum Creek are entitled to a prorata share of available water for all.Reservation lands.

58. Exception No. 58- this exception is moot as the Court has withdrawn confirmation

of all of the junior rights.

Any exceptions not addressed in this section are otherwise addressed in this Supplemental

Report in the Special Issues section or in the section pertaining to the specific claimant.

5. Ecology's Exceptions

This section considers Ecology's exceptions not previously addressed elsewhere in this

Supplemental Report. Ecology's first exception concerning proof of due diligence in putting water·

to beneficial use was addressed in the Court's Memorandum Opinion Re: Ahtanum Creek

Threshold Legal Issues.

19 Ecology's second exception was to the diversion point authorized in the water right

20 confirmed to Paul and Linda Hart under Court Claim No. 01205. The Hart's predecessor changed

the point of diversion from the diversion into the Ahtanum Main Canal to a diversion on the north
21

side of Ahtanum Creek. Water is then piped back to the south side of the creek. Ecology maintains

22 that compliance with the change procedures in RCW 90.03.380 is necessary because the diversion

23 was moved to the north side of the creek and it is no longer on the reservation. Ecology asks the

24 Court to rule thatany non-Indian successor with land on the Yakama Reservation who wishes to

25. make a similar change in point of diversion to a location off the reservation must comply with State

law, The Yakarna Nation filed a response opposing Ecology's position, but raising its own issues
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related to the water right. The Nation queries whether the right should be counted as part of the

allocation to the north side since it is diverted from the north side of the creek and whether the Barts

obtained permission from the Nation to bring water diverted off the reservation back onto the

reservation.

(

6

4

5

9

(

(

Although the water may be diverted to the north, it is not used on north side property and

cannot be used on the north side without the approval of the Nation. All water users on the

reservation share the same priority date, and receive water as part of a "just and equal distribution."

Citing the General Allotment Act and U'S: v, Powers. Thus, it doesn'tmatter where the water is

'diverted because given the small amount of water that is availableto south side users and the shared
8

priority date the distribution should be the same. The Court does not believe that impairment is a

consideration here because of the unique circumstances ofAhtanum - the south side only gets 25%

ofthe water in the creek pursuant to.a 1908 agreement. Ecology's argument relies on the notion that

the Hart's water is diverted "off-reservation." That point is true only in the skinniest sense.

Although the water may be diverted north it then immediately goes southward back to the

reservation and will not be used on non-reservation ground. The distinction between diverting

water north of the creek, which is off the reservation, and south of the creek, on the reservation, is

only a matter of a few feet. The water source is the same. Ecology's exception is denied.

Ecology's third exception concerned the Court's analysis for claims to use springs. Ecology

generally agreed with it, but requested the opportunity to respond to any additional factual evidence

presented by the claimants in support of claims to use the springs. An.issue Ecology identified was

distinguishing whether the water source was actually ground or surface water. The process set up in
I

all subbasins allows any party, including Ecology, to respond to evidence entered in support of a

claim. Ecology may respond on this issue just as it has in other subbasins and on other issues.

Ecology's last exception related to the claim of Gerald and Helen Sauer and whether the

"operation oflegal proceedings" exception to relinquishment applied in their case. Ecology's

position is that it did appear to apply based on the evidence presented at the initial hearing.

Resolution of this exception is addressed above with the Sauer exception.

On September2005, Ecology filed a late exception to the water right confirmed to the

Washington State Department ofFish and Wildlife (WDFW), see Report @ 325, 479. Ecology had
,

learned that the water right confirmed in the report had notbeen exercised.for a number of years

and,it was their position that the right had relinquished. There was no formal response from

7
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WDFW, nor did they make an appearance at the hearing to consider the late exception. At the

hearing, counsel for Ecology reported that he had heard from counsel representing WDFW and they

had no objection to either the late exception or to a finding that the water righthad relinquished.

The Court granted the late exception and withdraws the water right confirmed to WDFW and

described on pages 327 and 479 of the Report.

Ecology also requested several clarifications to the Court's report as follows:

1. Lack of specificity relating to "senior" and "junior" rights. This issue is resolved as

the Court reconsidered its prior ruling and withdrew confirmation ofjunior rights.

2. Need for identification of portions of water rights held by separate parties in a single

claim involving multiple parties. This exception mostly applies to water rights confirmed to lands

within AID. AID presented sufficient information to allow the Court to divide the water right

amongst the parties who own land within each answer number. This action should resolve

Ecology's concern.

3. The Court should identify the actual stream charmel authorized as the water source.
-,

In the Report, for the most part the confirmed rights identified the source as Ahtanum Creek, while

often Bachelor or Hatton Creeks were the source of water. The Achepohl certificates all described

Ahtanum Creek as the source of water, leading the Court to do the same. However, the Court

agrees that it would be more accurate to identify the actual stream on which the authorized

diversion is located, and has attempted to do that. In some instances the point of diversion

described on a certificate from the Achepohl case, which is most often just a quarter/quarter location

with a section, is not actually on a water source. This may be because over the years flooding has

caused the creek charmel to change. However, unless the landowner has complied with the change

procedures in RCW 90.03.380, the Court must use the point of diversion location on the certificates.

4. Overlapping places of use: Ecology has identified two sets of water rights where it

believes the places ofuse overlap:

a. James M. and Janet Campbell, Craig and Sharon Campbell, Claim No. 1002,

page 353 and Lewis W. and Joyce 1. Langell, Claim No. 1018, page 359: The Court

has reviewed the place of use for both of these water rights and does not agree there

is an overlap. The Langell property is in the SEV. of Section 11 and the Campbell

property is in the NYz and SWv. of Section 11. There is no overlap.
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b. Olen Nichols, Jr. and Elenore Nichols, Claim No. 8439, page 362 and

Marguerite Jorgenson, Claim No. 1245, page 356. The Court agrees there is an

overlap. The place of use was clarified above when the Court considered the

Yakama Nation exception to the Nichols water right.

5. Potential errors in place of use or point ofdiversion- the Court concurs with

Ecology's identification of errors and makes the corrections unless otherwise noted:

a. Marguerite Jorgenson, Claim No. 1245, page 356 - the place of use should be

within Section 12, T. 12 N., R. 18E.W.M.

b. Paul and Anna Marie Morton, Claim No. 0863, page 361 - the place ofuse

description is modified to replace the "above" on the second line of the description

with "northerly".

c. Albert and Florence Lantrip, Claim No 2060, page 419 -the point of

diversion description would be changed to read 1320 feet west from the northeast

corner. However, this right is being withdrawn as it is a junior right.,
d. Roger and Edna Meusbom, Wayne and Francis Gohl, Lewis Thomason, page

428 - the pointof diversion should be in the NEY.NWY. of Section 18. However,

this right has been withdrawn replaced with separate water rights for each

landowner.:

e. Michael J. Hager, page 442 - the range number in the place ofuse should be

16 E. However, this is ajunior right that is being Withdrawn.

f. Thomas Worrell, page 440 - the point of diversion described does not appear

to be located adjacent to a body ofwater. Ecology may be correct, however, the

Court is using point ofdiversion locations from the certificates that issued following

completion of the Achepohl adjudication.

g. Roberta and Jim Buchanan, Randy and CheriJohnson, Mark andNancy

Roehr, Claim No. 1759, page 465 - the point of diversion should be in T. 12 N.

However, this is a junior right that is being withdrawn

h. Catholic Bishop of Yakima County, page 477 - Ecology ask~ that the place

of use description be changed to describe the 20-foot wide strip that is referenced in

the description. This is addressed above in the discussion ofAnswer No. 10.
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1. Olen and Elenore Nichols, page 362 - the claim number has a typographical

error; it should be Claim No. 8439.

During the discussion of admission of Exhibit AID-8A, Ecology brought up an issue that
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was not previously part of its exceptions. AID-8A identifies the lands irrigated under each answer.

The lands are identified by parcel number and legal description. Ecology has objected to legal

descriptions that are lots within a short plat, suggesting that those legal descriptions are not

acceptable since they cannot be accurately mapped. AID responded asking that the Court accept the

legal descriptions provided in AID-8A. The Court has specifically reviewed the legal description

portion of AID-8A and legal descriptions used for water rights confirmed in other subbasins. In

many of the other subbasins, the places of use on the water rights are expressed as lots within a

short plat and Ecology has not previously lodged an objection. The Court has also reviewed the

Yakima County Assessor's web site and finds that no other legal description is provided for parcels

expressed as a lot within a short plat. The Court concludes that there is no basis for a conclnsion

that these types of legal descriptions are not valid. Ecology contends that it is not possible to map ,

such a place of use description. However, from the Yakima County Assessor's web page there is a

direct link for each parcel to a map that will show the parcels location within a section. As part of

the place of use description, the Court will use this link to identify where within a section the parcel

15. lies, mainly to confirm that it is within the place ofuse of the underlying certificate. Ecology's

objection to use of lots within a parcel or short plat as the legal description is denied.

· 1

13

17 V.: NON-DIVERSIONARY STOCK WATER RIGHTS

18 The Court confirmed several rights for non-diversionary stock water purposesin its Report

19 (@344). Those claims are:

20 Claim No. 2003 Claimant Current Claimant

02206 Boise Cascade, Inc. Same
21 01154 Leroy and Hazel Duckworth Same

02195 Merritt Fines Same
22 01615 Sharon Glenn/Estate ofMartha Same

23·
Ohms

02398 Hansen Fruit & Cold Storage! Same

24 Park Avenue Storage Co.
02310 .. Alice Hart Same

25 02310, 0120.5 Paul & Linda Hart, Jr. Same
01627 Kathleen Hille Same

Supplemental Report Re: Subbasin No. 23 - 206



1 01019
01645

2 00830
02398

3

Lewis & Joyce Langell
Earl & Ardis Lewis
Clarence A. & Marian Thompson
Ervin & Jureta Yoerger

Same
Ardis Lewis & Estate of Earl Lewis
Same
Same

(

Additionally, the following claimants appeared during the exception hearings for Subbasin

No. 23 and were confirmed a right for non-diversionary stock water purposes:
4

5
Claim No. Claimant

8

6 00898 Marc & Sue Downes Martin
. 00133,00182 Gary & Ruth Hansen

7 00543 Theodore & Wanda Mellotte, Jr.
00589 Washington State Department ofNatural Resources

9

10

11

12

13

14

15

16

. 17

18

19

20
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25

SCHEDULE OF RIGHTS BEGINS IN VOLUME 48-A, PART II
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