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| JAMES J. ACQUAVELLA, ET AL,
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IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON FOR YAKIMA;COﬁNTY

IN THE MATTER OF THE DETER-
MINATION OF THE RIGHTS TO THE

USE OF THE SURFACE WATERS OF THE
YAKIMA RIVER DRAINAGE BASIN, IN
ACCORDANCE wITH THE PROVISIONS OF
CHAPTER 90.03 REVISED CODE OF
WASHINGTON,

NO. 77-2-01484-5

MEMORANDUM OPINION RE:
MOTION TO DISMISS (SUNNYSIDE

. VALLEY TRRIGATION DISTRICT) AND
MOTION FOR DETERMINATION OF
JURISDICTION AND ORDER FOR
JOINDER OF NECESSARY PARTIES .
(UNION GAP TRRIGATION DISTRICT
AND YAKTMA VALLEY CANAL CO.)

¥ 1. O p;;‘

EE?E tg A ] _‘Jg
. FEB 15 9832

BETTY McGILLEN, County Cljl,x

THE STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Plaintiffs,

VvSs.

Nt N N A S e N N N e N N e e S S S
| permeape

Defendants.

~The Court has had mafked,Aand entered as exhibits herein,
the affidaﬁits filed with the court and other materials refeﬁred to
in the oral presentations and briefs. A list of the exhibité is
marked "Attachment A", is'atﬁached hereto, and incorporated?herein.

This action was commenced in October, 1977 by the étate
of Washington Department of Ecolcgy (hereinafter DOE), folloﬁing the
1977 drought, for a complete adjudication of all surface watér
rights in the Yakima River Drainage Basin pursuant to Chaptef 90-.03,
Revised Code of Washington. ‘The Court will take judicial notice
that the Yakima River commeﬁcés at the crest of the Cascade Range
near Snoqualmie Pass and floﬁs genefally southeasterly 175~mi1es;
where it empties into the Columbié River. Major'tributaries}to.the

Yakima River are the Kachess River; the Cle Elum River; the Teanaway

River; Ahtanum Creek; Toppenish Creek; Satus Creek; and the Naches
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hydroelectric plants - 2 operated by the U. S. Bureau of Reclamation;

River, which itself has two tfibutaries - the Bumping River apd the

Tieton River.

According to C. R. Lentz Review, Yakima Project Water Rights

and Related Dafa, December, 1974, page 230, (hereinafter Lentz),vthe

Yakima River Basin encompasses 6,062 square miles, This area in-
cludes a large part of the Yakima Indian Reservation., Within this
area, there are 6 water storage reservoirs with a storage caplacity

of 1,070,700 acre feet of water. Lentz, page 49. There are 6

2 operated by the U. S. Bureau of Indian Affairs, (Wapéto Irrigatidn e
Project); and 2 operated by Pacific Power and Light Co. Lentz, page
202. Thé Yakima Project (Bureau of Reclamation) has 1,946 miles
of canals and laterals and the Wapato Project (Bureau of Indi%n
Affairs), hés 786 miles of cénals. (These figures do not inciude
dréinége canals for return flow.) |

After this action was commenced in 1977, a Motion fbr
Removél to the U. S. District Court, Eastern District of Washington‘;
was made. In January, 1979,‘Judge Marshall Neill femanded the
matter to this Court for the adjudication of all surface water rights
in the Bésin. During this time, céﬁcerns were expressed for the |
enhancemeht’gf'wéﬁer-Storage?facilities>in the Yakima River Bgsin.:

Quoting from the Report of Watermaster, filed May 22, 1981, in

Civil No. 21, U. S. District Court, Eastern District of Washipgton,
page 7,

""On December 28, 1979, a feasibility study for the

Yakima River Ba31n Water Enhancement Project was ‘

approved by Congress, (Public Law 96-162), 1979 U. S
- Code and Adm. News, 93 Stat. 1241.

This law authorized the Secretary of the Interior

to conduct a feasibility study for the proposed enhance-
ment of the water supply in the Yakima River Basin.

Memorandum Opinion -~ 2 _
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As explained in House Report 96-601 and Senate Report
96-248, the purpose of the proposed project is (1) to
provide supplemental water to lands now being irrigated
as well as for additional potentially irrigable lands

on the Yakima Indian Reservation; (2) to increase in-
stream flows within the Basin for maintenance of acquatic
life; (3) to develop a comprehensive plan for efficient
management of the Basin water supply and to provide a
basis for settlement of the conflicting water claims
within the Basin; and (4) to provide for additional
flood control and hydroelectric power generation.' ;
(Emphasis added)

RCW 90.03.120 requires service of summons in this action

to- be made upon all "known persons claiming the right to dive?t
water'. The Department of Ecology determinéd this was to be élli
persons, or their successors, who had filed claims with DOE pursuant
to the Water Claims Registration Act of 1967, RCW 90.14 and also

all persons, or their successors, who had been issued permits

or certificates pursuant to RCW 90.03. All of these persons ﬁeré
personally served by professional process servers, county sheriffs'.

personnel and DOE employees, as authorized in RCW 90.03.130.

Additional service was made by cerﬁified mail pursuant to the’
statutes and the order of this Court dated October 27, 1977. lAs to
éll remaining "known and unknown'' persons, service was made by
publication for six consecutive weeks in the Yakima Herald Republic,
the Ellensburg Daily Record, the Pasco Tri-City Herald and the
Gocldendale Sentinel, all newspapers of general circulation in the
area of adjudication. The DOE also held eight public meetings in
the Basin respecting this matter which attracted over 1,000 persons
to such meetings. (Affidavit, Bob Stevens - Exhibit No. 4).

Among those served was the United States, which has filed

its Notice of Appearance and filed a claim herein. The Yakima

Indian Nation, per se, was not served. In compliance with the 1967
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Water Rights Claim Registration Act (RCW 90.14), the United States,
through the Bureau of Reclamation, has registered with the DOE *

tWenty—tHree surface water claims. Lentz, page 78. These permits

and certificates, under RCW 90.03, 90.40 and. 90.14, were issu?d

to the United States as beneficial hdidér of such rights and have
been interpreted histérically.by DOE as inuring to the benefit of
the United étates’and ﬁbt directly to tﬁe wafer users who mayihaﬁe.
a contractual right to the use of that water with the United States.-
(Affidavit, Glen Fiedler - Exhibif No. 3). However, the United
States, in diverting water through the Yakima Project and the Wapato-

Project'stateé it does not purport to represent all the individual

interest of irrigators whose lands are held in trust by the U. S.

(Affidavit, Robert M. Sweeney - Exhibit No. 36).

RCW 90.03.120, pertaining to whom should be served with

summons herein, contains the following proviso:

"Provided, however, that any persons claiming the
right to the use of water by virtue of a contract
with claimant to the right to divert the same, shall
not be necessary parties to the proceeding." ;

Due to some question as to the meaning and application of
that proviso, this Court entered an- Order on June 5, 1981 which
provides, in pertinent part:

"1, That all irrigation districts, water distribution
districts, canal companies, ditch companies, cities,
towns and other governmental entities organlzed pur-
suant to the statutes of the United States or the
State of Washington may file claims herein on behalf
of all water users within their respective boundaries
to whom they supply water or whose lands are assessed
by such entity, and such filing, if timely and proper,
will be deemed by the court to be a filing of a

claim by all such water users within the boundaries

of such entities for the water obtained from such
entities. After the filing of the claim by such entities,
such individual water users who obtain their water ;
solely from such entities or whose lands are assesspd

Memorandum Obinion - 4
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by such entity need not file individual claims
herein but may do so if they so desire.

'2. Any water user, whether within or without the
boundaries of the above described entities and whether
or not partially covered by the claim of such entity
for water obtained from such entity who directly
diverts any surface water (including but mnot limited
to, springs, ponds, lakes, streams, creeks or rivers)
must file a claim for the water so diverted on or

before September 1, 1981 or they may lose such water
right.,'" ’

The DOE, on June 16, 1981, mailed copies of this order
to 4,289 persons and/or entifies, who are the ones previously
served in this action. (Affidavit of Mailing filed June 26, 1981)

On or before September 1, 1981, over 2,100 claims had been
filed herein. In checking over the list of claimants, the Court
has determined that approximately 100 of these claimants are water
distributors, i. e., irfigation districts, canal companies, ditch
companies, water user associations, etc. Included in these water
distributors are 12 or 13 cities and towns and one county.

Pursuant to-a request of this Court, over 50 of these
water distribution entities had affidavits filed herein in respect
to fheir operations énd records, aiong with affidavits from others.
Various facts are established by these affidavits.

The United States,_thrbugh its Yakima Reclamation P?oject,'
permits diversion of water stored and carried to some 70 of these
distribution entities throughout the Basin. These include the
Bureau of indian Affairs project, cities, irrigation division,
irrigation compénies, corporations, companies and individuals. The
Yakima Project has the names and addresses of all these entities.
(Affidavit, William G. Gray - Exhibit No. 7).

The U. S. Bureau of Indian Affairs (Wapato Indian

Memorandum Opinion - 5
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Irrigation Project) has the list of names and addresses for ﬁsers
of water on land owned by the Yakima Nation; by non-Indian fee

owners; by Indian fee owners; and for lands held in trust by ithe

| u. s. (affidavit, Louis B. Hilderbrand - Exhibit No. 5).

The Yakima County Treasurer collects the assessments for
14 of the irrigation districts and also has on the computer Ehe,
names and addresses of the water users in the Yakima-Tieton
Irrigation District. This information regarding water usersjen—

compasses nearly 11,000 parcels of land. (Affidavit, Dale Gray -

| Exhibit No. 8).

Summarizing most of the other affidavits, the evidence
shows that each of these water distributors have the names and
addresses of the water users within their records. Some, however,
list ofher entities, &ho further distribute watér, as one distributee
and then that distribﬁtee has the names and addresses of users to
whom it distributes water.

As an example of the above, the City of Yakima receives

water from a number of irrigation districts and canal companies, as

well as diverting water directly from the Naches River, ThefCity
is-usually listed as one distributee in the records of thoseldisuﬁcts
and companies. Thereafter, the City (population approximately
52,000) supplies 16,911 homes and businesses with aomestic water
and 10,953 parcels of land with irrigation water. The same és—
sentially applies to the City-df’Eliensburg with a population of
12,000 plus. (Affidavit, J.. W, McArdlé - Exhibit No. 9). k

It is also noted iﬁ varioﬁé affidavits that some districtsA
obtain some, if not 511, of their watér through other entities’

distribution system, i. e. Prosser Irrigation District receiqing

‘Memorandum Opinion - 6
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water through the Sunﬁyside Valley Irrigation District canals and
Terrace Heights Irrigation-District receiving its water through
Roza Irrigation District canals. Fach of these! however, mafntain
records of the names and addresses of those to whom they distribute
water, | |

>The United States has been joined as a party hereiﬁ (aﬁd
has appeared and filed a claim herein as noted previously) undef

what is known as the McCarran Amendment, 43 U.S5.C. § 666, which

reads as follows:

"(a) Consent is given to join the United States as

a _defendant in any suit (L) for the adjudication of
rights to the use of water of a river system or other
source, or (2) for the administration of such rights,
where it appears that the United States is the owner
of or is in the process of acquiring water rights by
appropriation under State law, by purchase, by ex-
change, or otherwise, and the United States is a
necessary party to such suit. The United States,
when a party to any such suit, shall (1) be deemed :
to have waived any right to plead that the State
laws are inapplicable or that the United States is
not amenable thereto by reason of its sovereignty, -
and (2) shall be subject to the judgments, orders, .
and decrees of the court having jurisdiction, and may
obtain review thereof, in the same manner and to the
same extent as a private individual under like cir-
cumstances: Provided, That no judgment for costs
shall be entered against the United States in any
such suit."

(Emphasis added)

The Sunnyside Valley Irrigation District (SVID) has filed
herein a Motion to Dismiss. The Union Gap Irrigation District and
Yakima Valley Canal Co. have joined in a Motion for Determination of .

Jurisdiction and Order for Joinder of Necessary Parties. Both of

"these motions raise the same jurisdictional issues and will there-

fore be considered together. The thrust of the SVID motion is to
the effect that inasmuch as individual landowners, who can be

ascertained, have not been personally served, there can be no

Memorandum Cpinion - 7
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"general adjudication'' of their water rights and, consequently, the
United States is not properly a party hereto under the McCarran.
‘Amendment, supra, thus preventing any meaningful_adjudicatioﬁ;of
water rights within the Yakima River Baéin. The thrust of the
motion of the other two districts is for the determination of
whether the Courtlhgﬁ_obtained jurisdiction over the United States
for its claimed water rights and resefveﬂ water rights for the
Yakima Indian Reservation aﬁd also over the individual land dwners
known or available; if not, then joindér’of all ''mecessary pérties”
to a ”gengral'adjudication“ should be ordered before proéeeding
further. The ‘United States has filed a memorandum and argues in
favor of the motion by the Union Gap Irrigation District éndéthe
Yakima Valley Canal Co, |

In respect to the memofandum of the United States,;thé

Justice Department also presented the argument that an official

of the State{ i. e., the Director of Ecology, cannot bring this

action and also act as referee heréin. The State was the only ofher
party. to present a memorandum on this issue, but it was not éfgued1
to the Court by anyone, including the Justice Department. Firstiy;
the case is not in a proper posture for a decision on this issue at

this time. Secondly, if counsel presents no argument on an issue,

‘as here, it may be presumed to be abandoned. Transamerica Insurance

Group V. Uhited Pacific Insurance Co., 92 Wn.2d 21, 28-29; Réberts

v. Atlantic Richfield Co., 88 Wn.2d 887; State v, Williams, 96 Wn.2d

215, Therefore, this opinion does not address that issue.
The United States has been served, has entered a general
appearance and filed claims herein. The water rights claimed are

on its own behalf for National forest lands (which cover many

Memorandum Opinion - 8
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thousands of acres in the Yakima River Bésin), the Yakima Firing
Center (U.S. Army), and also-as trustee of reserved water rights

on behalf of the Confederated Bands and Tribes of the Yakima indian
Nation. A very substantial part of the Yakima Indian Reservafion
also lies within the Yakima River Basin. Thus, to adjudicate all
of the wéter rights within the Basin, the United States must be

a party herein. Due to the sovereign status of the United States,
this can only be accomplished through the provisions of the

McCarran Amendment, supra.

The "reserved" water rights claims by the United States

had'their genesis in Winters v. United States, 207 U. S. 564 (1908),
wherein it was held that by reserving land for the use of Indians,
the United States aléo thereby imﬁliedly reserved all necessary
water to the beneficial use of those lands, which water rights

then became appurtenant to the land. This Winters dcctrine was

more recently applied and explained in Cappaert v. United States,

426 U.S, 128 (1976) wherein it was stated:
'""...when the Federal Government withdraws its lands
from the public domain and reserves it for a federal
purpose, the Government, by implication reserves
appurtenant water then unapproprlated to the extent
needed to accomplish the purpose of the reservation.
...The doctrine applies to Indian Reservations and -
other federal enclaves, encompassing water rights
in navigable and non-navigable streams...The implied-
reservation-of-water doctrine, however, reserves only
that amount of water necessary to fulfill the pur-
pose of the reservation, no more."

It has now been firﬁly‘establiéhed that, if properly

brought before the Court under the McCarran Amendment, these

federal reserved rights are‘éubjéct-to general adjudication in
state court proceedings for the determination of water rights.

"We conclude that the state court had jurisdiction over Indian

Memorandum Opinion - 9




10

11

12

13

14

15
16
17
18

1
20
21
2
23
24
25
26
27
28

29

30 .

water rights under the Amendment'. Colorado River Water Con-

servation District v. United States, 424 U.S. 800 (1976). See also

United States v. District Court in and for County of Eagle, 401 U.S.

520_(1971) and United States in and for Water Division No. 5,;401
U.S. 529 (1971). R | .

"...the United States is the rroper party defendant in any

general water rights adjudication proceeding, whether brought in -

federal court or state court, relating to federally created water

rights, including those reserved for use by Indian tribes.”

(Emphasis added). Jicarilla Apache Tribe v. United States, 601
Fed.2d 1116, 1127 (1979). Therefore, the "reserved" water rights,
as well as those claimed on its own behalf, which are now claimed
by the United States may be adjudicated in this proceeding.

In addition to these water rights claims by the United
States, what else then is needed to constitute this action as' a
"general water rights adjudication proceeding'? The McCarran
Amendment, 43 USC §666, was passed by Congress in 1952 and, as
stated before, in pertinent part reads as follows:

"(a) Consent is given to join the United States

as a defendant in any suit (1) for the adjudication

of rights to the use of water of a river stream

or other 'source...where it appears that the

United States is the owner of...water rights by

appropriation under State law, by purchase, by

exchange, or otherwise, and the United States is a .
necessary party to such suit."”

In 1957, Miller v. Jennings, 243 F.2d 157, was deciﬁedm

In that case a Reclamation District, and five landowners claiming to

, .
represent a class of water users brought suit against variousi Bureau

of Peclamation officials, eleven other individuals alleged to' repre-

sent a class of a thousahd others and the United States. Motions

Memorandum Opinion - 10
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to dismiss were made on the grounds that the United States had not
consented to be joined. The District Court dismissed the action and
the Court of Appeals, Fifth Circuit, affirmed the dismissal, stating:

"The United States has not given its comsent to be
joined as a defendant in every suit involving

water rights, It may be made a party only in

suits 'for the adjudication of rights to the use

of water of a river system or other source.' There
can be an adjudication of rights with respect to
the upper Rio Grande only in a proceeding where

all persons who have rights are before the tribunal.
The Ninth Circuit Court of Appeals has most suc-
cinctly stated the doctrine in this manner: 'The
only proper method of adjudicating the rights on a !
stream, whether riparian or appropriative or mixed,
is to. have all owners of land on the watershed and
all approprlators who use water from the streams ,
involved in- another watershed in court at the same -
time. People of the State of California v. Unlted
States, 9 Cir., 1056 235 F.2d 647, 622.'"

. (It should be noted, parenthetlcally, that the Ninth
Circuit case cited was. brought by the United States and therefore
the McCarran Amendment was not involved in that matter). In

[

Miller v. Jennings, supra, the Court went on to say, quoting from

one of their prior decisions: "TheAdeclaratory judgmeﬁt would be
binding only on thosé‘parties actually before the court; each new
party asserting his rights in the waters of the fiver, in theisame
as any other court, wouldAhave the right to relitigate the qqesfioné
already adjudged or between those before the court." |

The holding was further applied and amplified in State

of California v. Rank, 293 F.2d 340, 9 Cir., (1961) when it was
stated: |

"There can be little doubt as to the type of suit .
Congress had in mind. It was not a private dispute
between certain water users as to their conflicting
rights to the use of waters of a stream system;
rather, it was the quasi-public proceeding which
in the law of western waters is known as a ''general
" adjudication' of a. stream system: . one in which the
rights of all claimants on a stream system, -as |

i
I
l
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between themselves, are ascertained and officially
stated.”

Thus, the court there concluded that the water rights
claims of all users on a stream system must be established inter

sese and, as pointed out in Miller v. Jennings, supra, this cannot

be established by a class action. The claimants individually must

be before the court. The U. S. Supfeme Court agreed in‘Duganlv.

| Rank, 372 U.S. 609 (1963).

We now proceed to determine who else, besides the United
States, are the proper claimants to be brought before the court in
order to have a general adjudication herein. The Reclamation Act

of 1902, 43 U.S.C. Sec. 372, provides that: '"The right to the use

of water acquired under the provisions of the reclamation law shall.
be appurtenant to the land irrigated, and beneficial use shall be
the basis, the measure and the limit of the right." Act of June 17,

1902, ¢.1093, Sec. 8. Similarly, the Washington Legislature, by
Laws of Wash., 1917, ¢.117 §3¢ (RCW 90.03.380) provided that :'"The

right to the use of water which has been applied to a beneficial
use in the state shall be and remain éppurtenant to the land‘orl
place.upoh which the same is used...."

» The parties supporting these motions'urge that by virtue
of these statutory provisioﬁs, thekindividual landowners (water
users) are necessary parties to this action and that due process
requifes that they bé personally served in order to be brought
before the court. T will take up these issues seriatim,

Initially, the movants rely upon Ickes v. Fox, BOOLU. S.

82, which was an action to enjoir the Secretary of the Interior
from enforcing an order he had promulgated to make the water 'users

pay for -any water used in excess of 3 acre-feet per acre when they

Memorandum Opinion =~ 12




10
11
12
13
14
15
‘16
17
18
19
20
21

22

13.

24

15
26
27
-18
29
30

had, under contract and by beneficial use, determined 4.84 acre- feet
of water. per acre was needed. and that amount of water had been so
uggd for years. The United States clalmed to be a necessary party

to the éctian, claiming ownership in the waters diverted for the
reclamation‘project, and, as the ﬁnited.States had sovereign
.immunity, the action must be dismissed. The Supreme Court di;agreedhi
holding under the Reclaﬁation Act and the Washington statutes?as

follows:

"Respondents (the landowners) had acquired a
vested right to the perpetual use of the waters

as appurtenant to their lands...Although the
government diverted, stored and distributed the
water, the contention of the petitioner (U.S.)

that thereby ownershlp of the water or water rights
became vested in the United States is not well
founded. Appropriation was made not for the use

of the government, but, under the Reclamation Act,
for the use of the.landowners; and by the terms of
the law and of the contract already referred to,
the water rights became the property of the land-
owners, wholly distinct from the property right

of the government in the irrigation works. ..

And in...the State of Washlpgton, it has long ‘been
established law that the rlg 1t to the use of water
can be acquired only by prior appropriation for

a beneficial use; and that such right when thus
obtained is a property right, which, when acquired
for irrigation becomes, by state law and here by
express provision of the Reclamation Act as well,
part and parcel of the land upon which it is applied."

In another contract‘actioﬁ, involving a real estate:con—
tract for the sale of land, together with a water right for sgfficient
water to beneficially irrigate said land, the Washington Suprgme'
Court in Lawrence v. Southard, 192 Wash. 287, followed the decision

of Ickes, supra. These cases were both contract actions and were

not dealing irn any manner with the adjudication of water rights.
They stand solely for the proposition that, by appropriation

(which may be by direct appropriation or indirect appropriation
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through the Bureau of Reclamation or an irrigation district) and
beneficial use, the water right then becomes appurtenant to the
land and is a vested property right in the landowner. In the
context of this matter, it should be noted that this vested property
water right belongs to every beneficial user, whether it be the
homeowner who irrigates his lawn and shrubs, the apple grower

with 80 acres of orchard, the vineyard owner with 120 acres of
grapes or the hop grower with 600 acres of hops. That water may

be just as precious, or even more so, to a retired couple with a
60-foot by 100-foot lot with a vegetable garden in the backyard

as it would be to a hay grower with hundreds of acres of alfalfa.

In considering the necessity of joinder of all of these people as
"necessary parties', the Court inquired of counsel as to how many
people were estimated to be served and joined. The answer was
perhaps 40,000 such personal services. However, when you consider
the cities and towns of Easton, Cle Elum, Ellensburg, Selah, Naches,
Yakima, Wapato, Toppenish, White Swan, Harrah, Zillah, CGranger,
Sunnyside, Grandview, Proséer and Benton City, as well as all of

the subdivisions surrounding those municipal corporations and all
of the smaller 5 and 10 acre plots in the Yakima River Basin, the
Court would estimate that it wéuld eﬁcompass many,'many times that
number. As previously ncted, almost 17,000 homes and busiresses

are supplied with domestic water in Yakima alone. Per the affidavit
of Dale Gray, Yakima County Treasurer, he has 14 of the smaller
irrigationldistricts on his computer. These cover 11,000 parcels

of land. Each of these parcels use water for irrigation and
domestic purposes. This water} thern is the absoclute lifeblood

of this Basin; without it, none of these owners of the vested

Memorandum Opinion - 14
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property water rights could exist and the land could be barreh.

It should further be noted, however, that even though
these landowners have vested property water rights, the Bureau of
Recxamatlon, the irrigation districts. and otner dlverteLs/approprl—
ators of surface waters still retaln some rights pertalnlng to
the water they divert and dellver to Lﬁe users. Thus, we seebthat'
the diverter/appropriator/deliverors retain  the right to bring
action, on behalf of the ﬁsers, to prevent others from takiné water
which belongs to the appropriators and their users. See Unifed

States v, Union Gap Irrigation Co., 209 Fed. 274; Westside Irkigation

Co. v, United States, 246 Fed. 212; Ide v. United States, 263 U.S

497.' This is very clearly defined in United States v. Tillej;

124 F,2d 850, 861, 8 Cir., (1942), where.the court stated:

"In the serse that the right to the beneficial use
of such waters attaches to and follows the lands
under the project or canal to which application

is made, the approptriative rights may be said to
belong to the landowners. This right to the bene-
ficial use on the part of a landowner is, therefore,
in the nature of a vested right. But the owner of
the irrigation project or canal alsoc has an interest
in such appropriative rights, by virtue .of the o
fact that the statute permits him to make the '
appropriation and diversion, that the maintenance

of such appropriative rights is necessary in .accomplish-
ing the purpose of the project or canal, and that the
law imposes certain duties and obllgatlons upon him
in the carriage, distribution, and conservation of |
the diverted waters. This interest clearly is such
as to enable him to take any necessary steps to
protect the scope of the rights conferred by the
state appropriation statutes, not-merely in represent-
atively securing and protecting the full measure of
beneficial use for the landowners under the project
or canal, but also in effectuatlng generally the
object of the project or cana. as an enterprise,.’
(Emphasis added)

More will be said of this matter later in this opinion.
Now we turn to the questior of the requirements of due

process respecting the owners of these vested property water rights.
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As has been noted prior hereto, the State has personally served all
persons'aﬁd entities,. or their succeésors, who had previously‘filéd
claims with the D.0.E. under the Water Claims Registration Act

of 1967, RCW 90.14, and those issued permits or certificates

under the Water Code of 1917, RCW 90.03. Service was also made

by certified mail as authorized by RCW 90.03.130, and the Court.

Persons or entities not found or not responding to certified mail

and all thosé unknown were served by ?ublicétion in the 4 major
newspapers in the area for 6 consecutive weeks. (It should be

noted that the D.0.E. held 8 public meetings about this matter,

which attracted over 1,000 persons. The Court is also aware that

all of the news media - print, video and radio - carried mény,

many news stories concerning the case. This, however, matters not.'
"In addition to the requiremeﬁts of the due process clause, Qtatutory
service requirements are also necéssary in order for the court to
finally adjudicate a dispute. Even though the plat sponsors‘had

actual knowledge of the pehding litigation, such notice standing

alone is insufficient to import the statutory notice required to

‘invoke the court's in personam jurisdication." Veradale Valley

Citizens Planning Committee v. Board of County Commissioners of

Spokane County, 22 Wn.App. 229 (1978).)

Relative to this matter, the statute (RCW 90.03.13Q)

provides for personal service, as in civil actions, or if authorized
by the court, service by'céftified mail with return receipt. 1If

not found, the persons or entities may then be served by pubiicationﬁ
This statute was meticulously and properly followed.in this case.
However, the statute pertaining to who are the ''mecessary pafties”

to be served herein, RCW 90.03.120, reads in pertinent part as
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follows:' ;..a summons. . .against all_known persons claiming ‘the
right to divert the water involved and also all persons unknown;
claiming the right to divert the wéter‘involved...Provided, However,
that any persons claiming the right_to.the use of water by vfrtue
of a contract with claimant to the right to divert the same, shall
not be necessary parties to the procgedingsf"

In view of this language, the Department of Ecology‘
apparently interpreted ”kﬁown persons claiming the right to divert
the water" to be those persons or entities who had filed claims
for appfopriation of surface water as previously mentioned; and
prdperly so. As to the interpretation of the proviéo, application
was made to this Court which ultimately resulted in the entry of
the order herein dated June 5, 1981. - Again, that order re the
pfoviso stated: .

Ml. That all irrigation districts, water distribution
districts, canal companies, ditch companies, cities,
towns and other governmental entities organized
pursuant to the statutes of the United States or the
State of Washington may file claims herein on behalf
of all water users within their respective boundaries
to whom they supply water or whose lands are assesséd
by such entity and such filing, if timely and proper,
will be deemed by the court to be a filing of a

claim by all such water users within the boundaries
of such entities for the water obtained from such
entities. After the filing of the claim by such
entities, such individual water users who obtain
their water solely from such entities or whose lands
are assessed by such entity need not file individual
claims herein but may do so if they so desire. '

'2. Any water user, whether within or without the
boundaries of the above described entities and whether
or not partially covered by the claim of such entity
for water obtained from such entity who directly
diverts any surface water (including but not limited
to springs, ponds, lakes, streams, creeks or rivers)
‘must file a claim‘for the water so diverted on or
before September 1, 1981 or they may lose such water
right." '
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As previously indicated, this order was mailed by the
D.0.E. on June 16, 1981 to all persons and entities previously
served personally or by mail herein. By the claim cut-off date of
September 1, 1981 over 2,100 claims had been filed. Among tﬁé
claimanté who have filed claims herein, of course, are all of the
water diverting and distributing entities in the Basin.

R.C.W. 90.03.220 provides:

'"Whenever proceedings shall be instituted for

the determination of the rights to the use of the
water, any defendant who shall fail to appear in
such proceedings, after legal service, and submit
proof of his claim, shall be estopped from sub-
sequently asserting any right to the use of such
water embraced in such proceeding, except as
determined by such decree."

Firstly, the court believes that it is apparent from,
and implicit in, the statutory proviso and the order of this
Court that service upon the diverting and distributing entity
should be considered service upon the water users to whom the

‘entity supplies water in order to bring such water users before

-the Court. Secondly, by RCW 90.03.220, it is apparent that if
no.claiﬁ‘is filed by or on behalf of such water users, after’ proper
service, they may lose their water righp. Of course, it further. |
is apparent that if these watef users are not served, either
personally or comnstructively through their water suﬁplier, then
they are not thereafter precluded from éhailenging any decree or
judgment herein énd we may not have a ''general adjudication”

within the meaning of the McCarran Amendment and the cases con-

struing the same.
In view of this, it is theposition of the moving parties
that the individual water users must be each personally served

(or at least served by certified mail with return receipt as
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contained in the statutg) in order to afford these individual
watef users their constitutional right to due process on a matter
affecting their vested property rights. They urge, from the
affidavits on file herein, thaf the.State can determine who most,
if not all, of the individual watér users are by starting with the
original diverting entity and ascertaining to whom they deliver
water; then ascertaining from the second entity the names and
addresses of the persons and entities to whom they supply water -
and so on through eagh supplier until we reach the ultimate water
user. The affidavits show, of course, that each of these entities
has a listing of the names and addresses of those to whom they
supply water.

The fourteenth amendment to the U. S. Constitution and.‘
Article I, Section 3 of the Washington State Conmstitution are
substantially identical in that no person can be deprived of life,

liberty or property without due process of law. Schroeder v. City

of New York, 371 U. S. 208, (1962) was a case where the City wanted
to divert a portion of the Neversink River above the Schroeder
property, which would derogate from Schroeder's rights in the water
from the river. Tﬁe statute called for notice by publication in
two hewspapers in the county where the real estate was located
and posting of notice in conspicuous places in the vicinity.:'
Schroeder did not see the publications and no notice was posted
on her prdperty. The Suﬁreme Court held the statute inadequate,
saying:

"An elementary and fundamental requirement of

due process in any proceeding which is to be accorded

finality is notice reasonably calculated, under all

the circumstances, to apprise interested parties of
the pendency of the action and afford them an
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opportunity to present their objections... The
general rule...is that notice by publication

is not enough ‘with respect to a person whose

name and address are known or very easily ascertain-
able and whose legally protected interests are
directly affected by the proceedings in question.'
(Emphasis added)

See also Robinson v. Hanrahan, 409 U. S. 38, (1972):

Both of these just cited cases rely heavily upon, and quote from,

the landmark case of Mullane v. Central Hanover Bank and Trust

Company, 339 U. S. 306 (1950).

In the Mullane case, the étatute provided that the bene-
ficiaries of a number of small trusts administred in a common
trust could be notifed of the report of the trustee and settiement
of accounts by newspéper publication for 4 consecutive weeks, with-
out naming the beneficiaries. All that the citation required was
the name and address of the trust company, the date the common
trust was established and a list ‘of . all the participating tr@sts.
The trustee had the names and addresses of the income beneficiaries.
The U. 8. Supreme Court held these notice provisibns to be iﬁadequate'
to constitute due process, stating that the words of the Due Process
Clause, "at a minimum...require that deprivation of life, liBerty
or property by adjudication bé preceded by ﬁotice and opportunity

for hearlng approprlate to the nature of the case. " (Emphasis added)

They held that the known and readlly ascertainable beneficiaries

must be individually notified, although‘théy did not require personal
service, allowing service by mail to be sufficient therein. ‘ﬁow-
ever, Mullane does not set any hard and fast rule as to how éuch
notification must be accomplished. In recognizing that theré may

be other‘practical considerations, they stated:

"A construction of the Due Process Clause which
would place impossible or impractical obstacles in
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the way cannot be justified...An elementary and
fundamental requirement of due process in any pro-
ceeding which is to be accorded finality is notice
reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of

the action and afford them an opportunity to present
"their objections. The notice must be of such nature
as reasonably to convey the required information.

and it must afford -a reasonable time for those 1n— ,
terested to make their appearance...But if with due-
regard for the practicalities and pecullarltles of
the case these conditions are reasonably met, the
constitutional requirements are satisfied. The
criterion is not the possibility of conceivable
injury but the just and reasonable character of the
requirements, having reference to the subject with
which the statute deals.”™ (Emphasis added)

Thus, they held that because of a large number of bene-
ficiaries with small interest in the fund, notice could be_giveﬁ_by
mail as opposed to personalﬂsérvite in view of the expense aﬁd |
delay that would be involved in such personal service. |

A This flexibility of the means used to meet the require—.

ments of due process has also been recognized in this state. ! In

'Oiympia Forest Products, Inc. v, Chaussee Corporation, 82 Wn.2d 418

(1973), Justice (now Chief Justice) Brachtenbach, speaking for a
unanimous court, observed

"However, while the minimal requisites of due process
are definite, their form may vary according tc the
exigencies of the particular- situation...This
flexibility means that 'A procedural rule that may
satisfy due process in one context may not necessarily
satisfy procedural due process in every case. The
-procedural safeguards afforded in each situation should
be tailored to the specific function to be served by
them. Also, in determining the specific procedures
required by due process under any given set of circum-
stances, we must consider: 'The precise nature of the
interest that has been adversely affected, the manner
in which this was done, the reasons for doing it, the
available alternatives to the procedure that was
tollowed, theprotection implicit in the office of

the functlonary whose conduct is challenged, and the]
-balance of the hurt complained of and good accomplished."’
(Emphasis added).
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This, then, brings us to the final, ultimate and critical’

issue in this matter, to-wit, is service upon the diverter/appro-

priator/supplier sufficieﬁt procedural due process to bind tHe
landowner/water user in the determination of the nature and extent
of his water rights?

It is established, in United States v. Tilley, supra, -that

there is an element of "privity" that exists between the various
districts, canal companies, etc. and the landowners who beneficially
use the water supplied to them by such appropriators. As is true

in the State of Washington: -

"Such a canal company is 'of the nature of a public
service corporation...Its rights and duties are modified
by the nature of its functlons It cannot serve the
public generally, but only the occupiers of land lying
under the ditch...The law grants to corporations of-
this character valuable rights, but with these rights
are accompanying duties to the landholders for the
irrigation of whose land the rights are granted, and,
if these obligations are not fulfilled, the law will
interfere at the request of the party 1nJured !

United States v. Tilley, 124 F.2d 850, 857.. 'The
State has itself recognized the unity and 1ntegratlon
of the project by making possible and allowing a '
single appropriation to be made for the benefit of
all the lands thereunder.'" U. S. v, Tilley, supra,

- page 861. (Emphasis added).
See also the language from this case which is quoted
on page 15 of this memorandum

Clearly, there_ls an 1dent1ty of.intErest to the exfent
that the'diverter/appropriating'entity must appropriafe (andi
protect that appropriation) and supply as much water as may be -
necessary for the beneficial use of the landowners. The principle
of "privity" in water adjudication matters has been recognized

much more recently in the case of United States v. Truckee-Carson

Trripation District, State of Nevada, 649 F.2d 1286, 9 Cir.,(1981)

wherein it was stated, page 1302 et seq:
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"Generally, prec1u51on extends no further than to
the parties of the prior litigation...Thus, 'judicial
action enforcing (the prior judgment) against the
person or property of the absent.party is not that
due process which the Fifth and Fourteenth Amendments
required’, .. (Page 1303) This general rule is sub-

. jec¢t. to an exceptlon for persons in privity with
parties. - Privity denotes a. legaT—conc usion rather
than a judgmental process'...lt simply represents a

" -conclusion that a person is so closely connected to
a party that with  respect to the issues in liti- '
gation the person's interests are essentially the
same as those litigated interests of the party. A
finding of privity, then, reflects a belief that the
relation between the party and non-party is so close
that the judgment may fairly bind the non-party...
Privity and fairness exist if a party represented
the interests of the non-party, such as a guardian
or fiduciary might represent a ward or beneficiary.

.Thus, the general rule that non-parties are not

precluded is subject to the pr1v1ty exceptlon when
a non—party was represented in the prior proceedlng

1

See also footnote 12 on this page 1303 saying, "If a
person was represented in the prior proceeding, a judgment may
bind him even though he was not personally served." (Citing

Restatement (Second) of Judements, §85(2)). Thus, we see that

in respect to due process requirements that need to be met in
order to accord finality to these proceedings, this privity
exception may apply if there is an identity of interest or a

fiduciary relationship between the water supplier and the water

user. (The Court is aware, of course, of the exceptions to the

privity exceptlons contained in Section 86, Restatement (Second)
of Judgments. However, the Court also cannot assume that such
exceptions would apply herein.) A fiduciary relationship between
the entity and the individuals was recognized very early in

this state. In Thorpe v. Tenem Ditch Company, 1 Wash. 566

(1889), it was steted:

.the individuals who were the proprletors of the’
land incorporated themselves formally, and...transferred
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the right to control the water for their individual
use to the corporation. This certainly would make the
corporation a trustee of an express trust, and the
transfer of the contrecl and the ditch in actual
possession of that corporation would be sufficient

to create a title by which the corporation could sue
as trustee of an express trust.” (Emphasis added)

All throughout the western United States, and down through

the years, this relationship between the districts and the land-

owners -has been recognized and upheld See Arroyo Ditch & Water

Co. v. Baldwin, 100 P. 874, (Cal., 1909); Park v. Park, 101 P.403,

KColoL,_l909); Montezuma Canal Company v. Smithville Canal Cdmpanyj

218 U.S. 371, (Afiz., 1910); Smith v. Enterprise Irrigation District,

85 P.2d 1021 (Ore., 1939). In the very early case of Combs v.

Farmers High Line Canal & Reservoir Co., 88 P. 396, (Coloradd, 1907),

the plaintiffs were landowners seeking to establish some appropri-
ative water rights. There had pretiously been an adjudication
between the Rocky Mountain Water Company, from whom they received
their water, and the defendants. In holding that the 1nd1v1dual
plaintiffs were precluded from malntalnlng the actlon, the court

obsetvéd as follows: '

"Certainly the right to the use of water for irri-
gation by a consumer - that is, his right as an
appropriator of water - is involved and connected
with the right of the carrier...In other words, the
owner of the ditch is in this proceeding regarded
as the representative of the consumers thereundger,
and while the rights of the consumers to the use of
the water are distinct and independent of the rights
of the carrier, which transports the water for hire,
yet the rights of the twoc combined constitute a
completed appropriation...[The plaintiffs] are bound
by the provisions .of the former decree as to the
quantity of water they may have diverted for their
benefit by their carrier, whoever such carrier may
‘be...We say that these plalntlffs had due notice of,
and’ through their representative or trustee partici-
pated in, the former proceedings that rlpened into
a decree...This court upon several occasions has held
that a altch company, by means of which water consumers
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enjoy their appropriation, is the trustee and
representative of the consumer for the protection
of the rights of the latter."
(Emphasis added)

In another early Colorado case, Farmers Independent . Ditch

Co. w. Agricultural Ditch Co., 45 P, 444 (1896), there was an

appropriative water right dispute between two water supply carriers.
There it was held that each district could act for, and bind; the
landowner/stockholder without the necessity of making the water
users parties to the.actionl‘ ThHus; we can see that it has been
fifmly established,'in this sate and throughout the West, thét
because of the privity of interest between the two, a water carrier
acts as a trustee in a representative capacitf for the water

users. It was intefesting to note, in the recitation of facts in-

Lawrence v. Southards, supra, that in‘1906,Lthe Secretary of.the‘
Interior required the landowners in the Reclamation Project éd
incorporate into the Sunnyside Waters Users Association in o;der
to enter into a contract with the United States for delivery{of

water to their individual lands. This appears to be a clear example .

| of the recognition that the only ﬁractical manner of dealingfwith

such a large number of individual water rights holders is through an
entity which can speak for all of those persons in a represeﬁtative
capacity. Undoubtedly, this was in the minds of the Legislaﬁurg

in 1917 when they provided the means to adjudicate, as in the in-
stant action, the various rights of people who seek to divert

surface water. (RCW 90.03). The proviso to RCW 90.03.120, %s

amplified by this Court in the order of June 5, 1981, clearly
recognizes the trustee-beneficiary relationship between the water
diverters and the water users, and determines that the rights of the

users can, and will be, protected by the water suppliers because
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of their joint interest in protecting their water appropriation.

- The users are, through their suppliers, given notice and the:

opportunity to be heard in protection of their rights.

As was argued to the Court, were it otherwise and all
water users were jbined ag parties, there would be a tremendously
unwieldly dup;icafion of claims. The original diverters would
certainly have to file a claim; then the canal cdmpanies would feel
obliged to file a claim and to protect their water rights, the

individual landowner would have to file a claim, all of Whicﬁ would

cover the same land and water right. It seems clear to this .Court,

however, that such duplication can be avéided. Joinder of tﬁe
water diverter/supplier in this action certainly provides ”dge
notice" to the entity with whom ‘the landowners are in privitﬁ that
their rights may be éffected._'Certainly, the individuals are

''before the court" (Miller v. Jennings, supra) when a claim is

filed on their behalf by the water diverter/carrier for all of the
water to be beneficially uséd,-uqder contract, by the landowﬁers‘
within the boundaries of such entity;

Additionally,'there are other "exigent circumstances' that
make the statutory proviso a Tfeasoﬂable and available alterﬁative”

to joinder of all landowners. Olympia Forest Products, Inc.jv.

Chaussee Corporation, supra. The time and delay that would ﬁe
occasioned in obtaining, crésscheéking, listing and contactiﬁg al;
of the thousands of water users would be substantial. The cost,
both to the State and to the districts involved would be subétanti—

ally prohibitive. As was said in Farmers Independent Ditch Co. v.

Agricultural Ditch Co., supra, page 448: 'Under some of the ditches

in this state there are thousands of consumers, and it would be-
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impracticable, by reason of their number alone, to make themf
parties to a proceeding like the one before us. Moreover, such

consumers change from year to year, and this furnishes an additional

reason against the contention of defendants in error. Courts will

never sanction a practice which imposes an impossible, or even an

unreasonable, requirement upon litigants.'" (Emphasis added)
Finally, there is an almost insurmountable problem that
would be faced by many thousands of water users themselves if joined

herein. RCW 90.03.140 sets forth what each claimant must prove

and provides, inter alia, (2} that they must state the full nature

of the right, or use, on whith.therclaim is based; (3) the time of

initiation of such right and commencement of such use; (4) the

date of beginning and‘cbmpletion of construction;'(5) the dimensions

and capacity of all ditches existing at the time of making the .

statement; (6) the amount of land under irrigation and the maximum

quantity of water used thereon prior to the date of said statement...;

(7)...the legal description of the subdivision of land on which

the point of diversion is located.

It is inconceivable to the Court that many thousands of
people within this Basin would be able to properly meet these re-

quirements for filing a claim herein. Water has been furnished to

.much of this land since around the turn of the century, and before. '

The land itself has been divided, sub-divided, sold and resoLd

many, many times over the yeafs. ‘The configurations of the qariéus
parcels may have changed substantially., Only the water supp#ier.
would be able to delineate the acreage involved to which it éupplieé'
a certain quantity of‘water. Most of the individuai users wduld

not have any idea of when water was first used on their land; the
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maximum amount of wéfer that had ever been used on it; the cdpacity
of the ditches; or the point of diversion of the water. Nor:would‘
they know where or how‘to oBtain this information. The costfto
each of ascertaining this would be:overwhelming. Many, manyhpeoble.
have no_idea where theirlwater comes from other than a weir Box‘ |
at the cérner of their 2 1/2 or 5—aére plot or, for the homeowner’
in a subdivision, that it comes through a pipe to his property and
hé pays a certain sum of money each year for the water to the
local subdivision association. Out of sheer neceséity, they must
and can only rely upon the water diverter/carrier entity which
supplies to them their water, to represent them and present a}claim“
on their behalf to obtain, or maintain, a sufficieﬁt water aﬁpropri-
ation for their use upon the land. i
‘In_summation, it is the holding of this Court that if this‘_
action'is a'ggnefal adjﬁdicafion and‘the Coﬁrt has obtained juris—
diction over the necessary parties, thén the United States has been
properly joined under the McCarran Amendment as to all federal water
rights, including any reserved rights for the Yakima Indian Nation.
Further, the Court holds that the landowners are the owners of a
vested property water right and that Due Process necessitates that
they be given notice and an opportunity to present their claims.
Additionally, the Court holds, under the exigent circumstances 6f
this case and puréuant to statute, that direct personal service‘bn
each individual water user is not neceésary; that the water éuppliers
are trustees of the water rights for the users; and, that service
upon Ehe suppliers is sufficient due pfocgss to bring all of 'the
users to whom they supply water before the court. Therefore? the

Court holds that such proper service having been effectuated, all
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necessary parties are before the Cdurt,'this action is a general
adjudication of all surface water rights in the Yakima River Basin
and that the United States is a pfoper party defendant hereiﬁ.

The motion of the Sunnyside Valley Irrigation District to
dismiss is denied. The motion for Joinder of Necessary Parties
by the Union Gap Irrigation District and Yakima Valley Canal

Co. is denied; the Court has determined jurisdiction as requested.

DATED this /4 % day of 7 efeupe , 1982..
= | 7
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ATTACHMENT A

State v.‘Aqguavella,~et al - Exhibits.

Dec. 1974

4. Affidavit -

6, Affidavit -
7. Affidavitc -
© Project -

8. Affidavit -

9. Affidavit =

10. Affidavit -
11. Affidavit -

12. " Affidavit
District.

13. Affidavit -

14. Affidavit -
Distriet. -

15. Affidavit -
District

16. Affidavit -
District,

17. Affidavit -
18. Affidavit -

19. Affidavit -
District

20. Affidavit -
District

Memorandum Cpinion - A-1

3. Affidavit -

EXHIBIT 1. C. R. Lentz Review, Yakima Project Water Rights,

2. Submission of Watermaster Report, Civil No. 21,
May 22, 1981

Glen Fiedler - Department of Ecology

Bob Stevens - Department of Ecology |

‘5. Affidavit - Louis B. Hllderbrand - (U S.) Wapato-
Indlanr Irrigation Project.

[

Hiram E. Olney - (U.S.) Yakima Agengy

Superintendent

William G. Gray - (U.S.) Yakima Reclamatlon

Dale Gray, Yakima County Treasurer -

14 smaller districts

J. W. McArdle - 6 water suppliers - 3 cities

J. W. McArdle - Moxee Ditch Assocliation

and Moxee Ditch Sub-A

V. J. Beaulaurier - Yakima Reservation

Irrigation District

Nancy Ostby - Sunnyside Valley Irrigation

Charles E.‘Boone, - Yakima Valley Canal Co..

C. Dale Williams - Union Gap Irrigation
Richard Keller - Yakima-Tieton Irrigation
John Snider - Naches-Selah Irrigation

Robert L. Fraser - 10 water suppliers
James P. Hutton - Wenas Irrigation bistridt
Joseph G. Morrison - Roza Irrigatioh

Dwight A. Halstead - Prosser Irrigation
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11

12

13

14
15
16
17
18

19

20

21
22
23
4
25
26
27
28
29
30

EXHIBIT 21.

22,
23.
24,
25.

26.

27.
-28.
29.
30.
Bl.

32.
33.
34.
35.

36.
37.

Affidavit
District.

Affidavit
Affidavit
Affidavit

Affidavit
Company

Affidavit
Company

Affidavit
Affidavit
Affidavit
Affidavit

Affidavit
Company

Affidavit

Affidavit
Lateral

Affidavit

Jerry D. Talbott - Ahtnaum Irrigation -

Walter Rowe - Wapatox Ditch Company -
Gordon Hanson - R.S.& C. IrrigationtCompany
Paul E. Kennard - Schanno Ditch Company

Eric F. Wightman - New Schanno Ditch
Richard Wachsmith - 0ld Union Irrigation

Al Presson - Broadguage Ditch Company,
Richard Wachsmith - 0ld Union Ditch poﬁpany
Eric F. Wightman - New Schanno DitchiCompany
All Presson - Broadguage Ditch Company~

Paul E. Kennard - Fruitvale Schanno Ditch

Leroy Stewart - Cowychee Ditch Company-

Howard Prentice - Simmons-Vaughn-Mobry

Richard R. Matson - Nile Ditch Association'

Affidavit - Philip E. Johnson - Gleed Canal Company
and Naches Union Ditch Co.

Affidavit - Robert M. Sweeney - United States

Affidavit - James W. Trull - Sunnyside Valley Irrlgatlon

District.
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